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Ho.  1.       V.  Slia-w  1  (O.E.  1).    16  KoY.  1826.    1st  Diy.— Lorda  Meadowbank  and  Medwyn. 

Joseph  M'Leod,  Petitioner. — Oremshielda, 

EoBEBT  Hill,  W.S.,  Respondent. — Maidment. 

Proces^-Chptian, — Circumstances  under  which  the  Courts  after  the  lapse  of  twenty  years, 
refused  to  issue  a  process-caption  at  the  instance  of  a  private  party  against  an  agent, 
to  recover  title-deeds  produced  in  a  process,  and  for  which  his  receipt  stood. 

MliOod  presented  a  petition  to  the  Lord  Ordinary  on  the  hills,  stating  that  prior  to 
1804  he  had  ndsed  two  actions  in  this  Court,  in  which  he  produced  certain  title-deeds 
forming  a  part  of  the  titles  to  a  property  belonging  to  him :  that  the  agents  for  the 
defenders  were  Messrs.  Ninian  and  Robert  Hill,  W.S.,  and  that  decrees  of  absolvitor 
had  been  obtained  on  the  14th  of  February  of  that  year :  that  it  appeared  from  the 
receipt-book  of  the  clerk  to  the  process,  that  on  the  12th  of  May  1805  the  whole  writs 
in  the  inventory  had  been  borrowed  by  the  apprentice  of  Mr.  Robert  Hill,  and  that 
there  was  a  marking,  dated  the  25th  of  April  1808,  bearing  that  they  had  been  all 
returned,  except  the  above  title-deeds.  He  therefore  prayed  the  Lord  Ordinary  ''to 
grant  caption  against  the  said  Robert  Hill  for  the  return  of  the  whole  productions  made 
in  the  foregoing  processes — at  least  for  the  return  of  the  title-deeds  before  mentioned," 
and  to  find  him  liable  in  expenses.  Mr.  Hill,  after  stating  that  he  had,  without  success, 
made  an  extensive  and  laborious  search  for  ^e  deeds,  and  that  he  could  find  nothing 
lelative  to  them  except  a  letter  from  the  petitioner's  agent,  in  April  1808,  requesting 
that  they  might  be  given  to  Mr.  Boyd,  writer  to  the  Signet^  or  his  clerk,  which  he 
presumed  must  have  been  done,  pleaded  in  defence, — 1.  That  it  was  not  competent  for 
a  private  party  to  apply  for  a  caption ;  that  this  could  only  be  done  by  the  Clerk  of 
Courts  the  proper  custodier  of  the  writs,  in  whose  favour  the  receipt  had  been  granted ; 
and  that  there  was  no  evidence  that  the  petitioner  had  any  right  to  the  deeds  in 
question,  which  were  not  nomincUim  [2]  in  his  favour ; — and,  2.  That  after  a  case  had 
ceased  to  depend  in  Court,  and  at  all  events  post  tantum  iemparisj  it  was  not  competent 
to  issue  a  caption  even  in  the  instance  of  the  derk ;  and  more  especially  as  the  receipt 
had  been  granted  at  a  time  when  there  was  great  neglect  in  deleting  them,  even  when 
the  papers  were  actually  returned.  The  Court,  on  the  report  of  the  Lord  Ordinary, 
disnussed  the  petition,  and  found  Mr.  Hill  entitled  to  expenses. 

LoBD  PmniDBNT. — ^The  presumption  is,  pod  tantum  temporia,  that  the  deeds  must 
have  been  either  returned  to  the  derk,  or  given  up  to  the  petitioner's  agent.  Besides, 
we  have  no  evidence  that  this  person  has  any  right  to  these  deeds,  and  therefore  I 
doubt  whether  he  can  competently  apply  for  a  caption  in  this  summary  form.  The 
clerk  of  the  process,  in  whose  favour  the  receipts  are  granted,  does  not  require  to  show 
an  interest  in  the  deeds ;  but  a  private  party  must. 

LoBD  Balgbat. ^The  letter  in  April  1808  confirms  the  presumption  that  the  deeds 

must  have  been  given  up.     It  is  impossible  to  allow  a  caption  to  be  issued. 
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LoBD  Gillies. — I  am  clearly  of  the  same  opinion. 

LoBD  Craioib. — ^There  must  be  some  prescription  of  these  receipts.    We  cannot 
issue  a  caption  in  such  a  case  as  this. 

Retpondenfa  Atdhariiies.—l  Beveridge,  250;  Agnew  v.  Hathom,  1813,  (not  rep.); 
Home,  Feb.  18,  1825,  (HI.  No.  376). 


No.  2.  V.  Shaw  2  (O.E.  2).    16  Nov.  1826.    Ist  Div.— Lord  Meadowbenk. 

Andkew  Stkwabt,  Suspender. — Skene — Ivory. 

GiLBKET  Lang,  Charger. — Jeffrey — Browrdee. 

Process, — A  reclaiming  note,  which  was  not  marked  by  a  Principal  Clerk  within  twenty 
one  days  from  the  date  of  the  interlocutor  complained  of,  refused  as  incompetent 

In  a  suspension  at  the  instance  of  Stewart  against  Lang  as  assignee  of  a  bill,  the 
Lord  Ordinary  having  found  that  Lang  was  an  onerous  holder,  Stewart  presented  a 
reclaiming  note,  which  was  sent  to  the  summar  roll,  and  thereafter  remitted  to  the 
Outer  House  to  form  part  of  the  trials  of  Lord  Probationer  Corehouse.  Lang  then 
objected  that  the  reclaiming  note  had  not  been  marked  by  a  Principal  Clerk  of  Session 
within  the  reclaiming  days,  (but  the  objection  was  waived,  to  enable  his  Lordship  to 
report  on  the  merits);  and  after  he  had  done  so,  and  stated  his  opinion  that  the 
interlocutor  should  be  altered,  the  objection  was  repeated  and  sustained. 

[Cf.  6  S.  488,  note.] 


No.  6.  V.  Shaw  7  (O.E.  8).    16  Nov.  1826.    2nd  Div.— Lord  Mackenzie. 

J.  Smith,  W.S.,  Pursuer. — Jeffrey — Cuninghame. 

Q.  D.  NiNiAN,  Defender. — Moncreiff^-MorUeith. 

Jurisdiction — Foreign — Arrestment. — Held, — 1. — ^That  an  agent  employed  by  a  trustee 
on  a  sequestrated  estate  to  conduct  a  process  for  behoof  of  the  estate,  cannot  proceed 
in  a  Court  in  this  country  against  a  foreigner  who  has  claimed  on  the  estate  for  pay- 
ment of  his  business  account  of  expenses,  without  first  establishing  a  jurisdiction  by 
arrestment  jurisdiciionis  fundandcs  causd  ; — and — 2. — That  it  is  competent  to  an 
arrestee  to  plead  in  a  forthcoming  that  the  decree  of  constitution  obtained  by  the 
pursuer  against  the  foreigner  was  obtained  without  so  establishing  a  jurisdiction. 

Beaufoy,  Biddle,  and  James,  merchants  in  London,  became,  in  1794,  creditors  of 
Stewart  and  Ninian,  a  company  carrying  on  business  in  Greenock,  of  which  the  partners 
were  Charles  Stewart  and  Quiniin  Ninian.    This  company  was  dissolved  by  the  death 
of  Quintin  Ninian  in  1799,  and  a  new  company  under  the  same  firm  was  immediately 
formed  by  Stewart  [8]  along  with  Aleasander  Ninian,  who  likewise  died  about  a  year 
thereafter;  and  a  sequestration  was  then  awarded  against  this  second  company,  and 
Stewart  as  an  individual.    In  this  sequestration  a  claim  was  lodged  by  one  Young,  as 
mandatory  for  Beaufoy,  Biddle,  and  James,  accompanied  by  an  s&davit  on  their  part 
specially  describing  their  debt  as  contracted  in  1794,  and  being  due  by  Stewart  and 
Ninian,  and  Charles  Stewart  and  Quiniin  Ninian,  the  individual  partners  thereof.    Mr, 
Smith,  writer  to  the  Signet,  having  been  employed  by  the  trustee  on  the  sequestrated 
estate  as  agents  conducted  in  this  Court  an  action  in  name  of  the  trustee  against  the 
representatives  of  Quintin  Ninian,  (the  partner  of  the  first  company,)  to  recover  from 
them  a  sum  alleged  to  have  been  due  by  Quintin  Ninian  to  Stewart.    In  this  action 
(which  was  unsuccessful)  a  considerable  business  account  was  incurred  to  Mr.  Smith, 
or  payment  of  which  (the  sequestration  being  still  subsisting,)  he  raised  an  ordinary 
action  against  the  creditors,  calling,  among  the  rest^  Beaufoy,  Biddle,  and  James,  with- 
out, however,  taking  any  steps  to  found  a  jurisdiction  by  arrestment  of  funds  in  this 
country.    They  made  no  appearance,  and  decree  in  absence  was  pronounced  against 
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daim  of  expenaeB.'^^HeTey  however,  the  cireametances  are  very  different,  as  the  action 
&6m,  on  which  Smith  ohtained  letters  of  homing  containing  warrant  to  arrest^  in 
Yiriae  of  which  he  used  arrestments  in  the  hands  of  the  defender  as  heing  indebted  to 
Beauf oy,  Biddle,  and  James,  and  subsequently  brought  the  present  action  of  forthcoming. 

In  defence  it  was  pleaded  that  the  arrestment  was  invalid  in  so  far  as  it  proceeded 
on  a  decree  against  foreigners,  against  whom  no  jurisdiction  had  been  established  by  a 
previous  arrestment  ytiriedicfkmMytifu2an<f£B  eausd. 

To  this  it  was  answered  for  Smith, — 

1.  That  Beaufoy,  Biddle,  and  James  having  lodged  a  claim  in  the  sequestistion, 
(which  claim,  though  for  a  deht  due  by  the  company,  who  were  not  sequestrated,  was  a 
good  daim  against  the  estate  of  Stewart,  who  was  sequestrated  as  an  individual,)  they 
and  all  the  creditors  must  be  held  as  his  employers  in  the  actions  instituted  by  the 
trustee  for  their  common  behoof ;  and  having  thus  raised  an  action  in  this  Court,  they, 
on  the  principles  of  reconvention,  had  subjected  themselves  to  the  jurisdiction  of  the 
Court  in  all  matters  necessarily  incident  to  their  suit ;  that  the  agenfs  claim  for  his 
expenses  was  of  this  nature,  and  consequently  that  a  previous  arrestment  was  not 
necessary  to  found  a  jurisdiction — an  inference  supported  hy  the  analogy  of  A.  S. 
1806;  and, 

2.  That  this  defence  was  not  competent  to  an  arrestee,  but  only  to  the  common 
debtor,  as  the  diligence,  and  decree  on  which  it  proceeded,  were  ex  fcicie  correct^  so  that 
there  was  no  nullity  which  rendered  it  unsafe  for  him  to  pay. 

On  the  other  hand,  it  was  pleaded  for  the  arrestee, — 

1.  That  the  principle  of  reconvention  could  not  apply,  except  where  there  were 
counter  actions ;  and  further,  that  the  claim  of  Beaufoy,  Biddle,  and  James,  which  was 
against  the  first  company,  had  been  lodged  by  their  mandatory  on  the  mistaken  supposi* 
tion  that  it  was  the  first  [9]  company  which  was  sequestrated,  consisting  of  Charles 
Stewart  and  Quintin  Ninian,  and  not  against  that  of  Stewart  and  Alexander  Ninian ; 
and  that  so  hx  from  the  action,  for  the  expenses  of  which  Mr.  Smith's  action  was 
brought^  having  been  for  the  behoof  of  Beaufroy,  Biddle,  and  James,  it  was  contrary  to 
their  interest^  as  its  object  was  to  take  funds  from  the  estate  of  Quintin  Ninian,  and 
transfer  them  to  the  estate  of  Charles  Stewart^  thus  rendering  them  divisible  among  the 
creditors  of  the  second  company ;  and, 

2.  That  the  plea  was  perfectly  competent  to  the  arrestee,  as  he  was  not  in  safety  to 
pay  while  there  was  an  intrinsic  nullity  in  the  diligence,  and  unless  the  common 
debtors  were  made  properly  parties  to  the  forthcoming,  which  they  could  not  be  without 
an  sireatmentjuriBdtdtotiis/tindandcB  causd. 

The  Lord  Ordinary  having  sustained  this  defence  and  assoikied,  Smith  reclaimed ; 
and  the  Court,  after  ordering  Cases,  adhered  so  &r  as  the  defence  was  sustained ;  but^ 
in  place  of  assoilzieing,  dismissed  the  action. 

LoBD  Justick-Clbbk. — It  does  not  appear  to  me  that  either  of  Mr.  Smith's  pleas 
are  well  founded,  even  taking  the  facts  as  to  the  claim  of  Beaufoy,  Biddle,  and  James 
to  be  exactly  as  he  states  them.  It  is  entirely  out  of  the  question  for  him  to  obtain 
any  assistance  from  the  Act  of  Sederunt  1806,  which  applies  only  to  the  ordinary  case 
of  agent  and  client,  where  the  former  is  directly  employed  by  the  latter ;  and  on  the 
general  point  I  am  not  able  to  perceive  such  a  connexion  between  him  and  the  conmion 
debtors  here,  as  entitles  him  to  avail  himself  of  the  doctrine  of  reconvention,  and  to  the 
effect  of  ohtaining  decree  against  these  foreigners,  without  establishing  a  jurisdiction  by 
arrestment.  As  to  the  cases  quoted  for  the  pursuer,  the  only  one  which  applies  at  all 
is  that  of  Mackrill ;  and  so  fkr  as  the  principle  of  reconvention  was  involved  in  that 
case,  there  were  counter  actions.  I  am  satisfied  also  that  the  defence  here  is  perfectly 
competent  to  the  arrestee,  who  cannot  pay  in  safety,  if  the  common  debtors  have  not 
been  brought  properly  under  the  jurisdiction  of  the  Court. 

Lord  Pitxillt. — If  Beaufoy,  Biddle,  and  James  had  been  the  direct  employers  of 
Mr.  Smith,  I  should  have  doubted  much  whether  an  B,neatmentjunsdieHoni8furidandcB 
eausd  would  have  been  necessary  to  warrant  an  action  against  them  for  payment  of  the 
expenses ;  and  I  rather  think  that  in  such  a  case  an  agent  would  be  entitled,  without 
such  arrestment,  to  pursue  his  client,  though  a  foreigner,  either  by  an  ordinary  action, 
or  under  the  Act  of  Sederunt, — ^not,  however,  on  the  prindple  of  reconvention,  which 
does  not  apply  to  such  a  case,  hut  on  this, — that  parties  hringing  actions  in  thelt  own 
names  in  this  Court  subject  themselves  to  its  jurisdiction  to  the  extent  of  the  %|u^^\»s 
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was  brought  by  a  trustee,  and  it  is  not  even  made  out  that  it  was  for  the  interest  of 
this  company,  but  rather  the  reverse ;  and  there  can  be  no  doubt  that  the  objection  is 
competent  to  the  arrestee. 

LoBB  Allowat. — I  concur  in  holding  that  the  defence  is  perfectly  competent  to  the 
arrestee ;  and  that  if  Beauf oy,  Biddle,  and  James  had  directly  [10]  employed  Smith, 
he  might  have  got  decree  against  l^em  for  his  expenses  without  any  arrestment 
Juri8dieii(mi8  fundandcB  cauad;  but  then  I  cannot  draw  any  distinction  between  a  direct 
employer  and  claimants  under  a  sequestration,  who  are  directly  liable  to  the  agent 
employed  by  the  trustee.  There  is,  however,  some  difficulty  as  to  the  matter  of  fact; 
but  it  rather  appears  to  me  that  the  company  had  an  interest  in  the  sequestration  in 
which  Mr.  Smith  was  employed;  and  in  this  view  there  would  be  room  for  the 
application  of  the  doctrine  of  reconvention,  the  principle  of  which  is,  that  no  person 
can  avail  himself  of  the  jurisdiction  of  this  country  without  subjecting  himself  in  it  to 
all  incidental  claims.  At  the  same  time,  if  the  action  was,  in  point  of  fact,  contrary 
to  the  interest  of  that  company,  it  would  greatly  affect  my  opinion. 

Lord  Glbnlbb. — As  to  the  arrestee's  title  to  plead  the  objection,  it  is  notorious 
that  a  forthcoming  cannot  be  brought  without  making  the  common  debtor  a  party ; 
and  unless  he  is  properly  made  a  party,  the  arrestee  cannot  pay  in  safety.  As  to  the 
other  matter,  though  I  will  not  be  rash  in  laying  it  down  that  an  agent  is  always 
entitled  to  take  decree  against  his  foreign  employer,  even  when  directly  employed,  still 
a  great  deal  may  be  said  for  that  doctrine.  It  is,  however,  a  very  different  thing  where 
the  agent's  claim  arises  out  of  a  direct  mandate  to  him,  and  where  it  arises  from  the 
operation  of  the  law  as  in  regard  to  the  liability  of  creditors  in  a  sequestration  to  the 
agent  employed  by  the  trustee ;  and,  in  the  circumstances  of  this  case,  I  can  have  no 
doubt  of  the  interlocutor  of  the  Lord  Ordinary. 

[Cf.  Bell  V.  StewaH,  U  D.  841.] 


No.  7.  V.  Shaw  10  (O.E.  11).    17  Nov.  1826.    let  Div.— Lord  Medwyn. 

James  Glen,  Pursuer. — Cuninghame — Skene. 

Smith  Glen,  Defender. — M(mcreiff---^Sandford. 

Title  to  Pursue. — Held,  That  in  order  to  entitle  a  party  to  insist  in  an  action  of  reduc- 
tion of  a  conveyance  or  transfer  of  money  by  a  sequestrated  bankrupt,  as  assignee  of 
the  creditors,  he  must  have  an  assignation  to  that  special  effect. 

The  late  William  Glen,  proprietor  of  a  distillery  in  Linlithgowshire,  entered  into  a 
contract  of  copartnership,  in  1809,  with  his  two  sons  John  and  James,  by  which  it  was 
agreed  that  William  was  to  have  two  shares,  while  John  and  James  were  each  to  have 
one.  Neither  the  distillery  nor  the  utensils  were  to  form  part  of  the  stock  of  the  com- 
pany. William  and  his  son  John  were  partners  of  the  Falkirk  Union  Bank,  which  was 
sequestrated  under  the  Bankrupt  Act  in  October  1816.  Besides  those  sons,  William 
had  another.  Smith,  the  defender,  in  whose  favour  he  made  an  entry  in  the  cash-book 
of  the  distillery  company,  on  the  Ist  of  October,  by  which  he  transfeired  to  him  L.1000, 
and  on  the  3d  of  the  same  month  he  made  a  counter  entry,  by  which  he  debited  himself 
with  [11]  that  sum.  By  virtue  of  the  sequestration,  the  trustee  on  the  Falkirk  Bank 
acquired  right  to  the  respective  shares  and  interests  of  William  and  John  Glen  in  the 
distillery  company,  which  continued  solvent.  In  April  1817  a  transaction  was  entered 
into  between  him  and  the  pursuer  James,  by  which  he  granted  an  assignation  to  the 
latter,  upon  the  narrative  that ''  he,  as  the  only  solvent  partner  of  the  said  company  of 
William  Glen  and  Sons,  at  a  general  meeting  of  the  creditors  of  the  said  Falkirk 
Union  Banking  Company,  held  at  Falkirk  on  Monday  7th  April  1817,  offered  to  take 
into  his  own  hands,  and  uplift  on  his  own  account,  the  whole  debts,  bills,  and  obligations 
due  to  the  said  concern  of  William  Glen  and  Sons  as  a  company  of  distillers  at  Mains, 
and,  under  the  explanations  after  mentioned,  to  pay  and  discharge,  within  twelve  months 
from  the  said  7th  April  1817,  the  whole  of  the  debts,  bills,  obligations,  and  engage- 
ments of  the  said  concern,  and  in  fact  all  sums  for  which  the  said  company  was  liable 
on  any  account ;  provided  I,  as  trustee  foresaid,  should  give  him  such  assignation  or 
authority  to  uplift  and  discharge  the  said  debts,  bills,  and  obligations,  as  shoiUd  be  con- 
sidered necessary,  with  warrandice  from  fact  and  deed  only." 
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After  further  stating  that  James  was,  in  consideration  thereof,  and  of  the  trustee 
giving  up  all  claim  against  the  distillery  company,  to  pay  L.5000,  the  deed  proceeded  in 
these  terms : — "  Therefore  I  do  hereby,  as  trustee,  and  with  consent  foresaid,  in  imple- 
ment of  my  part  of  the  agreement,  assign,  dispone,  convey,  and  make  over  to  and  in 
favour  of  l^e  said  James  Glen,  his  heirs,  executors,  or  assignees  whomsoever,  all  and 
whole  the  whole  debts,  bills,  and  obligations  of  every  description  resting  and  owing  by 
whatever  person  or  persons  to  the  said  concern  of  William  Glen  and  Sons,  so  far  as  I, 
as  trustee  foresaid,  or  the  said  William  Glen  and  John  Glen,  are  concerned,  whether 
liquidated  by  bill  or  obligation,  or  standing  upon  open  account  or  otherwise,  with  the 
whole  vouchers  and  instructions  thereof,  and  all  that  has  followed  or  may  be  competent 
to  follow  thereon,  for  ever ;  surrogating  and  substituting  the  said  James  Glen  in  the 
fall  right  of  me  as  trustee  foresaid,  and  of  the  said  William  Glen  and  John  Glen,  in  the 
premises ;  with  full  power  to  the  said  James  Glen  to  enter  into  the  possession  thereof,  and 
to  sue  and  prosecute  for  the  same  in  his  own  name,  and  on  his  own  account,  and  generally 
to  do  every  thing  thereanent  which  I  could  have  done  before  granting  these  presents." 

Smith  having  raised  an  action  against  James  for  payment  of  the  L.1000,  the  latter, 
founding  on  the  above  assignation,  brought  an  action  of  reduction  against  him  of  the 
entry  or  transference  in  the  books.     This  action  he  rested  on  the  ground, — 

1.  That  the  transfer  had  been  made  by  their  father  when  insolvent^  without  any 
neoeesazy  cause,  to  Smith,  a  conjunct  and  confident  person,  and  so  was  reducible  under 
the  statute  1621 ;  and, 

2.  That  having  been  made  within  sixty  days  from  the  father's  bankruptcy,  it  was 
liable  to  be  set  aside  on  the  statute  1696. 

[12]  In  defence  it  was  maintained  by  Smith  that  James  had  no  title  to  pursue, — 

1.  Because  the  assignation  founded  on  merely  conveyed  to  him  the  debts  due  to  the 
distillery  company,  but  did  not  contain  any  conveyance  to  a  right  of  reduction  on  the 
above  statutes,  (which  was  personal  to  prior  creditors  only,)  or  to  insist  in  any  action 
relative  to  debts  due  by  the  company ;  and, 

2.  Because  he  was  not  a  prior  editor  of  his  father ;  and  therefore,  unless  he  had 
obtained  a  special  assignation  from  those  who  were  his  creditors  to  set  aside  the  trans- 
ference, he  could  not  insist  in  the  process. 

To  this  it  was  answered,— 

1.  That  the  assignation  conveyed  to  him  the  whole  rights  which  the  creditors  had 
against  the  distillery  company,  and  consequently  also  the  right  to  vindicate  any  illegal 
transference  by  William  Glen  of  his  share  of  the  funds ;  and, 

2.  That  he  had  obtained,  since  the  date  of  the  action,  a  supplementary  assignation, 
specifically  conveying  to  him  the  right  to  reduce  the  transference. 

The  Lord  Ordinary  found,  "  That  the  assignation  founded  on  by  the  pursuer,  as 
giving  him  a  right  to  institute  the  present  process  of  reduction,  does  not  afford  a  sufficient 
title  for  said  action ;  and  therefore  sustained  the  objection  to  the  title  to  pursue,  and 
found  him  liable  in  expenses."  In  a  note  his  Lordship  observed,  that  "  if  the  Lord 
Ordinary  is  right  in  holding  that  the  original  assignation  did  not  convey  the  right  of 
challenging  the  transfer  of  the  L.1000  to  the  defender,  by  which  he  became  creditor, 
and  not  debtor,  to  the  company  of  William  Glen  and  Sons,  it  seems  to  follow  that  the 
supplementary  assignation  will  not  support  a  summons  which  is  not  founded  on  it." 
To  this  interlocutor  the  Court,  on  the  report  of  Lord  Probationer  Corehouse,  adhered.' 

LoBD  PnoBATioiniR. — The  interlocutor  of  the  Lord  Ordinary  is  well  founded,  and 
the  raiionea  assigned  are  satisfactory.  The  question  here  is  similar  to  that  which  has 
arisen  as  to  the  right  of  &  bankrupt  who  his  settled  under  a  sequestration  with  his 
creditors ;  and  it  has  been  found,  that  unless  he  has  a  special  assignation  to  the  right 
of  the  creditors  to  reduce  preferences,  he  cannot  do  so.  That  point  was  so  decided  by 
the  case  of  M^Fie  v.  M'Gillivray,  in  which  I  was  counsel,  and  which  is  correctly  stated 
by  Mr.  Bell,  11.  459.  I  am  therefore  of  opinion  that  the  original  assignation  h^ 
bestowed  on  the  pursuer  no  title  to  reduce  this  supposed  preference.  The  supplementary 
assignation  cannot  avail  the  pursuer,  because  it  is  hot  the  one  on  which  the  summons  is 
founded,  and  is  calculated  not  merely  to  cure  a  defect  in  the  former  assignation,  but  to 
convey  a  right  not  previojiisly  assigned. 

The  Judges  unanba^ouelyj^onfiozred  in  this  opinion. — _  

[CI  Ferguion,  Davtiis&ri,  4  Co.  v.  P(U&r$(mr^  DdUe,  1  F.  232.] 
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Ko.  9.  V.  Shaw  16  (O.E.  17).    17  Nov.  1826.    2nd  Div.— Lord  Mackenzie. 

W.  Spkncb,  Suspender. — Skene — Alison. 
A.  Boss,  Charger. — Mimcrieff'^Ivary. 

Right,  Absolute  or  Revocable. — ^A  father  having  sold  a  piece  of  land,  and  taken  the 
purchaser  bound  to  grant  a  bond  in  favour  of  himself  in  liferent  for  his  liferent  use 
allenarly,  and  of  his  sons  in  fee  i  and  having  caused  his  sons  to  sign  a  postscript  to 
the  missive,  agreeing  not  to  call  up  the  money  for  eight  years  certain ;  but  no  bond 
having  been  delivered  on  the  one  hand,  or  disposition  on  the  other — Held  that  the 
fee  of  the  price  was  absolutely  vested  in  the  sons,  and  could  not  be  revoked  by  the 
father. 

Spence,  by  a  missive  letter,  offered  to  sell  to  Sir  John  Hope,  for  £2000,  a  piece  of 
ground  belonging  to  him, — the  price  to  be  declared  a  burden  on  the  lands,  and  to 
remain  in  Sir  John's  hands,  till  the  expiry  of  two  years  after  Spence's  death,  at  interest 
on  a  bond  to  be  granted  to  him  in  liferent  for  his  liferent  use  allenarly,  and  his  sons 
William  and  George  equally  between  them  and  their  heirs  in  fee.  Before  accepting 
this  missive,  Sir  John  stated  his  wish,  that  in  order  to  make  him  certain  of  having  the 
money  in  his  hands  for  eight  years,  Spence's  sons  should  sign  an  agreement  at  the  end 
of  the  missive,  giving  their  concurrence  to  this ;  and  accordingly  Spence  procured  his 
two  sons  to  sign  a  postscript  to  the  missive,  written  by  himself,  whereby  they  agreed 
"  that  the  above  sum  shall  remain  in  Sir  John  Hope's  hands  at  least  for  eight  years 
certain  after  Martinmas  next  1814."  Sir  John  then  accepted  the  offer  by  a  missive  on 
his  part ;  and  a  bond  was  executed  by  him,  whereby  he  bound  and  obliged  himself  to 
make  payment  to  Spence,  ''  in  liferent  for  his  liferent  use  only,  and  to  the  said  William 
and  George  Spence  equally  between  them,  and  to  their  respective  heirs  and  assignees 
whomsoever  in  fee,  of  the  foresaid  sum  of  £2000,"  agreeably  to  the  terms  of  the 
missive ;  but  neither  it,  nor  any  disposition  of  the  property,  was  ever  delivered.  Sir 
John,  however,  entered  into  possession,  and  regularly  paid  the  interest  of  the  price.  In 
1819,  one  of  the  sons  died  without  issue,  and  intestate ;  and  the  other  son  George 
having  been  sequestrated  in  1824,  Boss,  the  trustee  on  his  estate,  advertised  for  sale, 
as  part  of  the  bankrupt's  property,  the  fee  of  this  sum  of  £2000,  under  burden  of  the 
father's  liferent.  The  latter  thereupon  brought  a  suspension  and  interdict,  on  the 
ground  that  he  had  not  divested  himself  of  the  fee  of  the  price  of  his  property ;  and  he 
pleaded, — 

1.  That  the  bond  on  the  one  hand,  and  the  disposition  on  the  other,  never  having 
been  delivered  or  put  on  record,  there  was  no  actual  transference  of  the  fee,  but  the 
rights  of  the  two  parties  remained  in  the  state  of  personal  claims  against  each  other ; 
and  although  he  might  have  compelled  Sir  John  to  deliver  a  bond  in  terms  of  the 
missive,  this  could  not  have  been  done  by  the  sons,  who  were  no  parties  to  the  trans- 
action, and  the  stipulation  in  whose  favour  was  entirely  gratuitous ;  and, 

2.  That  this  being  a  gratuitous  provision  in  favour  of  his  sons,  of  the  nature  of  a 
settlement,  he  might  at  any  time  have  altered  it  by  taking  a  [17]  bond  from  Sir  John 
in  different  terms;  that  the  circumstance  of  his  obtaining  their  concurrence  to  the 
money  remaining  for  eight  years  certain  could  not  alter  the  nature  of  the  rights  which 
was  a  mere  spes  eucceseionia,  and  amounted  only  to  this,  that  if  they  did  succeed,  they 
would  not  ciJl  up  the  money  till  the  expiry  of  the  stipulated  period. 

The  Lord  Ordinary  found  the  letters  orderly  proceeded,  and  stated  in  a  note,  as  the 
ground  of  his  judgment^  that  he  considered  "  the  communication  to  the  sons  as  of  the 
strongest  kind ;  for  it  not  only  made  them  acquainted  with  the  conveyance  in  favour  of 
the  father  in  liferent  allenarly,  and  of  them  in  fee,  but  it  required  an  actual  and  present 
exercise  by  them  of  the  right  vested  in  them  under  that  conveyance,  which  exercise  did 
take  place  accordingly.  This  seems  far  stronger  that  putting  a  conveyance  on  record." 
The  Court  unanimously  adhered.^ 

LoBD  Glbnleb. — If  matters  had  stood  on  the  original  footing  of  the  missive  as  first 


^  Affirmed  [without  comment]  Mareh  25,  1829,  3  W.  8.  380. 
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86Qt  to  Six  John  Hope,  and  the  father  had  said  nothing  to  his  sons,  a  great  deal  might 
have  been  said  in  favour  of  the  proposition  that  it  still  depended  on  the  father's  will, 
and  that  he  might  have  agreed  with  Sir  John  Hope  to  alter  the  provisions  in  favour  of 
the  sons,  thongh  I  have  not  particularly  attended  to  that  view,  as  the  facts  here  are 
different  But  he  applied  to  the  sons,  and  obtained  their  concurrence  to  the  agreement 
with  Sir  John  Hope ;  and  it  is  of  no  consequence  that  no  bond  was  delivered,  as  the 
missives  effectually  completed  the  obligation  Ko  doubt,  it  was  gratuitous  on  the 
father's  part  towaid  the  sons ;  but  he  tells  them  of  the  provision  made  by  him  in  their 
favour,  without  power  of  revocation,  and  causes  them  to  become  parties  to  the  contract 
in  agreeing  to  let  the  money  lie  with  Sir  John  Hope  for  a  number  of  years  certain ; 
and  the  missives  thus  completed  established  the  status  of  the  whole  parties  as  to  this 
X2000,  which  the  father  has  no  power  to  alter,  since  he  is  no  longer  the  sole  party  to 
themissivee. 

The  other  Judges  concurred  in  this  opinion,  and  in  holding  that  the  cases  of 
Sommerville  and  of  Miller,  relative  to  the  revocation  of  mortis  causd  settlements,  had 
no  application  to  the  present,  but  that  the  case  of  Turner's  creditors  was  a  direct 
precedent.^ 

[Gf.  Kennedy  v.  Rose,  1  M.  1046.J 


Ko.  21.        V.  Shaw  29  (O.E.  32).    23  Kov.  1826.    let  Div.— Lords  Alloway  and  Eldin. 

Jank  Smith,  Advocator. — SoL-Oen.  Hope — Baird, 
Walter  Logan,  Seepondent. — Jameson — A.  ATNeill. 

Proof — Partnership, — ^Held  that  private  books  kept  by  a  partner,  containing,  among 
numerous  other  entries,  memoranda  relative  to  the  affairs  of  the  company,  but  which 
it  did  not  appear  had  ever  been  seen  by  the  other  partner,  could  not  be  admitted  as 
evidence  against  the  representatives  of  the  one  partner  in  an  accounting  at  the 
instance  of  the  executrix  of  the  other. 

The  late  John  Maxwell  and  Archibald  Smith  were  for  several  years  partners  as 
writers  in  Glasgow.  Ko  regular  books  were  kept,  and,  on  the  death  of  the  partners, 
matters  were  found  to  be  in  much  confusion,  and  disputes  took  place  between  their 
respective  representatives.  Miss  Smith,  as  the  executrix  of  Archibald  Smith,  then 
raised  an  action  before  the  Sheriff  of  Lanarkshire  against  Walter  Logan  and  others,  the 
representatives  of  Maxwell,  concluding  for  L.765,  13s.  9^4,  as  the  balance  due  to 
Smith  by  Maxwell,  both  as  a  partner,  and  for  advances  of  cash  made  on  his  private 
account  On  the  other  hand,  Logan  and  'others  brought  an  action  of  count  and 
reckoning  before  the  same  Court  against  Miss  Smith,  conclading  for  L.2000  as  the 
balance  due  by  Archibald  Smith.  A  great  deal  of  procedure  ensued ;  but  the  chief 
question  related  to  the  [30]  admissibility  of  certain  books  which  had  been  kept  by 
Smith  as  evidence  against  the  representatives  of  Maxwell.  On  the  one  hand,  it  was 
alleged  by  Miss  SmiUi  that  these  books  belonged  to  the  company,  and  that  they  con- 
tained several  entries  relative  to  the  transactions  of  the  company,  and  therefore  must 
bear  evidence  in  any  question  between  the  partners ;  while,  on  the  other  hand,  the 
representatives  of  Maxwell  stated  that  they  were  private  books  of  Smith, — that  the 
entries  were  of  a  miscellaneous  nature,  and  were  plainly  mere  memoranda  for  Smith's 
own  use,  and  therefore  could  not  be  admitted  as  evidence  in  favour  of  his  executrix. 
The  Sheriff^  after  allowing  a  proof  as  to  their  nature,  found  "  that  the  account-books 
produced  are  not  sufficient  of  themselves  to  establish  the  articles  therein  contained,  and 
are  not  sufficiently  supported  by  the  pursuer's  proof,"  and  remitted  to  an  accountant 
"  to  make  up  a  state  of  the  accounts  betwixt  the  parties  upon  the  company  books,  and 
other  evidence  in  process ;  in  conformity,  however,  to  the  terms  of  this  deliverance  as 
to  the  account-books  above  mentioned." 


^  Lord  Bobertson,  who  was  on  the  Bench  at  the  first  advising,  but  not  at  the  last, 
was  lor  altering. 
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On  advising  a  report  by  the  accountant,  the  Sheriff  assoilzied  the  representatives  of 
Maxwell  from  the  action  at  the  instance  of  Miss  Smith,  and  decerned  for  a  balance  in 
their  favour.  Of  this  judgment  Miss  Smith  brought  an  advocation,  in  which  Lord 
Alloway  found  "  that  there  is  no  reason  to  suspect  that  the  books  kept  by  Mr.  Smith 
had  not  been  fairly  kept  by  him  in  the  office,  and  subject  to  the  inspection  of  Mr. 
Maxwell  whenever  he  chose  to  look  at  them ; "  and  he  remitted,  before  answer,  to  an 
"  accountant  to  prepare  a  report  of  the  state  of  accounts  betwixt  the  parties,  in  which 
he  will  give  such  credit  to  the  books  in  question  as  he  shall  consider  them  entitled  to." 

It  having  been  afterwards  explained  that  this  was  not  to  be  considered  as  a  judgment 
finding  that  the  books  were  to  be  regarded  as  company  books,  the  case  was  sent  to  the 
accountant,  who  reported  that  a  large  balance  was  due  by  Maxwell's  representatives. 
This  was  chiefly  supported  by  the  above  books ;  and  Maxwell's  representatives  then 
objected  to  the  report,  and  contended  that  as  there  was  no  evidence  that  they  were 
company  books,  and  as  it  appeared  from  inspection  of  them  that  they  contained  mere 
private  jottings  of  Smith,  they  could  not  be  founded  on  by  his  representatives  as 
evidence  in  their  favour  to  any  eflect. 

Lord  Eldin  foand  that  "  the  said  books  ought  not  to  be  received  as  evidence  in  the 
accounting,"  and  remitted  to  the  accountant  to  amend  his  report  accordingly. 

Against  this  judgment  Miss  Smith  reclaimed ;  and  the  Court,  on  advising  Gases, 
being  satisfied  that  they  could  not  be  regarded  as  company  books,  adhered.^ 

[31]  Lord  Gillibs. — I  think  the  interlocutor  is  right — ^m  opinion  which  I  entertain, 
not  as  an  accountant,  but  as  a  lawyer.  The  books  are  clearly  proved  to  have  been 
merely  the  private  books  of  Smith ;  and  the  question  is,  whether  he,  if  in  life,  or  his 
representatives  after  his  death,  can  found  upon  them  as  evidence  in  their  favour  to  any 
effect.  If  they  had  been  company  books,  I  could  not  have  concurred  in  the  interlocutor, 
because  such  books  afford  evidence  against  all  the  partners,  seeing  that  they  are  open 
to  their  inspection  at  all  times.  So  far,  indeed,  is  this  principle  carried  in  England,  that 
it  has  there  been  decided  that  an  entry  made  by  the  waiter  of  a  club  in  the  books  of 
the  club  was  to  be  considered  public,  and  so  binding  on  all  the  members.^  But  the 
books  in  question  are  entirely  private,  and  all  the  items  which  have  been  sustained  rest 
on  no  other  evidence. 

Lord  Prbsidbnt. — I  am  of  the  same  opinion.  The  books  were  plainly  made  up  by 
Smith  for  a  mere  temporary  purpose.  Perhaps  he  intended  that  the  entries  should  go 
into  the  company's  books ;  but  this  was  not  done,  and  there  is  no  evidence  that  Maxwell 
ever  saw  them. 

Lord  Balorat. — I  also  think  the  interlocutor  right.  The  articles  alleged  to  be 
proved  by  these  books  consist  chiefly  of  lent  cash,  which  can  only  be  proved  by  the 
writ  or  oath  of  the  borrower.  The  question  therefore  is,  whether  these  books,  which 
are  written  by  Smith,  the  alleged  lender,  are  sufficient  to  prove  the  loan.  It  appears 
to  me  that  they  are  mere  loose  memoranda — that  there  is  no  evidence  that  Maxwell 
ever  saw  them,  or  that  they  are  of  such  a  nature  that  he  was  bound  to  look  at  them ; 
and  therefore  I  think  that  we  ought  to  adhere. 

Lord  Craigie. — I  am  disposed  to  agree  with  Lord  Alloway  rather  than  with  Lord 
Eldin.  The  books  are  entitled  to  some  weight  in  the  accounting,  although  not  per  se 
conclusive.  It  is  true  that  a  loan  can  be  proved  only  by  the  writ  of  the  borrower;  but 
the  advances  here  appear  to  have  been  made  as  inter  socwa^  and  not  as  proper  loans. 


o.  28.  V.  Shaw  33  (O.K  86).    24  Nov.  1826.    1st  Div.— Lord  Eldin. 

A.  and  J.  Horsefall,  Advocators. — More. 
J.  Virtue  and  Company,  Eespondents. — D,  Macfarlane. 

Composition-Contract, — Held  that,  on  a  bankrupt  failing  to  pay  a  composition  under  an 
extngudicial  contract,  the  original  debt  revives. 

1  Affirmed  [without  comment]  March  10,  1830  (4  W.  S.  47). 
^  The  name  of  the  case  was  not  mentioned. 
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Virtue  and  Company  entered  into  an  extrajudicial  composition-contract  with  their 
creditors,  by  which  they  agreed  to  pay  them  6s.  6d.  per  pound  on  their  debts,  at  six, 
twelve,  and  eighteen  months  from  the  let  of  September  1821.  A.  and  J.  Horsefall 
were  creditors  for  L.500,  and  received  three  bills,  each  for  L.54,  Ss.  4d.,  being  the 
amount  of  the  composition  payable  on  their  debt  at  the  above  dates.  Virtue  and 
Company  retired  two  of  the  bills,  but  they  failed  to  pay  the  third.  That  bill  bore  to 
he  for  "  a  third  and  last  instalment  of  28.  2d.  per  pound  in  a  composition  of  6s.  6d.  in 
the  pound  on  a  debt  of  L.500  sterling  due  to  them  (Horsefalls)  by  us,  as  guarantee  for 
William  Hilliard's  intromissions  [34]  with  them  to  that  extent  in  full"  Virtue  and 
Company  then  granted  a  new  bill  to  Horsefalls  in  these  terms : — "  Twenty  days  after 
date,  we  promise  to  pay  Messrs.  J.  and  A.  HorsefaU,  or  order,  at  our  warehouse  here, 
K56,  8s.  sterling,  value  received."  It  was  admitted  that  this  hill  was  granted  for  the 
amount  of  the  composition,  with  interest,  for  which  the  former  one  had  been  accepted. 
Virtue  and  Company  having  failed  to  pay  this  bill,  and  their  estates  having  been 
sequestrated,  Horsefalls  lodged  a  claim  for  their  original  debt  of  L.500,  with  interest 
thereon,  under  deduction  of  the  two  composition-bills  which  had  been  paid.  This  claim 
was  received  by  the  trustee,  under  a'  reservation  of  all  objections  to  it.  The  sequestra- 
tion was  terminated  by  a  composition-contract,  by  which  Virtue  and  Company  agreed 
to  pay  28.  id.  per  pound  on  the  debts  due  by  them  as  a  company,  and  Id.  per  pound  as 
individuals.  Having  objected,  however,  to  pay  a  composition  oh  any  larger  sum  than 
L.56,  8s.  at  certain  distant  dates,  Horsefalls  raised  an  action  before  the  Sheriff  of 
Edinburgh,  concluding  for  payment  "of  the  sum  of  L.52,  12s.  6d.  sterling,  in  equal 
proportions,  at  the  dates  before  mentioned,  being  the  composition  of  28.  4d.  sterling  " 
on  the  sum  of  L.451,  Is.  3d.,  and  also  for  L.1,  13s.  2d.,  as  being  the  composition  of  Id. 
per  pound 

In  defence  against  this  action.  Virtue  and  Company  contended, — 

1.  That  by  the  extrajudicial  composition-contract  the  original  debt  was  discharged, 
and  that  it  could  not  be  revived  by  their  failure  to  pay  the  composition ;  and  therefore 
that  Horse&lls  were  only  entitled  to  draw  a  composition  of  2s.  4d.  on  the  sum  of 
L.56,  8s.,  being  the  amount  of  the  renewed  bill ;  and, 

2.  That  as  HorsefaUs  had  agreed  to  receive  the  second  bill  of  L.56,  88.  in  liquidation 
of  the  one  for  L.54,  3s.  4d.,  a  new  and  separate  debt  had  been  created ;  and  as  the 
latter  biU  had  been  completely  innovated  and  discharged,  the  plea  of  the  original  debt 
reviving  by  a  failure  to  pay  the  composition  could  not  be  maintained. 

To  this  it  was  answered, — 

1.  That  the  extrajudicial  composition-contract  was  made  on  the  implied  condition, 
that  if  the  composition  was  not  duly  paid,  the  original  debt  should  revive ;  and  that, 
by  their  failure  to  do  so.  Virtue  and  Company  had  violated  the  condition,  and  therefore 
HorsefaUs  were  entitled  to  revert  to  their  original  debt ;  and, 

2.  That  as  it  was  admitted  that  the  second  bill  had  been  received  merely  as  an 
indulgence  to  Virtue  and  Company,  and  was  for  the  amount  of  the  composition,  the 
circumstance  of  its  being  granted  could  not  affect  Horsefalls'  rights. 

The  Sheriff  found  "  that  the  pursuers,  by  delivering  up  to  the  defenders  the  bill  for 
the  third  instalment,  and  accepting  the  renewed  bill,  g$ive  up  any  right  which  they  had 
to  claim  the  full  amount  of  their  original  debt,  on  account  of  the  third  instalment  not 
being  paid  in  teirms  of  the  composition ;  and  that  they  are  entitled,  in  the  last  sequestra- 
tion of  the  [35]  defenders,  to  claim  only  the  composition  on  the  amount  of  the  debt  in 
the  bill  for  L.56,  88.;"  and  thereafter  decerned  for  L.8,  lis.  lid.,  as  the  amount  of 
composition. 

HorsefaUs  having  advocated,  and  restricted  their  claim  to  the  effect  of  drawing  f uU 
payment  of  the  third  instalment  of  the  composition,  the  Lord  Ordinary  "  altered  the 
interlocutors  complained  of ;  found  that  the  complainers  are  entitled  to  rank  for  the 
amount  of  the  debt  originaUy  due  to  them  by  the  defenders,  to  the  effect  of  drawing 
fuU  payment  of  L.54,  8&  4d.,  being  the  third  instalment  of  the  composition  agreed  to 
have  been  paid  to  them,  with  interest  thereof,  and  decerned  for  payment  accordingly, 
conform  to  the  conclusions  of  the  Ubel  before  the  Sheriff,  and  found  die  defenders  liable 
in  expenses." 

To  this  interloci^tor  the  Court,  after  hearing  the  counsel  for  Virtue  and  Company, 
and  without,  calling  on  Horsefalls'  counsel  to  make  any  cmswer,  adhered. 

LoKD  Pbbsidknt. — It  seems  to  be  contended  that  we  have  borrowed  from  the  law 
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of  England  the  doctrine  as  to  the  original  debt  reviving.  That  ia  not  the  caae :  It  is 
part  of  the  law  of  mutual  contract,  by  which,  if  the  condition  of  paying  the  composition 
be  violated,  the  original  debt  will  revive.  The  rule  under  the  bankrupt  statute  is 
different)  in  consequence  of  the  words  employed. 

Lord  Balorat. — ^The  rule  is  consistent  with  common  sense, — ^the  composition  being 
the  quid  pro  quo. 

Lord  Craioib. — I  think  that  the  advocators  might  have  insisted  to  have  it  found 
that  they  were  entitled  to  have  been  ranked  for  their  full  debt,  under  deduction  of  what 
payments  they  had  received. 

Lord  President. — I  think  so  too,  and  that  the  interlocutor  does  not  express  what 
is  the  rule  at  common  law ;  but  as  they  have  not  reclaimed,  and  are  satisfied  with  the 
finding  of  the  Lord  Ordinary,  we  cannot  alter  the  judgment  to  that  effect. 

[Cf.  Graham  v.  OuthhertBon,  7  S.  154 ;  Woods,  Parker,  ^  Co.  v.  Ainalie,  22  D.  724,  726.] 


No.  28.  V.  £haw  39  (O.E.  42).    24  Nov.  1826.    2nd  Div.— Lord  Pitmilly. 

J.  M'Cbone,  Suspender. — Jeffrey — Christison. 
D.  Campbell,  Bespondent — Ouninghame. 

Church — Inierdict, — Circumstances  in  which  a  bill  of  suspension  and  interdict  against 
occupying  a  seat  in  church  passed. 

M'Crone,  the  proprietor  of  a  feu  on  the  estate  of  Holmhead  in  the  parish  of  Cathcart, 
'*  together  with  a  proportion  of  any  area  in  the  church  of  Cathcart  effeiring  to  the  lands 
hereby  disponed,"  about  eighteen  years  ago  erected  and  enclosed  a  pew  in  the  church, 
and  had,  by  himself  or  tenants,  been  in  use  to  occupy  it.  Campbell,  who,  it  was 
alleged,  was  tenant  of  a  mill  and  some  lands,  also  held  feu  of  the  same  estate  of 
Holmhead,  and  had  at  one  time  commenced  sitting  in  this  seat  while  a  tenant  in 
M'Crone's  feu,  having  continued  to  occupy  it  jointly  with  M'Crone.  The  latter,  in 
the  course  of  last  autumn,  wrote  to  Campbell  that  he  intended  to  put  a  lock  on  the 
seat,  with  a  view  to  exclude  him,  in  order  that  Campbell  might,  if  he  saw  cause,  take 
legal  steps  to  prevent  this  being  done.  Campbell  did  not  resort  to  such  measures ;  but 
as  soon  as  M'Crone  had  put  the  lock  on  the  seat»  he  broke  it  open,  and  took  forcible 
possession.  Thereupon  M'Crone  presented  a  bill  of  suspension  and  [40]  interdict  to 
have  Campbell  prohibited  from  taking  possession  of  and  using  the  seat.  The  Lord 
Ordinary  passed  the  bill,  and  likewise  granted  the  interdict ;  and  the  Court  adhered. 

Lord  Glenlbb. — The  interlocutor  is  right.  After  the  letter  giving  notice  of  the 
intention  to  put  on  a  lock,  that  he  might  take  legal  measures,  Campbell  had  no  right 
violently  to  intrude,  and  he  ought  to  be  interdicted.  I  do  not  say  that  if  any  one  puts 
up  an  obstruction  without  notice,  parties  disturbed  by  it  may  not  knock  it  down  brevi 
manu ;  bat  that  is  not  the  case  here,  and  besides  the  possession  seems  to  have  been  in 
favour  of  M'Crone. 

Lords  Jubtiob-Clerk  and  Pitmllt  concurred. 

Lord  Allowat. — I  likewise  concur  in  the  interlocutor ;  but  I  would  go  chiefly  on 
the  seat  having  been  erected  by  MHJrone. 


No.  82.  V.  Shaw  42  (O.E.  45).    28  Nov.  1826.     Ist  Div.— Lord  Eldin. 

John  Stabk,  Advocator. — Jeffrey — Cunirvghame, 
Sir  A.  Edmonstone,  Bespondent. — D,  of  F,  Moncreiff—Connell. 

Landlord  and  Tenant, — Circumstances  under  which  it  was  held  that  a  tenant,  having 
followed  the  course  of  cultivation  pointed  out  in  his  lease,  was  not  liable  in  damages 
for  an  alleged  deterioration  of  the  lands,  arising  from  the  rules  of  good  husbandry 
not  having  been  observed. 

In  1805,  Stark  obtainBd  a  lease  for  19  years  of  a  farm  belonging  to  Sir  Archibald 
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Edmonslone,  at  a  lent  of  L.95.     By  the  tack,  the  following  stipulation  waa  made  in 
relation  to  the  cultivation  of  the  fturm : — "  And  farther,  the  said  John  Stark  binds  and 
obliges  himself  to  labour,  manure,  and  manage  the  lands  hereby  let  in  such  a  manner 
as  the  same  may  not  be  hurt  by  undue  labour,  and  in  no  wise  to  waste  or  deteriorate 
the  lands^  but,  on  the  contrary,  to  use  all  proper  means  for  meliorating  and  improving 
them ;  an.d  piurticularly  the  said  John  Stark  binds  and  obliges  himself  and  his  foresaids 
to  manage»  cultivate,  and  labour  the  lands  hereby  set,  according  to  the  rules  of  good 
husbandry  for  that  part  of  the  country  and  such  a  farm ;  that  is  to  say,  one  third  part 
of  the  arable  lands  to  be  at  all  times  in  grass,  and  one  twelfth  part  at  least  in  fallow, 
potatoes,   or  turnip.     The  white  crops  are  never  to  follow  one  another  without  the 
intervention  of  fallow,  turnip,  tares,  cabbages,  potatoes,  clover,  or  black  crop, — that  is, 
peas  or  beans,  or  both.    Wheat  is  never  to  be  sown  of tener  than  once  in  four  years  on 
the  same  spot     If  a  white  crop  follows  a  black  crop,  the  land  to  be  in  fallow  or  turnip 
the  subsequent  year,   and  grass  seeds  must  be  sown  with  the  white  crop  which 
immediately  follows  ftdlow  or  turnips.     And  the  said  John  Stark  binds  and  obliges 
himself  and  his  foresaids  to  consume  all  the  straw  of  the  farm  upon  the  fiirm ;  as  also 
to  lay  upon  the  fajcm  yearly  all  the  dung  which  may  be  produced  from  it  during  the 
continuance  hereof,  and  to  leave  his  last  year's  dung  thereon  for  the  use  of  Sir 
Archibald  Edmonstone,  Bart.,  or  his  incoming  tenant,  upon  being  paid  the  value  of 
the  same,  according  to  the  determination  of  two  neutral  men,  to  be  mutually  chosen. 
The  said  Sir  Archibald  Edmonstone  and  his  foresaids,  or  the  incoming  tenant,  shall 
have  liberty  to  sow  grass  seeds  with  any  part  of  the  waygoing  crop  they  shall  think 
proper,  to  the  extent  of  five  acres  lying  contiguous ;  the  said  John  Stark  and  his  fore- 
saids being  bound  to  harrow  in  the  same  along  with  their  own  seed,  without  receiving 
any  allowance  on  that  account,  and  also  to  hain  the  said  sown  grass  from  the  separation 
of  the  crop."    Founding  on  the  above  stipulation.  Sir  Archibald  Edmonstone,  early  in 
1824,  presented  a  petition  to  the  Sheriff  of  Stirlingshire,  stating  *'  that  the  said  John 
Stark  has  already  hurt  the  said  lands  by  undue  labour,  and  is  not  manuring  or  manage- 
ing  the  same  according  to  the  rules  of  good  husbandry  of  that  part  of  the  country ;  on 
the  contrary,  is  wasting  and  deteriorating  the  same.     Parti-  [43]  -cularly  he  has  begun 
to  plough  the  park  at  the  top  of  the  wood  on  the  same  fann,  which,  according  to  his 
tack,  and  the  rules  of  good  husbandry,  ought  not  to  be  broken  up  this  year ;  and  in 
general  is  not  using  a  park  in  the  whole  farm  agreeably  to  the  said  rules ;  and  he  ia 
leaving  tops  of  hillocks  unploughed,  and  using  improper  means  to    scourge  aud 
impoverish  the  farm."    He  therefore  prayed  for  a  remit  to  "  persons  of  skill  to  visit 
and  inspect  the  whole  of  the  said  farm,  this  being  the  last  year  of  his  possession,  and 
to  report  their  opinion  as  to  the  present  state  and  condition  thereof,  and  what  parts  of 
it  ought  to  be  sown  and  laboured  this  season,  agreeably  to  the  rules  of  the  tack,  and 
those  of  good  husbandry  in  that  part  of  the  country  in  such  a  farm."    The  Sheriff 
remitted  to  farmers  "  to  visit  and  inspect  the  farm  in  question,  and  to  report  in  terms 
of  the  prayer  of  the  complaint,  and  in  particular  whether  the  park  at  the  top  of  the 
wood  ought  to  be  ploughed  or  laboured  this  season ;  and  if  the  lands  are  deteriorated, 
to  what  extent."    These  persons  reported,  that  in  general  Stark  had  his  farm  laid 
down  during  1822,  1823,  and  1824,  in  the  terms  prescribed  by  the  tack; — that,  how- 
ever, they  were  ''of  opinion  that  the  park  at  the  top  of  the  wood  ought  not  to  be 
ploughed  this  season,  and  that  on  that  account  he  ought  to  be  found  liable  in  L.  10  of 
damages ; " — that  "  the  farm  in  general  has  been  deteriorated  by  the  mismanagement  of 
the  tenant," — (but  in  what  particular  respect  they  did  not  specify^; — that  on  this 
account  L.25  ought  to  be  awanied ; — that  Sir  Archibald  Edmonstone  snould  be  allowed 
to  sow  grass  seeds  amongst  the  com  crop ;  and  that  certain  other  things  would  be 
advantageous  to  the  farm. 

The  Sheriff  having,  in  respect  of  the  report,  found  Stark  liable  in  L.  35  of  damages, 
he  brought  an  advocation,  in  which  he  contended.  That  although  there  was  a  stipulation 
in  the  tack  that  the  farm  should  be  cultivated  according  to  the  rules  of  good  husbandly, 
yet  certain  specific  rules  had  been  prescribed,  explanatory  of  these  general  terms ;  and 
as  the  reporters  did  not  state  that  he  had  deviated  from  these  rules,  and  as  Sir  Archibald 
Edmonstone  had  at  all  times  an  opportunity,  either  by  himself  or  his  factor,  of  checking 
any  impioper  deviation  from  them  during  the  currency  of  the  lease,  and  as  no  complaint 
of  mismanagement  had  been  made  till  the  expiration  of  the  lease,  when  it  was  brought 
forward  only  in  vague  and  general  terms,  he  ought  not  to  be  subjected  in  damages. 
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To  this  it  was  answered,  That  the  jstipulation  which  required  that  the  rales  of  good 
husbandry  should  be  followed,  and  that  the  lands  should  not  be  wasted  or  deteriorated, 
was  independent  of  the  specific  provision  as  to  the  course  of  cultivation ;  that  the  fact 
whether  the  lands  had  been  deteriorated  or  not,  was  to  be  ascertained  by  neutral  men ; 
and  that  as  it  had  been  found  that  they  had  been  deteriorated,  and  that  one  park  ought 
not  to  have  been  ploughed,  the  judgment  of  the  sheriff  was  correct 

[44]  The  Lord  Ordinary  advocated  the  cause,  altered  the  interlocutors,  assoibded 
Stark,  and  found  him  entitled  to  expenses ;  and  the  Court  adhered. 

The  Judges  appeared  to  be  satisfied  that  Stark  had,  in  the  cultivation  of  his  farm, 
followed  the  course  which  had  been  prescribed  to  him ;  and  that  having  done  so  he 
could  not  be  liable  in  damages  for  any  deterioration  thence  arising. 


No.  87.  V.  Shaw  46  (O.E.  49).    28  Nov.  1826.    2nd  Div.— Lord  Mackenzie. 

Mrs.  Graham,  Pursuer. — Cuninghame. 
K.  M'Abthur,  Defender,  and  A.  Johnston,  W.S.,  his  Agent. — Browrdee. 

Agent  and  Client — Writer^ s  Hypothec. — ^Agent  in  a  cause  for  a  party  in  whose  favour 
expenses  have  been  awarded,  not  entitled  to  object  to  deduction  of  a  sum  of  expenses 
in  which  his  client  had  been  found  liable  at  a  previous  stage  of  the  proceedings. 

In  an  action  at  the  instance  of  Mrs.  Graham  against  M'Arthur,  a  sum  of  expenses 
was,  in  1819,  awarded  to  the  former,  for  which  decree  was  allowed  to  go  out  in  name 
of  Mr.  Dickson,  her  agent.  The  decree,  however,  was  never  extracted;  and  at  a 
subsequent  period,  Mrs.  Graham  having  been  found  liable  in  certain  expenses,  Dickson 
renounced  his  claim  to  those  formerly  awarded  her,  and  for  which  decree  had  been 
allowed  to  be  taken  in  his  name,  and  she  thereupon  claimed  to  be  allowed  to  set  off 
against  the  expenses  in  which  she  was  now  found  liable,  those  formerly  awarded  her. 
This  was  opposed  by  Mr.  Johnston,  M'Arthur's  agent,  who  contended  that  he  was 
entitled  to  decree  in  his  own  name  for  the  expenses  found  due  to  his  client,  and  that 
Mrs.  Graham  could  not  defeat  his  right  by  setting  off  those  awarded  to  her  many  years 
before,  which  had  thus  come  into  the  situation  of  any  other  private  debt  between  her 
and  M'Arthur ;  and  that  the  cases  of  Stothart  v,  Johnston's  Trustees  in  the  Jury  Court, 
and  of  Warburton  v,  Hamilton,  did  not  apply  to  the  present^  as  in  both  these  the 
expenses  allowed  to  compensate  each  other  were  awarded  unico  contextUy  and  arose  out 
of  the  same  verdict  or  judgment.  The  Lord  Ordinary  admitted  the  renunciation  by 
Mr.  Dickson,  and  found  "  that  the  expenses  to  which  Mrs.  Margaret  Graham  was 
formerly  found  entitled  in  this  process  must  be  deducted  from  the  expenses  to  which 
she  has  now  been  found  liable,  before  decreet  can  be  allowed  to  go  out  in  name  of  Mr. 
Johnston,  the  agent  for  Robert  M'Arthur,  for  the  latter  expenses."  The  Court  (without 
requiring  an  answer)  unanimously  adhered. 

Lord  Justioe-Clsrk. — I  cannot  make  any  distinction  between  this  case  and  the 
two  founded  on  by  Mrs.  Graham ;  though,  if  the  decree  in  Mr.  Dickson's  name  had 
been  extracted,  it  might  have  been  different . 

Lord  Glenleb. — I  have  no  idea  that  the  agent  in  a  cause  is  in  any  better  situation 
than  the  principal  party,  barring  extrinsic  claims  of  compensation. 

Lords  PiTMiLLT  and  Allowat  concurred. 

Mr.  JohnstorCa  Authorities, — Stothart  v.  Johnston's  Trustees,  Dec.  3,  1822,  (2 
Murray's  Rep.  549) ;  Warburton,  May  30,  1826,  (IV.  No.  393). 

M 

[Cf.  Gordon  v.  Davidson,  3  M.  939 ;  PortobeUo  Pier  Company  v.  Cli/t,  4  R.  686.] 
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Ko.  S9.  V.  Shaw  47  (0.£.  51).    29  Nov.  1826.    Ist  Div.— Lord  Meadowbank. 

Bazktt,  Fabquhab,  Crawfobd,  and  Company,  Pursuers. — Skene — 

M.  J.  Robertson. 

HBUOH's  Tbustees,  Defenders. — Sol-Gen.  Mope — J,  Millar. 

ExecuioT — Decree  of  Conetitution. — Held  that  a  legatee  is  entitled  to  decree  constituting 
his  legacy  against  the  executors  or  trustees  of  the  testator,  although  it  he  provided 
hy  the  will  that^  in  the  event  of  an  insufficiency  of  funds,  the  legacies  shall  suffer  a 
pro  raia  diminution,  and  it  has  not  heen  ascertained  whether  there  will  be  sufficient 
funds. 

The  late  John  Heugh,  by  a  trust-deed  of  settlement,  bequeathed  a  l^cy  of  L.1700 
to  each  of  his  sons  and  daughters,  one  of  whom  was  Andrew  Heugh,  who  resided  at 
Calcutta, — "  payable  the  said  legacies  at  the  first  term  of  Whitsunday  or  Martinmas 
happening  twelve  months  after  my  decease,  with  interest  thereon  thereafter :  It  being 
hereby  declared,  that  if  I  shall  have  previously  advanced  any  sums  to  or  on  account 
of  my  said  children,  or  either  of  them,  and  shall  not  have  debited  them  therewith  in 
any  book  or  ledger,  that  then  and  in  that  event  such  sums  shall  not  be  understood  to 
form  a  part  of  their  provisions  under  this  settlement ;  but  where  I  shall  have  debited 
them  with  such  advances  in  my  said  book  or  ledger,  the  amount  of  the  same,  and 
interest  thereon  from  the  time  of  such  advance,  shall  be  held  and  understood  as  pay- 
ment of  a  part  of  their  said  legacies,  and  be  deducted  by  my  said  trustees  from  the 
amount  thereof  at  settling  the  same  :  And  also  declaring,  that  in  the  event  of  the  death 
of  any  of  my  said  children  without  lawful  issue  of  their  bodies,  that  then  and  in  that 
event  the  legacy  above  destined  to  such  deceasers  shall  fall  to  and  be  equally  divided 
among  my  surviving  children,  including  the  said  John  Heugh,  and  the  heirs  of  the 
body  of  predeceasers,  such  heirs  being  only  entitled  to  the  share  which  would  have 
&llen  to  their  parents,  if  alive :  And  also  declaring,  that  in  the  event  (from  any 
unforeseen  cause)  of  my  said  estate  and  effects  before  conveyed  falling  short  of  being 
sufficient  for  the  payment  of  the  said  legacies  to  my  said  children,  and  satisfying  the 
other  purposes  foresaid  of  this  trusty  that  then  and  in  that  case  such  deficiency  shall  be 
borne  equally  by  my  said  younger  children  out  of  the  legacies  before  destined  to  them." 
Andrew  Heugh  having  died,  leaving  a  will  nominating  executors,  the  pursuers,  as 
their  attorneys,  brought  an  action  against  the  trustees,  concluding  for  decree  of  constitu- 
tion against  them.     In  defence,  the  trustees  [48]  did  not  deny  that  there  were  sufficient 
funds  to  pay  the  legacies ;  but  pleaded  that  as  they  had  not  been  able  to  realize  them, 
and  as  it  might  eventually  turn  out  that  they  would  not  be  sufficient  to  pay  all  the 
legacies,  and  as  it  was  provided  by  the  trust-deed  that  in  that  event  each  of  the  legacies 
should  suffer  a  pro  rata  diminution,  decree  ought  not  to  be  pronounced  in  the  mean 
while.     The  Lord  Ordinary  "  ordained  the  defenders,  the  trustees  of  John  Heugh  the 
testator,  to  give  in  a  state  of  their  accounts,  accompanied  with  the  vouchers ;  but  in 
respect  the  trust-deed  contains  a  clause  providing  that,  in  case  of  defalcation  of  funds  to 
pay  all  the  legacies  in  full,  each  shall  suffer  B,pro  rata  diminution,  refused,  in  hoc  statu, 
to  pronounce  decree  of  constitution  for  the  legacy  now  sued  for  against  the  said  defenders, 
and  recommended  to  the  parties  to  bring  all  the  legatees,  and  others  interested  in  the 
tmst-funds,  into  the  field  by  a  process  of  multiplepoinding,  to  be  remitted  to  and  con- 
joined with  the  present  process,  reserving  all  questions  of  expenses."    The  pursuers 
then  reclaimed,  and  contended  that  they  were  entitled  to  immediate  decree  of  constitu- 
tion ;  that  the  provision  in  the  trust-deed  was  merely  a  declaration  of  the  rule  of  the 
common  law,  that  if  there  should  not  be  sufficient  funds  to  pay  the  whole  legacies,  each 
of  them  should  suffer  a  corresponding  abatement ;  and  that  a  decree  of  constitution 
would  not  prevent  the  defenders  from  pleading  that  defalcation,  if  it  should  happen  to 
exist    The  Court  altered,  pronounced  decree  of  constitution,  and  found  expenses  due, 
under  deduction  of  those  necessary  for  obtaining  such  a  decree. 

Lord  Pbxbidsmt.— AU  that  the  pursuers  demand  is  a  decree  constituting  their  debt 
against  the  trust,  which  they  are  entitled  to.  If  there  be  no  trust-funds,  the  decree  will 
1»  of  little  avail ;  and  if  there  be  a  defalcation,  there  must  be  a  diminution  corre- 
sponding with  that  to  he  suffered  by  the  other  legatees. 
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LoEiD  OiLLiBS. — A  decree  againfit  these  trnstees  is  nothing  else  than  a  decree  in  tenns 
of  the  will,  and  of  course  subjecting  the  legacy  to  a  diminution,  if  there  should  he  a 
defalcation. 

The  other  Judges  concurred. 

Pursuer^  ilt^Aon^tea.— Preston,  July  8, 1634,  (3881) ;  3  Stair,  8,  39 ;  3  Ersk.  9, 12 


No.  48.  V.  Shaw  52  (O.E.  56).    80  Not.  1826.    let  DIt.— Lord  Medwyn. 

J.  Mitchell,  Advocator. — Jeffrey — Rcbertson. 
R  Brown  and  Others,  Bespondents. — D.  of  F.  M(mcreiff*--RvtheTfu/rd. 

Servitude — Road, — Held,  that  a  roa^  on  which  there  were  two  flights  of  stairs,  was  not 
a  horse  and  carriage  road,  hut  only  a  foot-path. 

This  was  a  question  as  to  whether  a  road  which  had  heen  originally  only  six  feet 
hroad,  hut  had  heen  lately  extended  to  nine,  situated  in  the  village  of  Water  of  Leith, 
wa»  a  foot-path,  or  was  to  he  held  as  a  horse  and  cart  road.  An  action  having  heen 
hrought  hy  Brown  and  others,  hefore  the  Sheriff  of  Edinburgh,  against  Mitchell,  pray- 
ing for  interdict  against  his  using  it  as  a  horse  and  cart  road,  he  stated  that  he  had 
bought  a  house  and  piece  of  ground,  in  1821,  from  the  trustee  on  John  Button's  estate, 
(the  former  proprietor  of  the  subjects  through  which  the  road  was  formed) ; — that  in 
the  disposition  it  was  described  as  a  common  passage  way ;  and  that  he  had  thenceforth 
made  use  of  it  as  a  horse  and  cart  road,  so  as  to  have  access  to  his  stables.  On  the 
other  hand,  Brown  and  others  stated,  that  for  a  great  many  years  it  had  been  exclusively 
made  use  of  as  a  footway ;  that  it  was  extremely  steep ;  that  in  the  course  of  it  there 
were  two  flights  of  steps ;  and  that  it  was  impossible  to  lead  horses  along  it  without 
danger  to  themselves  and  to  the  neighbours.  The  Sheriff  found,  "that  the  lane  in 
question  is  common  property  to  the  pursuers,  the  defender,  and  other  proprietors  in 
said  lane ;  that  it  is  admitted  by  the  defender  that  the  said  lane  was  only  a  foot  road, 
and  was  not  used  as  a  road  for  horses  and  carts  until  the  defender,  in  1821,  purchased 
the  premises  now  belonging  to  him ;  and  therefore,  in  respect  the  pursuers  are  entitled 
to  a  possessory  judgment,  found  the  defender  not  entitled  to  use  the  said  lane  as  a  horse 
road,  until  he  either  obtain  the  consent  of  the  other  proprietors,  or  until  he  have  his 
right  60  to  use  the  said  lane  declared  in  an  action  of  declarator ; "  interdicted  him  from 
using  it  as  a  horse  road,  and  found  him  liable  in  expenses. 

Mitchell  having  brought  an  advocation,  the  Lord  Ordinary  advocated  the  cause, 
and  dismissed  the  action,  '*  in  respect  that  the  road  in  question  was  at  first  only  six  and 
a  half  feet  wide,  and  was  lately  enlarged  by  the  advocator  and  others  by  the  addition  of 
two  feet  and  a  half,  and  is  their  joint  property ;  that  the  proprietors  of  the  road  are 
subject  to  no  restriction  in  the  use  thereof,  and  that  the  advocator  has  been  in  the 
practice  of  using  the  said  road  with  horses ;  and  it  is  presumable  that  the  road  was 
widened  [63]  for  the  purpose  of  introducing  horises,  and,  if  necessary,  carriages."  But 
the  Court  unanimously  altered,  and  remitted  aimplicUer. 

Lord  Balgrat. — It  is  impossible,  when  we  regard  the  nature  of  the  subject,  the  use 
which  has  hitherto  been  made  of  it,  and  the  acts  of  the  parties  themselves,  that  we  can 
hold  this  lane  as  any  thing  else  than  a  common  way  for  foot  passengers,  and  not  for 
horses ;  and  as  the  parties  are  joint  proprietors,  no  alteration  can  be  made  on  the  state 
of  the  possession  without  the  consent  of  each  of  them. 

Lord  President. — ^There  are  several  flights  of  steps,  which  are  rather  uncommon  on 
roads  for  horses  and  carriages.  Independent  of  every  other  circumstance,  they  show 
that  the  lane  was  intended  to  be  used  merely  as  a  foot  road  for  passengers. 

Lord  Craioib. — I  visited  the  road ;  and  it  is  impossible  for  any  person,  on  inspecting 
it,  to  conceive  that  it  could  be  intended  for  a  horse  and  carriage  road.  There  are  six 
steps  of  stairs  in  one  flight,  by  which  alone  it  would  be  impracticable  to  make  use  of  it 
as  a  horse  road. 

Lord  Oilubs  concurred. 
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Ko.  44.  V.  Shaw  63  (O.E.  67).    80  Koy.  1826.    1st  Div.— Lord  Eldm. 

Dues  of  Buccleuch,  Pursuer. — Thomson — Pringle. 
Sir  W.  A.  CuNYNGHAMB,  Defender. — D.  of  F.  Moncreif— Jameson, 


Hnor. — Held, — 1. — That  a  party  having  poesessed  an  estate  on  a  title 
fiom  the  Grown  for  upwards  of  forty  years,  had  acquired  a  prescriptiye  right, 
although  his  title  hore  that  the  Crown  had  right  hy  virtue  of  the  act  of  annexation, 
in  which  there  is  an  express  exception  of  the  right  of  the  Crown  to  such  lands ; — 
and, — 2. — ^That,  in  computing  the  period  of  forty  years,  the  minority  of  an  heii^ 
suhstitute  of  entail  is  not  to  be  deducted. 

The  Collegiate  Kirk  of  Dalkeith  was  founded  by  James  Earl  of  Morton  for  a 
proYOSt  and  a  certain  number  of  prebendaries,  and  other  inferior  beneficiaries,  reserving 
to  himself,  and  to  his  heirs  and  successors,  the  right  of  patronage.  Among  other 
endowments  of  this  kirk  were  the  lands  of  Howden  and  Dechmont,  in  the  barony  of 
West  Calder  and  county  of  Edinbuigh.  In  1586  the  titular  provost  and  prebendaries, 
with  consent  of  the  patron,  feued  out  these  lands ;  and  in  1587  the  feu-rights  were 
confirmed  by  the  Crown,  agreeably  to  the  acts  1564,  c  88,  and  1584,  c.  7. 

By  the  statute  1587,  c.  29,  containing  the  general  annexation  to  the  Crown  of  the 
temporalities  of  ecclesiastical  benefices,  an  exception  was  made  of  "all  landis,  baronies, 
tenementis,  annual  rentis,  and  uther  commodities  quhatsumever,  quhilkis  pertenit  of 
befoir  to  quhatsumever  benefice,  greit  or  small,  being  of  laic  patronages:  To  the 
quhilkis  the  said  annexatioun  sail  not  be  extendit,  nor  comprehend  the  same,  to  the 
effect  that  nane  of  the  saidis  laic  patronis  be  hurt  or  damnifiet  thairby." 

Again,  by  1592,  c.  158,  it  is  declared,  'Hhat  it  was  never  his  [64]  Majesty's 
intention  ather  to  prejudge  the  saids  laick  patrones  in  the  patronages,  or  the  person 
provided  to  the  said  prebendaries  and  chaiplanries,  of  any  part  of  the  fruites  and 
emolumentis  conteined  in  the  antient  fundationes  maid  be  the  said  laick  patrones." 

And  it  was  enacted  by  1661,  c.  54,  in  reference  to  the  vassals  of  provostries,  &c, 
"that  the  entry  of  the  saidis  vassals  by  retour,  &c,  shall  pertain  to  the  laick  patrons 
and  their  successors,  who  stand  infeft  in  the  said  laick  patronages  holding  immediately 
of  his  Migesty." 

The  right  of  patronage  of  the  above  provostry,  after  remaining  for  some  time  in  the 
family  of  Morton,  passed  into  that  of  Buccleuch ;  and  accordingly,  prior  to  1778,  all  the 
vassals  of  the  lands  of  Howden  and  Dechmont  obtained  entries  from  the  latter  family. 
In  that  year,  however.  Sir  William  Augustus  Cunynghame,  who  was  proprietor  of 
Over  and  Kether  Craig,  (forming  part  of  the  barony  of  Calder,  and  which  held  directly 
of  the  Crown,)  having  acquired  the  lands  of  Kether  Howden  and  Nether  Dechmonti 
(which  held  of  the  Duke  of  Buccleuch,  as  in  right  of  the  laick  patron,)  resigned  the 
whole  of  these  lands  into  the  hands  of  his  Majesty^s  commissioners,  and  expede  a  Crown 
charter  of  resignation,  on  which  infeltment  was  taken  and  recorded  in  September  1778. 
The  qucBgpndem  clause  stated,  that  the  lands  had  been  resigned  into  the  hands  of  the 
Barons  of  Exchequer,  'Hanquam  in  manibus  nostris,  immediatis  superioribus  praedictarum 
terrarom  de  Over  et  Nether  Craig,  cum  decimis  et  pertinentiis  de  quibus  semper 
tenebantur,  et  tanquam  immediatis  superioribus  prsedictarum  terrarum  de  Kether 
Howden,  cum  pertinentiis,  virtute  annexationis,  superioritatis  terrarum  ecclesiasticarum 
ad  Goronam,  sicut  esdem  perprius  tenebantur  de  prssposito  ecdesias  collegiatsB  de 
Dalkeith." 

And  the  tenendas  and  reddendo  clauses  were  thus  expressed:  "Tenendas  et 
habendas  totas  et  integras  prssdictas  terras,  decimas  aliasque  supra  specificatas,  diet. 
Domino  Gulielmo  Augusto  Cunynghame,  ejusque  pnedict.,  mode  infra  mentionato, 
viz. — ^Dictas  terras  de  Over  et  Kether  Craig,  cum  decimis  et  pertinen.,  de  nobis 
noetrisque  r^iis  successoribus,  immediatis  legitimis  superioribus  earundem,  in  liberft 
albsfinn^ ;  et  praedict.  terras  de  Kether  Howden  et  Kether  Dechmont,  cum  pertinen., 
qiUB  perprius  de  prseposito  ecclesisB  collegiatsB  de  Dalkeith  tenebantur  de  nobis 
nosteLsque  regiis  successoribus,  tanquam  immediatis  legitimis  superioribus  earundem, 
virtute  annexationis  superioritatis  terrarum  ecclesiasticarum  ad  Coronam,  in  feodo  et 
luBreditate  in  perpetuum,  per  omnes  rectas  metas,  &c — Beddendo  annuatiia  diet. 
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DominuB  Gulielmus  Augustus  Gunynghame,  ejusque  prsBdict,  nobis  nostrisque  regiis 
successoribus,  pro  prsBdictis  terris  de  Over  et  Nether  Craig,  et  decimis  rectoriis  et 
vicariis  earundem  et  pertinen.,  proportionalem  partem  unius  partis  calcarum  deaura- 
torum,  vel  pro  eisdem  duos  solidos  argenti,  apud  festum  Peutecostes,  nomine  albse 
firmsB,  si  petatur,  tanquam  alba  firma  cUvoria  diet,  totarum  terrarum  et  baronisB  de 
Calder  [56]  cujus  dictse  terras  de  Over  et  Nether  Craig  fuerunt  partes :  Et  redden,  nobis, 
nostrisque  regiis  successoribus,  tanquam  devenien.  in  loco  prsBpositi  ecclesisB  collegiatse 
de  Dalkeith,  yirtute  annexationis  superioritatis  terrarum  ecclesiasticarum  ad  Coronam, 
vel  domino  erectionis  diet.  prsepositursB,  vel  illis  jus  ab  eo  derivantibus,  pro  suprsr 
mentionatis  terris  de  Nether  Howden  et  terris  de  Nether  Dechmont,  diversas  feudi- 
firmsB  divorias  subtus  specificat.  viz.  Pro  prsedictis  terris  de  Nether  Howden,  cum 
pertinen.,  summam  sex  librarum  trium  solidorum  et  quatuor  denariorum  monetfis 
Scotiffl,  ad  duos  anni  terminos  consuetos,  festa,  viz.  Pentecostes  et  Sancti  Martini  in 
hieme,  per  equales  portiones,  tanquam  antiquam  feudifirmam  inde  solvi  solitam,  necnon 
summam  trium  solidorum  monetae  ScotisB  pro  annu4  augmentatione  rentalis  novsB 
feud.,"  &c. 

In  virtue  of  these  titles  Sir  William  was  enrolled  as  a  freeholder  in  1779,  and 
thenceforth  possessed  the  lands. 

In  1778  he  expede  a  Crown  charter  of  another  portion  of  the  same  lands,  on  which 
infeftment  was  taken ;  but  this  having  been  discovered  by  the  agents  of  the  Duke  of 
Buccleuch,  a  reduction  was  brought,  and  decree  obtained.  No  objection,  however,  was 
made  to  the  titles  relative  to  the  other  part  of  the  lands,  which  had  been  previously 
made  up. 

In  1819  Charles  Duke  of  Buccleuch  died,  and  was  succeeded  by  his  son,  the  present 
pursuer,  who  was  then  thirteen  years  of  age,  as  heir  of  entail.  In  December  1825  he 
brought  an  action  of  reduction  of  the  above  titles  of  the  defender,  on  the  ground  that 
as  he  was  the  true  superior  of  the  lands  of  Howden  and  Dechmont,  and  as  the  titles  of 
the  defender  were  ex  facie  inept,  seeing  that,  by  referring  to  the  act  of  annexation,  they 
showed  that  they  had  been  derived  a  non  hdbente  potedatem ;  and  at  all  events,  as  he 
had  been  minor  during  part  of  the  defender's  possession,  he  was  entitled  to  have  them 
set  aside. 

In  defence,  Sir  William  founded  on  his  titles  and  possession  for  forty  years  as  a 
title  to  exclude ;  and  he  contended, — 

1.  That  even  although  it  were  true  that  he  had  derived  these  titles  a  non  hdbente 
potestatem^  yet  as  he  had  possessed  without  interruption  for  upwards  of  forty  years,  a 
prescriptive  right  had  been  obtained ;  and  as  the  very  object  of  prescription  was  to  cure 
bad  tides,  it  was  not  competent  to  inquire  whether  they  had  been  derived  from  the 
proper  superior,  or  not. 

2.  That  it  was  not  competent  to  go  beyond  the  deed  itself ;  and  as  it  was  affirmed 
upon  the  face  of  it  that  the  Crown  was,  by  virtue  of  the  Act  of  Annexation,  the  true 
superior,  this  must  be  held  to  be  the  fact ;  and  that  no  reference  could  be  made  to  the 
statute,  which,  in  this  matter,  was  merely  the  ground  or  warrant  of  the  charter ;  and, 

3.  That  it  had  been  settled  by  a  series  of  decisions  that  the  minorities  of  heirs-sub- 
stitutes of  entail  could  not  be  taken  into  consideration  in  computing  the  prescriptive  period. 

[66]  To  this  it  was  answered, — 

1.  That  as  the  Act  of  Annexation  was  a  public  statute, — as  it  expressly  excepted 
laick  patronages, — as  every  one  must  be  held  to  have  been  acquainted  with  that  public 
statute, — as  reference  was  expressly  made  to  it  in  the  charter, — and  as  it  was  essential 
to  a  prescriptive  title  that  it  should  be  ex  facie  clear  and  unexceptionable,  otherwise 
there  could  be  no  bona  fides,  the  defender  must  be  held  to  have  known  that  his  titles 
were  derived  a  non  habente  potestatem,  and  therefore  to  have  possessed  in  mala 
fide;  and, 

2.  That  although  there  were  no  doubt  several  decisions  finding  that  the  minorities 
of  heirs  of  entail  were  not  to  be  deducted  in  calculating  the  prescriptive  period,  yet 
their  fallacy  had  been  pointed  out  by  Lord  Chancellor  Thurlow  in  the  Bargany  cause, 
and  the  question  still  remained  open. 

The  Lord  Ordinary  *'  sustained  the  title  to  exclude  founded  on  by  the  defender," 
assoilzied  him  from  the  action,  and  found  expenses  due ;  and  to  this  interlocutor  the 
Court,  on  advising  Cases,  adhered. 

LoBD  Balgrat. — ^The  case  of  the  pursuer  is  quite  untenable.    The  title  of  the 
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defender  ia  complete  in  itself,  and  he  has  had  forty  years  possession.  Even  granting 
fhat  the  titlea  had  been  derived  a  rum  domino^  still  he  is  entitled  to  plead  prescription, 
"whereby  any  inquiry  into  that  fact,  or  into  mala  fidea^  is  excluded.  In  the  case  of 
Forbes  of  Callander,^  (I.  No.  322,)  a  prescriptive  title  was  sustained  relative  to  coal, 
although  originally  it  was  excepted  from  the  conveyance ;  but  having  been  inserted  in 
the  subsequent  tiUes,  and  possession  having  been  ei\joyed  for  forty  years,  the  right  to 
the  coal  was  held  to  be  undoubted. 

LoBD  Gbaigib. — In  general  I  concur  in  the  opinion  which  has  been  delivered.  I 
have  always  understood  that  the  exception  of  falsehood  in  relation  to  prescription  meant 
that  the  title  was  forged ;  but  I  have  some  doubts  whether  it  would  not  apply  where, 
ex  fade  of  the  title,  there  is  a  manifest  falsehood.  It  may  also  be  doubted  whether 
the  superior  could,  in  such  a  case  as  this,  acquire  a  prescriptive  right,  so  as  to  give  a 
valid  title. 

LoBD  GiLLiss. — It  would  be  a  serious  question  indeed,  if  we  were  to  deny  effect  to 
a  prescriptive  title,  because  it  appeared  ex  fade  of  the  deed  that  the  former  titles  had 
not  been  correctly  deduced,  or  that  a  wrong  one  had  been  stated.  This  is  truly  the 
nature  of  the  objection  which  is  now  made. 

LoBD  Pbbsidknt. — It  can  scarcely  ever  happen  that  there  is  a  prescriptive  title, 
without  some  falsehood  connected  with  it.  If  the  title  be  in  itself  perfectly  good,  and 
derived  from  the  true  proprietor,  there  can  be  no  need  of  prescription,  which  is  only 
necessary  to  cure  bad  titles.  It  may  no  doubt,  as  observed  by  Lord  Craigie,  be  a  ques- 
tion whether  the  Crown  has  acquired  a  proper  prescriptive  right,  as  superior  of  the 
lands ;  but  that  cannot  affect  the  vassal ;  and  so  we  found  in  the  case  of  Spottiswoode. 
Indeed  the  Crown  is  superior  of  all  the  lands  in  the  country ;  and  if  no  other  superior 
giants  [67]  a  title,  the  vassal  may  obtain  one  from  the  Crown ;  so  that  here  it  is  not 
conrect  to  say  that  the  titles  in  question  have  been  derived  a  rum  TiaberUe  potestaiem, 

Pwnuei'e  ArUhoniy.—{\.)-'2  Stair,  12,  7. 

Defendm'e  AtaTumi%e8.—(\.)—Z  Ersk.  7,  4 ;  Miller,  Feb.  7, 1776,  (10,942) ;  Hailes' 
Decisions,  p.  1 ;  Bruce,  Dec  6,  1770,  (10,805);  Hailes'  Decisions,  p.  378. 

[Cf.  L(yrd  Advocate  y.  Graham,  7  D.  195,  196,  211 ;  Duke  of  Bucdeuch  v.  Boyd, 
18  K.  5 ;  TaypoH  Land  Company  v.  DougalVa  Trustees,  23  R.  289 ;  Fraser  v.  Lord 
Looat,  25  R.  616,  619.] 


Ko.  46.  V.  Shaw  57  (O.E.  62).     1  Deo.  1826.    1st  Div.— Lord  Meadowbank. 

A.  Crahstoun,  John  Hay,  and  Others,  Pursuers. — OUliea. 

W.  Scott,  Defender. — Boswdl. 

Judidcd  Fadar—A.  8.  Feb.  13,  1730.— Held,— 1.— That  a  judicial  factor  loco  tuioris 
under  the  above  A.  S.  is  liable  in  interest  upon  interest  on  sums  which  he  had 
neglected  to  recover  in  terms  thereof; — and, — 2. — That,  by  neglecting  to  comply 
with  the  rules  of  the  A.  S.,  he  is  not  entitled  to  any  commission. 

Robert  Cranstoun  died  in  February  1798,  leaving  an  infant  son  and  six  daughters, 
some  of  whom  were  under  age,  and  others  in  migority.  He  was  proprietor  of  the 
lands  of  Bongate, — ^held  leases  of  various  farms, — and  was  possessed  of  funds  to  a  pretty 
large  amount.  In  the  month  of  March  of  the  same  year,  the  defender  Mr.  Scott  was 
^pointed  factor  loco  tutoris  for  the  minor  children,  in  terms  of  the  A.  S.  13th  Fehroary 
1730.  He  entered  into  possession,  and  at  the  distance  of  six  months  thereafter  lodged 
in  the  clerk's  hands  inventories  containing  a  general  specification  of  the  funds  and 
effects  of  Mr.  Cranstoun.  He,  however,  never  lodged  any  other  account  until  he  was 
called  in  this  action,  after  the  lapse  of  twelve  years. 

With  a  view  to  recover  the  funds,  he  employed  a  Mr.  Reid^  writer  in  Jedhurgh, 
as  his  agents  who  kept  a  current  account  of  the  (Afferent  items  which  he  realized,  and 
of  the  sums  which  he  expended,  and  brought  out  occasionally  the  halance  thence 
arising. 


1  See  also  1  W.  S.  p.  657,  and  poet,  VI.  p.  167. 
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Mr.  Cranstoun  had  lent  three  sums  of  L.300,  L.122,  13s.  6d.,  and  L.25,  5s.  9d.y  to 
George,  James,  and  Robert  Bell,  jointly  and  severally.  Robert  died  bankrupt  a  few 
months  after  Mr.  Cranstoun's  death;  and,  after  considerable  delay,  the  defender 
realized,  at  Whitsunday  1808,  about  L.300  from  the  estates  of  the  other  two  obligants, 
who  in  the  mean  while  had  become  insolvent. 

[68]  The  defender  also  employed  Messrs.  Riddell  and  Gillon,  writers  to  the  signet, 
to  lend  out  certain  sums  of  money,  which  they  accordingly  did ;  but  although  he  alleged 
that  the  interest  of  these  sums  was  regularly  received  by  Mr.  Gillon,  yet  he  did  not 
uplift  it  from  him,  and  employ  it  at  interest  for  behalf  of  the  minors. 

Prior  to  his  death,  Mr.  Cranstoun  was  creditor  by  bill  for  L.155  of  three  persons  of 
the  names  of  Dickson,  Gray,  and  Robson,  and  which  was  indorsed  by  a  person  of  the 
name  of  Potts.  The  three  former  became  bankrupt;  but  although  Potts  remained 
solvent,  no  steps  were  adopted  by  the  defender  to  recover  the  debt  for  a  considerable 
time  thereafter. 

In  1809,  the  pursuer  John  Hay  (who  had  married  one  of  Mr.  Cranstoun's  daughters) 
presented  a  petition  and  complaint  to  the  Court  against  the  defender  for  having  violated 
the  A.  S.,  and  praying  to  have  him  ordained  forthwith  to  lodge  accounts,  and  removed 
from  his  office.  Thereafter  he,  together  with  the  other  children,  brought  an  action  of 
count  and  reckoning ;  and  the  petition  having  been  remitted  to  the  Lord  Ordinary,  and 
the  defender  having  been  removed,  the  two  processes  were  conjoined.  In  defence,  he 
denied  that  he  had  any  funds  in  his  hands  at  all,  and  allied  that  at  all  events  arrest- 
ments had  been  executed  against  him  since  the  date  of  the  action.  A  great  deal  of 
procedure  ensued;  and  several  remits  were  made  to  an  accountant,  who  ultimately 
reported  a  balance  of  about  L.500  as  being  due  by  the  defender.  This  report  being 
objected  to,  the  chief  questions  which  arose  were, — 

1.  Whether  the  defender  had  duly  complied  with  the  A.  S.,  and  had  exercised 
proper  diligence  in  recovering  the  funds  belonging  to  the  estate  under  his  management. 

2.  Whether  he  was  chargeable  with  interest  upon  interest  of  the  funds  in  his  hands, 
or  which  he  ought  to  have  realized ;  and  if  so,  from  what  period ;  and, 

3.  Whether  he  was  entitled  to  any  commission  as  factor. 
On  the  part  of  the  pursuers  it  was  maintained, — 

1.  That  by  not  lodging  accounts  in  terms  of  the  A.  S.,  he  had  exposed  himself  to 
the  penalties  thereof ;  and  that  as  he  had  been  negligent  in  recovering  the  debt  from 
Bells,  he  must  be  liable  for  that  part  of  it  which  had  not  been  realized. 

2.  That  he  was  liable  for  interest  on  each  principal  sum  after  the  expiration  of  one 
year  from  the  time  when  the  same  became  due: — that  that  interest  must  then  be 
regarded  as  capital,  and  interest  chained  upon  it : — that  in  reference  to  the  accounts  of 
his  agent  Mr.  Reid,  the  same  rule  must  be  followed  without  regard  to  the  periods 
when  he  thought  proper  to  strike  a  balance ;  and  that  if  the  defender  did  not  recover 
the  interest  from  Riddell  and  Gillon,  and  lay  it  out  at  interest,  he  was  blameable  in  so 
doing,  and  must  be  liable  in  that  interest,  together  with  interest  [59]  thereon, 
according  to  the  above  principle: — that  he  was  also  chargeable  with  interest  upon 
interest  of  the  funds  in  his  hands,  notwithstanding  the  arrestments,  because,  as  he  had 
denied  that  there  were  any  such  funds,  the  pursuers  were  thereby  prevented  from 
loosing  the  arrestments ;  and  as  he  ought  to  have  paid  any  balance  in  his  hands  when 
called  on  by  the  petition  and  complaint,  he  could  not  avail  himself  of  that  defence  to 
protect  him  against  liability  for  interest ;  and, 

3.  That  as  he  had  violated  the  A.  S.,  he  had  no  right  to  any  commission  whatever. 
To  this  it  was  answered, — 

1.  That  the  defender  had  lodged  accounts  within  the  requisite  period ;  and  although 
he  had  omitted  to  do  so  annually  thereafter,  yet  no  loss  or  injury  could  be  alleged  to 
have  been  thereby  sustained: — that  from  the  nature  of  the  estate,  and  from  the 
confusion  in  which  it  had  been  left,  and  from  Mr.  Cranstoun  having  kept  no  books,  it 
had  become  necessary  to  employ  law-agents,  and  as  much  activity  had  been  exerted  in 
recovering  the  funds  as  in  the  circumstances  was  practicable. 

2.  That  as  there  were  continual  outlays,  it  became  necessary  to  keep  an  account- 
current  with  the  law-agent ;  and  that  as  the  balance  was  continually  fluctuating,  and  as 
the  defender  had  realized  the  funds  without  undue  delay,  it  was  not  consistent  with 
equity  that  he  should  be  subjected  in  interest  upon  interest ;  and, 

3.  That  although  perhaps  he  had  deviated  in  some  respects  from  the  A.  S.,  yet,  as 
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hifl  duty  had  been  of  a  most  laborious  and  difficult  nature,  be  ought  to  be  found  entitled 

to  eoirnnuffaon. 

The  liord  Ordinary  found,  "Tbat  the  accounts  of  the  defender  ought  in  every 

particular,  to  have  been  made  up  upon  tbe  principle  that  he  was  due  interest  from  one 

year  after  the  date  when  each  sum  was  or  might  have  been  recovered ;  and  that  it  can 
make  no  difTerence  upon  the  accounting,  whether  the  money  was  or  ought  to  have  been 
recovered  by  himself,  or  by  an  agent  for  his  behoof ;  therefore  that  the  interest  ought 
to  be  charged,  not  from  the  date  of  the  balance  of  the  annual  accounts  furnished  by 
Andrew  Reid,  but  from  one  year  after  the  date  when  the  several  sums  were  received  by 
him  on  account  of  the  defender  as  factor :  Finds,  it  being  admitted  that  George,  James, 
and  Bobert  Bell  were  conjunctly  and  severally  bound  for  the  debts    of    L.300, 
L.122,  138.  6d.,  and  L.25,  5s.  9d.,  and  that  although  Robert  is  represented  to  be 
insolvent,  it  was  the  duty  of  the  defender  to  have  done  his  uttermost  to  have  recovered 
from  the  oo-obligants,  who  were  otherwise ;  and  that  no  evidence  has  been  produced  of 
steps  for  that  purpose  having  been  taken :  Finds  that  the  factor  must  be  charged  with 
the  principal  sum  of  the  said  debt,  which  has  not  been  recovered,  and  with  interest  on 
the  whole  of  the  said  debt  from  one  year  after  the  same  became  due,  and  also  with 
interest  upon  the  annual-rent  thereof  from  one  year  after  the  term  of  payment  of  such 
annual-rent :  Finds  that  it  was  incumbent  on  the  defender  to  have  satis-  [60]  -fied  him- 
self that  the  debts  due  by  Riddell  and  Gillon  were  duly  lent  out  and  received  in  terms 
of  his  directions  to  those  agents,  and  that  he  must  be  liable  in  interest  upon  the  annual- 
rent  of  such  sums  from  one  year  after  the  terms  when  the  same  would  have  been  pay- 
able, had  his  directions  been  duly  observed :  Finds  that  Dickson,  Gray,  and  Robson 
having  become  insolvent,  it  was  incumbent  on  the  defender  to  have  taken  immediate 
steps  for  recovering  the  debt  due  by  the  cautioner  Potts ;  and  no  evidence  being  pro- 
duced sufficient  to  establish  that  such  steps  were  taken,  finds  that  the  defender  is  liable 
in  legal  interest  on  the  said  debt  from  and  after  twelve  calendar  months  from  the 
period  when  the  same  became  due  by  the  principal  debtors :  Finds  that  the  defender 
ought  to  be  charged  with  interest  on  the  funds  of  the  minors,  after  the  expiry  of  his 
factory,  in  the  same  manner  as  before,  excepting  always  on  such  sums  as  were  duly 
attached  in  his  hands  by  legal  diligence,  and  for  which,  interest  at  the  same  rate  as  was 
payable  by  the  public  banks  is  alone  due  :  Finds  that  in  all  cases  the  claim  of  factors 
appointed  by  the  Court  of  Session,  for  remuneration  for  the  trouble  incurred  by  them 
in  the  matters  committed  to  their  charge,  is  founded  altogether  upon  equity,  and  that 
its  amount  must  depend  upon  due  consideration  of  the  extent  of  the  fund,  the  degree  of 
trouble  incurred,  and  the  conduct  of  the  factor  himself,  and  that  either  to  the  effect  of 
disallowing  commission  altogether,  or  of  modifying  the  same:  Finds,  that  it  being 
admitted,  on  the  one  hand,  that  the  defender  failed  to  lodge  his  factory  accounts,  in 
terms  of  the  A.  S.,  during  those  years  when  the  factory  existed, — while,  on  the  other, 
no  injury  has  been  alleged  to  have  been  incurred  by  the  estate  of  the  minors  by  the 
said  failure, — the  claim  to  commission  ought  to  be  sustained,  but  subject  to  great 
modification :  Therefore,  having  considered  the  peculiar  circumstances  in  which  the 
defender  was  placed,  finds  that  the  commission  allowed  to  the  factor,  at  the  rate  of  five 
per  cent.,  ought  to  be  restricted  to  two  and  a  half  per  cent.,  and  that  that  allowed  to 
him  at  the  rate  of  one  per  cent  ought  to  be  continued  at  the  same  rate,  from  which 
will  iaU.  to  be  deducted  the  sums  in  name  of  commission  charged  in  Reid's  accounts ; 
and  finds  him  entitled  to  credit  for  such  restricted  rate  of  commission  accordingly ; "  and 
remitted  to  the  accountant  to  report 

Both  parties  having  reclaimed,  the  Court  found,  '*  That  the  sums  of  money,  principal 
and  interest^  which  were  in  the  factor's  hands  at  the  expiry  of  the  factory,  shall  be  at 
that  period  accumulated  into  a  principal  sum  bearing  le^  interest  from  that  date,  and 
that  the  arrestments  used  in  the  factor's  hands  do  not  interrupt  the  currency  of  the 
said  interest^  or  the  liability  of  the  factor  to  pay  the  same ;  and,  secondly.  That,  in  the 
circumstances  of  the  case,  the  factor  is  not  entitled  to  receive  any  commission  for 
management  of  the  said  estate ;  but^  quoad  tdira^  adhered." 

[61]  Lord  Baloray. — My  only  doubt  relates  to  the  mode  of  accumulating  the 
interest  after  the  expiration  of  the  office.     It  is  true  that,  during  its  existence,  the 
factor  was  bound  to  accumulate  annually,  and  that  he  must  be  chargeable  with  accumxila- 
tioDS  accordingly ;  but,  after  the  office  was  at  an  end,  he  became  an  ordinary  debtot, 
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and  thenceforth  I  think  that  he  was  liable  in  simple  interest  only.  In  regard  to  the 
claim  for  commission,  it  appears  to  me  that  this  case  affords  a  very  proper  opportunity 
for  showing  that  we  will  strictly  enforce  the  duty  of  factors.  Where  they  perform  that 
duty  properly,  and  lodge  regular  accounts,  so  as  to  afford  a  check  against  them,  we 
allow  an  ample  commission.  It  is  no  answer  to  say,  after  the  lapse  of  a  long  period, 
that  no  loss  or  injury  can  be  shown  to  have  been  thereby  sustained.  The  very  circum- 
stance of  the  accounts  not  being  lodged  disables  the  party  from  condescending  on  his 
loss,  and  therefore  we  should  rigidly  enforce  this  rule.  Taking  the  whole  circumstances 
into  consideration,  I  am  satisfied  that  no  commission  ought  to  be  allowed. 

Lord  Craigib. — I  am  of  the  same  opinion ;  and  although  it  may  be  hard  to  inflict 
such  a  penalty,  I  think  it  absolutely  necessary,  in  the  circumstances  of  this  case,  to 
refuse  commission ;  and  it  appears  to  me  that  it  would  be  proper  that  our  interlocutor 
should  be  inserted  in  the  Acts  of  Sederunt.^ 

Lord  Oilliih. — In  depriving  this  factor  of  commission,  we  are  doing  nothing  extra- 
ordinary, but  merely  enforcing  a  proper  and  correct  rule. 

Lord  Prbsidbnt. — I  am  of  the  same  opinion.  A  factor  under  the  A.  S.  is  bound 
to  accumulate  the  interest  and  principal  at  stated  periods.  This  accumulated  fund  is 
thenceforth  a  capital  which  must  bear  legal  interest,  just  as  if  he  had  granted  a  bond 
for  it.  As  to  the  arrestments,  I  rather  think  that  the  answer  which  has  been  made  by 
the  pursuers  is  good ;  but  at  all  events,  as  it  appears  that  these  arrestments  were  not 
executed  till  after  this  action  had  been  brought,  the  defender  ought  to  have  been  then 
ready  to  have  paid  the  sum ;  and  as  he  delayed  to  do  so,  he  must  be  liable  in  interest. 
I  am  also  perfectly  clear  that  no  commission  should  be  allowed. 


No.  48.  V.  Shaw  63  (O.E.  68).    1  Deo.  1826.    Ist  Div.— Lord  Eldin. 

Mifls  JusncB,  Pursuer. — D.  of  F.  Moncreiff—BTOvm, 

W.  B.  Callbndkr,  Defender. — Sol-Gen,  Hope — Baird, 

Warrandice — Passive  Title, — A  party  having  purchased  lands  with  the  price  of  teinds 
sold  by  him  under  a  warrandice  against  augmentations,  and  taken  the  lands  to  himself 
in  liferent,  and  to  his  son  and  a  series  of  heirs  in  fee ;  and  augmentations  having  been 
granted;  and  an  adjudication  founded  on  the  warrandice  having  been  brought — 
Held  that  an  heir,  who  had  made  up  titles  to  the  fiar,  and  not  to  the  liferenter,  could 
not  oppose  it. 

Sir  James  Justice,  proprietor  of  the  estate  of  Crichton  in  the  county  of  Edinburgh 
conveyed  it,  in  1735,  to  Geoige  Livingstone,  by  a  disposition  ex  facie  absolute ;  but 
which  was  qualified  by  a  back  bond,  by  which  Livingstone  declared  that  he  held  the 
estate  in  trust  to  enable  him  to  sell  the  lands  to  pay  the  debts  of  Sir  James,  and  to 
invest  the  residue  in*  such  manner  as  he  should  appoint.  Sir  James  having  soon  there- 
after died,  the  above  transaction  was  confirmed  by  his  son  James,  who  at  the  same  time 
conveyed  a  small  property  of  his  own,  called  Bosehill,  to  Livingstone,  in  trust;  but 
stipulating  that  the  residue  of  the  price  of  both  estates  should  be  invested  in  the 
purchase  of  lands  for  behoof  of  himself  in  liferent,  and  his  son  Alexander  and  a  series 
of  heirs  in  fee.  In  1738  Livingstone  sold  the  estates,  together  with  the  teinds,  to  Mark 
Pnngle,  Esq.,  in  whose  favour  a  disposition  was  granted,  with  consent  of  James  Justice. 
This  deed  contained  the  following  clause  of  warrandice:  "And  further,  because  the 
said  Mark  Pringle  has  paid  as  great  a  price  [64]  for  the  teinds  of  the  said  lands,  and 
others  above  disponed,  as  for  the  stock,  therefore  I  the  said  Mr.  James  Justice  bind  and 
oblige  me  and  my  foresaids  to  warrant,  acquit,  and  defend  the  said  Mark  Pringle  from 
all  ministers'  stipends,  future  augmentations,  and  other  burdens  of  whatsoever  nature 
imposed,  or  that  shall  be  imposed  upon  the  said  teinds,  parsonage  or  vicarage,"  except 
the  stipend  then  payable  to  the  minister,  which  was  10  bolls  of  bear,  15  bolls  of  meal, 
and  L.466,  13s.  4d.  Scotch  money.  Mr.  Pringle  then  granted  a  bond  for  the  price,  into 
which  there  was  introduced  this  clause:  "And  for  the  said  Mark  Pringle  and  his 
foresaids  their  further  security,  and  in  corrobation  of  the  foresaid  clause  of  warrandice 

^  This  does  not  appear  to  have  been  done. 


▼.naw.  JUSTICB  V.   GALL8NDER.  21 

contained  in  the  said  disposition,  so  far  as  it  concerns  future  augmentations  of  minister's 
stipend,  or  other  burden  that  may  be  imposed  on  the  said  teinds,  it  shall  be  lawful  to 
ibe  said  Mark  Pringle  to  retain  so  much  of  the  sums  contained  in  the  said  bond  as  may 
be  sufficient  to  answer  any  augmentation  of  the  said  teinds,  until  the  said  George 
Livingstone  and  James  Justice  shall,  at  the  sight  of  Mr.  Robert  Craigie  of  Glendoich, 
and  Mr.  Henry  Home,  advocates,  or  failing  either  of  them,  at  the  sight  of  the  survivor, 
secure  so  much  of  the  said  sums  in  such  manner  as  the  said  Mark  Cringle  and  his  fore- 
saids may .  have  sufficient  real  warrandice  against  such  eviction,  by  augmentation  of 
stipend,  or  other  burden  imposed  upon  the  said  teinds ;  and  which  eviction  is  hereby 
agreed  to  be  rated  at  24  years  purchase  thereof,  being  the  price  paid  for  the  said  whole 
lands  and  teinds."     Thereafter  Mr.  Pringle  paid  the  price ;  and  there  being  a  reversion, 
Livingstone  purchased  the  lands  of  Ugston  and  Over  Howden  in  Berwickshire.     The 
titles  by  which  these  lands  were  conveyed,  bore  that  the  price  had  been  paid  "  out  of 
the  reversion  of  the  price  of  the  lands  and  barony  of  Grichton ;"  and  they  were  taken 
"  to  and  in  favour  of  the  said  James  Justice  and  Mrs.  Margaret  Murray  his  wife,  and 
the  longest  liver  of  them  two,  in  liferent,  and  to  Alexander  Justice,  their  son,  in  fee,  and 
the  heirs,  male  or  female,  to  be  procreated  of  his  body ;  whom  failing,  a  series  of  heir- 
substitutes."    In  the  disposition  of  Ugston  it  was  provided,  that  ''  the  said  lands  and 
estates  above  disponed  are  and  shall  be  burdened,  in  real  warrandice,  with  the  payment 
of  any  augmentation  of  stipend  that  shall  at  any  time  hereafter  be  imposed  upon  the 
lands  and  estate  of  Grichton  in  terms  of  the  clause  of  absolute  warrandice  contained  in 
a  disposition  by  the  said  Mr.  James  Justice  to  Mark  Pringle,  Esq.  of  Grichton,  dated 
the  14th  day  of  July  1738 ;  and  with  power  to  the  said  Mr.  James  Justice,  for  the  said 
Mark  Pringle,  his  heirs  and  successors,  their  further  security,  to  grant  them  an  heritable 
security  and  infeftment  of  warrandice  upon  the  said  lands  against  the  said  future 
augmentations." 

No  such  clause,  however,  was  introduced  into  the  titles  of  Over  Howden.  James 
Justice  was  accordingly  infeft  both  in  Ugston  and  Over  Howden  in  fee ;  and  he  granted 
an  heritable  bond  of  warrandice  over  the  former,  confirming  the  former  obligation,  and 
binding  and  [65]  obliging  himself,  and  his  "  heirs  and  successors  whatsoever,  not  only 
to  warranty  acquit,  and  defend  the  said  Mark  Pringle  and  his  foresaids,  from  all 
ministers'  stipends,  future  augmentations,  and  other  burdens  of  whatsomever  nature 
imposed  or  that  shall  be  imposed  upon  the  said  teinds,  parsonage  or  vicarage,  of  the 
said  lands  and  barony  of  Grichton,  excepting  the  said  ten  bolls  of  bear  and  fifteen  bolls 
of  meal,  and  L.466,  13s.  4d.  Scotch,  being  the  stipend  presently  payable  out  of  the 
foresaid  teinds  to  the  minister  of  the  parish  of  Grichton ;  but  also,  in  case  of  any  evic- 
tion of  the  foresaid  teinds  beyond  the  said  stipend  presently  payable,  to  content  and 
pay  to  the  said  Mark  Pringle  and  his  foresaids  such  sums  as  ^all  be  equal  and  amount 
to  twenty-four  years  purchase  of  every  such  eviction,  and  that  at  the  term  of  Whit- 
sunday and  Martinmas  at  which  such  augmention  shall  commence,  or  other  burden  be 
imx>08ed  respectively." 

On  this  bond  Mr.  Pringle  was  infeft,  and  eventually  the  estate  of  Grichton  was 
acquired  by  Sir  John  Gallender's  trustees. 

James  Justice  possessed  the  lands  of  Ugston  and  Over  Howden  under  the  above 
titles,  in  liferent,  till  his  death  in  1763 ;  and  his  son  Alexander  being  also  dead,  his 
surviving  son  James  (second)  made  up  titles  to  Alexander,  and  was  infeft. 

The  minister  of  the  parish  of  Grichton  having  obtained  several  augmentations,  which 
were  allocated  upon  the  estate,  the  lands  of  Ugston  were  adjudged  by  Sir  John  Gallender's 
trustees  in  relief.  Thereafter  the  pursuer  Miss  Justice  having  succeeded  to  her  father 
James  (second)  as  heir  of  the  estate  of  Over  Howden,  and  the  defender  Mr.  Gallender 
having  acquired  right  to  the  estate  of  Grichton,  and  several  additional  augmentations 
having  been  granted,  he  obtained  in  absence  a  decreet  of  adjudication,  in  virtue  of  the 
clause  of  warrandice  against  the  estate  of  Over  Howden. 

Of  this  decree  Miss  Justice  brought  a  reduction,  in  which  she  contended, — 

1.  That  as  James  Justice,  by  whom  the  obligation  of  warrandice  was  granted,  was 
a  mere  liferenter,  and  as  she  had  not  made  up  titles  to  him,  and  did  not  represent  him, 
she  was  not  bound  by  Ids  obUgation ;  and, 

2.  That  although  the  titles  had  been  taken  by  him  to  himself  in  liferent,  and  to  his 
son  in  fee,  no  passive  title  was  incurred  by  the  son  accepting  of  such  a  right,  and  there 
fore  none  cotild  be  imposed  on  her  by  takii^;  the  estate  as  the  successor  of  that  aou. 
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To  this  it  wa8  answered,  That  the  lands  of  Over  Howden  had  been  bought  with  the 
price  which  had  been  paid  by  Mr.  Pringle  in  consideration  of  the  sale  of  the  estate  of 
Crichton,  and  of  the  obligation  of  warrandice  : — that  it  was  not  in  the  power  of  James 
Justice,  by  taking  the  titles  to  himself  in  liferent,  to  prevent  these  lands  being  attached 
for  [66]  implement  of  his  obligation ;  and  that  Miss  Justice  could  not  take  them  free 
from  such  claim,  and  without  representing  him. 

The  Lord  Ordinary  repelled  the  reasons  of  reduction,  and  the  Court  adhered.^ 

Lord  Graigie. — ^The  interlocutor  is  quite  right  The  obligation  is  effectual,  and  the 
lands  must  be  liable  in  relief  to  the  defender.  I  do  not  go  upon  the  passive  title  of 
perceptio  JuiereditattSy  but  that  it  was  impossible  for  the  pursuer  to  take  these  lands,  and 
not  be  subject  to  the  burden  of  the  obligation. 

Lord  Balqrat. — I  am  of  the  same  opinion.  The  lands  were  purchased  with  the 
very  money  which  was  paid  in  consideration  of  the  obligation  by  James  Justice.  He, 
no  doubt,  took  the  titles  in  favour  of  his  son  in  fee ;  but  he  could  not  thereby  remove 
them  from  liability  for  implement  of  this  obligation. 

Lord  Gillies. — This  is  not  a  question  of  passive  title ;  and  to  simplify  the  case, 
suppose  that  it  had  arisen  during  the  life  of  Alexander  Justice,  the  fiar  :  Gould  he  have 
disputed  that  the  lands  were  liable  to  be  attached  for  this  debt  1  Assuredly  not ;  and 
if  not,  neither  can  the  pursuer. 

Lord  President. — ^I  am  of  the  same  opinion  ;  and  although  at  first  sight  this  may 
appear  a  hard  case,  yet  in  truth  it  is  not  so.  If  the  full  price  for  the  teinds  had  not  been 
paid,  there  would  have  been  no  money  with  which  to  purchase  these  lands ;  and  as  the 
defender  has  been  called  on  to  pay  these  augmentations,  it  is  perfectly  just  that  he 
should  be  allowed  to  attach  the  lands  which  were  purchased  with  the  money  paid  for 
these  teinds. 

Pursuei's  Authorities.—'^  Stair,  7,  7  ;  3  Ersk.  8,  92 ;  3  Bank.  7,  3. 

Defender's  Aut7ionties.—3  Stair,  7,  7  ;  3  Bank.  7,  3;  Elliot,  Nov.  16,  1698,  (9782). 


No.  52.  Y.  Shaw  69  (0.£.  74).    2  Dec.  1826.    1st  Div.— Lord  Eldin. 

Sir  A.  0.  Maitland  Gibson,  Bart.,  and  Others,  Advocators. — Skene — 

Oiison-Craig, 

J.  Wills,  Eespondent. — WhigJiam. 

Arrestmeni. — Held  that  the  arrester  is  in  no  better  situation  than  the  common  debtor, 
and  that  he  cannot  recover  where  the  common  debtor  could  not  do  so. 

On  the  19th  of  March  1823,  William  and  Andrew  M'Ewan  granted  a  bill  to  Wills 
for  L.20,  payable  two  months  after  date,  which  they  failed  to  pay.  On  the  1st  of 
October  1823,  Sir  Maitland  Gibson  and  others,  as  trustees  on  the  Corstorphine  district 
of  roads  in  the  county  of  Edinburgh,  entered  into  a  contract  with  them  for  making  a 
piece  of  road,  by  which  the  trustees  bound  themselves  "  to  content  and  pay  to  the  said 
William  and  Andrew  M'Ewan,  their  respective  heirs,  executors,  or  assignees,  the  sum 
of  L.1000  sterling,  and  that  quarterly,  in  the  proportions  following;  viz.  the  sum  of 
L.250  on  the  first  Wednesday  of  the  month  of  January  next) — the  like  sum  of  L.250 
on  the  1st  of  Apnl  thereafter, — the  like  sum  of  L.250  on  the  first  Wednesday  of  July 
thereafter, — and  the  balance  of  the  said  contract-money  on  the  first  Wednesday  after 
the  said  work  is  completely  finished,  in  terms  of  this  contract,  and  taken  off  the  hands 
of  the  contractors  as  such  by  the  said  trustees."  On  the  other  hand,  the  M'Ewans  came 
under  an  obligation  "  that  the  whole  work  was  to  be  done  agreeably  to  the  plan  and 
section  aforesaid,  and  what  is  herein  specified,  in  a  complete,  substantial,  and  workman- 
like manner,  and  to  the  satisfaction  of  the  said  Sir  Alexander  Charles  Maitland  Gibson, 
Baronet,  or  whom  he  and  the  other  trustees  may  appoint  to  inspect  the  work ;  and  the 
whole  to  be  completely  finished  by  the  1st  day  of  October  in  the  year  1824,  under  the 
penalty  of  L.100  sterling." 


1  Affirmed  [without  comment]  April  6,  1830,  (4  W.  S.  p.  94). 
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Immediately  thereafter  M'Ewans  began  to  execute  the  work;  and  on  the  19th  of 
December  they  had  performed  work  to  a  greater  value  than  the  amount  of  the  debt  due 
to  Wills,  who,  of  that  date,  executed  an  arrestment  in  the  hands  of  the  trustees.  The 
M'£wanB,  however^  were  unable  to  proceed  with  the  work,  and  in  consequence  the 
trustees  were  obliged  to  employ  people  to  do  so ;  and  the  money  agreed  to  be  paid  to 
MfEwans  was  laid  out  at  the  sight  of  the  trustees  in  executing  the  work.  Wills  then 
brought  an  action  of  forthcoming  against  them  before  the  Sheriff  of  Edinburgh,  and 
contended,  that  as,  at  the  date  of  the  arrestment,  the  trustees  were  indebted  to  the 
M'Ewans  in  a  sum  exceeding  L.20,  he  was  entitled  to  recover  it  from  them.  To  this  it 
was  answered.  That  although  work  to  that  extent  had  been  performed,  yet  no  such  sum 
was  due;  and  that  so  far  from  the  trustees  being  debtors  of  M'Ewans,  they  were 
creditors  of  them  in  consequence  of  their  failure  to  perform  the  contract. 

The  Sheriff  haying  decerned  against  the  trustees,  they  brought  an  advocation,  in 
which  the  Lord  Ordinary  assoilzied  them,  and  the  Court  adhered. 

1^0]  The  Court  held  that  the  arrester  could  be  in  no  better  situation  than  the 
common  debtors ;  and  as  they  could  not  have  insisted  for  payment  from  the  arrestees, 
it  was  impossible  that  the  arrester  could  do  so. 

Advocators'  Authority.—^  Ersk.  6,  16. 

Begpondefd'a  AuthoriHes.— Gone,  Jan.  31,  1705,  (757);  Pender,  May  27,  1824 
(HI.  No,  47). 

Ko.  57  Y.  Shaw  72  (O.E.  78).    5  Dec  1826.    2nd  Div.— Lord  PitmiUy. 

Y.  Tbotteb,  Pursuer. — Sol.-Gen.  Hope — Anderson. 

W.  Trottkb  and  Others,  Defenders. — D.  of  F.  Moncreiff— Skene. 

Foreign — Tesiament. — A  native  of  Scotland,  who  was  domiciled  in  India,  but  part 
of  whose  property  was  vested  in  heritable  bonds  in  Scotland,  having  executed  a  will 
in  India,  which  was  not  effectual  to  carry  the  heritable  bonds ;  and  a  question  having 
arisen,  whether  his  heir  at  law,  who  claimed  the  heritable  bonds  as  heir,  was  also 
entitled  to  claim  a  share  of  moveables  under  the  will — Held  that  the  construction  of 
the  will  as  to  whether  it  expressed  an  intention  to  carry  the  Scotch  heritage,  and  the 
legal  consequence  of  that  construction,  must  be  determined  by  the  law  of  England. 

The  late  Colonel  Charles  Trotter,  a  native  of  Scotland,  and  one  of  a  family  of  six 
children,  having  gone  to  India  in  the  service  of  the  Company,  and  realized  some  fortune 
there,  wrote,  in  1809,  to  his  brother  William  (who  resided  in  Edinburgh,)  in  the 
followii^  terms : — "  I  will  probably  send  from  time  to  time  money  home,  and  I  have 
at  this  present  moment  written  to  Bombay  for  bills  of  exchange  for  3000  rs.,  which  I 
will  make  payable  to  you.  This  sum,  or  any  other  I  may  send  from  time  to  time,  you 
can  lodge  in  the  Bank  of  Scotland,  or  in  other  safe  security,  until  my  arrival,  if  it  please 
God  I  ever  should  return  home ;  otherwise  it  will  do  to  divide  amongst  you  all,  agree- 
ably to  our  dear  father's  wise  and  just  system  of  disposing  of  his  fortune."  Colonel 
Trotter  accordingly  at  different  times  remitted  further  sums,  which  he  directed  to  be 
lodged  in  the  Bsmk,  "and  in  no  other  place,"  frequently  repeating  his  resolution,  that 
if  he  did  not  return  home,  it  should  be  divided  amongst  all  the  family.  Instead  of 
lodging  the  money  in  the  bank,  Mr.  William  Trotter  deemed  it  more  advisable  to  lay  it 
out  on  heritable  security;  and  he  accordingly  invested  what  had  been  remitted  on 
three  bonds,  two  of  which  were  heritable,  and  the  other  personal,  but  secluding 
executors.  At  this  period  Colonel  Trotter's  heir  of  conquest  was  his  immediate  elder 
brother.  General  Thomas  Trotter.  His  heir  of  line  (who  would  as  such  have  succeeded 
to  the  bond,  secluding  executors)  was  his  immediate  younger  brother,  the  pursuer. 
Young  Trotter,  from  whom  a  declaration  was  taken,  at  the  [73]  recommendation  of  the 
&mily  agents,  and  addressed  to  them,  setting  forth  that  he  had  been  informed  that  the 
money  appointed  by  Colonel  Trotter  to  be  lodged  in  the  Bank  had  been  lent  out  on 
bonds,  whereby  it  would  "probably  fall  to  be  distributed  differenUy  from  his  inten 
tions,"  and  proceeding, — "  Now,  as  I  know  my  brother's  intention  was,  that  his  estate 
should,  in  the  event  of  his  death,  be  distributed  on  the  same  principle  with  that  of  our 
father's^  or  equally  amongst  his  brothers  and  sisters,  I  hereby,  for  my  interest,  engage 


' 
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to  co-operate  in  effecting  such  a  distribution,  should  my  brother  Charles  die  without 
making  any  other  valid  arrangement  and  settlement  of  his  affairs."  This  declaration 
remained  in  the  hands  of  the  family  agents ;  but  General  Trotter,  the  heir  of  conquest, 
did  not  grant  any  similar  declaration  on  his  part;  and  Colonel  Trotter  was  himself 
subsequently  informed  of  the  manner  in  which  his  money  had  been  invested,  although 
it  did  not  appear  that  he  was  made  acquainted  with  the  change  which  it  would  effect 
in  the  legal  order  of  his  succession. 

Colonel  Trotter  not  only  did  not  express  any  dissatisfaction  at  this  deviation  from 
his  directions,  but  in  1815,  when  it  became  necessary  to  discharge  one  of  the  bonds,  he 
executed  a  power  of  attorney,  which  had  been  prepared  in  this  country,  and  which 
expressly  mentioned  the  several  bonds  whereby  he  empowered  Mr.  William  Trotter  to 
uplift  the  sums  in  these  bonds,  '*and  to  re-invest  and  re-employ  the  sums  so  received, 
or  any  other  funds,  that  I  may  hereafter  commit  to  his  charge,  on  such  similar  good 
heritable  security,  or  personal  security,  as  he  may  approve  of." 

Under  authority  of  this  power  of  attorney,  the  money  lent  on  the  bond  secluding 
executors,  and  one  of  the  heritable  bonds,  were  uplifted,  and  a  sum  of  nearly  similar 
amount  was  lent  on  heritable  bonds  to  the  pursuer  Young  Trotter,  and  in  this  state  the 
funds  remained  at  Colonel  Trotter's  death  in  June  1819.  A  few  days  prior  to  this 
event,  which  happened  at  a  remote  station  in  India,  Colonel  Trotter  executed  a  will, 
executed  in  presence  of  the  adjutant  and  sergeant  of  his  regiment,  whereby,  after 
narrating  that  he  considered  it  his  duty  to  make  a  settlement  of  all  the  estate  and  effects 
which  might  belong  to  him  at  his  death,  he  appointed  his  brothers  William  and  Young 
to  be  his  executors  in  Great  Britain,  and  certain  persons  to  be  his  executors  in  India, 
under  directions,  that  after  payment  of  certain  legacies,  they  should  remit  the  residue 
to  his  executors  "in  Europe,"  who  were  instructed  by  the  deed  "to  divide  the 
remainder  of  my  estate,  as  they  receive  it  from  India,  and  the  whole  of  my  property  in 
Europe,  into  six  equal  shares,"  to  be  paid  to  each  of  his  brothers  and  sisters,  and  the 
husband  of  one  of  the  latter. 

In  the  March  preceding,  General  Thomas  Trotter  had  died ;  so  that  Young  Trotter, 
as  the  immediate  younger  brother  of  the  deceased,  had  thus  become  his  sole  heir  in 
heritage ;  and  having  served  heir  accordingly,  [74]  he,  as  such,  claimed  the  heritable 
bonds,  and  likewise  an  equal  share  of  the  residue  of  Colonel  Trotter's  moveable  estate 
under  the  will.  This  was  opposed  on  the  part  of  the  legatees,  on  the  ground,  that  it 
being  the  intention  of  the  testator,  as  expressed  in  his  will,  (though  not  in  technical 
terms  sufficient  to  carry  that  intention  into  effect,)  that  his  whole  property,  heritable 
and  moveable,  should  be  divided  equally  among  the  legatees,  the  heir  could  not  both 
take  under  the  will  his  share  of  personal  estate,  and  the  heritable  bonds  as  heir  at  law, 
— thus  approbating  and  reprobating  the  latter  will. 

To  have  his  rights  determined.  Young  Trotter  raised  an  action  against  William 
Trotter,  concluding  for  exhibition  of  the  titles,  &c.  connected  with  the  reisd  debts  of  the 
deceased,  and  that,  when  produced,  they  should  be  ordained  "  to  be  delivered  up  to  the 
pursuer  as  his  own  proper  writs  and  evidents,  and  that  without  the  forfeiture  of  any 
part  of  the  legacy  left  to  him  by  the  aforesaid  latter  will  and  testament  of  the  said 
Charles  Trotter,  and  without  being  obliged  to  collate  the  heritage,  or  any  part  of  it, 
with  the  personal  estate."  A  multiplepoinding  was  also  raised  in  name  of  the  executors 
in  this  country,  in  which  Young  Trotter  claimed  his  equal  share  of  the  personal  estate 
under  the  will,  and  also  the  heritable  bonds  above  mentioned;  while  the  other  legatees 
claimed  their  equal  shares  of  the  whole  property  of  the  deceased,  including  these  lx>nds ; 
(or  if  the  heir  refused  to  collate)  of  the  whole  personal  estate,  excluding  him  from  any 
share. 

It  was  admitted  on  both  sides  that  the  settlement  was  not  effectual  to  carry  the 
heritable  bonds,  ana  mat  the  point  whether  the  heir  could  take  a  share  of  moveables 

f  under  the  will  without  complying  with  the  intention  of  the  testator  as  to  heritage, 
d*^r?nd^  ^"  ^'hft  ^-'^glish  law  of  election,which,  however,  was  the  same  with  our  rule 
of  approbate  and  reprobate;  but  the  qildbtion  came  to  be.  Whether  the  testator  had 
expressed  an  intention  to  convey  the  heritage ;  and  whether  as  to  this,  the  will  should 
be  construed  according  to  the  law  of  England,  or  that  of  Scotland  1 

The  processes  above  mentioned  having  been  conjoined,  the  Lord  Ordinary  assoilzied 
from  the  declaratory  conclusions  of  the  action  of  exhibition  and  delivery,  and  in  the 
multiplepoinding  preferred  tbfi  ^^^tees  to  the  fund  in  m$di   '"  " *  ^i    •     ^  - 
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Against  this  interlocntor  YouDg  Trotter  reclaimed ;  and  the  Court,  before  answer, 
appointed  a  Case  to  be  laid  before  English  counsel  (a  Chancery  and  a  Common  lawyer) 
for  iheir  ojunion  on  the  following  queries : — 

1.  Whether  the  will  would  be  held  sufficient  to  pass  real  property  by  the  law  of 
Englandl 

2.  If  it  would  not  be  held  sufficient  for  that  purpose,  what  are  the  particular 
grounds  on  which  it  would  be  considered  in  England  insufficient  for  that  purpose  f 

[76]  3.  If  the  will  be  not  sufficient  to  pass  real  property,  does  it  so  express  the 
testatoi^s  intention  that  it  would  put  the  heir  to  his  election  in  any  competent  Court 
in  England,  whether  of  law  or  equity,  if  he  had  claimed  the  English  real  property,  as 
well  as  his  share  of  the  personal  estate  under  the  will  1 

4.  If  the  words  of  the  will  are  so  defective  in  form  and  in  meaning,  according  to 
the  construction  of  such  words  by  the  law  of  Scotland,  that  they  do  not  express  it  to  be 
the  meaning  of  the  testator  to  pass  heritable  rights  in  Scotland,  would  the  heir  be  put 
to  his  election  in  any  competent  Court,  whether  of  law  or  equity,  in  England,  were  the 
question  to  arise  there  t 

5.  Taking  into  consideration  the  relative  circumstances  under  which  the  heritable 
bonds  were  severally  granted,  with  reference  both  to  the  time  of  Colonel  Trotter's  death, 
and  to  the  authority  under  which  they  were  heritably  invested  by  his  attorney,  does  the 
same  general  principle  apply  equally  to  all  of  them. 

6.  What  would  be  the  determination  of  any  Court  of  Law  or  Equity  in  England  in 
regard  to  heritable  or  real  property  vested  by  the  attorney  under  circumstances  which 
left  Colonel  Trotter  in  ignorance  that  the  money  was  so  vested  at  the  time  he  made  his 
win,  and  when  he  died  ?  Would  the  heir,  with  regard  to  such  real  subjects,  be  put  to 
his  election. 

7.  On  the  other  hand,  what  effect  would  be  given  to  the  circumstance,  that  an 
heritable  or  real  security  which  Colonel  Trotter  had  previously  approved  of,  and  which 
exceeded  in  amount  the  new  investments  alluded  to  in  the  preceding  query,  had  been 
uplifted  by  his  attorney  under  circumstances  which  left  Colonel  Trotter  in  ignorance 
that  the  money  had  been  so  uplifted  at  the  time  he  made  his  will,  and  when  he  died  f 
Would  that  circumstance  affect  the  heir's  obligation  to  elect  as  to  the  posterior  real 
investments  alluded  to  in  the  preceding  query  ? 

8.  Whether,  on  the  supposition  of  the  question  having  arisen  for  trial  in  England, 
the  heir  would  have  been  put  to  his  election,  if  he  had  claimed  money  secured  by 
heritable  bonds  in  Scotland,  as  well  as  his  share  of  the  personal  estate  under 
thewillf 

To  these  queries  the  following  answers  were  returned  : — 

1.  We  are  of  opinion  that  the  will  would  not  be  held  sufficient  by  the  law  of 
England  to  pass  real,  that  is,  freehold  property. 

2.  Because  it  is  not  attested  by  three  witnesses  in  the  manner  required  by  the 
Statute  of  Frauds. 

3.  We  are  also  of  opinion  that  the  will  does  not  so  express  the  taafa^tor's  intention 

jrty,  as  that  it  would  put  the  heir  to  his  election  in  a  UoTurtl)f 

le  heir  had  claimed  the  English  freehold  property,  as  well  as  his 
share  of  the  personal  estate  under  the  wilL 

4.  Upon  the  supposition  which  is  put  in  the  fourth  question,  we  [76]  think  that 
the  heir  would  not  be  put  to  his  election  in  any  competent  Court  in  England,  either  of 
Law  or  Equity,  were  the  question  to  arise  there. 

5.  We  are  of  opinion  that  the  same  general  principle  applies  equally  to  all  the 
bonds. 

6.  We  are  of  opinion,  that  though  Colonel  Trotter  might  be  in  ignorance  that  his 
money  was  vested  in  heritable  property  at  the  times  when  he  made  his  will,  and  when 
he  died ;  yet,  as  the  power  of  attorney  authorized  an  investment  in  heritable  security, 
the  heir  would  not^  with  regard  to  such  real  subjects,  be  put  to  his  election ;  but  that, 
notwithstanding  Colonel  Trotter's  ignorance  of  the  actual  mode  of  investments,  the 
heritable  or  fr^hold  property  would,  in  any  Court  of  Law  or  Equity,  be  deemed  such 
as  it  actually  was  at  the  death  of  the  colonel. 

7.  We  are  of  opinion  that  if  an  heritable  or  real  security,  which  Colonel  Trotter 
had  previously  approved  of,  and  which  exceeded  in  amount  the  new  investmeut  alluded 
to^  had  been  uplifted  by  his  attorney  under  circumstances  which  left  Colonel  Trotter  in 
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ignorance  that  the  money  had  been  so  uplifted  at  the  times  when  he  made  his  will  and 
when  he  died,  that  circumstance  would  not  afifect  the  heir's  obligation  to  elect  as  to  any 
posterior  real  investments  alluded  to  in  the  sixth  query.  But  having  regard  to  the 
terms  of  the  power  of  attorney,  whether  the  colonel's  property  was  money  in  the  hands 
of  his  attorney,  or  heritable  security,  it  must,  as  between  his  heir  and  executor,  be  taken 
to  be  such  as  it  in  fact  was  at  the  time  of  the  colonel's  death. 

8.  Considering  heritable  bonds  in  Scotland  as  real  estate,  to  which  the  heir  at  law 
is  entitled,  unless  they  are  conveyed  away  by  his  ancestor  with  due  solemnities,  we 
think  the  heir  at  law  would  be  entitled  in  this  case  to  claim  them  without  being  put  to 
his  election,  if  the  question  had  arisen  in  a  Court  of  Justice  in  England. 

On  receiving  this  opinion,  the  Court  ^Itered  the  T^i^  OrHiniiiy^p  interlocutor,  and 
found  that  the  pursuer  "  is  entitled  to  the  legacy  left  to  him  by  tne  will  out  of  the 
personal  estate,  without  being  obliged  to  collate  any  part  of  the  sums  secured  by  heritable 
bonds,  to  which  he  is  entitled  to  succeed  as  heir ;  and  therefore  in  the  multiplepoinding 
preferred  him  in  terms  of  his  claim,  and  in  the  action  of  exhibition  and  delivety 
decerned  in  terms  of  the  libel. 

The  legatees  having  reclaimed,  the  Court  ordered  Cases,  in  which  it  was  contended 
by  them.  That  there  being  no  dispute  that  by  the  law  of  England,  as  by  that  of 
Scotland,  an  heir  could  not  take  benefit  by  a  will  while  he  contravened  the  intention 
of  the  testator  expressed  in  it,  though  not  technically  carried  into  effect,  the  only  point 
to  be  determined  was  one  of  fact,  viz.  Whether  the  testator  did  intend  to  include  in 
the  settlement  of  his  affairs  his  Scotch  heritable  bonds  t^That  this  depended  not  on 
any  technical  construction  of  the  terms  used,  which  could  only  be  properly  resorted  to 
in  considering  whether  the  terms  were  legally  suffi-  [77]  -cient  to  carry  the  intention 
into  effect,  but  on  the  common  sense  and  colloquial  meaning  of  the  language  employed, 
which,  in  the  present  case,  showed  a  clear  intention  on  the  part  of  the  testator  of 
including  under  his  settlement  all  his  real  property,  wherever  situated ;  so  that  there 
was  no  necessity  for  having  recourse  to  the  opinion  of  English  lawyers,  which  could  be 
no  guide  on  such  a  question,  the  more  especially  as  the  law  of  England  had  particular 
technical  rules  of  construing  intention  according  as  the  property  supposed  to  be  had  in 
view  was  freehold  or  copyhold,  and  as  there  was  no  species  of  property  known  in 
England  corresponding  to  our  heritable  bonds.  It  was  further  argued,  that  if  technical 
construction  was  to  be  resorted  to  at  all,  it  ought  to  be  that  of  the  law  of  the  country 
where  the  real  property  was  situated,  regarding  which  the  question  arose ;  and  several 
authorities  to  this  effect  were  appealed  to,  particularly  an  unreported  case  of  Martin  v, 
Martin,  Stone,  and  Foote,^  very  similar  to  ^e  present^  in  which  this  Court,  and  after- 
wards the  House  of  Peers,  affirmed  a  judgment  of  the  Lord  Ordinary,  whereby,  in 
regard  to  certain  adjudications  claimed  by  an  heir  who  had  taken  benefit  by  an  English 
will  conveying  all  the  testator's  "real  and  personal  estate  whatever,"  his  Lordship 
found,  *'  that  the  words  of  the  will  are  sufficiently  broad  to  carry  the  adjudications  in 
question;  and  although  that  will  does  not  contain  words  sufficient  to  convey  feudal 
property  by  the  law  of  Scotland,  and  that  it  is  not  authenticated  in  terms  of  the  statute 

^  It  appears  from  the  statement  of  the  parties  that  the  facts  of  that  case  were  these : 
— ^Thomas  Martin  held  three  bonds  of  the  York  Buildings  Company,  and  left  a  will 
under  which  he  appointed  Joseph  Martin  and  one  Porker  his  executors,  and  Joseph 
his  residuary  legatee.  These  executors  obtained  an  adjudication  on  these  bonds  of  the 
estates  of  the  company  in  Scotland.  Joseph  executed  a  will  in  England,  by  which  he 
conveyed  to  Martin,  Stone,  and  Foote,  as  his  trustees,  all  his  property  in  England,  with 
this  addition : — "  All  the  rest  and  residue  of  my  real  and  personal  estate  whatever,  or 
kind  soever,  not  herein  before  specially  given  and  disponed  of,  I  give  and  bequeath  to 
the  said  persons  in  trust."  He  settled  an  annuity  on  his  eldest  son,  who  for  fourteen 
years  took  the  benefit  of  it ;  and  then  raised  an  action  of  reduction  and  declarator,  in 
which  Lord  Braxfield  pronounced  the  above  judgment  It  is  also  stated,  that  from  the 
notes  of  Lord  Methven  it  appeared  "  that  the  only  difficulty  which  occurred  on  the 
Bench  respected  the  nature  of  Joseph  Martin's  right  to  the  adjudication,  whether  it 
was  heritable  or  moveable.  Sir  Hay  Campbell  doubted  whether  it  was  not  moveable, 
on  the  ground  that  the  adjudication  had  been  led,  not  by  Joseph  Martin  himself^  but 
by  h™  and  Porker  jointly,  as  trustees  under  old  Martin's  wilL" 
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1681,  yet  in  respect  Thomas  Martin,  the  pursuer,  has  taken  benefit  under  the  will, 
finds  that  lie  is  not  entitled  to  approbate  and  reprobate  the  same  deed."  ^ 

On  the  other  hand,  it  was  pleaded  for  the  heir,  That  although,  in  determining  the 
effect  of  terms  used  in  a  will  in  relation  to  real  property,  [78]  as  to  whether  they 
were  l^ally  sufficient  to  carry  such  property,  it  was  necessary  to  construe  them  by  the 
law  of  the  country  where  the  property  lay,  every  country  having  peculiar  technical 
rules  regarding  the  transmission  of  real  estate;  yet,  in  ascertaining  the  intention  of 
a  party,  as  expressed  in  his  will,  the  true  rule  of  construction  was  according  to  the  law 
of  the  country  of  his  domicile,  the  legal  language  of  which  he  was  held  to  speak,  and 
that  such  construction  was  therefore  matter  of  law,  which,  being  here  a  question  of 
foreign  law,  could  only  be  determined  by  the  opinion  of  foreign  lawyers ;  and  the 
opinion  obtained  in  reference  to  this  case  being  clear  and  explicit,  that  there  was  no 
such  intention  expressed  in  the  will  to  convey  the  heritable  bonds  as  would  put  the 
heir  to  lus  election  in  England,  there  was  no  room  for  any  discussion  in  this  Court  as 
to  what  was  the  real  intention  of  the  testator.  In  support  of  this  plea,  reference  was 
particularly  made  to  the  case  of  Bobertson  v.  Eobertson  in  1816 ;  ^  and  in  regard  to  the 
case  of  Martin  it  was  observed,  that  the  right  to  the  adjudications  there  in  question 
had  not  been  feudalized  in  the  person  of  the  testator,  and  were  consequently  personal 
property. 

The  Court,  by  a  nugority,  adhered  to  their  former  interlocutor.^ 

LoBD  JusTiOB  Clbrk. — ^This  is  a  case  of  much  importance,  and  it  has  been  very 
well  argued  in  the  Cases.  I  remain,  however,  of  opinion  that  the  course  we  adopted 
of  requiring  the  opinion  of  English  lawyers  is  that  which  we  are  bound  to  take  in 
deciding  cases  like  this,  having  reference  to  the  meaning  of  English  deeds.  Our 
former  erroneous  course  of  judging  of  English  deeds,  without  such  assistance,  was 
corrected  by  the  reversal  of  the  decisions  of  the  Court  in  the  cases  of  Dundas,  of 
Wilson,  and  of  Douglas;  shortly  after  which  the  course  was  adopted  which  has 
properly  been  followed  here.  The  opinions  which  have  been  obtained  in  this  case 
are  quite  decisive,  and  must  be  taken  as  matter  of  fact ;  though  it  is  satisfactory  to 
observe,  that  they  are  almost  in  the  same  terms  with  those  obtained  in  the  case  of 
Robertson.  As  to  the  case  of  Martin,  so  particularly  referred  to  by  the  legatees,  I 
have  looked  into  the  notes  of  Lord  Meadowbank,  and  I  see  that  President  Campbell 
held  that  the  adjudications  there  were  moveable  property ;  and  it  is  clear  that  they 
were  so.  This,  therefore,  forms  a  remarkable  specialty  in  that  case,  which  cannot  be 
received  as  a  precedent. 

LoBD  Pttmillt. — I  cannot  deny  that  I  have  felt  a  strong  disposition  to  return  to 
my  original  interlocutor;  but  I  have  found  it  impossible  to  do  so.  This  case  must 
hinge  entirely  on  the  question  whether  or  not  we  are  to  be  guided  by  English  law, 
which  is  strictly  matter  of  fact  in  this  Court.  Had  it  been  urged  in  the  Outer  House,  I 
should  have  taken  the  course,  since  adopted,  of  requiring  the  opinion  of  English  lawyers ; 
and  I  am  now  satisfied  that  it  is  [79]  necessary  to  decide  the  case  by  their  opinion. 
Toung  Trotter  takes  the  heritable  bonds  as  heir  at  law,  not  under  the  will,  but  because 
they  are  not  carried  by  the  will;  and  that  is  a  point  of  Scotch  law  as  to  what  is 
sufficient  to  carry  Scotch  heritage,  which  we  must  determuie.  But  he  also  claims 
under  the  English  will  a  share  of  the  moveables ;  and  the  succession  under  it  must  be 
regulated  by  the  lex  domicilii.  It  therefore  becomes  a  question  of  English  law,  whether 
he  is  to  take  under  the  will,  subject  to  election  or  not ;  and  if  he  is  cut  out  from  a 
share  of  the  moveables,  it  must  be  in  virtue  of  the  English  rule  of  election,  and  not  of 
our  rule  of  approbate  and  reprobate.    We  cannot  put  him  to  his  election  till  it  be 

^  The  rest  of  the  interlocutor  was  in  these  terms : — "  But  that  he  is  bound  to 
implement  the  same  in  favour  of  the  trustees ;  and  of  consequence  finds  that  the  deed 
of  assignment  and  indentures  of  release  now  under  challenge  were  not  deeds  done  to 
his  prejudice,  nothing  more  being  then  done  than  what  the  trustees  would  have  done 
independent  of  him  by  an  adjudication  in  implement ;  and  upon  the  whole,  assoilzies 
tiie  defenders  i^m  the  conclusions  of  the  reduction  and  declarator,  and  decerns." 

'  See  the  opinions  of  Sir  Arthur  Piggot  and  Sir  Samuel  Romilly,  with  the  Case,  in 
the  appendix  to  the  session  papers  of  this  case. 

»  Affirmed  June  10,  1829,  (3  W.  S.  p.  407). 
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determiDed  that  the  testator  has  intended  to  pat  him  to  his  election ;  and  it  is  no 
answer  to  say  that  the  testator's  intention  is  a  question  of  fact,  for  it  depends  on  the 
legal  constraction  of  the  will,  and  is  thus  a  very  nice  question  of  English  law,  which 
tlus  Court  cannot  determine  of  themselves,  but  it  must  have  recourse  to  the  opinions  of 
English  lawyers ;  and  those  received  here  leave  no  room  to  doubt  of  the  result. 

Lord  Allowat. — The  late  Colonel  Trotter,  though  bom  in  Scotland,  was  certainly 
a  domiciled  Englishman ;  and  so  far,  therefore,  as  his  moveable  succession  is  concerned, 
it  must  be  regulated  by  the  law  of  England.  This  was  settled  in  Hogg  v.  Lashley.  The 
succession  to  the  heritage,  on  the  other  hand,  falls  to  be  ruled  by  the  lex  rei  sitce.  In 
every  country  there  is  some  equitable  rule  to  attain  the  ends  of  justice,  when  a  settle- 
ment is  not  so  expressed  as  to  carry  heritage  according  to  the  law  of  the  country  where 
it  is  situated,  although  it  may  have  been  the  intention  of  the  testator  to  do  so.  This 
equitable  rule  is  carried  into  effect  in  Scotland  by  the  doctrine  of  approbate  and 
reprobate,  and  in  England  by  the  law  of  election,  which,  as  appears  from  the  Lord 
Chancellor's  speech,  in  Ker  v.  Wauchope,^  is  exactly  the  same  in  principle  with  our 
law,  both  depending  on  this,  what  was  the  will  of  the  testator.  I  perfectly  agree  with 
the  opinion  of  the  English  counsel  consulted  here,  that  the  heir  is  entitled  to  take 
under  the  settlement,  and  also  as  heir  at  law,  if  it  was  not  the  intention  of  the  testator 
to  dispose  of  the  heritable  property  by  that  settlement ;  and  so  far  I  think  it  right  to 
follow  the  English  law,  which,  however,  agrees  with  our  own.  But  when  we  come  to 
ascertain  what  was  the  intention  of  the  deceased,  I  conceive  that  we  are  entitled  to 
throw  out  of  view  the  technicalities  of  the  English  law,  which  seem  in  a  great  measure 
to  depend  on  whether  the  property  be  freehold  or  copyhold,  and  whether  there  be  two 
or  three  witnesses,  and  to  judge  of  the  intention  for  ourselves.  The  will  here  is  a 
military  testament  made  in  a  remote  colony,  and  no  technical  language  is  used  in  it.  I 
know  it  cannot  carry  the  real  estate ;  but  the  intention  to  do  so  is  clear.  All  I  ask  is, 
to  construe  the  will  according  to  the  fair  colloquial  meaning  of  the  language ;  and  in 
this  view,  the  intentjinn  t^  "^ttilp^his  whplft  ft^tfi^  in  Scotland,  as  well  as  elsewherei  is 
evident  J  and  still  more  so,  when  his  previous  correspondence,  and  the  declaration  of 
the  heir,  are  taken  into  consideration.  Such  being  his  intention,  and  adverting  to  the 
case  of  [80]  Martin,  we  are  warranted,  following  out  the  Englidi  rule  of  election,  to 
return  to  the  Lord  Ordinary's  interlocutor. 

Lord  Glbnlee. — ^This  is  not  a  question  as  to  heritable  succession,  but  only  as  to 
what  effect  Young  Trotter  taking  the  heritage  is  to  have  on  the  moveable  succession 
under  the  will.  ji[pw,^BuppQse  that  there  had  been  no  settlement  at  all,  whether  the 
hflir  hfi^  ft  ^i«i'.%^  if^  n  nbarfi  nf  t-^^  moveabl^s^  without  collatinjg^would  nave  been  a 
question  of  English  law  solely.  In  "tEe  same  way  asTo'Teslamentary  succession,  when 
tne  quesiion  is,  in  what  respect  the  moveable  succession  is  affected  by  a  particular  act^ 
we  must  go  to  the  law  of  the  domicile.  It  is  said  that  we  must  attend  chiefly  .to 
intention ;  and  I  can  conceive  cases  where  the  expression  of  will  is  so  explicit,  that  it 
would  scarcely  be  necessary  to  apply  to  English  lawyers ;  but  whenever  we  come  to 
infer  intention,  we  mast  have  recourse  to  English  law.  If  it  were  not  for  extrinsic 
circumstances,  I  am  not  clear  that  there  is  any  such  necessary  presumption  of  an 
intention  to  convey  the  bonds  as  is  taken  for  granted  by  the  legatees.  Of  all  cases, 
therefore,  this  is  the  most  fit  to  go  to  the  law  of  England ;  and  I  am  not  sure  but  that 
it  is  even  more  favourable  for  the  defenders  to  have  recourse  to  that  law  than  to  our 
own.  We  must  judge,  however,  by  the  law  of  England,  whether  the  heir  would  have 
been  put  to  his  election  there ;  and  as  we  see  by  the  opinions  that  he  would  not,  we 
cannot  enforce  our  doctrine  of  approbate  and  reprobate. 

Pursuer's  Authorities.— No^i,  lib.  1,  t.  4,  §  19,  lib.  23,  t.  2,  §  85,  and  lib.  28,  t.  5,  §  16 ; 
Dundas,  Feb.  25, 1783,  (15,585) ;  Henderson,  Jan.  31,  1797,  (15,444),  as  reversed  in  H. 
of  L.  May  29,  1802  ;  Bingham,  Feb.  7,  1794,  (not  rep.)  as  reversed  in  H.  of  L.  March 
18,  1796  ;  Wightman,  June  16,  1802  \  Robertson,  Feb.  16, 1816,  (F.C.);  Hay  Balfour 
March  11,  1793,  as  reversed  in  H.  of  L.  (F.C.  Vol.  X.  Ap.  4479). 

Defender^  ilw^ri^ie*.— Huber  de  Conf.  Leg.  §  15,  Voet,  lib.  23,  t.  2,  §  85,  and  lib. 
28,  t.  5,  §  16-144;  Lamb,  March  11,  1624,  (4812);  Henderson's  Children,  Dec.  9, 
1623,  (4481)  ;  Dictum  of  Sir  W.  Grant  in  Brodie  t;.  Barry,  (2  Vesey  and  Beames,  127); 
•- -.'■■-■■  ■  ■  ™ 
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Boea,  Jan.  20,  1797,  (F.C.);  Robertsons,  May  26,  1812,  (F.C.);  Gibson,  June  20, 
1786,  (620) ;  Martin,  March  4,  1794,  affirmed  in  H.  of  L.  (not  rep.). 

[Ct  3  W.  &  S.  407,  5  S.RR  (H.L.)  197 ;  Murray  v.  Smith,  6  S.  690  j  Lhrndas 
V.  Dundas,  7  S.  242;  Bennet  v.  Bennees  TrusteeSy  7  S.  818;  BoberUon  v.  OgUm^s 
Trustee*,  7  D.  243 ;  Oowan  v.  Bradley,  7  D.  436 ;  LeUh  v.  Leith,  10  D.  1196  ;  Dow  v. 
BeUh,  18  D.  829 ;  Studd  v.  Cook,  10  R  (RL.)  57.] 


Noi  61.  V.  Shaw  87  (O.E.  94).    7  Deo.  1826.    2nd  Div.— Lord  Mackenzie. 

GoYEBKOBS  of  Hsriot's  HOSPITAL,  and  the  Magistrates  of  Edinburgh, 
Advocators  v,  Dicesons  Brothers,  Bespondents. 

[FuUy  reported,  4  W.  &  S.  1 ;  5  S.R.R  (H.L.)  239.] 
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J.  Smith  and  Others,  Pursuers. — Sol.-Gen.  Hope — Murray. 
Bake  of  Scotland,  Defenders. — Jeffrey — Walker. 

Proof— Witness. — 1.  [Question  whether]  a  witness  is  admissible  to  prove  a  statement  by 
the  defenders'  agent  now  dead  to  the  husband  of  the  witness,  also  now  dead,  and  by 
him  to  the  witness ; — 2.  [Held]  That  her  deposition  having  been  taken  and  sealed  up, 
it  is  [competent,]  before  determining  as  to  her  admissibility,  to  allow  her  deposition 
to  be  opened,  in  order  to  ascertain  whether  the  agent's  statement  was  an  admission 
on  the  part  of  the  defenders,  or  merely  a  narrative  of  what  he  had  heard  them  say. 

Smith  and  others  were  pursuers  of  a  reduction  of  a  bond  of  caution  granted  by  them 
to  the  Bank  of  Scotland  for  Paterson,  bank  agent  at  Thurso,  on  the  ground,  inter  alia, 
tiiat  the  Bank,  knowing  Paterson  to  be  in  bad  circumstances,  had  concealed  this  from 
the  cautioners  at  the  time  of  obtaining  their  subscriptions  to  the  bond ;  and  in  support 
of  this  it  was  averred,  among  other  allegations,  that  the  late  Mr.  Fergusson,  [91]  writer 
to  the  Signet^  the  law-agent  of  the  Bank,  when  in  the  north,  shortly  after  Paterson's 
failure,  had  admitted  to  the  late  Lord  Caithness  that  the  Directors  of  the  Bank  were 
as  mudi  surprised  at  the  subscriptions  having  been  obtained,  as  they  would  be,  if  Paris 
should  move  to  Edinburgh.  A  proof  of  the  several  allegations  on  the  part  of  the 
pursuers  having  been  allowed,  they  called  Lady  Caithness  as  a  witness  to  establish  that 
averment  Her  Ladyship,  on  being  examined  in  inituHiims,  deponed,  that  shortly  after 
Mr.  Pateraon's  failure,  Mr.  Fergusson  was  at  Berogill  Castle,  "and  that  a  conversation 
took  place  between  the  late  Earl,  the  deponent's  husband,  and  Mr.  Fergusson  in  the 
dining-room  of  the  castle.  Interrogated  whether  she  was  present  when  the  said 
conversation  took  place  f  depones  that  she  cannot  say  whether  she  was  present ;  but  if 
she  was  not^  she  must  have  been  informed  of  it  from  her  late  husband.  An  objection 
having  been  taken  to  the  competency  of  her  being  examined  as  to  the  nature  of  the 
conversation,  the  commissioner  took  the  deposition,  sealed  it  up,  and  reported  the 
objection. 

For  the  defenders  it  was  pleaded,  That  as  the  witness  could  not  state  that  she  was 
present  at  the  conversation,  it  must  be  assumed  that  she  was  absent ;  that  her  testimony, 
therefore,  was  incompetent  as  hearsay  at  third  hand,  she  being  asked  to  depone  as  to 
what  she  had  heard  her  husband  say  as  to  what  Fergusson  had  told  him  regarding  a 
statement  made  to  Fergusson  by  the  Diiectors  or  a  Director  of  the  Bank ;  and  they 
proposed  to  open  the  deposition,  to  show  that  this  really  was  the  nature  of  the  evidence 
given  by  Lady  Caithness. 

On  the  other  hand,  it  was  pleaded  for  the  pursuers.  That  it  was  not,  in  point  of 
fact^  dear  that  Lady  Caithness  had  not  been  present  at  the  conversation ;  but  supposing 
that  she  had  not»  that  it  was  the  rule  of  law  that  the  best  evidence  which  could  be  had 
was  to  be  received;  and  as  both  Lord  Caithness  and  Fergusson  were  dead,  Lady 
Caithness'  testimony  was  the  best  evidence  now  to  be  had ;  but  besides,  that  her  evi- 
dence was  in  truth  only  hearsay  at  first  hand,  as  the  fact  to  be  proved  was  the  admission 
to  Lord  Caithness,  (which  had  been  allowed  to  be  proved  as  a  relevant  circmuataace  of 
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evidence,)  and  which  she  had  received  directly  from  his  Lordship ;  and  with  regard  to 
the  proposal  to  open  the  deposition,  it  was  objected  as  utterly  incompetent  before  the 
admissibility  of  the  witness  was  decided,  she  being  to  be  considered  as  if  in  the  witness 
box  before  giving  her  testimony.  The  Lord  Ordinary  repelled  the  objection,  and 
ordained  the  seals  to  be  opened ;  and  the  Court  adhered,  reserving  all  objections  to  the 
effect  of  the  deposition. 

Lord  Justigb-Clbrk. — We  cannot  certainly  allow  the  deposition  to  be  opened,  in 
order  to  determine  the  admissibility  of  the  witness ;  but  if  the  statement  alleged  to 
have  been  made  by  the  bank-agent  in  his  official  capacity  is  a  relevant  circumstance  of 
evidence,  we  cannot  reject  this  witness.  As  to  the  abstract  question,  whether  hearsay 
at  second  hand  is  to  be  rejected,  I  am  not  [92]  prepared  to  decide  it ;  but  I  can  conceive 
a  case  in  the  Criminal  Court  where  it  would  be  absolutely  necessary  to  receive  such 
evidence,  as  a  murdered  man  having,  while  alive^  stated  who  was  the  murderer  to  a 
party  since  dead.  On  the  face  of  the  examination  in  tniticUibuSy  however,  I  am  not 
satisfied  that  the  witness  was  not  present  at  the  conversation.  A  great  deal  more  should 
have  been  asked  at  her,  and  I  cannot  take  it  for  granted  that  she  was  absent ;  but  even 
if  she  was,  considering  the  nature  of  the  averments  which  have  been  allowed  to  go  to 
proof,  I  cannot  alter  the  interlocutor  of  the  Lord  Ordinary. 

Lord  Olbnlse.— We  can  know  nothing  as  to  whether  the  evidence  is  good  or  bad 
till  we  see  it. 

Lord  Pitmillt. — ^In  the  Jury  Court,  we  would  look  at  the  deposition  before 
deciding  as  to  whether  it  was  to  go  to  a  Jury ;  but  in  this  Court,  from  the  functions  of 
the  Judge  and  the  Jury  being  combined,  we  cannot  follow  a  similar  course.  The 
question  here  is,  whether  the  deposition  is  to  be  opened ;  and  I  concur  in  the  Lord 
Ordinary's  interlocutor  so  far,  but  would  reserve  the  admissibility  as  well  as  the  effect 
of  the  evidence.  The  Bank  presents  a  case  which  would  render  the  evidence 
inadmissible.  The  pursuers,  on  the  other  hand,  state  a  case  which  would  entitle  it  to 
be  received.  The  Bank  says  that  Fergusson  was  reporting  to  Lord  Caithness  what  was 
stated  by  the  Directors  to  him,  which  would  be  hearsay  of  hearsay  on  the  part  of  Lady 
Caithness;  while  the  pursuers  say  that  Fergusson  was  making  an  admission  on  the 
part  of  the  Bank,  in  which  case  it  would  not  have  been  hearsay  on  the  part  of  Lord 
Caithness,  and  consequently  is  only  the  common  case  of  hearsay  on  the  part  of  her 
Ladyship.  It  is  difficult,  therefore,  to  judge  till  we  know  more  about  it.  The  Lord 
Ordinary  is  right  in  allowing  the  seals  to  be  opened ;  but  I  cannot  concur  in  repelling 
the  objection,  which  would  preclude  the  future  consideration  of  inadmissibility.  I 
would  therefore  recal  that  part  of  the  interlocutor,  and  allow  the  seals  to  be  opened  up 
before  answer ;  and  I  think  that  greater  pains  should  be  taken  to  inquire  further  from 
Lady  Caithness  as  to  whether  she  was  actually  present  or  not. 

Lord  Allowat. — I  doubt  whether  we  can  concur  in  the  suggestion  of  allowing  the 
deposition  to  be  opened,  to  determine  whether  the  witness  be  admissible  or  not.  We 
must  suppose  her  at  the  bar,  and  in  that  case  we  could  not  first  examine  her,  and  then 
determine  her  admissibility.  I  entertain  no  doubt,  however,  that  hearsay  evidence  is 
admissible,  even  at  second  hand,  when  the  parties  are  dead.  I  can  see  no  principle  on 
which  to  reject  it.  But  whether  the  evidence  here  is  hearsay  at  first  or  at  second  hand, 
depends  on  what  Fergusson  did ;  for  if,  as  law-agent  of  the  Bank,  he  made  the  admis- 
sion averred,  then  that  is  a  matter  of  fact,  as  to  which  Lady  Caithness'  testimony  is 
hearsay  only  in  the  first  degree ;  and  taking  it  even  as  the  Bank  states  it,  I  cannot 
refuse  to  acbnit  her. 

Lord  Glenlbe. — ^There  is  really  not  much  difference  between  Lord  Pitmilly  and  us. 
The  admissibility  of  the  witness  and  of  the  evidence  are  two  separate  questions,  and  I 
understand  the  latter  to  be  reserved. 


Ko.  68.  Y.  Shaw  96  (O.E.  105).    8  Deo.  1826.    2nd  Div.— Lord  Cringletie. 

T.  A,  Fraskr,  Pursuer. — Gordon. 
A.  T.  F.  Frasbe,  Defender. — Cockbum — BtUlierfurd. 

Trust — EniaiL — Certain  persons  holding  an  entailed  estate  in  trust,  under  condition 
that  they  should  only  denude  in  favour  of  the  heir  when  the  whole  debts  affecting 
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the  estate  were  extinguished,  having  denuded  while  certain  dehts  remained  unpaid,  to 
answer  which,  they  stated  that  they  had  retained  funds — Held,  on  these  dehts  heing 
demanded  from  a  succeeding  heir,  tiiat  he  was  entitled  to  decree  in  an  action  of  relief, 
not  only  against  the  trustees,  hut  also  against  the  representative  of  the  heir  in  whose 
&vour  they  had  denuded,  and  who  had  granted  them  a  discharge. 

The  Lovat  estate,  which  had  heen  forfeited  in  1745,  was  restored  in  1774  to 
General  Simon  Eraser,  eldest  son  of  Simon  Lord  Lovat,  subject  to  a  considerable  debt 
then  due  to  the  Crown.  Lnmediately  thereafter  General  Eraser  executed  a  deed  of 
entail  of  the  estate,  accompanied  by  a  trustndeed,  whereby  certain  persons  were  put  in 
possession  of  the  estate,  as  trustees,  for  the  purpose  of  applying  the  rents  to  the 
liquidation  of  the  debt,  allowing  only  £500  a  year  to  the  heir  of  entail.  General  Eraser 
died  in  1782,  and  was  succeeded  by  his  brother,  whose  son  Archibald  [97]  obtained 
an  Act  of  Parliament  for  altering  the  nature  of  the  trusty  and  selling  such  parts  of  the 
estate  as  might  be  necessary  to  pay  the  debts  due  by  the  entailer,  and  thereafter  estab- 
Ushing  a  sinking  fund  of  L.400  per  annum,  to  be  ultimately  employed  in  the  purchase 
of  lands  to  be  entailed  in  place  of  those  sold  under  authority  of  the  statute.  This  act 
accordingly  empowered  the  persons  who  were  trustees  under  the  original  deed  of  trust 
to  take  steps  for  carrying  it  into  effect,  and  directed  that  when  the  purposes  of  the  act 
should  have  been  so  carried  into  effect  by  extinction  of  the  debts,  they  should  denude 
themselves  of  the  estate  to  the  heir  of  entail  for  the  time  entitled  to  possession.  Certain 
lands  were  accordingly  sold;  and  in  1801  the  trustees  having,  as  they  alleged,  paid  off 
all  the  debts,  or  provided  funds  for  their  extinction,  executed  a  procuratory  of  resigna- 
tion in  favour  of  the  late  Lovat,  proceeding  on  the  narrative  of  all  the  debts  being  paid ; 
and  they  received  from  him  a  deed  of  ratification  and  discharge,  in  which,  after  narrating 
the  whole  proceedings  under  the  trust,  and  that  all  the  debts  were  paid,  excepting  four 
specially  mentioned,  as  to  which  certain  disputes  were  depending,  he  discharged  the 
trustees,  and  bound  and  obliged  himself,  his  heirs  of  entail  and  successors  whomsoever, 
*'  to  free  and  relieve  the  said  trustees,  and  their  heirs  and  successors,  of  all  engagements 
which  they  may  have  come  under  relative  to  the  said  entailed  estate." 

On  the  death  of  the  late  Lovat,  the  present  pursuer  succeeded  to  the  estate  of  Lovat 
as  heir  of  entail ;  and  payment  of  the  debts  specified  in  the  above-mentioned  discharge, 
and  which  had  not  been  paid,  having  been  demanded  from  him,  he  raised  an  action  of 
relief  against  the  trustees,  and  also  against  the  present  defender,  who  was  the  represen- 
tative of  the  late  Lovat.  Various  defences  were  pleaded,  and  a  long  litigation  ensued ; 
but  the  Lord  Ordinary  ultimately  decerned  against  all  the  defenders,  jointly  and  severally, 
in  relief,  (except  in  regard  to  one  of  the  debts  which  was  proved  to  have  been  paid,) 
and  found  them  liable  in  expenses.  In  this  interlocutor  the  trustees  acquiesced ;  but 
Lovaf  s  representative  reclauned,  and  contended,  irUer  cUiOy  that  if  sufficient  land  to 
pay  the  whole  debts  had  actually  been  sold  by  the  trustees,  and  if  the  amount  thus 
provided  for  the  extinction  of  the  debts  here  in  question  had  been  retained  by  them, 
and  was  still  in  their  hands,  there  was  no  ground  for  this  action  as  against  Lovat's 
representative,  however  justly  it  had  been  raised  against  the  trustees ;  and,  on  the  other 
hand,  that  if  land  had  not  been  sold  to  pay  these  debts,  then  the  pursuer,  as  heir  of 
entail,  was  lucraiuB  thereby,  and  was  not  entitled  to  demand  relief  against  the  claim 
for  the  debts,  and  also  to  retain  the  additional  land  so  possessed  by  hmi,  which  ought 
to  have  been  sold  to  pay  them. 

The  Court,  however,  unanimously  adhered. 

Lord  Justigis-Clerk. — It  was  perfectly  right  in  the  trustees  to  denude  of  the  estate 
after  having  paid  all  the  debts,  or  provided  funds  for  their  extinction.  [98]  But  this 
is  an  action  of  relief,  calling  on  them  to  do  their  duty  in  applying  these  funds  to  these 
debts.  The  late  Lovat's  representative  is  also  properly  cfdled,  because,  if  funds  had 
not  been  retained,  he  would  have  been  liable  as  representing  the  heir  benefited  by  the 
immediate  renunciation  of  the  estate  on  the  part  of  the  trustees.  Both  parties,  however, 
have  kept  up  a  long  and  useless  litigation,  and  they  must,  conjunctly  and  severally,  bear 
the  consequences  in  the  expenses  awarded  against  them. 

Lord  Allowat. — I  entirely  agree  with  what  has  been  stated  from  the  Chair.  The 
late  Lovat  bound  himself  and  his  heirs  to  relieve  the  trustees  from  all  obligations  arising 
from  their  ceding  ihe  estate  to  him ;  and  I  therefore  cannot  distinguish  between  his 
representative  and  the  trustees. 

Lords  Glbnubb  and  PrrMiLLT  concurred. 


32  CLARK  V.  800TT.  T.  fhaw. 

No.  73.  V.  Shaw  100  (O.E.  109).    9  Dec  1826.    2iid  Div.— Loid  Mackenzie. 

J.  Clabk,  Pursuer. — K  J.  jRcheri&m. 
J.  Scott,  Defender. — Bobertson. 

Proof. — Parole  proof  allowed  before  answer  in  a  question  with  purchaser  to  explain  a 
charter,  containing  more  than  one  description  of  the  property  conveyed,  alleged  to  be 
contradictory. 

Smith  having  purchased  from  Robert  Inglis  a  feu  possessed  by  him  under  the 
defender  Scott  as  superior,  obtained  from  the  latter  a  charter,  in  which  the  feu  was 
described  as  <'  all  and  whole  that  piece  of  ground,  with  the  tenement  of  houses  built 
thereon,  at  Bimie,  lately  belonging  to  and  possessed  by  Robert  iDglis,  church-officer 
but  which  he  gave  up  to  the  proprietor  in  consideration  of  these  presents  being  granted! 
measuring  85  feet  in  length,  and  18  feet  4  inches  in  breadth  over  walls,  bounded  on  the 
north  by  the  yard  at  the  back  thereof,  on  the  east  by  a  piece  of  ground  in  front  of  Mrs. 
Morrice's  house,  on  the  south  by  the  road  leading  from  the  old  road  to  Upper  Bimie! 
and  on  the  west  by  part  of  the  farm  of  Upper  Bimie." 

On  this  charter  Smith  took  sasine,  which  was  recorded. — Shortly  there-  [1011  -after 
he  sold  the  property  to  the  pursuer  Clark,  who,  beiDg  refused  possession  of  a  workhouse 
or  shop  at  the  west  end  of  the  tenement,  brought  the  present  action  to  have  it  declared 
that  it  was  included  in  his  titles.  This  shop  was  separated  from  the  tenement  by  a 
narrow  passage,  and,  with  the  rest  of  the  building,  extended  to  within  half  a  foot  of  the 
measurement  specified  in  the  charter. 

In  defence  Scott  averred  that  the  shop  in  question  had  been  built  by  the  tenant  on 
his  farm  at  Bimie,  and  had  never  been  possessed  by  Robert  Inglis,  or  any  of  the 
pursuer's  predecessors  iu  the  feu ;  that  the  measurement  specified  in  the  charter  (which 
was  inserted  with  a  view  to  regulate  the  amount  of  feu-duty,  being  a  penny  per  foot.) 
had  been  erroneously  made  in  consequence  of  the  person  employed  having  by  mistake 
included  a  bam  behind,  which  likewise,  along  with  the  principal  tenement,  extended 
exactly  to  85  feet,  and  that  this  shop  was  not  bounded  on  the  north  by  the  yard,  as  the 
tenement  described  in  the  charter  was  stated  to  be ;  and  he  craved  to  be  allowed  a 
proof  of  these  allegations.  Clark  opposed  this,  on  the  ground,  that  being  an  onerous 
purchaser  on  the  faith  of  recorded  titles  which  marked  out  the  property  in  question  by 
specific  measurement^  it  was  incompetent  to  allow  these  titles  to  be  redargued  by  parole 
proof. 

To  this  it  was  answered,  That  where  there  was  a  single  description  in  a  charter  it 
could  not  be  affected  by  extraneous  proof ;  but  that  in  the  present  charter,  besides  the 
measurement,  the  property  was  described  by  the  previous  possession  of  Inglis,  and  by 
the  boundary  on  the  north,  which  was  contradictory  of  the  other  description ;  and  that 
in  these  special  circumstances,  it  was  competent  to  explain  the  description  by  a  proof. 

The  Ix)rd  Ordinary  found,  "  that  the  terms  of  the  feu-charter,  and  of  the  other  title- 
deeds  founded  on  by  the  pursuer,  taken  along  with  the  averments  of  the  pursuer  so 
far  as  admitted  by  the  defender,  are  not  sufficient  to  render  irrelevant  the  averments  of 
the  defender ; "  and  appointed  the  cause  to  be  enrolled,  "  that  a  remit  may  be  made  to 
the  Jury  Court,  or  the  cause  otherwise  disposed  of,  so  as  to  ascertain  the  facts  of  the 


case." 


Clark  reclaimed ;  but  the  Court  adhered  to  the  Lord  Ordinary's  interlocutor  *'  so  far 
as  it  finds  that  the  averments  of  the  defender  may  be  submitted  to  proof  before  answer 
and  remitted  to  his  Lordship  to  receive  a  more  regular  condescendence  from  the  defender' 
and  thereafter  to  allow  a  proof  to  both  parties  of  their  respective  averments  in  common 
form  before  answer, — but,  in  consideration  of  the  nature  of  this  case,  without  remitting 
the  same  to  the  Jury  Court." 

Lord  PrrMiLLV. — It  is  right  here  to  allow  a  proof  before  answer;  and  this  ought  to 
be  done  without  going  to  the  Jury  Court>  in  a  case  where  the  subject  in  dispute  is  so 
trifling.  The  ascertaining  how  the  the  facts  stand,  is  in  no  way  contrary  to  any  rule  of 
law.  When  a  charter  is  clear  and  precise,  it  [102]  certainly  cannot  be  controlled  by 
parole.    But  that  is  not  the  nature  of  this  charter,  which  contains  a  variety  of 
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descriptionB.  The  ptiTsner  rests  on  one  of  these  only — that  of  the  measniement ;  hut 
the  defender  appeals  to  two  other  descriptions  in  the  charter, — ^the  *'  belonging  to  Inglis," 
and  being  bounded  by  "  the  yard  on  the  north."  If  there  had  been  nothing  more  in 
the  charter  but  the  measurement,  the  pursuer's  argument  would  have  been  invincible, 
however  great  a  mistake  may  have  been  committed.  But  here  there  are  other 
descriptions ;  and  it  is  necessary  to  ascertain  how  the  facts  stand  before  answer.  It 
wiU  still  be  open,  if  the  descriptions  are  found  to  be  contradictory,  to  argue  on  the 
question  of  law  which  is  to  rule;  but  we  cannot  exclude  proof  to  explain  the 
description. 

LoBD  Allowat. — I  entertain  great  doubts  of  the  Lord  Ordinary's  interlocntor.  The 
superior  is  the  person  who  prepares  the  deed ;  and  he  has  given  explicitly  eighty-five 
feet  over  waUs,  to  which  the  property,  as  claimed  by  the  pursuer,  extends  within  half 
a  foot,  with  a  feu-duty  of  a  penny  per  foot ;  and  how  is  it  possible  to  modify  the  eighty- 
five  feetl  It  is  a  matter  of  no  consequence  whether  it  was  possessed  by  IngUs  or  not ; 
we  can  only  look  at  the  description  the  superior  himself  gives.  It  is  said  the  yaid  on 
the  north  does  not  run  the  whole  length ;  but  it  ib  a  common  mode  of  expression  to 
aay  that  a  property  is  bounded  by  a  yard,  &c.,  if  the  greater  part  is  so.  Supposing  that 
there  really  had  been  a  mistake  as  to  the  measurement,  as  is  averred,  we  could  not  alter 
it.  Third  parties  have  contracted  on  the  faith  of  the  description  in  the  charter ;  and  it 
is  not  admissible  to  control  or  limit,  or  even  to  explain  by  parole,  a  written  deed  on 
which  third  parties  have  contracted,  nor  possible  in  this  way  to  correct  a  mistake  in 
feudal  rights. 

LoBD  Justios-Clbrk  concurred  with  Lord  Pitmilly. 


No.  77.  V.  Shaw  107  (O.E.  116).    18  Dec  1826.    Ist  Div.— Lord  Eldin. 

J.  Hallidat,  Suspender. — SoL-Om.  Hope — Oraham  BeU. 
T.  Halleday,  Charger. — D,  of  F.  MoiuyrvLff-^MarzhaJl. 

Oath—Intrinnc  or  ExMime. — ^Held  that  an  allegation  that  a  bill  had  been  granted  in 
falfilment  of  a  promise  to  pay  a  tocher  was  extrinsic;  and  no  other  v^ue  being 
alleged,  that  the  bill  was  not  onerous. 

James  Halliday  having  been  charged  on  a  bill  accepted  by  him  for  L.480  in  favour 
of  the  charger,  lus  son-in-law,  presented  a  bill  of  suspension,  alleging  that  he  had 
xeoeived  no  value  for  it,  and  that  it  had  been  obtained  from  him  under  circumstances 
of  fraad.  He  further  stated  that  he  was  a  person  considerably  advanced  in  life,  was  in 
poor  circumstances,  and  had  never  possessed  more  than  L.500 ;  that  the  charger  was  a 
common  labourer,  to  whom  he  had  intrusted  the  management  of  a  farm  of  which  the 
suspender  was  tenant,  and  that  it  was  never  in  his  power  to  have  given  value  for  that 
bill  These  allegations  having  been  denied,  the  suspender  made  a  reference  to  the 
oath  of  the  charger,  who  accordingly  emitted  a  deposition.  After  giving  a  history  of 
various  small  money  transactions  between  them,  he  was  "  interrogated  and  desired  to 
aay,  whether,  upon  the  date  of  the  bill  charged  for,  he  gave  the  suspender,  or  paid  him 
down  in  cash,  any  value  therefor." 

To  this  he  answered,  "  That  before  his  marriage  with  the  suspender's  daughter,  he 
promised  to  give  the  deponent  L.500  as  his  daughter's  tocher;  and  a  good  while  after 
the  deponent  went  to  reside  at  Birkshaw,  he  demanded  payment  of  that  sum  from  the 
sospender,  upon  which  the  suspender  said  that  he  would  only  give  him  L.480,  and  that 
if  he  would  go  to  Lockerby,  and  get  a  bill  written  out  for  that  sam,  he  the  suspender 
would  accept  it ;  and  the  deponent  did  accordingly  go  to  Lockerby,  and  got  the  bill 
ebaiged  on  written,  and  in  the  deponent's  presence  the  suspender  accepted  that  bill  of 
the  date  it  becurs,  viz.  the  2d  of  February  1824." 

On  advising  the  oath.  Lord  Medwyn  found  it  negative,  and  refused  the  bill ;  but 
the  Court  passed  it  without  caution  or  consignation. 

On  the  part  of  the  suspender  it  was  then  contended, — 

L  That  the  allegation  that  he  had  come  under  an  obligation,  prior  to  the  marrlag^e 
of  his  dau^ter,  to  pay  to  the  charger  the  sum  of  L.500  as  [108]  tocher,  and  that  the 
bill  had  been  subsequently  granted  in  implement  of  that  obligation,  was  extrinsic  ;  ^-^^ 
8HAW,  VOL.  n.  3 
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as  he  denied  that  he  had  ever  done  so,  the  charger  could  not  establish  it  by  his  own 
oath,  and  therefore  the  bill  must  be  considered  as  having  been  granted  without  value. 

2.  That  considering  the  relative  situation  of  the  parties,  such  an  allegation  was 
utterly  incredible;  and  as  the  bill  had  been  obtained  under  circumstances  strongly 
indicative  of  fraud,  the  chaiger  had  made  oath  in  the  above  terms,  merely  with  the  view 
to  carry  that  fraud  into  effect ;  and, 

3.  That  even  supposing  that  his  allegation  were  to  be  held  as  true,  it  was  not  com- 
petent to  constitute  a  debt  of  that  nature  by  bill. 

To  this  it  was  answered, — 

1.  That  as  it  was  proved  by  the  bill  that  the  suspender  was  indebted  to  the  chaiger 
in  the  sum  there  mentioned,  it  was  incumbent  on  him  to  establish  clearly  that  no  such 
debt  existed ;  that  accordingly  he  had  referred  that  fact  to  the  oath  of  the  charger,  who 
had  deponed  that  the  bill  was  granted  for  an  onerous  and  lawful  consideration,  namely, 
the  todier  which  was  to  be  payable  on  the  marriage  of  the  chaiger  with  the  suspender's 
daughter,  and  on  the  faith  of  which  the  marriage  had  taken  place;  that  this  was 
intrinsic,  and  therefoie  the  suspender  had  not  proved  his  allegation. 

2.  That  the  only  relevant  subject  of  inquiry  was  not  as  to  the  credibility  of  the 
statements  made  in  an  oath,  but  as  to  what  had  been  deponed  to ;  that,  however,  it 
appeared  from  a  state  of  the  affietirs  of  the  suspender  that  he  was  perfectly  able  to  have 
afforded  such  a  tocher ;  and, 

3.  That  there  was  no  objection  to  such  a  debt  being  constituted  by  bilL 

The  Lord  Ordinary  suspended  the  letters  gimpliciter^  and  found  expenses  due,  '*  in 
respect  that  the  conduct  of  the  charger  was  apparently  intended  for  the  purpose  of 
evading  the  truth,  and  defiauding  the  suspender  of  his  property,  in  which  he  would 
have  succeeded,  if  he  had  not  been  prevented." 

The  charger  having  reclaimed,  the  Court  remitted  the  case  to  the  Lord  Ordinary  to 
form  part  of  the  trials  of  Lord  Probationer  Newton ;  and  thereafter,  upon  his  report, 
adhered  upon  the  ground  stated  in  the  Lord  Ordinary's  interlocutor;  and  also  "in 
respect  of  the  further  reason  that  the  allegation  by  the  charger  in  his  oath,  as  to  the 
original  ground  of  the  supposed  debt  or  obligation,  is  extrinsic  to  the  point  referred  to 
the  said  oath." 

The  Lord  Pbobationeb  was  of  opinion,  that,  in  the  peculiar  circumstances  of  this 
case,  an  inquiry  should  be  made  into  the  state  of  the  suspender's  funds,  and  that  for 
that  purpose  a  condescendence  should  be  ordered. 

Lord  Balgrat. — ^There  are  two  views  in  which  this  case  may  be  considered,  either 
as  resting  on  a  downright  fraud,  or  on  the  interpretation  of  the  p.09]  oath.  If  we  are 
to  place  our  judgment  on  the  former  of  these  grounds,  there  ought  to  be  further 
investigation ;  but  I  think  that  unnecessary.  There  has  been  here  a  reference  to  oath, 
and  we  must  judge  as  to  the  import  of  it  by  the  oath  alone.  Now  what  the  charger 
says  is,  that  he,  a  labourer,  married  the  suspender's  daughter ;  that  he  gave  no  actual 
vfdue  for  the  bill,  but  that  he  got  the  promise  from  him  of  a  tocher  of  L.500  with  his 
daughter.  But  ^is  allegation  cannot  be  established  by  his  own  oath ;  and  therefore  it 
is  an  extrinsic  quality  which  he  must  prove  aliunde.  Being  extrinsic,  and  no  other 
species  of  value  being  alleged,  the  letters  must  be  suspended. 

Lord  Craioib. — ^I  am  entirely  of  the  same  opinion.  Where  a  party,  in  an  oath, 
refers  to  a  separate  obligation  as  creating  a  ground  of  debt  in  his  favour,  he  must  prove 
it  otherwise  than  by  lus  own  oath;  and  that  is  the  situation  in  which  the  present 
case  stands. 

Lord  Oillies. — I  think  the  interlocutor  quite  right,  that  there  was  a  palpable  fraud, 
and  that  there  is  no  necessity  for  further  inquiry.  The  charger  says  that  this  poor  old 
man  promised  to  give  a  tocher  of  L.500  to  this  person,  who  is  a  common  labourer,  and 
that  this  was  to  be  paid  during  his  life.  If  we  were  to  hold  such  an  allegation  intrinsic, 
any  party  might  constitute  a  debt  in  his  own  favour,  and  recover  it  in  the  way  attempted 
here.    But  it  is  quite  extrinsic,  and  therefore  no  regard  can  be  paid  to  it. 

Lord  Prbbidbnt. — I  conceive  that  the  law  of  extrinsic  and  intrinsic  is  this,  that 
when  the  party  swears  that  there  was  a  certain  stipulation  or  obligation  in  his  favour 
forming  |7ar«  efusdem  negoHi^  it  will  be  intrinsic,  otherwise  not.  U  this  bill  had  been 
dated  prior  to  the  marriage,  and  it  had  been  sworn  that  it  was  given  at  that  time,  and 
constituted  the  tocher,  the  charger  might  have  had  a  better  case.    But  this  is  not  what 
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he  depones.  He  swears  tiiat  it  was  given  to  him  long  subsequent  to  the  maniage,  bo 
that  his  allegation  of  a  promise  rests  upon  his  own  assertion  aloue,  and  is  entirely 
extrinsic. 

No.  82.  V.  Shaw  117  (O.E.  128).    14  Dec.  1826.    Ist  Div.— Lord  Medwyn. 

J.  Kyle,  Pursuer. — D.  of  F.  Moncreiff-^Christison, 
D.  Kyle,  Defender. — SoL-Oen.  Hope — BoswelL 

Interdiction — Sale. — Held  that  a  sale  of  a  property  by  an  interdicted  party  to  one  of  his 
interdictors,  for  an  onerous  and  rational  cause,  is  effectual. 

The  late  Robert  Kyle  of  Davidshill  had  a  brother,  William  Kyle  of  Lynn.  Robert 
was  married,  but  had  no  family.  William  was  twice  married.  By  his  first  marriage  he 
had  two  sons, — the  pursuer  John  Kyle  (who  was  the  eldest)  and  William  Kyle  junior ; 
and  by  his  second  marriage  he  had  a  son  David,  the  defender. 

P.18]  Four  years  prior  to  this  deed,  viz.  on  15th  March  1800,  Robert  Kyle,  on  the 
narrative  of  his  being  of  a  very  facile  and  pliable  disposition,  executed  a  bond  of  inter- 
diction in  &vour  of  William  Kyle  of  Lynn,  and  two  other  parties  as  his  interdictors, 
which  was  published  and  registered  on  the  20th  of  that  month,  and  the  first  of  April 
following.  Immediately  thereafter  an  action  of  reduction,  on  the  ground  of  facility  and 
ksion,  was  brought,  in  name  of  Robert  Kyle  and  his  interdictors,  of  a  lease  which  he 
had  granted,  in  1789,  in  favour  of  one  Kerr,  for  three  19  years,  renewable  from  time  to 
time  on  payment  of  a  small  grassum,  and  of  a  rent  of  L.14  for  the  first  nine  years,  and 
of  L.15  for  the  remaining  period;  and  the  Court,  on  advising  a  proof,  sustained  the 
tack  for  nineteen  years  at  the  above  rent,  but  reduced  it  quoad  tdtra. 

Soon  thereafter,  viz.  on  the  20th  of  July  1804,  Robert  Kyle  executed  a  disposition 
of  Davidshill  in  favour  of  William  Kyle  of  Lynn,  and  his  second  son  William  junior, 
in  joint  fee  and  liferent,  aud  to  the  survivor  in  fee ;  whom  failing,  the  eldest  son  of  the 
second  marriage.  The  disposition  narrated  that  it  had  been  granted  *'  in  consideration 
of  the  said  William  Kyle  having  paid  the  debts  due  by  me  preceding  the  term  of 
Whitsunday  last^  and  of  the  annuity  after  mentioned  to  be  paid  by  them  to  me  and  my 
wife,  and  for  payment  of  which  I  have  received  an  heritable  bond  of  annuity  from  the 
said  William  Kyle  for  himself,  and  as  acting  for  his  said  son ; "  and  it  also  stated  that 
it  had  been  granted  for  love  and  favour.  The  annuity  alluded  to  was  L.20  in  favour 
of  Robert  Kyle  and  his  wife,  payable  out  of  the  lands  of  Davidshill  till  Whitsunday 
1809,  and  thereafter  L.30  during  their  lives.  Sasine  was  taken  on  these  respective 
deeds,  and  duly  recorded. 

About  the  same  time  William  Kyle  granted  a  disposition  mortis  causd  of  his  lands 
of  Lynn,  and  also  of  his  whole  means  and  effects,  to  his  eldest  son  the  pursuer,  subject 
to  considerable  burdens  in  favour  of  the  other  members  of  his  family,  with  the  exception 
of  his  second  son  William ;  and  in  virtue  of  this  deed,  the  pursuer,  on  the  death  of  his 
father,  (which  happened  very  soon  thereafter,)  made  up  titles  to  Lynn,  entered  to 
possession,  and  intromitted  with  the  whole  of  the  personal  estate. 

On  the  death  of  William  Kyle,  his  second  son  William  entered  to  possession  of 
Davidshill,  and  paid  the  annuity  till  1810,  when  Robert  Kyle  died;  and  he  continued 
to  do  so  to  his  widow  till  his  own  death  in  1816.  The  defender  David  Kyle  then  made 
up  titles  as  heir  of  provision  to  the  lands  of  Davidshill,  and  entered  to  possession.  In 
1821,  the  pursuer,  as  the  heir  at  law  of  Robert  Kyle,  brought  an  action  of  reduction  of 
the  disposition  executed  by  him  in  1804,  on  the  head  of  deathbed,  ex  capite  inter- 
dietionie,  and  facility  and  fraud. 

Lord  Eldin,  on  advising  a  proof  as  to  the  plea  of  deathbed,  reduced  and  decerned  in 
terms  of  the  libel ;  but  the  Court  altered,  repelled  that  plea,  and,  before  further  answer, 
''remitted  to  the  Lord  Ordinary  to  [119]  receive  a  condescendence  of  the  facts  which 
are  averred  and  offered  to  be  proved  respecting  the  onerosity  of  the  deed,"  ^ 

In  support  of  bis  allegation  of  onerosity  the  defender  stated,  that  Robert  Kyle 
having   prior   to    1800,  contracted  considerable  debts,  and  the  lease  being   a  most 


1  See  ante,  III.  No.  428. 
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injurious  tranBaction  for  him,  William  Kyle  of  Lynn  had  agreed  to  pay  these  debts, 
and  also  the  expenses  of  the  reduction  of  the  lease,  and  to  grant  an  heritable  bond  of 
annuity  to  him  and  his  wife  and  the  survivor  for  L.20,  to  be  increased  to  L.30  in  the 
event  of  the  lease  being  reduced  : — that  with  the  view  of  raising  this  action,  it  had  been 
considered  expedient  that  Robert  should  grant  the  bond  of  interdiction,  so  that  the 
action  might  be  pursued  by  him  and  his  interdictors : — that  William  had  paid  the  debts 
to  the  extent  of  upwards  of  L.200,  and  the  whole  expenses  of  the  action  ;  and  that  he 
and  the  other  disponees  had  regularly  paid  the  stipulated  annuity.  He  further  stated, 
that  the  disposition  of  L3rnn  to  the  pursuer,  and  the  whole  personal  effects,  had  been 
made  on  the  faith  of  the  validity  of  the  disposition  of  Davidfiiiill  in  favour  of  William, 
the  second  son,  and  that  both  were  regarded  as  forming  one  general  family  settlement. 
He  therefore  contended, — 

1.  That  as  the  value  of  the  estate  in  1804  did  not  exceed  the  amount  of  these 
advances  and  the  worth  of  the  annuity,  the  disposition  which  was  subsequently  executed 
in  1804  was  onerous  and  rational,  and  therefore  that  the  objection  of  its  having  been 
granted  in  favour  of  an  interdictor  was  not  well  founded ;  and, 

2.  That  the  pursuer  was  barred,  in  the  circumstances,  from  objecting  to  it. 

On  the  other  hand,  it  was  denied  by  the  pursuer  that  any  such  agreement  had  been 
made  prior  to  the  interdiction ;  that  any  evidence  of  it  had  been  produced,  or  of  the 
alleged  advances ;  or  that,  even  supposing  they  had  been  made,  that  they  were  at  all 
adequate  to  the  value  of  the  estate ;  or  that  there  was  any  intention  that  the  disposi- 
tion of  Davidshill  should  be  the  consideration  of  that  of  Lynn  in  his  favour.  He 
therefore  contended, — 

That  as  it  was  admitted  that  his  father  William  had  been  constituted  an  interdictor 
in  1800,  and  the  deed  in  question  had  been  granted  to  him  by  the  interdicted  party  in 
1804,  he  stood  in  a  situation  which  rendered  any  such  deed  illegal,  even  although  it 
had  been  granted  for  an  onerous  cause ;  and  that  as  no  onerosity  had  been  proved,  it 
was  a  fortiori  objectionable. 

The  Lord  Ordinary  reported  the  question  on  Cases ;  and  the  Court,  in  respect  that 
the  transaction  was  both  rational  and  onerous,  assoilzied  the  defender,  and  found 
expenses  due. 

[120]  Lord  Balorat. — ^The  decision  of  this  case  depends  on  whether  the  trans- 
action was  onerous  and  rational.  The  circumstance  of  a  party  being  imder  interdiction 
does  not  prevent  him  from  selling  hi9  property,  provided  it  be  done  for  a  proper  and 
onerous  cause.  The  purpose  of  the  interdiction  is  to  protect  him  against  being  entrapped 
into  gratuitous  obligations.  In  this  case  the  interdiction  appears  to  have  been  executed 
for  the  purpose  of  reducing  the  lease,  by  which,  in  effect,  Robert  Kyle  was  deprived  of 
his  property ;  and  his  brother  William,  with  the  approbation  of  all  the  friends,  appears 
to  have  stepped  forward  with  the  view  to  secure  this  property  to  the  family.  He  paid 
Robert's  debts,  the  expenses  of  the  action,  and  granted  a  bond  of  annuity ;  and  there- 
fore beingi  in  my  opinion,  both  a  rational  and  onerous  transaction,  I  think  it  ought  to 
be  sustained. 

Lord  Craigib. — There  is  a  great  deal  of  statement  on  the  one  side,  and  contradic- 
tion on  the  other ;  but  I  think  we  have  sufficient  materials  to  decide  this  case ;  and  I 
have  arrived  at  the  same  conclusion  with  Lord  Balgray.  The  existence  of  the  previous 
agreement  is  not  distinctly  denied ;  but  it  is  merely  said  that  there  is  no  evidence  of  it. 
Perhaps  it  was  not  reduced  to  writing ;  but  we  see  that  William  acted  on  the  faith  of 
it,  and  paid  various  debts,  and  the  expenses  of  the  action  of  reduction,  and  bound  him- 
self to  pay  a  specific  annuity ;  so  that  there  was  a  clear  rei  interventtte. 

Lord  Gillibs. — I  have  considerable  difficulty  in  this  case.  I  do  not  think  that 
there  was  any  actual  fraud :  and  I  am  disposed  to  believe  that  the  transaction  was  a 
beneficial  and  proper  one,  on  the  supposition  that  the  defender's  statements  are  correct. 
But  the  most  material  of  them  are  pointedly  denied.  Such  being  the  case,  and  the  fact 
being  undoubted  that  this  was  a  sale  by  an  interdicted  party  to  one  of  his  interdictors, 
I  think  we  cannot  support  it  until  we  have  the  matter  cleared  up  by  a  proof. 

Lord  Prbsidbnt. — There  is  certainly  great  hazard  in  countenancing  any  deed 
executed  by  a  party  under  interdiction  in  favour  of  an  interdictor ;  and  in  all  cases  the 
latter  must  show  clear  onerosity  and  rationality.  This,  I  think,  has  been  made  out  in 
the  present  case. 
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No.  88.  V.  Shaw  121  (O.E.  131).     14  Deo.  1826.     let  Div.— Lord  Medwyn. 

Eev.  Dr.  Davidson,  Petitioner. — Brown. 
T.  Falconer,  Eespondent.— Zmy— /.  JT.  Dickson. 

Bankruptey — Trustee — Process. — The  creditors  of  a  tenant  sequestrated  under  the 
Bankrupt  Act  agreed  that  the  landlord  should  have  a  preference  over  the  proceeds  of 
the  effects  hypothecated  to  him  for  his  rent,  on  allowing  them  to  dispose  of  them ; 
and  it  being  tdleged  that  sufficient  funds  had  been  realized,  but  had  been  paid  away 
by  the  trostee^Held  that  it  was  competent  to  enforce  such  a  claim  by  a  summary 
complaint,  and  that  the  successor  of  a  trustee  is  liable  for  the  obligations  of  his  pre- 
decessor;  but  a  remit  made  to  ascertain  the  fact  whether  there  were  free  proceeds. 

Dr.  Dayidson  having  obtained  a  warrant  of  sequestration  of  the  crop  and  effects  of 
his  tenant  Duncan  Weir  in  security  of  the  rent  of  the  year  1821,  and  also  a  decree  of 
lemoying,  applied  to  the  Sheriff  to  appoint  a  factor  to  reap  and  ingather  the  crop ;  and 
a  Mr.  Boog  was  named  accordingly.  In  the  mean  while  a  sequestration  of  the  estates 
of  Weir  under  the  Bankrupt  Act  had  been  awarded,  and  Walter  Falconer  was  appointed 
trustee.  Thereafter,  on  the  29th  of  August  1821,  Mr.  Patison,  agent  for  the  trustee, 
addressed  this  letter  to  Dr.  Davidson's  factor : — "  I  am  desired  by  Walter  Falconer, 
tnutee  confirmed  on  the  sequestrated  estate  of  Duncan  Weir,  to  request  from  you  a 
state  of  the  rents  due  to  the  Rev.  Dr.  Davidson  for  the  farm  and  limeworks  of  East 
Camp,  that  when  the  same  is  adjusted,  they  may  be  paid  from  the  first  proceeds  of  the 
estate.  On  your  agreeing  to  drop  all  further  procedure  in  the  process  you  have  lately 
raised  before  the  Sheriff  for  the  purpose  of  having  a  judicial  factor  appointed,  and 
allowing  the  trustee  to  go  on  and  manage  the  crop,  &c.,  it  shall  be  understood  that  your 
doing  so  shall  not  at  all  affect  the  rights  of  Dr.  Davidson  presently  existing,  but  that 
the  same  shall  remain  entire.'' 

To  this  the  following  answer  was  immediately  returned: — "Mr.  George  Brown, 
Foontainbridge,  has  just  now  been  here  with  a  letter  from  you  to  him,  from  which  it 
appears  that  you,  as  law-agent  and  acting  for  Mr.  Walter  Falconer,  the  trustee  on 
Duncan  Weirds  estate,  offer  terms  of  arrangement  regarding  the  management  of  the  crop 
on  the  farm  of  Hyndlaw,  on  this  management  being  allowed  to  remain  in  Mr.  Falconer, 
in  regard  to  his  cutting  down  and  ingathering  the  crop,  &c.,  on  Mr.  Brown's  agreeing, 
on  the  part  of  Dr.  Davidson,  to  drop  all  further  procedure  in  the  application  to  the 
Sheriff  for  having  Mr.  Boog  intrusted  with  the  management  of  this  crop, — it  being 
understood  that  his  doing  so  shall  not  at  all  affect  the  rights  of  Dr.  Davidson  presently 
existing,  but  that  the  same  shall  remain  entire.  On  the  part  of  Dr.  Davidson,  I  hereby 
pass  from  and  withdraw  the  application  to  the  Sheriff  for  having  Mr.  Boog  intrusted 
with  the  management  of  the  crop,  reserving  always  entire  to  Dr.  Davidson  all  his 
existing  claims  of  preference  on  said  crop,  which  shall,  by  his  doing  so,  not  be  affected 
thereby." 

In  consequence  of  this  agreement,  the  trustee  reported  to  a  meeting  [122]  of  the 
creditors,  ^  That  he  had  effected  an  arrangement  with  Mr.  Brown,  factor  for  Dr.  Davidson, 
and  that  in  consequence  he  had  been  allowed  to  ingather  the  crop  on  the  bankrupt's 
farm: — that  he  had  accordingly  done  so;  and  that  the  whole  com  crop,  with  the 
exception  of  &ve  and  a  half  acres  of  barley,  had  been  got  in,  in  good  condition ; "  and 
at  a  subsequent  meeting  he  was  authorized  to  sell  the  stock  by  public  roup,  which  he 
accordingly  did;  and  he  afterwards  reported  that  he  had  realized  the  proceeds, 
amoantiDg  to  Ij.265.  Dr.  Davidson,  in  the  interim,  had  lodged  a  claim  for  a  prefereixce 
of  JL215  •  but  it  appeared  that  the  trustee  had  incurred  law  expenses  and  other  chatg^ 
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which  almost  exhausted  the  funds.  He  died  in  May  1823,  and  his  brother  Thomas 
was  then  elected  in  his  place. 

Dr.  Davidson  having  been  unable  to  recover  payment  of  his  claim,  presented  a 
petition  and  complaint,  praying,  inter  cdia^  that  Thomas  Falconer,  the  trustee,  should 
be  ordained  to  lodge  a  state  of  his  accounts ;  and  further,  and  at  all  events,  "  to  make 
payment  to  the  petitioner  of  the  sum  of  L.215,  lis.  3d.,  being  the  amount  of  the  debt 
admitted  to  be  preferable,  with  interest  from  the  time  it  ought  to  have  been  paid  out 
of  the  first  proceeds  of  the  estate." 

To  this  demand  it  was  answered, — 

1.  That  as  the  transaction  took  place  with  a  former  trustee  who  had  intromitted 
with  the  funds,  and  the  respondent  did  not  represent  him,  and  as  free  funds  had  not 
been  recovered,  he  could  not  be  made  responsible  for  the  debt ;  and, 

2.  That  from  the  nature  of  the  claim,  it  resolved  into  an  ordinary  claim  of  debt, 
and  therefore  it  was  not  competent  to  constitute  it  against  the  respondent  in  the  form 
of  a  summary  petition  and  complaint. 

On  the  other  hand  it  was  maintained, — 

1.  That  as  the  former  trustee  represented  the  creditors,  for  whose  behalf  the  trans- 
action was  made,  and  the  respondent  stood  in  the  same  situation.  Dr.  Davidson  was 
entitled  to  enforce  the  obligation  against  him ;  and  as  funds  had  been  realized  to  the 
full  amount  of  the  debt,  he  was  bound  to  make  them  forthcoming ;  and, 

2.  That  as  he  had  claimed  as  a  creditor,  and  the  trustee  was  at  all  times  amenable 
to  the  Court  by  summary  complaint  for  his  conduct.  Dr.  Davidson  was  entitled  to 
complain  of  it  in  this  shape,  in  order  to  have  him  ordained  to  pay  to  him  the  amount 
of  his  claim. 

The  Lord  Ordinary  found,  "That  the  petitioner,  the  landlord,  sequestrated  the 
effects  of  his  tenant  Duncan  Weir  for  the  arrears  of  rent  1820,  as  also  in  security  for 
his  current  rent  1821,  prior  to  his  sequestration  under  the  Bankrupt  Act  on  6th  July 
1821 : — that  on  the  application  of  the  landlord,  the  Sheriff',  on  28th  August,  authorized 
a  neutral  person  to  reap  and  ingather  the  crop,  subject  to  the  orders  of  Court : — that 
next  day  a  proposal  is  made  on  behalf  of  the  trustee  for  the  creditors  of  Weir,  which 
was  agreed  to  by  the  petitioner,  that  he  should  desist  from  all  [123]  further  proceedings 
before  the  Sheriff,  and  allow  the  trustee  to  manage  the  crop,  on  condition  that  the 
petitioner's  right  should  remain  entire,  and  that  his  preferable  claim  should  be  paid  from 
the  first  proceeds  of  the  estate  : — that  the  petitioner's  preferable  claim  against  Weir's 
estate  amounted  to  L.215,  lis.  3d. ;  and  that  it  appears  from  the-  roup-roU  of  the  crop 
and  stocking,  as  well  as  from  other  sums  recovered  for  the  estate,  that  the  trustee 
recovered  what  was  sufficient  to  have  discharged  the  petitioner's  debt,  but  no  payment 
whatever  was  made  to  him : — that  it  is  stated  on  the  part  of  the  respondent^  that  the 
sums  received  by  the  former  trustee  were  paid  away  to  other  creditors  by  vote  of  the 
creditors :  Finds,  under  these  circumstances,  that  the  petitioner  has  a  claim  against  the 
creditors  for  the  amount  of  the  preferable  debt  due  to  him,  with  interest  from  the  date 
the  said  rent  was  payable,  and  that  he  cannot  be  cut  out  of  this  claim  by  the  death  of 
the  former  trustee,  and  the  election  of  a  new  one ;  for  his  claim  was  not  a  personal 
claim  against  the  toustee  individually,  but  lay  against  the  trustee  as  representing  the 
creditors :  Therefore  decerns  against  the  respondent,  as  the  trustee  on  the  estate,  for 
the  sum  of  L.215,  lis.  3d.,  with  interest  as  above;  but  supersedes  extract  till  the  first 
sederunt  day  in  November  next,  that  in  the  mean  time  the  respondent  may  call  a 
meeting  of  the  creditors,  and  lay  before  them  this  interlocutor,  and  call  upon  them 
to  provide  funds  for  enabling  him  to  meet  the  decerniture  in  favour  of  the  petitioner." 

Falconer  having  reclaimed,  the  Court  *^  recalled  the  interlocutor  complained  of,  and 
remitted  to  his  Lordship  to  ascertain  the  amount  of  the  expenses  attending  the  sale  of 
Duncan  Weir's  effects  filing  under  the  sequestration  before  the  Sheriff,  with  any  other 
deductions  competent  to  be  made  from  the  petitioner's  claim,  and  thereupon  to  do  as 
his  Lordship  shedl  see  cause." 

The  Court  were  in  general  of  opinion,  that  as  the  former  trustee  represented  the 
creditors,  whereby  they  were  bound  to  pay  the  claim  of  Dr.  Davidson  out  of  the  first 
free  proceeds,  and  as  the  present  trustee  stood  in  his  place,  he  was  bound  to  implement 
the  obligation,  and  that  the  petition  was  quite  competent ;  but  that  the  Lord  Ordinary 
ought,  in  the  first  place,  to  have  ordered  the  accounts  to  have  been  produced,  to  see 
whether  there  were  any  free  proceeds. 
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No.  85.  V.  Sliaw  124  (O.E.  135).    14  Deo.  1826.    2nd  Diy.—Lord  Mackenzie. 

W.  GuTHBiB,  Pursuer. — Maitland — A.  iPNeUL 

P.  M'Eachkbn,  Defender. — Cuninghame — Gillies. 

Affeni  and  Clieni. — Ciicumstances  in  which  the  Court  sanctioned  the  modification  hy 
the  Lord  Oidinary  of  a  law-agent's  account,  and  refused,  on  the  motion  of  the  agent, 
to  remit  to  the  Auditor. 

In  an  action  at  the  instance  of  Guthrie,  writer  in  Edinbuigh,  against  M'Eachem, 
for  payment  of  a  business  accoant  amounting  to  L.27,  alleged  to  have  been  incurred  by 
him  in  tiavelling  to  Inyeiary,  and  attending  a  meeting  of  creditors,  on  the  employment 
of  M'Eachem,  l^e  Lord  Ordinary  decerned  against  the  latter  for  payment  of  L.  10,  to 
which  his  Lordship  modified  the  account,  without  remitting  it  to  the  Auditor. 
M'Eachem  acquiesced  in  this  judgment.  Guthrie  however  reclaimed,  and  contended 
[126]  that  the  Auditor  was  the  proper  officer  for  modifying  agents'  accounts  sued  for, 
and  that  the  Lord  Oidinary  was  not  entitled  to  do  so  without  remitting  to  him.  But 
the  Coiirt^  being  satiafied  that  if  Guthrie  had  been  employed  at  all  to  do  the  duty 
charged,  it  was  not  by  M'Eachem,  and  that  had  the  latter  reclaimed,  he  would  have 
been  entitled  to  absolvitor,  refused  Guthrie's  petition. 


Ko.  87.  V.  Shaw  125  (O.E.  186).    15  Deo.  1826.    Ist  Div.— Lord  Medwyn. 

Mrs.  LocKHART  and  Others  v.  Sir  C.  Trotter  and  Others  (Trustees  of 
Colin  M'Kknzie),  and  W.  Soss  and  H.  Anderson. 

[Fully  reported,  3  W.  &  S.  481 ;  5  S.RR  (H.L.)  232.] 


No.  89.  V.  Sliaw  129  (O.E.  140).    15  Deo.  1826.    2nd  Div— Lord  Robertson. 

J.  Hamilton,  W.S.,  Cautioner  in  Advocation. — D.  of  F.  Moncreijf — MbfUeUh. 
M'GiLP  and  Shirra,  Eespondents. — Jameson — A.  Wood. 

Process — ArbUmtion, — 1. — No  objection  to  a  decree  in  an  action  against  a  company, 
that  it  was  pronounced  after  the  sequestration  of  the  company,  and  the  death  of  the 
sole  partner,  without  being  transferred  against  the  creditors  or  representatives,  notice 
having  been  given  to  the  former,  who  declined  to  appear. — 2. — Question  as  to  the 
validity  of  a  decree-arbitral  as  incomplete. 

This  was  a  special  case,  in  which  the  Lord  Ordinary  had  decerned  against  C.  and 
A  Hamilton  and  Company,  advocators  of  a  process  from  the  Magistrates  of  Glasgow, 
for  payment  of  a  certain  sum.^    The  Court  adhered,  on  a  petition  by  Mr.  Hamilton, 

^  The  case  arose  thus :  Berwick  raised  an  action  against  Hamilton  and  Co.  before 
the  Magistrates  of  Glasgow,  and  the  parties  thereupon  made  a  reference  to  an  arbiter, 
in  whidi  MKjrilp  and  Shirra,  as  in  right  of  Berwick,  (who  become  bankrupt,)  made 
appearance.     This  being  objected  to,  the  arbiter,  after  investigating  the  merits,  decerned 
agaiDst  Hamilton  and  Co.  for  £211, — ^but  '*  respectfully  referring  to  the  Court  to  decide 
as  to  M'Gilp  and  Shirra's  right  of  compearance,  and  title  to  this  money."    The 
Magistrates  decerned  in  their  favour,  whereupon  Hamilton  and  Co.  brought  an  advoca- 
tion as  against  Berwick,  in  which  Hamilton,  W.S.,  became  cautioner.    Lord  Robertson 
found  "  that  said  decree-arbitral  is  incomplete,  and  incapable  of  being  carried  into  effect, 
in  so  &r  as  it  does  not  decide  to  whom  said  sum  is  payable,  but  expressly  refers  that 
most  important  point  to  the  decision  of  the  Magistrates :  Farther,  that  the  decree  of 
the  arbiter  does  not  exhaust  the  points  in  dispute  between  the  parties,  in  so  far  as  it 
does  not  decide  as  to  expenses,  but  expressly  refers  that  point  to  the  decision  of  the 
Magistrates  :  Finds  that,  in  these  circumstances,  the  decree  pronounced  by  the  arbiter 
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W.S.  the  cautioner  in  the  advocation,  repelling  an  objection  taken  by  him  to  the  Lord 
Ordinary's  judgment,  tJiat  it  was  null  and  void  in  consequence  of  the  previous  aequea- 
tration  of  the  company,  and  death  of  the  only  partner  of  it,  without  the  creditors  or 
representatives  having  been  made  parties,  seeing  that  due  intimation  had  been  given  to 
the  trustee  and  creditors,  who  resolved  not  to  oppose  the  action. 


No.  90.  V.  Shaw  130  (0.£.  140).    15  Dec.  1826.    2nd  Div.— Lord  Mackenzie. 

Captain  J.  Rkid,  Pursuer. — B.  of  F.  Mfmcreiff—MarshaU. 

J,  Walker,  Defender. — Mwrray — Buchanan. 

Et  h  contra. 

Submission — Dea'ce-Arhitrdl. — Circumstances  in  which  it  was  held, — 1. — That  a  decree- 
arbitral  could  not  in  part  be  sustained,  and  in  part  set  aside. — 2. — That  an  ex  parte 
explanation  by  the  arbiter,  after  pronouncing  his  award,  is  ineffectual. — 3. — ^That  a 
reference  forming  part  of  an  agreement  did  not  fall  by  Uie  decree  pronounced  being 
inept ; — but, — i. — That  the  referee  chosen  may,  by  his  conduct,  disqualfy  himself 
from  again  deciding. 

Captain  Beid  was  tenant  of  the  farm  of  Inverichney  under  a  lease  which  bound  him 
to  pay  a  rent  of  L.84  and  36  bolls  of  oatmeal,  and  provided  that  he  should  be  entitled, 
at  the  end  of  the  lease,  to  his  meliorations  on  the  houses  to  an  extent  not  exceeding 
L.150,  besides  the  value  of  the  timber  of  the  roofs,  and  the  machinery  of  the  thrashing 
and  meal  mills  to  be  erected  by  him.  Part  of  this  farm  Captain  Eeid  subset  to  Walker 
in  1819,  for  the  whole  period  of  the  principal  lease,  by  missives  which  stipulated  L.190 
of  rent,  and  communicated  .to  Walker  a  right  to  the  claim  for  meliorations  at  the  end  of 
the  lease  to  the  extent  of  one-half.  Before,  however,  entering  into  possession.  Walker 
having  complained  that  the  rent  was  too  high,  the  parties  submitted  the  matter  to  a 
person  mutually  chosen,  who  fixed  the  rent  at  L.160  for  the  first,  and  L.175  for  future 
crops ;  and  ordained  Walker,  at  his  entry,  to  pay  to  Captain  Beid  the  value  of  the 
houses  on  the  farm,  at  a  valuation  by  men  to  be  mutually  chosen.  The  houses  were 
accordingly  valued  at  L.199,  which  sum  Walker  paid  to  Captoin  Beid.  After  possess- 
ing the  farm  for  two  years,  he  became  convinced  that  the  rent  was  still  greatly  beyond 
what  he  could  afford  to  pay,  and  he  proposed  to  give  up  the  lease.  Captain  Beid 
having  consented  to  this  on  condition  of  receiving  payment  of  damages,  the  parties 
entered  into  an  agreement  to  that  effect,  containing  a  reference  to  Mr.  Wilson,  the 
landlord's  factor,  in  these  terms : — "  I  the  said  Captain  Beid  hereby  refer  the  amount 
of  damages  sustained  by  me  in  consequence  of  the  agreement  entered  into  as  before 
narrated,  to  the  amicable  decision  of  George  Wilson,  Esq. ;  and  I  the  said  John  Walker 
also  agree,  and  hereby  refer  the  same  to  his  decision." 

Under  this  reference  Captein  Beid  stated  his  claim  of  damages  in  a  memorial  under 
separate  heads,  and  among  them  was  one  item  for  the  value  of  certain  houses  erected  on 
the  farm  for  the  accommodation  of  his  own  family,  in  consequence  of  Walker  obtaining 
possession  of  the  house  and  offices  abeady  on  the  farm.  The  award  of  the  arbiter  was 
as  follows  : — "  In  consequence  of  a  reference  to  me  by  Captain  James  Beid  in  I^ether 
Inverichney,  and  Mr.  John  Walker  in  Upper  Inverichney,  regarding  certain  claims 
made  by  the  former  against  the  latter,  as  contained  in  a  memorial  dated  the  28th 

could  not  become  effectual  merely  by  the  Magistrates  interposing  their  authority  thereto 
as  it  stood ;  but  that  it  derives  its  efficacy  from  the  addition  made  by  the  Magistrates, 
"  decerning  in  favour  of  MKrilp  and  Shirra ; "  and  appointed  parties  to  go  into  the 
merits,  and  the  right  of  M^Gilp  and  Shirra  to  appear.  Hamilton  and  Co.'s  estotes  were 
then  sequestrated ;  and  Hamilton  (said  to  be  the  sole  partner)  soon  afterwards  died. 
The  trustee  and  creditors,  considering  it  inexpedient  to  oppose  the  action,  declined  to 
appear ;  but  Hamilton,  the  cautioner,  appeared,  and  was  idlowed  to  plead  as  in  place  of 
Hamilton  and  Co.  Having  failed  to  obtemper  an  order,  the  Lord  Ordinary  decerned 
against  him,  whereupon  he  I'eclaimed,  contending,  1.  That  he  was  liberated  by  the  inter- 
locutor setting  aside  the  decree-arbitral ;  and,  2.  That  the  action  ought  to  have  been 
transferred  against  the  trustee  and  representatives. 
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l^ovember  last,  find  and  decern  the  said  John  Walker  liable  in  damages  to  the  said 
Captain  James  Beid  to  the  extent  [131]  of  eighty  gaineas,  payable  on  the  Ist  of  June  next: 
Also  find  the  said  John  Walker  liable  to  the  said  Captain  James  Beid  for  the  value  of 
the  houses  as  at  his  entry  thereto ;  allowing  him,  however,  repayment  of  any  sum  that 
he  may  have  paid  in  the  name  of  meliorations :  On  the  other  hand,  find  the  said 
Captain  James  Beid  liable  to  take  off  the  crop  of  wheat  presently  growing  on  the 
possessioD,  at  a  valuation  to  be  put  thereon  by  two  men  to  be  mutually  chosen,  betwixt 
and  the  middle  of  June  next ;  and  further  find  the  said  Captain  James  Beid  liable  for 
L19, 158.  lOd.  sterling,  as  the  value  of  ploughing  and  br^-furrowing  performed  by 
the  said  John  Walker.'' 

The  parties  having  differed  as  to  the  meaning  of  this  award,  particularly  as  to  the 
second  finding,  Mr.  Wilson,  on  an  application  to  him  by  Walker's  agent,  wrote  a  letter 
in  answer,  stating  that  his  meaning  was,  ''  that  John  Walker  is  accountable  to  Captain 
Said  for  any  deterioration,  if  any,  of  the  value  of  the  houses  on  the  possession  since 
his  entry  thereto,  and  this  to  be  ascertained  by  a  new  appraisement,  which  I  then 
recommended  to  be  made  as  soon  as  possible, — John  Walker  being  always  entitled  to 
repayment  of  the  sum  paid  by  him  to  Captain  Beid,  and  stated  by  Uie  former  at  L.195, 
minus  pejoration,  which  might  eventually  be  found  due,  after  having  the  houses  valued 
anew,  as  recommended  by  me."  In  the  mean  time,  however,  Captain  Beid  had  raised 
the  present  action,  concluding  alternatively  for  damages,  on  the  assumption  that  the 
awaid  was  not  binding,  or,  in  the  event  of  its  being  held  an  effectual  decree,  for 
payment  of  the  two  sums  awarded  by  the  first  and  second  findings  of  the  decree ;  and, 
on  the  other  hand,  Walker  raised  an  action  for  implement  of  the  award  in  his  favour, 
as  explained  by  the  arbiter's  subsequent  letter.  These  actions  were  coigoined ;  and 
besides  certain  objections  to  the  form  of  the  decree,^  Captain  Beid  contended, — 

1.  That  it  was  null,  as  not  exhausting  the  matter  submitted,  viz.  the  claim  of 
damages  at  his  instance,  in  so  for  as  it  awarded  no  damages  in  regard  to  the  houses 
which  he  had  been  obliged  to  erect  to  accommodate  his  family,  in  consequence  of  the 
lease  to  Walker,  and  had  not  fixed  the  exact  amount  to  be  paid  by  Walker  in  respect  of 
the  houses  mentioned  in  the  second  finding ;  and  also  in  so  far  as  the  value  of  the  crop 
of  wheats  to  form  a  deduction  from  the  damages,  was  left  to  be  determined  by  a  future 
appointment  of  arbiters ;  and, 

2.  That  at  all  events  the  ex  parte  explanation  by  the  arbiter,  after  pronouncing  his 
award,  was  totally  ineffectual. 

To  this  it  was  answered, — 

1.  That  the  first  finding  in  the  award  completely  exhausted  the  claim  of  damages  at 
the  instance  of  Captain  Beid,  which  was  the  sole  object  of  [1S2]  the  reference,  and  must 
be  held  to  have  included  every  separate  claim  which  he  could  demand  in  nomine  damni  ; 
and  that  the  remaining  points  decided  by  the  arbiter  were  beyond  the  limits  of  the 
submiesion,  as  being  either  claims  on  the  part  of  Walker,  or  claims  properly  of  debt, 
and  not  of  damage,  on  the  part  of  Beid,  as  was  that  determined  in  the  second  finding 
as  to  the  houses ;  and  consequently  that  the  first  finding  of  damages,  which  was  intra 
fines  eompromissif  and  exhausted  the  only  subject  of  it,  could  not  be  rendered  ineffectual 
by  the  subsequent  part  of  the  award,  which  was  ultra  vires  of  the  arbiter ;  and, 

2.  That  die  explanation  by  the  arbiter  had  been  obtained  at  the  desire  of  both 
parties ;  (but  of  this  averment  there  was  no  evidence). 

The  Lord  Ordinary  found,  '*  that  the  decree-arbitnd  libelled  is  void,  except  in  so  far 
as  it  fixes  the  amount  of  damages  due  by  John  Walker  to  Captain  Beid  at  eighty 
guineas,  to  which  extent  it  appears  to  the  Lord  Ordinary  that  no  valid  objection  has 
been  stated  against  the  same." 

Against  this  interlocutor  Captain  Beid  presented  a  petition,  praying  to  be  allowed  a 
proof  of  his  damage  at  large,  either  by  commission,  or  by  a  remit  to  the  Jury  Court ; 
but,  on  hearing  the  opinions  of  the  Court  at  advising,  he  consented  to  name  new 
referees,  to  whom  the  cause  might  be  remitted. 

The  Court  recalled  the  interlocutor  of  the  Lord  Ordinary,  **  in  respect  the  award 
cannot  be  in  part  sustained  and  in  part  rejected ;  and  both  parties  now  declaring  their 
willingnesB  to  name  referees  for  carrying  into  effect  the  agreement  and  reference  between 

'  These  were,  that  it  was  not  tested,  having  no  testing  dause  nor  witnesaea ;  but  it 
WIS  holograph. 
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them,  remitted  to  the  Lord  Ordinary  to  proceed  accordingly ; "  and  to  this  judgment 
their  Lordships  adhered,  on  a  reclaiming  petition  by  Widker,  "in  respect  tiie  inter- 
locutor only  applies  to  the  award  in  this  case." 

Lord  Glbnleb. — I  have  considerable  doubts  of  the  possibility  of  separating  this 
decree  into  parts,  sustaining  the  one  and  reducing  the  oUier.  I  can  conceive,  where 
the  matters  are  not  mixed,  that  decrees-arbitral  may  be  set  aside  so  far  as  ultra  vires, 
and  supported  so  far  as  irUra  vires;  but  that  will  not  apply  here.  Surely  the  state  of 
the  houses  was  a  principal  article  of  damage,  and  the  decree  as  to  them  is  necessarily 
mixed  with  the  other  matters;  and  if  the  decree,  so  far  as  intra  vires^  is  indirectly 
influenced  by  that  on  the  matter  ultra  vires,  it  must  be  set  aside  altogether. 

Lord  Pitmillt. — I  agree  so  far  with  the  opinion  delivered;  but  I  think  all  the 
points  may  still  be  decided  by  the  arbiter.  He  has  only  fixed  one  part  of  the  damages, 
and  that  is  right  enough.  As  to  Ihe  houses,  we  cannot  take  the  explanation  into  view, 
which  is,  besides,  conteidictory  of  the  award.  In  regard  to  the  two  other  articles,  they 
were  properly  deductions  from  the  damages,  and  within  the  arbiter's  powers ; — ^he  is 
only  wrong  in  leaving  the  valuation  of  the  wheat  to  others,  and  not  deciding  it  himself. 
This  is  not  properly  a  submission,  but  an  agreement ;  and  I  rather  think  that  it  is  still 
before  the  arbiter. 

[133]  Lord  Allowat. — If  this  were  an  ordinary  submission,  I  would  have  no  diffi- 
culty in  setting  it  altogether  aside ;  but  it  is  part  of  an  agreement, — a  reference  to 
ascertain  the  conditions  for  accepting  the  surrender  of  a  lease ;  and  as  part  of  the  agree- 
ment^ I  have  great  difficulty  in  getting  quit  of  it.  To  a  certain  extent^  so  far  as  regards 
the  eighty  guineas,  the  arbiter  has  gone  quite  right ;  but,  as  to  the  rest,  his  award  is 
quite  inexplicable ;  and  I  rather  think  that  it  should  go  back  to  the  arbiter  to  settle 
these ;  only  I  entertain  doubts  of  sending  it  to  the  same  arbiter,  on  the  ground  of  his 
having  given  an  explanation  of  his  decree  on  the  partial  application  of  one  party. 

Lord  Justiob-Clerk. — This  decree  cannot,  I  think,  be  split  into  parts.  The  fair 
meaning  of  the  submission  is,  what  was  to  be  paid  by  the  one  party  to  the  other ;  and, 
in  determining  the  damages,  the  obligations  in  the  lease  must  be  isksn  into  view.  Nor 
do  I  think  that  the  arbiter  went  beyond  his  powers  in  considering  how  far  the  houses 
were  deteriorated,  or  what  was  due  in  respect  of  the  wheat  crop ;  and  his  only  error  was 
in  not  valuing  it  himself,  but  leaving  it  to  be  done  by  a  new  appointment.  The  decree, 
therefore,  does  not  exhaust  the  submission ;  and  although  we  do  not  mean  to  lay  down 
a  general  rule  that  a  decree^urbitral  cannot  stand  in  part  and  be  reduced  in  part,  yet  this 
decree  is  in  that  situation.  The  agreement,  however,  may  still  be  followed  out,  although 
I  concur  with  Lord  Alloway  that  we  cannot  remit  to  the  same  person ;  but  as  the  parties 
are  now  willing  to  name  new  referees,  the  cause  may  be  sent  back  to  the  Lord  OMinary 
to  have  that  course  of  procedure  followed  out 

Pursuer^ s  Authorities, — Lord  Kilkerran  in  Lovat  v.  Yiaser,  June  22,  1738,  (625); 
Steele,  June  22,  1809,  (F.C.);  Woodrop,  Feb.  4,  1794,  (628);  Lindsay,  July  16, 1794, 
(Beirs  Cases);  Heggie,  Feb.  1,  1825,  (ante,  III.  No.  342);  Glennie,  Feb.  24,  1825, 
(ante,  III.  No.  388). 

Defender's  AutJwrities.—'EMl  of  Selkirk,  Jan.  17, 1778,  (627) ;  Kyd,  June  19, 1810, 
(F.C.);  Johnstone  v,  Cheape,  as  reversed  in  H.  of  L.  July  10,  1817. 

[Cf.  Kid  V.  Walker,  7  S.  82 ;  Smith  v.  Wharton,  5  D.  750 ;  Cax  Brothers  v. 

Binning  ^  Son,  6  M.  167.] 


No.  91.  V.  Shaw  133  (O.E.  147).    16  Dec.  1826.    Ist  Div. 

J.  M'Lauohlan,  Petitioner. — Co(Mum — Marshall. 

W.  Carson,  Kespondent — SoL-Qen.  Hope. 

Administration  of  Justice. — Held  to  be  an  interference  with  the  administration  of  justice 
to  publish  a  report  of  a  statement  made  at  a  public  meeting  of  road  trustees  by  their 
agent,  relative  to  a  case  depending  in  Court  against  them. 

On  the  22d  of  May  1826,  M'Lauchlan  raised  an  action  of  damages  against  the  road 
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trnstees  of  the  county  of  Wigton,  in  which  he  alleged,  that  in  consequence  of  their 
having  formed  a  new  road  intersecting  an  [134]  old  one  which  they  had  neglected  to 
shut  up,  he  was  overtumed,  while  travelling  along  it  during  the  night  with  his  gig  and 
horse,  by  means  of  a  ditch  which  they  had  cut  across  it,  whereby  he  had  suffered  a 
severe  injury,  and  therefore  that  they  were  liable  to  him  in  damages.  The  case  was,  on 
the  4th  of  July,  remitted  to  the  Jury  Court,  and  the  trustees  gave  in  defences,  stating 
that  the  old  toad  had  been  shut  up ;  that  M'Lauchlan  was  aware  of  this ;  but  that,  being 
desirous  to  outstrip  the  mail-coach,  and  being  somewhat  intoxicated,  he  had  driven  his 
horse  and  gig  with  great  impetuosity,  and,  instead  of  proceeding  by  the  new  straight 
road,  he  had  turned  off  and  entered  the  old  road,  which  had  for  some  time  previous 
become  the  property  of  the  Earl  of  Stair ;  and  therefore,  if  any  accident  took  place,  his 
Lordship,  and  not  the  trustees,  was  liable ;  but  that  M'Lauchlan  had  no  claim  against 
any  one,  as  the  alleged  injury  arose  from  his  own  impetuous  conduct.  These  allegations 
being  denied  by  him,  the  Jury  Court  ordered  the  case  to  be  prepared  in  the  usual  form 
by  condescendence  and  answers. 

While  the  cajse  was  in  this  state,  a  paragraph  appeared  in  the  Dumfries  Weekly 
Journal,  and  Nithsdale,  Annandale,  and  Galloway  Advertiser,  of  17th  October  1826, 
(of  which  Carson  was  the  editor,)  under  the  head  Wigton,  in  which,  after  giving  the 
local  news  of  that  town,  and  mentioning  that  a  meeting  of  the  freeholders  had  been  held, 
at  which  certain  matters  had  been  discussed,  and  that  this  was  followed  by  a  meeting 
of  the  road  trustees,  at  which  their  law-agent  gave  the  meeting  some  information  on  a 
case  in  which  they  were  interested,  proceeded  as  follows : — 

'*  There  was  also  another  case.  One  MlAUchlan,  a  tea-merchant  of  Glasgow,  having 
been  at  Stranraer  on  business,  in  endeavouring  to  outstrip  the  mail  had  taken  the  wrong 
road,  and  actually  leaped  his  horse  and  gig  over  a  ditch  three  feet  wide,  and  carried  it 
over  the  bank,  where  he  was  upset,  though  without  any  particular  injury  to  himself, 
horse,  or  gig,  excepting  that  the  country  people  cut  away  the  harness  to  extricate  him. 
He  at  first  demanded  ten  pounds  of  damages,  and  it  was  intended  to  pay  this  sum,  rather 
than  enter  into  an  expensive  litigation ;  but  M'Lauchlan  became  impatient,  and  raised 
an  action  against  Mr.  M'Haffie,  the  clerk  to  the  meeting,  increasing  his  demands  from 
ten  to  one  himdred  pounds.  Mr.  Hathorn  stated  that  he  had  given  in  defences,  and 
had  learned  much  in  favour  of  the  road  trustees  since  he  came  into  the  county.  The 
line  of  road  given  up  was  upon  Lord  Stair's  property.  The  road  trustees  had  returned 
it  to  him,  and  he  had  instantly  taken  possession  by  sinking  a  ditch,  and  putting  a  strong 
paling  completely  across  it.  If,  therefore,  at  the  end  of  nine  months  it  was  broken  down 
or  carried  away,  the  road  trustees  were  not  to  blame.  It  was  against  Lord  Stair  he 
ought  to  have  raised  his  action.  It  could  be  proved  that  he  had  seen  and  was  aware  of 
the  state  of  this  road  in  the  course  of  the  day,  and  would  not  believe  next  morning  but 
that  he  had  been  on  the  right  road,  until  he  was  taken  out  to  see  it  It  could  also  be 
pioved  that  he  never  employed  a  medical  man,  and  was  [136]  not  materially  hurt.  It 
was  agreed  that  another  attempt  at  a  compromise  should  be  made,  and  if  unsuccessful, 
that  ti^e  case  should  be  defended,  and  Lord  Stair  conjoined  in  the  process,  as  the  party 
in  possession  at  the  time." 

MlAUchlan  then  presented  a  petition  and  complaint  to  the  Court  of  Session, 
complaining  of  this  paragraph  as  being  calculated  to  interfere  with  the  administration 
of  justice ;  and  prayed  the  "  Court  to  inflict  on  the  said  William  Carson  a  pTmishment 
adequate  to  the  foresaid  offence  of  which  he  has  been  guilty,  and  to  find  him  liable  in 
expenses." 

In  support  of  this  complaint  he  stated.  That  as  the  parties  in  the  depending  action 
were  at  issue  on  the  facts,  the  case  must  necessarily  be  tried  by  a  jury  at  Ayr ;  and  that 
as  the  jurors  and  witnesses  would  consist  of  persons  residing  in  the  counties  of  Wigton 
and  Ayr,  in  which  the  newspaper  had  its  chief  circulation,  and  as  the  paragraph  con- 
tained an  ex  parte  statement  of  the  case,  it  had  a  direct  tendency  to  create  an  improper 
impression  and  prejudice  on  their  minds. 

To  this  it  was  answered.  That  the  respondent  had  received  the  communication  from 
Mb  r^[ular  correspondent  at  Wigton ;  and  that  as  it  was  the  report  of  what  had  taken 
place  at  a  public  meeting  and  formed  part  of  the  local  news  of  that  district,  he  had 
inserted  it  in  his  newspaper ;  but  that,  in  doing  so,  he  had  no  intention  whatsoever  to 
interfere  with  the  administration  of  justice,  or  to  raise  up  any  prejudice  against  tt^  caa^ 
of  the  oomplainer  : — that  he  had  expressed  his  willingness  to  insert  any  counter  g^tc- 
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ment  which  the  complainer  might  think  requisite,  and  had  since  kept  his  readeis  on 
their  guard  against  being  influenced  one  way  or  another  by  the  contents  of  the  paragraph.. 
At  the  same  time  he  expressed  contrition  if  he  had  done  any  thing  irregular,  and  was 
still  willing  to  do  what  should  be  thought  fit  to  make  amends,  if  any  injury  had  been 
suffered. 

The  Court  sustained  the  complaint^  but,  considering  the  nature  of  the  respondent's 
answer,  and  that  he  had  expressed  contrition,  did  not  inflict  any  fine;  and  the 
complainer  having  limited  his  demand  to  expenses  the  Court  pronounced  judgment 
accordingly.^ 

Lord  PRBsroBNT. — Reports  of  depending  cases  are  at  all  times  very  dangerous, 
and  tend  to  interfere  with  the  administration  of  justice.  It  may  be  pexiectly  lawful 
to  state  that  an  interesting  point  of  law  has  arisen,  and  is  depending  in  Court ;  but  it 
is  extremely  improper  to  enter  upon  a  history  of  the  facts  of  a  case.  This  ought  not 
to  be  done  until  it  is  decided.  In  particular,  this  is  the  more  requisite  since  the 
institution  of  Jary  Trial,  and  in  regard  to  cases  depending  in  that  Court.  I  observe 
that  in  England  full  reports  are  given,  even  where  a  judicial  inquiry  is  merely  making, 
as  in  Coroners'  [136]  Inquests,  which  cannot  &il  to  be  prejudicial  to  the  parties  on  the 
trial  of  the  case ;  and  the  editors  of  newspapers  appear  to  insist  that  they  have  the 
right  to  do  so. 

The  other  Judges  did  not  express  any  opinion,  but  did  not  dissent  from  that  which 
was  delivered. 

Petition's  Avilumty.—Renidi&swm,  Dec.  10,  1824,  {ante.  III.  I^o.  278). 
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G.  Young,  Suspender. — Jameson, 

G.  Paton,  Charger. — Guninghame, 

Process — Bsferencs  to  Oath, — ^Held  incompetent,  after  a  bill  has  been  eimpliciter  and 
finally  refused  without  any  reservation,  to  refer  the  matter  to  the  charger's  oath. 

Toung  having  been  charged  by  Paton  on  a  bill  of  exchange,  of  which  he  was 
acceptor,  presented  a  bill  of  suspension,  (not  containing  in  it  any  reference  to  oath,) 
which  was  refused  by  the  Lord  Ordinary.  He  then  reclaimed  to  the  Court ;  but  their 
Lordships,  on  the  24th  of  November,  adhered  to  the  Lord  Ordinary's  interlocutor.  At  the 
time  of  pronouncing  this  judgmenl^  no  offer  of  reference  to  oath  was  made  by  Young ; 
nor  was  there  any  reservation  to  that  effect  inserted  in  the  interlocutor,  which 
was  a  simple  judgment  of  adherence,  with  a  remit  to  the  Lord  Ordinary  to  find 
additional  expenses  due ;  but  on  the  30th  he  presented  a  minute  of  reference,  which  the 
Court  remitted  to  the  Lord  Ordinary,  "  to  do  [138]  therein  as  he  shall  see  proper." 
His  Lordship,  ''  in  respect  that  the  interlocutor  refusing  the  bill  was  simpliciter  adhered 
to  by  the  Court  on  the  24th  ultimo,  and  no  other  remit  made  to  the  Lord  Ordinary  but 
to  find  additional  expenses  due,  and  that  this  minute  was  presented  to  the  Court  only 
on  the  30th,"  refused  it  "as  incompetent;"  and  the  Court  unanimously  adhered. 

The  Lord  Ordinary  observed  in  a  note : — 

"This  minute  was  not  given  in  by  permission  of  the  Court;  and  the  interlocutor 
remitting  it  to  the  Lord  Ordinary  has  not  sustained  the  reference,  and  remitted  to  take 
the  deposition  of  the  charger ;  but  the  remit  is,  '  to  do  therein  as  he  shall  see  proper ; ' 
and  his  reason  for  considering  it  incompetent  he  shall  now  explain.  The  party  has 
probably  been  led  to  suppose  that  such  a  minute,  at  this  stage  of  the  proceeding,  is 
competent,  because,  in  a  process  in  the  Court  of  Session,  it  is  competent,  any  time 
before  extract^  to  refer  the  cause  of  action  to  the  oath  of  the  opposite  party,  although 
in  other  respects  the  cause  has  been  finally  decided  according  to  the  forms  of  the  Court. 
tUl  a  process  is  extracted,  it  is  still  in  Court ;  and,  while  in  Court,  a  reference  to  oath 

^  The  question  was  not  raised  by  the  respondent,  whether  the  complaint  was 
competent  in  the  Court  of  Session  in  relation  to  a  case  depending  before  the  Jury 
Court,  and  properly  belonging  to  its  jurisdiction. 
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iaeompeteat.     But  irken  a  bill  has  been  refused  in  the  Bill-Chamber,  there  is  not^  and 

Itts  not  been,  any  process  in  Court.    The  duty  of  that  Court  is  to  say  whether  the 

eomplainer  has  probable  grounds  for  getting  his  cause  into  Court ;  and  it  only  becomes 

t  process  after  t&e  bill  has  been  passed,  and  when  the  expede  letters  have  been  called  as 

t  gammons.    It  is  competent,  no  doubt,  for  the  suspender  to  refer  his  reasons  of 

Bospenrion  to  the  oath  of  the  charger  where  they  are  denied,  and  he  cannot  give  them 

BQch  a  degree  of  probability  as  to  enable  him  to  obtain  a  suspension  of  the  diligence  of 

&e  Court,  wiihont  resorting  to  that  mode  of  proof.     But  the  reference  to  oath  must  be 

QQfiituiied  in  the  bill  itself,  or  in  the  petition  or  note  which  brings  the  refusal  of  the  bill 

Tmdfix  review.     This  is  the  obvious  interpretation  of  the  A.  S.  29th  February  1688,  of 

the  act  20ih  November  1711,  section  2,  in  which  last  such  a  reference  is  mentioned  as 

one  of  the  reasons  of  supension ;  and  the  last  act  on  this  pointy  6  th  December  1718, 

implies  the  same.     Being  the  proof  of  a  reason  of  suspension,  it  must  be  contained  in 

tiie  only  written  pleadings  which  the  practice  of  the  Bill-Chamber  authorizes  the  party 

to  use  for  stating  his  reasons,  and  showing  their  truth,  or  at  least  their  probability. 

Nor  is  there  any  hardship  in  tying  him  down  to  make  this  reference,  at  least  with  the 

last  opportunity  there  Is  of  getting  the  bill  passed  on  the  original  grounds ;  while  there 

would  be  great  hardship  in  hanging  up  the  discussion,  by  allowing  a  reference  to  be 

made  at  a  future  time.     The  only  rdaxation  on  this  point  which  has  been  introduced  is, 

that  the  Court  may  admit  a  reference  made  at  the  Bar,  at  advising  a  petition  or  reclaim 

ing  note  against  an  interlocutor  refusuig  a  bilL     As  it  was  competent  to  have  made  the 

reference  in  the  bill,  so  was  it  also  in  the  petition ;  and  it  may  yet  be  made  before  the 

petition  is  refused,  and  the  bill  thus  stand  finally  refused.    But  when,  without  any  such 

reference,  the  interlocutor  refusing  the  bill  is  adhered  to,  the  question  as  to  passing  is 

no  longer  entertained.    This  has  been  finally  disposed  of,  and  nothing  remains  but  for 

the  Lord  Ordinary  to  decern  for  [139]  the  expenses  formerly  found  due  by  him ;  and  if 

additional  expenses  are  allowed  by  the  Court,  there  must  be  a  special  remit  as  to  these. 

But  the  provisions  of  the  A.  S.  19th  December  1778,  as  to  expenses,  show  that  although 

it  may  not  be  competent  immediately  to  get  decree  for  expenses,  this  does  not  hinder 

the  party  proceeding  vdth  his  diligence  on  the  bill  being  refused;  as  if  the  bill  was  still 

in  the  Bill-Chamber,  as  to  the  subject-matter  of  the  suspension,  till  the  decemiture  for 

the  expenses,  as  modified,  is  extracted.     After  the  note  in  this  case  was  refused  on  24th 

November,  and  the  remit  made  to  the  Ordinary  as  to  the  additional  expenses,  there  was 

no  proceeding  in  the  Inner  House  in  which  the  minute  of  reference  could  be  given  in ; 

and  it  would  have  been  equally  incompetent  to  have  presented  the  minute  to  the  Ordinary 

on  the  Bills,  who  wssfuneius^  except  as  to  giving  decree  for  the  expenses.     Since  the 

Lord  Ordinary  has  been  conversant  with  the  practice  of  the  Bill-Chamber,  he  never  saw 

a  reference  to  oath  at  this  stage  of  the  proceedings,  and,  on  inquiry,  he  understands  that 

it  is  entirely  a  novelty  in  the  practice  of  the  Bill-Chamber ;  so  that,  being  contrary  to 

imndple,  he  has  felt  no  hesitation  in  refusing  to  sustain  it.     In  doing  so,  however,  he 

has  thought  it  his  duty  to  state  his  reasons  fully." 

In  this  opinion  the  Judges  concurred. 

[Ci.  APDonald  v.  Cooper,  10  D.  741,  742,  743 ;  Brotm  v.  Ferguson,  14  D.  842 ; 

Allan  V.  Wilkie,  16  D.  919.] 
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M.  and  R  Middlbton,  Pursuers.— 2).  of  F.  Moncre%ff---'Maitland. 

Eev.  J.  YoRSTOUN,  Defender. — Jeffrey — Walher. 

Warrandice — ^A^onx^um.-'^-Circiimstances  in  which  a  party  who,  a  few  weeks  before 
the  judgment  of  the  House  of  Lords  setting  aside  the  Queensberry  leases,  obtained  a 
sublease  of  one  of  the  farms  ''  to  the  termination  "  of  the  principal  lease,  but  without 
any  dause  of  v^arrandice,  was  held  entitled  to  relief  and  damages  from  the  principal 
tenant 

"Die  defender  held  one  of  the  farms  of  the  Queensberry  estate,  under  a  lease  contain- 
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ing  a  clause  of  absolute  warrandice,  for  the  period  of  19  years  from  Whitsunday  1810. 
In  part  of  this  &rm  the  pursuer  Martin  Middleton  was  subtenant,  at  a  rent  of  L.95,  by 
a  subtack  which  did  not  expire  till  1821.  This  sublease  he  renounced  on  the  15th 
June  1819,  (being  about  a  month  before  the  judgment  of  the  House  of  Lords  in  regard 
to  the  validity  of  the  Queensberry  leases,)  in  consideration  of  a  new  subtack  in  fayour 
of  himself  and  his  son  Edward,  at  the  increased  rent  of  L.115.  The  period  of  this  sub- 
tack was  stipulated  to  be  "  from  Whitsunday  1819  to  the  termination  of  Mr.  Yorstoun's 
lease;"  and  it  was  declared  that  the  farm  was  to  be  possessed,  ''subject  to  all  the 
regulations  of  the  Duke  of  Queensberry's  lease,"  some  of  which  had  reference  to  the 
concluding  years  of  the  tack. 

After  the  judgment  of  the  House  of  Ix)rds  setting  aside  the  lease  of  Halscar,  a 
decemiture  of  removing  was  obtained  against  Torstoun  and  Middleton  on  a  summons 
executed  in  1815,  which  concluded  for  removing,  and  for  violent  profits,  against  both 
the  principal  and  subtenant  Torstoun  thereupon  raised  an  action  of  relief  and 
damages  against  the  executors  of  the  late  Duke  of  Queensberry  under  the  warrandice 
in  his  lease;  and  Middletons,  on  the  other  hand,  raised  this  action  of  relief  and 
damages  against  Yorstoun,  founding  on  their  subtack  from  him. 

In  defence  Yorstoun  pleaded, — 

1.  That  as  the  sublease  contained  no  clause  of  warrandice,  he  could  only  be  held  to 
have  warranted  against  his  own  fact  and  deed ;  and, 

2.  That,  in  the  circumstances  of  the  case,  the  words  "  to  the  termination  of  Mr. 
Yorstoun's  lease  "  must  have  had  reference  to  its  termination  by  reduction,  and  was  not 
equivalent  in  meaning  to  the  "  expiry,"  or  '*  for  all  the  remaining  years  "  of  the  lease. 

To  this  it  was  answered, — 

1.  That  where  no  warrandice  is  expressed,  absolute  warrandice  is  implied ;  and, 

2.  That,  at  the  period  of  accepting  the  sublease,  the  case  of  Halscar  stood  with  a 
judgment  of  one  Division,  and  the  opinion  of  a  msgority  of  the  whole  Court,  in  favour 
of  the  tenant ;  and  that  the  period  which  had  elapsed  from  the  hearing  of  the  cause 
before  the  House  of  Lords,  without  judgment  having  been  given,  rather  tended  to 
increase  the  probability  of  an  affirmance ;  and  further,  that  the  circumstances  of  the 
pursuers  [149]  having  renounced  a  lease  of  which  two  years  were  to  run,  and  of  which 
the  rent  was  L.20  less  than  that  in  the  new  sublease,  clearly  showed  that  the  period  in 
view  was  the  termination  of  the  principal  lease  by  its  natural  expiry  only,  which  was 
also  the  true  meaning  of  the  expression. 

The  Lord  Ordinary  assoilzied  the  defender ;  ^  but  the  Court  altered,  and  found  the 
pursuers  entitled  to  relief  and  damages,  and  remitted  to  his  Lordship  to  proceed 
accordingly.* 

[Cf.  Middleton  v.  Megget,  7  S.  76.] 


^  His  interlocutor  was  in  these  terms : — "  Finds  that  the  sublease  libelled  on  was 
granted  by  the  defender  to  the  pursuers  in  the  year  1819,  at  which  time  all  the  leases 
granted  by  Crawfurd  Tait,  Esq.,  as  commissioner  for  the  late  Duke  of  Queensberry, 
were  understood  to  be  null  and  void, — the  lease  granted  to  Hislop  in  Halscar,  which 
was  held  to  be  a  ruling  case  to  govern  all  the  o&ers,  having  been  reduced  and  set 
aside  by  this  Court,  and  the  judgment  having  been  under  appeal  to  the  House  of  Lords : 
Finds  that  the  sublease  to  the  pursuers  was  granted  to  the  defender,  not  for  all  the 
remaining  years  of  the  principal  lease,  but  "  to  the  termination  of  Mr.  Yorstoun's  (the 
defender's)  lease ; "  and  therefore  the  Lord  Ordinary  is  of  opinion  that  these  words  must, 
in  the  peculiar  predicament  in  which  the  parties  were  placed  by  the  depending  action 
and  appeal,  be  understood  to  mean  the  termination  of  the  pursuers'  lease  by  the  judg- 
ment of  the  House  of  Lords,  if  that  should  happen  before  the  natural  expiry  thereof,  as 
it  cannot  be  imagined  that  it  was  bond  fide  intended  by  the  parties  that  the  defender 
was  to  expose  himself  to  an  action  of  relief  and  damages  at  the  instance  of  the  pursuers, 
when  the  danger  of  the  principal  lease  being  reduced  was  not  only  in  contemplation,  but 
imminent.    Therefore,  on  the  whole,  assoilzies  the  defender,  and  finds  him  entitled  to 


}f 


expenses. 

2  See  the  Opinions,  VII.  p.  77. 
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No.  102.         V.  Sliaw  150  (O.E.  164).    19  Dec.  1826.    2nd  Div.— Lord  Oringletie. 

A.  Gordon,  Pursuer. — D,  of  F,  Monereiff—More. 

SoYAL  Bank  of  Scotland,  Defenders. — Bdl — Alison. 

Beparatian, — ^A  party  having  opposed  an  application  to  the  Dean  of  Guild  for  leaye  to 
erect  certain  buildings,  and  having  been  successfol  in  his  opposition ;  but  having  made 
no  appearance  in  the  House  of  Lords,  and  not  having  intimated  that  he  was  not  to 
oppose  the  appeal — Held,  on  the  judgment  having  been  reversed,  that  his  conduct 
up  to  the  date  of  the  appeal  was  not  relevant  to  subject  him  in  a  claim  of  damages ; 
but  the  cause  remitted,  qitoad  ulira^  to  the  Jury  Court. 

Gordon  was  proprietor  of  a  shop  behind  the  piazzas  in  the  High  street  near  the 
Parliament  square,  in  the  buildings  burnt  down  by  the  great  fire  of  1824.     In  1817  he 
had  made  an  application  to  the  Dean  of  Guild  for  a  warrant  to  bring  forward  his  shop 
to  the  line  of  the  street  under  authority  of  the  Police  Act  57th  Geo.  IIL  c.  68,  which 
empowered  the  Dean  of  Guild  to  authorize  the  proprietors  of  such  shops  or  houses  *'  to 
briog  forward  the  same  to  the  front  of  the  said  pillars,  so  as  to  include  the  areas  of  the 
said  piazzas  and  recesses  in  the  said  shops  and  houses."    This  application  was  opposed 
by  the  Boyal  Bank,  who  possessed  a  house  behind  the  High  street,  occupied  by  them 
88  &eir  bank  office,  the  entry  to  which  was  by  a  thoroughfare  called  the  Roycd  Bank 
Close,  which  opened  into  the  High  street  under  the  piazzas  in  question,  and  which  they 
alleged  would  be  blocked  up  by  the  proposed  erections.     In  support  of  their  opposition, 
they  maintained  that  the  application  was  contrary  to  a  provision  of  the  statute  which 
declared,  that,  ''  in  effecting  these  purposes,  no  encroachments  shall  in  any  case  be  made 
upon  the  streets,  public  entrances,  or  foot  pavements."    The  Dean  of  Guild  having 
granted  the  warrant  craved,  and  the  Bank  having  presented  a  bill  of  advocation,  Gordon 
seryed  them  with  a  protest^  stating  that  he  had  been  offered  nearly  L.250  a  year  for  his 
proposed  new  shops,  and  that  should  the  Bank  prevent  his  going  on  with  the  building, 
he  would  hold  them  liable  for  all  the  loss  thereby  arising.     The  bill  having  been  passed, 
and  the  letters  expede,  the  Lord  Ordinary  (Lord  Keston)  remitted  simpliciter;  but  the 
Court)  on  the  26th  of  February  1819,  altered  his  Lordship's  interlocutor,  and  dismissed 
the  original  application,  *'  in  respect  that,  by  the  Police  Act,  no  encroachment  shall  in 
any  case  be  made  upon  the  streets,  public  entrances,  or  foot  pavements ; "  and  to  this 
interlocutor  their  Lordships  adhered  on  the  21st  of  May,  by  refusing,  without  answers, 
a  reclaiming  petition  on  the  part  of  Grordon,  who  thereupon  entered  an  appeal    The 
Bank  lodged  answers  to  the  petition  of  appeal ;  but  having  shortly  thereafter,  in  spring 
1821,  removed  their  office  to  the  New  [161]  Town,  they  sold  their  premises  behind  the 
High  street,  and  in  the  articles  of  roup  it  was  declared,  that  they  were  "  to  take  no 
farther  concern  with  the  lawsuit  under  appeal  at  the  instance  of  Mr.  Andrew  Gordon ; " 
and  accordingly  they  lodged  no  appeal  case  in  the  House  of  Lords.    They  did  not^  how- 
ever, intimate  to  Gordon  that  they  were  not  to  insist  in  the  cause ;  but  they  alleged 
that  he  must  have  known  that  they  were  not,  as  he  had  been  an  offerer  for  a  part  of  the 
property  exposed  to  sale  under  the  articles  of  roup  above  mentioned.    The  cause  came 
on  for  hearing  in  the  House  of  Lords  in  February  1823 ;  but  there  being  no  appearance 
on  the  part  of  the  Bank,  judgment  was  delayed  till  June  thereafter,  when  the  inter- 
locators  were  reversed.^    Gordon  then  raised  this  action,  concluding  against  the  Bank 
for  L.2000,  as  the  actual  loss  and  damage  sustained  by  him  in  consequence  of  the  pro- 
ceedings on  the  part  of  the  Bank ;  and  he  contended, — 

1.  That  as  no  person  could  make  any  alteration,  even  on  his  own  property  within 
boigh,  without  an  application  to  the  Dean  of  Guild,  any  party  opposing  such  an  applica- 
tion was  truly  in  peUtoriOy  and  in  fact  following  out  proceedings  of  the  nature  of  an 
interdict;  and  that  as  the  Bank  had  adopted  this  method,  instead  of  an  action  of 
declarator  or  reduction  of  the  Dean  of  GuOd's  warrant,  which  would  have  left  him  at 
liberty  to  carry  on  his  operations  sua  perieulo^  they  must  be  liable  to  him  in  the  damages 
thereby  occasioned ;  and, 

2.  That  the  Bank  were  bound  to  have  intimated  to  him  their  abandonment  of  the 


See  1  Shaw's  Appeal  Gases,  p.  452. 
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action,  so  as  to  have  enabled  him  to  proceed  with  his  buildings ;  but  that  not  having 
done  so,  they  were  at  least  liable  in  damages  subsequent  to  the  appeal. 
To  this  it  was  answered, — 

1.  That  Gordon  was,  in  point  of  fact,  in  petitorioj  while  the  Bank  were  merely 
defenders ;  but  that,  at  any  rate/  no  litigant  could  be  subjected  in  damages  for  carrying 
on  a  suit,  unless  it  was  done  maliciously,  and  without  probable  grounds,  which  was  not 
alleged  to  have  been  the  case  here ;  and, 

2.  That  the  Bank  had  not,  properly  speaking,  abandoned  the  case,  but  had  merely 
left  it  to  the  purchaser  to  carry  it  on,  if  he  saw  cause ;  and  that  Gordon  must  necessarily 
have  known  their  intention  not  to  carry  it  on  further,  as  he  had  been  a  bidder  under 
articles  of  roup  which  expressly  mentioned  this. 

The  Lord  Ordinary  having  reported  the  case,  "  In  respect  the  parties  have  stated 
no  case  as  a  precedent  for  enabling  the  Lord  Ordinary  to  determine  the  relevancy  of 
this  action,  and  that  it  is  of  importance  that  it  should  be  immediately  settled,"  the 
Court  found  that  there  were  no  grounds  for  damages  prior  to  the  date  of  appeal,  and 
remitted  to  [162]  the  Jury  Court  in  relation  to  the  claim  of  damages  subsequent  to  that 
period. 

Lord  Justiob-Clbrk. — ^This  is  a  very  unusual  case ;  but  I  think  that  the  pleas  of 
the  Royal  Bank  are  more  correct  than  may  at  first  sight  have  appeared.  I  have  looked 
back  to  the  proceedings  in  the  former  case^  and  I  see  that  our  judgment  was  pronounced 
after  a  deliberate  view  of  the  premises,  which  satisfied  us  that,  on  a  fair  construction  of 
the  Act  of  Parliament,  the  proposed  erections  would  occasion  an  encroachment  on  one 
of  the  public  entrances  to  the  Eoyal  Bank,  which  was  of  very  great  convenience  both 
to  them  and  to  the  public.  In  these  circumstances,  is  it  possible  to  say  that  the  Bank 
are  to  be  subjected  in  damages  for  opposing  Gordon's  application,  and  trying  a  question 
in  which  this  Court  held  them  to  be  in  the  right  f  There  was  nothing  vexatious, 
improper,  or  malicious  in  their  conduct,  at  least  prior  to  the  appeal ;  and  it  is  only  on 
grounds  of  such  a  nature  that  damages  can  be  demanded  on  account  of  legal  proceedings. 
After  the  appeal  had  been  taken,  however,  and  the  Bank  had  determined  to  give  up  the 
case,  they  ought  not  to  have  let  it  still  hang  up  in  the  House  of  Lords  for  two  years. 
Here  it  is  that  I  hesitate  to  say  that  there  may  not  be  a  claim  for  damages.  I  do  not 
say  that  damages  are  due,  but  I  think  that  there  is  room  for  a  remit  to  the  Jury  Court 
to  try  that  question.  As  to  the  period  before  the  appeal,  however,  we  must  at  once 
assoilzie  from  any  claim  of  damages  for  opposing  Gordon's  application  before  the  Dean 
of  Guild  and  in  this  Court. 

Lord  Allowat. — There  are  most  important  points  of  law  involved  in  this  case,  but 
I  concur  in  the  opinion  delivered  from  the  Chair.  I  can  see  no  difference  between  the 
situation  of  a  pursuer  and  a  defender  in  cases  of  this  kind.  Whoever  vrrongously 
disturbs  another  in  the  possession  of  that  of  which  he  is  in  full  enjoyment,  must  be 
liable  for  the  consequences.  But  that  is  not  the  case  here.  It  was  Gordon  who  pro- 
posed to  make  the  cdteration  on  the  state  of  possession,  and  he  could  do  nothing  without 
the  authority  of  the  Dean  of  Guild.  He  applies  for  this  accordingly ;  but,  though  the 
warrant  was  granted,  it  was  advocated,  and  there  was  no  right  vested  in  him  till  the 
judgment  of  the  House  of  Lords.  The  Bank  were  merely  trying  their  rights ;  and  I 
know  of  no  principle  in  law  by  which  a  party  is  to  be  subjected  in  damages  for  trying 
his  rights  in  a  Court  of  Law,  merely  because  he  has  been  unsuccessful.  No  doubts  if 
he  act  mold  fide^  an  action  of  damages  may  arise,  but  only  from  his  improper  conduct^ 
and  that  without  regard  to  whether  he  is  pursuer  or  defender.  But  in  the  present  case, 
after  a  judgment  of  this  Court  in  favour  of  the  Bank,  it  is  impossible  to  maintain  that 
they  were  in  maid  fide.  Any  doubt  I  entertain  arises  as  to  the  period  mentioned  by 
the  Lord  Justice-Clerk.  The  appeal  was  entered  in  1819,  and  no  step  was  taken  by 
the  Bank  after  lodging  answers,  and  they  at  last  abandoned  it  altogether.  I  apprehend 
they  were  not  entitled  to  let  it  hang  up,  but  should  have  intimated  this  abandonment 
to  Gordon.  If  any  damage  at  all  is  due,  it  must  commence  at  the  time  of  the  appeal ; 
and  I  think  that  there  are  sufficient  grounds  on  this  point  to  warrant  at  least  a  remit  to 
the  Jury  Court. 

[163]  Lord  Pitmillt. — I  have  no  doubt  that  the  Bank  are  not  liable  for  any  thing 
done  by  them  before  the  appeal ;  but  I  hesitate  very  much  in  going  so  far  as  has  been 
proposed  in  regard  to  the  subsequent  period.    It  is  necessary  to  attend  to  the  circum- 
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stances  in  eases  of  this  kind,  and  I  cannot  throw  out  of  view  that  it  was  Groidon  who 

was  heie  m  petUorio.    There  is  a  marked  distinction  between  the  situation  of  a  man 

applying  to  show  authority  under  a  statute  for  making  an  encroachment  which  he  could 

not  pieyiously  haye  done,  and  a  person  making  alterations  on  his  own  property.    Any 

of  the  neighbours  were  entitled  to  appear  to  oppose  Gordon's  application,  which  was 

necessarily  made  perictdo  petenHa,     If  he  wished  to  go  on  with  his  building,  he  should 

haye  come  forward  and  stated  that  he  was  ready  to  take  the  risk,  and  find  caution  for 

pulling  it  down  in  case  he  should  be  found  in  the  wrong,  as  was  done  in  the  case  of 

Bnfeterworih  in  r^ard  to  certain  buildings  behind  Charlotte  square.     It  is  clear  that 

ihe  Bank  cannot  possibly  be  liable  in  damages,  up  to  the  date  of  the  judgment  iu  this 

Court,  for  exercising  a  privilege  as  to  which  that  judgment  found  him  to  be  in  the 

right;  and  as  to  the  subsequent  period,  they  sold  the  premises,  and  had  no  longer  any 

interest  to  carry  on  the  action,  which  they  left  to  the  purchaser  to  follow  out,  if  he  saw 

canse ;  nor  can  I  see  that  this  should  subject  them  in  damages.     No  doubt,  if  they  had 

resolred  to  allow  Gordon  to  build,  and  did  not  notify  this  to  him,  they  might  have  been 

liable ;  but  that  was  not  the  fact.     They  merely  sold  the  property,  and  left  the  right  to 

oppose  Gordon's  buildings  as  a  valuable  privilege  to  the  purchaser,  as  is  proved  by  the 

articles  of  roup.     Surely  they  were  entitled  to  do  this ;  and  on  the  whole,  therefore,  I 

would  be  for  assoilzieing  in  toto,  especially  as  Gordon's  offer  at  the  roup  goes  far  to  prove 

that  he  must  have  read  the  articles;  but,  at  the  same  time,  I  will  not  resist  the  proposed 

general  remit  to  the  Jury  Court,  which  is  not  to  exclude  the  plea  on  the  part  of  the  Bank. 

Pur9uer^8  Authoritiea, — Clark  v,  Thomson,  Nov.  8,  1816,  (F,C.  and  1  Murray, 
161);  Paterson  v,  Blair,  July  14,  1819,  (2  Murray,  177) ;  Cameron  v,  Cameron,  March 
U,  1820,  (2  Murray,  232). 

Defender^  Ataharities.—Vothiest  on  Oblig.  I.  90;  1  Bell,  449451 ;  Grant,  Feb.  9, 
1765,  (1760) ;  Duke  of  Buccleuch,  Nov.  13,  1822,  (II.  No.  5) ;  Eari  of  Wemyss,  Jan. 
14, 1823,  (IL  No.  108) ;  Lord  Eldon  in  Arbuckle  v.  Taylor,  (3  Dow,  180) ;  Duff,  May 
19, 1826,  (IV.  No.  16). 

No.  106.  V.  Sliaw  155  (O.E.  170).    21  Dec.  1826.     let  Div.— Lord  Medwyn. 

D.  MiLHOLLAN,  Purauer. — CockhK/m — Cuninghame, 

R.  BsBTRAM  and  General  Dalrymple,  Defenders. — Jeffrey, 

A.  Hyslop  and  A.  Millar,  Defenders. — D.  of  F.  Moncreiff—RutherfuTd, 

Rqparatum — Process. — Held  not  necessary  to  libel  malice  in  an  action  of  damages 
against  Magistrates  for  wrongous  imprisonment  and  oppression,  and  founded  on 
dleged  irregularities. 

MilhoUan  raised  an  action  of  wrongous  imprisonment  and  oppression  against  the 
defenders,  concluding  for  damages.     In  support  of  it  he  stated  that  he  was  a  licensed 
pedlar  and  hawker ;  and  that  while  he  was  travelling  on  the  road  from  North  Berwick 
to  East  Linton  in  company  with  another  pedlar,  Francis  MTeat,  on  Saturday  the  21st 
of  January  1824,  they  were  stopped  by  a  person  of  the  name  of  Plain,  who  represented 
huttself  as  a  constable,  and  demanded  exhibition  of  their  licenses  as  pedlars  : — that  the 
pursuer  immediately  exhibited  his  license,  but  that  MTeat  being  unable  to  do  so.  Plain 
took  them  both  [1561  into  custody,  and  carried  them  to  an  inn  at  North  Berwick : — that 
they  were  then  brought  into  the  presence  of  the  defender  Mr.  Bertram,  one  of  the  Bailies 
of  that  town,  to  whom  the  pursuer  exhibited  his  license ;  but,  notwithstanding  thereof, 
he  sent  him,  along  with  MTeat,  to  gaol,  to  remain  there  tiU  General  Dalrymple,  a  Justice 
of  the  Peace,  should  return  from  shooting : — that  they  were  placed  in  a  room  of  the 
g»ol  along  with  a  black  servant  of  General  Dalrymple's,  who  was  confined  there  for  a 
crime : — ^that  after  having  been  detained  for  several  hours  in  gaol,  they  were  brought 
into  the  presence  of  General  Dalrymple  in  the  council-room,  to  whom  adso  the  pursuer 
exhibited  his  license,  and  required  his  liberation ;  but  the  General  refused  to  do  so,  and 
gianted  a  warrant  to  an  officer  to  carry  both  him  and  MTeat  forthwith  to  Haddington, 
and  there  "  to  deliver  them  over  to  the  proper  authority :  "—that  under  this  warrant 
they  were  carried  tinder  an  escort  of  several  persons  to  Haddington,  and  there  committed 
SHAW,  VOL.  n.  4 
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to  gaol  on  the  Satoiday  nighty  when  their  packs  were  taken  from  them : — ^that  they 
were  confined  in  gaol  without  any  warrant  till  Monday  morning,  when  they  were 
brought  before  the  defender  Mr.  Hyslop,  Provost  of  that  town,  to  whom  the  pursuer 
exhibited  his  license,  and  demanded  redelivery  of  his  pack;  and  that  Mr.  Hyslop 
ordered  him  to  be  liberated,  but  refused  to  give  up  the  pack.  The  pursuer,  however, 
did  not  allege  that  these  acts  had  been  done  by  the  defenders  maliciously ;  but  he  stated 
that  they  had  been  done  illegally  and  oppressively,  to  the  injury  of  his  feelings,  and  to 
his  loss  both  in  trade  and  in  character;  and,  besides  concluding  for  damages,  he 
demanded  restitution  of  his  pack. 

No  appearance  was  made  for  Plain  the  constable,  who  was  called  as  a  party,  and 
decree  in  absence  passed  against  him. 

In  defence  it  was  stated  by  Mr.  Bertram,  That  the  pursuers  and  MTeat  had  been 
brought  before  him,  as  one  of  the  Bailies  of  North  Berwick,  by  Plain,  on  a  charge  of 
hawking  goods  on  their  separate  accounts,  with  only  one  license  between  them  : — ^that 
as  this  was  a  breach  of  the  Pedlars'  Acl^  and  as  it  appeared  that  the  offence  had  not 
been  committed  within  his  jurisdiction,  and  of  which  he  could  not  judge,  it  was  his 
duty  to  detain  them  till  they  could  be  brought  before  a  competent  Magistrate : — that 
accordingly  he  had  done  so,  and  therefore  there  was  nothing  irregular  on  his  part. 

By  General  Dalrymple,  it  was  stated.  That  the  pursuer  and  MTeat  had  been  brought 
before  him,  as  a  Justice  of  the  Peace,  charged  with  the  above  offence ;  and  that,  on 
examining  them,  they  admitted  sufficient  to  require  him  to  detain  them  for  the  purpose 
of  trial ;  and  they  having  stated  their  inability  to  find  caution  to  appear  at  the  next 
Justice  of  Peace  Court,  he  had  no  alternative  but  to  transmit  them  to  the  proper 
authority  at  Haddington.  Both  he  and  Mr.  Bertram,  however,  denied  the  allegation 
that  the  pursuer  had  been  committed  to  the  gaol  of  North  Berwick  or  placed  in  a  room 
along  with  a  criminal 

[167]  On  the  part  of  the  gaoler  of  Haddington  it  was  stated.  That  the  pursuer  and 
MTeat  were  brought  to  the  gaol,  under  the  above  warrant  of  Oeneral  Dalrymple,  on 
the  Saturday  night: — that  it  was  his  duty  to  receive  them;  and  that  they  were 
accordingly  detained  till  the  Monday  morning,  when  they  were  liberated  by  order  of 
the  Justices. 

By  Mr.  Hyslop,  the  Provost  of  Haddington,  it  was  stated,  That  on  the  parties  being 
brought  before  him  and  another  Justice  of  the  Peace  on  the  Monday,  they  took  their 
decluations,  from  which  it  appeared  that  the  charge  was  weU  founded ;  but  that  as 
they  wished  the  matter  to  be  decided  by  the  General  Monthly  Court,  they  liberated 
them,  and  granted  warrant  for  detaining  their  packs,  to  be  preserved  in  modum 
probationis. 

When  the  case  came  before  the  Clerks  of  the  Jury  Court  for  preparing  Issues,  they 
considered  the  summons  irrelevant,  because  there  was  no  allegation  of  malice;  and, 
on  a  moti6n  to  the  Court,  the  case  was  remitted  to  the  Court  of  Session  to  have  that 
point  decided. 

On  the  part  of  the  defenders  it  was  contended.  That  as  no  irregularity  had  been 
committed  by  any  of  them,  it  was  essential,  to  found  a  claim  of  damages,  that  the 
pursuer  should  allege  that  the  proceedings  had  been  adopted  against  him  maliciously. 

To  this  it  was  answered,  That  the  pursuer  had  stated  in  his  summons  a  sufficient 
and  relevant  cause  of  action  against  all  the  defenders  : — that  he  was  entitled  to  have 
the  matter  investigated  by  a  Jury ;  and  that  it  was  not  requisite  that  he  should 
libel  malice. 

The  Lord  Ordinary,  "  in  respect  that  there  is  no  charge  of  malice  in  the  libel  against 
the  defenders,  or  either  of  them,  so  as  to  be  the  foundation  of  a  conclusion  for  damages, 
and  also  in  respect  that  the  pack  or  box  belonging  to  the  pursuer  was  detained  by  the 
Justices  in  the  course  of  their  judicial  proceedings  against  them,  as  vouched  by  the 
record,"  foimd  the  action  irrelevant,  dismissed  the  same,  and  found  expenses  due. 

The  pursuer  having  reclaimed,  the  Court,  without  calling  on  hia  counsel  to  reply, 
unanimously  altered,  ''found  that  it  is  not  necessary  in  the  present  case  that  there 
should  be  a  charge  of  malice  libelled,"— found  expenses  due,  and  remitted  the  case  of 
new  to  the  Jury  Court.^ 


^  See  43  Geo.  III.  c.  141,  commonly  called  the  Twopenny  Act.     It  was  not  speci- 
ally founded  on. 
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Ix»BD  GiLLiBS. — ^All  that  we  have  to  consider  at  present  are  the  ayermenta  in  the 
mnnmons,  which  the  pursner  undertakes  to  prove,  and  whether  the  roHo  assigned  by 
tlie  Lord  Ordinary  of  no  malice  being  allied  is  sufficient  to  dismiss  the  action.  The 
ease  is  rested  on  allegations  of  a  series  of  iUegal  and  oppressive  acts,  which  are  denied 
by  the  defenders ;  and  therefore  the  case  must  go  before  a  Jury  for  expiscation. 

Lord  Cbaigib. — ^I  also  think  that  this  matter  must  be  investigated  ;  and  [168]  there- 
fore the  interlocutor  must  be  recalled,  and  the  proper  steps  taken  for  having  that 
inquiry  made. 

Lord  PBEsmmrr. — ^The  pursuer  avers  irregular  proceedings  ;  and  it  is  admitted  that 
in  point  of  law,  in  such  a  case,  it  is  not  necessary  to  libel  malice ;  but  then  the 
defenders  deny  the  pursuer's  averments,  so  that  the  parties  are  at  issue  in  point  of 
&ct,  and  consequently  there  must  be  an  investigation  by  means  of  a  Jury. 

[Cf.  Hamilton  v.  Hope,  6.  S.  551 ;  Orr  v.  Ourriej  1  D.  554  ;  M'KeUar  v.  M'Lachlan, 
4  D.  288 ;  Dunbar  v.  Presbytery  of  AucTUerarder,  12  D.  290,  295.] 
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T.  Scott,  Suspender. — Butherfurd. 

J.  Patison  Junior,  W.S.,  Charger. — Skene — Wilson. 

Bankntpley — SeguestrcUion — Trustee. — ^Held  that  a  trustee  on  a  sequestrated  estate, 
who  sists  himself  as  pursuer  of  an  action  in  place  of  the  bankrupt,  is  liable  to  make 
fonds  forthcoming  in  the  event  of  the  defender  being  found  entitled  to  expenses ; 
and  that  it  is  not  relevant  to  allege  that  the  funds  of  the  estate  are  exhausted. 

The  pursuer  of  an  action  having  become  bankrupt,  and  his  estate  having  been 
aequQstn^ied,  the  suspender  Scott  sisted  himself  in  his  place  as  his  trustee,  and  the 
litigation  was  thereafter  carried  on  at  his  instance.  The  charger  Mr.  Patison  was  agent 
for  the  defender ;  and,  after  considerable  litigation,  the  defender  was  assoilzied  with 
expenses,  and  decree  for  them  was  issued  in  name  of  Mr.  Patison  against  Scott  as 
tnktee.  On  this  decree  he  charged  Scott,  who  suspended,  and  stated  that  as  he  had 
no  funds,  and  as  the  decree  proceeded  against  him  in  his  character  of  trustee,  he  was 
not  liable  personally. 

In  answer  to  this  it  was  maintained,  That  as  a  trustee,  in  contracting  with  a  third 
party,  ia  bound  to  have  funds  ready  to  implement  his  obligation,  and  as  Scott  sisted 
himself  as  pursuer  of  the  action,  he  was  bound  to  see  that  he  had  funds  to  meet  the 
expenses  which  might  be  awarded  to  the  defender,  and  therefore  it  was  not  relevant  to 
all^  that  he  had  no  funds. 

The  Lord  Ordinary  refused  the  bill,  and  the  Court  adhered. 

Lord  Pbisident. — The  trustee  represents  the  creditors,  to  whose  funds  the  trustee 
may  have  access.  Perhaps  there  are  no  funds  of  the  bankrupt,  but  a  third  party  has 
nothing  to  do  with  that.  He  transacts  with  the  trustee  as  representing  the  creditors, 
and  on  their  credit.  Examples  of  this  daily  occur,  where  the  funds  of  the  bankrupt  are 
inadequate  to  pay  the  expenses  of  the  law-agent  employed  by  the  trustee ;  and  the  same 
principle  applies  to  this  case.  The  creditors  were  the  true  pursuers,  being  merely  repre- 
sented by  the  suspender,  who  must  seek  his  relief  from  them. 

Lord  Gilliks. — I  am  of  the  same  opinion.  The  creditors  form  a  corporation 
[169]  represented  by  the  trustee,  who,  in  contracting  with  third  parties,  is  bound  to 
ma^e  their  funds  forthcoming. 

Lord  Cbaigib. — I  have  considerable  doubts  on  this  point ;  and  at  all  events  I  think 
tliat  we  should  give  time  to  the  trustee  to  recover  funds  from  the  creditors. 

[Cf.  Tarbei  v.  Borthwicky  11  D.  695 ;  Graig  v.  Hogg,  24  R.  24,  25.] 
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No.  109.        V.  Shaw  160  (O.E.  175).    21  Deo.  1826.    2nd  Div.— Lord  Oringletie. 

J.  Padon,  Suspender. — D.  of  F.  Moncrdff—Cockbum. 

Bank  of  Scotland,  Chargers. — Skene — WcUker. 

Cautioner, — A  Bank  granted  a  cash-credit,  to  be  operated  on  by  a  company  consisting 
of  three  partners,  on  security  of  a  bond  to  which  the  company,  and  the  individual 
partners  as  such,  and  as  individuals,  were  parties,  and  continued  to  make  advances 
to  the  company  after  the  retirement  of  one  of  the  partners  duly  notified  to  the 
Gazette,  and  specially  to  the  Bank — Held  that  the  retired  partner  was  not  liable 
under  the  bond  for  a  balance  arising  on  advances  so  made. 

In  the  year  1816,  J.  and  A.  Tod  and  Company,  of  which  the  partners  were  John 
Padon,  James  Tod,  and  Andrew  Tod,  obtained  from  the  Bank  of  Scotland  a  cash- 
credit  to  the  extent  of  L.1000,  in  security  of  which  a  bond  was  granted  to  the  Bank 
in  the  following  terms : — '*  We,  James  and  Andrew  Tod  and  Company,  merchants  in 
Borrowstounness,  as  a  copartnery,  James  Tod,  merchant  there,  Andrew  Tod,  merchant 
there,  and  John  Padon,  merchant  there,  as  individual  partners  of  the  said  copartnery, 
and  as  separate  individuals ;  and  we,  Andrew  Cowan,  merchant  in  Glasgow,  and  John 
Cowan,  brewer  at  Anderston  near  Glasgow :  Whereas  the  Directors  of  the  Bank  of 
Scotland  have  agreed  to  give  us  a  cash-account  or  credit  with  the  said  Bank  to  the 
extent  of  L.1000  sterling,  in  name  of  the  said  James  and  Andrew  Tod  and  Company, 
in  the  books  and  at  the  office  of  the  said  bank  in  Edinburgh,  or  at  such  other 
office  thereof  as  the  said  Directors  may  afterwards  appoint  from  time  to  time ;  there- 
fore we  hereby  bind  and  oblige  ourselves,  conjunctly  and  severally,  and  our  heirs 
executors,  and  successors  whatsoever,  to  make  payment  to  the  Governor  and  Company  of 
the  Bank  of  Scotland,  or  to  their  assignees,  of  such  sums,  not  exceeding  L.1000  sterling, 
as  shall  have  been  advanced  by  or  for  the  said  Governor  and  Company  on  the  order 
or  receipts  of  [161]  the  said  James  and  Andrew  Tod  and  Company,  or  as  they  shall  have 
become  liable  for  to  the  said  Governor  and  Company  by  bills,  promissory  notes,  or  other 
obligations,  with  all  or  any  of  which  we  hereby  consent  that  the  said  cash-account  may 
be  debited  at  any  time  during  the  liability  foresaid,  and  to  make  such  payment  when- 
ever such  payment  shall  be  demanded  after  six  months  from  the  date  hereof,  with  the 
lawful  interest." 

In  1821  ^  an  advertisement  was  inserted  in  the  Gazette,  intimating  that  Padon  had 
ceased  to  be  a  partner  of  J.  and  A.  Tod  and  Company,^  and  that  in  future  the  concern 
would  be  carried  on  under  the  same  firm  by  the  two  other  partners ;  and  a  special 
notification  to  the  same  effect  was  sent  to  the  Bank,  as  was  established  to  the  satisfaction 
of  the  Court  in  a  proof  taken  in  this  cause.  At  the  date  of  this  intimation,  the  balance 
against  J.  and  A.  Tod  and  Company  under  the  cash-credit  amounted  to  L.788.  The 
firm,  however,  still  continued  their  operations,  in  the  course  of  which  all  the  vouchers 
constituting  that  balance  were  delivered  up  to  the  Company,  who  in  1822  had  drawn 
out  the  whole  amount  of  the  credit.  The  Bank  having  thereupon  intimated  to  all  the 
parties  to  the  bond  that  they  required  the  sum  to  be  paid  up,  Padon  brought  a 
suspension  as  of  a  threatened  charge,  on  the  grounds, — 

1.  That  by  the  bond  he  had  merely  guaranteed  those  advances  which  should  be  made 
by  the  Bank  to  that  Company  of  J.  and  A.  Tod  and  Company  of  which  he  was  a 
partner ;  but  that  the  Bank  having  gone  on  to  make  advances,  after  his  retirement,  to 
what  was  in  fact  a  different  company  from  that  stipulated  in  the  bond  as  the  one  to 
which  the  cash-credit  was  to  be  given,  he  was  not  bound  for  any  balance  arising  out 
of  the  operations ;  and, 

2.  That  as  to  the  balance  due  at  the  date  of  his  retirement^  it  had  been  extin- 
guished, and  the  documents  constituting  it  delivered  up  or  cancelled. 

To  this  it  was  answered  by  the  Bank, — 

1.  That  the  manner  of  taking  Padon  and  the  other  partners  bound,  not  only  as 
individual  partners  of  J.  and  A.  Tod  and  Company,  but  also  in  their  separate  characters 
as  individuals,  was  intended  by  the  parties  to  provide  for  the  case  of  any  of  them 

I  April.  «  From  October  1820. 
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retiring  from  the  companj,  and  to  ensure  their  liability  notwithstanding  such  an  event, 
agreeably  to  what  they  averred  to  be  the  general  practice  of  all  Banks  of  Scotland. 

2.  That  although,  in  the  case  of  a  third  party  becoming  bound  for  a  cash-€redit 
granted  to  a  company,  he  was  not  liable  for  advances  made  after  the  retirement  of  a 
partner,  seeing  that  he  thereby  lost  the  benefit  of  recourse  against  that  partner,  on 
which  he  had  calculated  when  he  became  bound ;  yet  that,  in  a  case  like  the  present, 
where  the  retiring  partner  himself  had  become  bound,  not  only  as  a  partner,  but  as  an 
in-  P.62]  -dividual,  there  was  no  such  ground  for  liberating  Mm,  as  he  could  not  state 
that  he  had  lost  any  security  or  recourse  against  a  third  party,  he  himself  being  the  only 
partner  who  had  retired. 

3.  That  at  all  events,  on  the  principle  of  the  case  of  Houston  v.  Speirs,^  the  pay- 
ments made  by  the  company  after  Padon's  retirement  could  not  be  imputed  in  extinction 
of  the  balance  then  due,  except  in  so  far  as  they  had  at  any  time  exceeded  the  advances 
subsequently  made  by  the  Bank ;  and, 

4.  That  there  had  been  no  actual  retirement  by  Padon  from  the  company,  but 
that  the  intimation  to  that  effect  was  merely  a  collusive  device  to  avoid  responsibility 
for  their  debts. 

The  Lord  Ordinary  suspended  the  letters  simpliciter,^  "  reserving  to  [163]  the 

^  This  case  was  appealed  and  affirmed  on  this  point.     (See  3  W.  S.  p.  392.) 

^  His  first  interlocutor  was  in  these  terms  : — "  Finds  it  proved  that  notice  was  given 

to  the  Bank  of  the  retirement  of  John  Padon  from  the  firm  of  James  and  Andrew  Tod 

and  Company,  which,  in  the  bond,  was  described  to  consist  of  these  two  individuals 

and  John  Padon ;  and  in  respect  of  that,  and  that  the  debt  due  to  the  Bank  at  said 

retirement  had  been  paid,  and  the  charge  was  given  for  a  sum  advanced  to  the  company 

after  said  retirement,  suspends  the  letters  HmplicUer^  and  decerns ;  and  finds  expenses 

due."    On  advising  a  representation,  he  issued  this  note : — '*  The  bond  of  credit  from 

which  this  action  originates  begins  thus.     [His  Lordship  then  quoted  the  bond.]     It 

appears  clear  beyond  doubt  to  the  Lord  Ordinary,  first,  That  whenever  any  one  of  the 

individuals  notified  to  the  world,  and  the  Bank  in  particular,  that  he  retired  from  the 

company,  he  could  no  longer  be  liable  for  the  future  debts  of  that  company  from  which 

he  lubd  retired  j  and,  second,  That  as  an  individual,  and  cautioner  for  the  transactions 

to  the  extent  of  L.1000  by  the  said  company,  whereof  he  was  one,  he  could  no  longer 

be  liable  after  he  himself  had  withdrawn  from  it,  for  this  obvious  reason,  that  it  was 

no  longer  the  said  company  to  whom  the  credit  was  granted.     The  questions  then  arise. 

Did  ]^.  Padon  give  notice  to  the  Bank  that  he  had  retired  ?    And,  second,  Was  the 

debt,  for  payment  of  which  the  charge  was  given,  contracted  after  that  retirement  ? 

The  latter  is  admitted  to  have  been  a  contraction  after  the   alleged  retirement, 

whereby  on  this  fact  there  is  no  dispute.     As  to  notice  having  been  given,  the  Lord 

Ordinary  has  no  doubt  whatever.     It  is  sworn  to  by  the  clerks  of  the  Bank,  examined 

by  that  body  as  witnesses,  that  they  receive  frequently  such  notices  by  post.     Now  put 

the  case  that  Mr.  Padon  had  given  his  notice  by  the  post — that  he  proved  the 

insertion  of  his  letter  into  the  Post-office ;  this  letter  of  notice  would  have  been 

delivered  to  the  porter  of  the  Bank ;  and  the  presumption  would  have  been,  that  the 

letter  was  delivered.     But  here  we  have  proof  of  the  actual  delivery  of  the  notice  to 

Mr.  Fraser,  a  respectable  officer  of  the  Bank,  and  a  similar  notice  adikessed  to  the  late 

Mr.  Forrester,  the  proper  officer  to  whom  notices  should  be  given.     We  have  Mr. 

Fmser's  oath  that  he  delivered  the  notico  to  Mr.  Forrester ;  and  we  have  evidence  that 

two  bills  sent  at  same  time  and  in  same  letter  to  Mr.  Fraser,  were  actually  received 

and  discounted  by  the  Bank.     The  Lord  Ordinary  therefore  thinks  that  there  is  no 

reasonable  ground  of  doubt  that  the  notice  was  delivered  to  the  Bank.     But  it  is  said, 

that  admitting  this  to  be  true,  the  notice  did  not  cont£un  a  declaration  that  Mr. 

Padon  would  no  longer  be  liable  for  the  debt  of  James  and  Andrew  Tod  and  Company, 

and  therefore  he  must  be  held  to  have  continued  to  be  bound  for  it.     To  this  the  Lord 

Qidinary  cannot  assent.     He  considers  that  the  bare  notice  of  the  retirement  carries 

with  it  a  declaration^  resulting  both  from  law  and  good  sense,  that  the  retiring  partner 

is  to  be  no  longer  liable  for  the  acts  and  deeds  of  the  company.     If  this  be  not  the 

result,  there  is  no  use  for  the  notice.     If  ^fr.  Padon  intended  to  continue  liable  fot  the 

debts  of  James  and  Andrew  Tod  and  Company,  he  would  not  have  put  himself  t^  ^^le 
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chargers,  if  so  advised,  to  subject  the  suspender  on  the  ground  that  he  never  retired 
from  the  company  and  to  him  his  defences,  as  accords ; "  and  the  Court  unanimously 
adhered. 

Lord  Justioi^-Clbbk. — It  being  perfectly  clear  that  the  balance,  as  it  stood  at  the 
date  of  Padon's  retirement,  has  been  extinguished,  the  simple  question  remains.  Whether, 
after  a  change  of  the  partners  of  the  company  for  whose  use  the  credit  was  granted,  the 
cautioners  can  be  held  liable  for  the  transactions  with  a  different  company )  And  I  am 
clearly  of  opinion,  that  as  the  intimation  to  the  Bank  is  sufficiently  proved,  and  as 
they  subsequently  continued  to  make  advances  to  a  company  quite  distinct  from  that 
to  which  the  credit  was  granted,  it  is  impossible  to  £nd  the  suspender  liable. 

Lord  Glbnlbb. — Padon  came  under  two  distinct  obligations, — one  as  a  partner,  and 
the  other  as  a  cautioner.  The  company  to  which  the  advances  were  stipulated  to  be 
made,  was  described  as  composed  of  three  partners  specially  mentioned.  On  a  change 
of  partners,  therefore,  it  was  incumbent  on  the  Bank  to  ask  the  cautioners  if  they  were 
willing  to  continue  bound  for  the  new  company ;  and  not  having  done  so,  they  are  free. 
This  rule  must  clearly  apply  to  the  strangers  who  are  cautioners,  and  I  cannot  distinguish 
between  their  case  and  that  of  Padon. 

Lord  Allowat  concurred,  and  observed  that  the  case  of  Houston  v.  Speirs  did  not 
apply  to  the  circumstances  of  the  present 

Ix>RD  PiTMiLLT  likewise  concurred. 

Suspender's  Authority. — 2  Bell,  643. 

Chargers'  Authorities.— 2  Bell,  643 ;  Speirs,  June  22, 1822,  (I.  No.  566)  ;  Houston, 
June  25,  1824,  (III.  No.  126)  j  3  W.  S.  p.  392. 

[Cf.  53  &  54  Vict  c.  39,  s.  18.] 


No.  110.        V.  Shaw  164  (O.E.  178).    21  Dec  1826.    2nd  Div.— Lord  Mackenzie. 

I.  and  S.  Austin,  and  their  Tutor  ad  Litem,  Pursuers. — D.  of  F. 

Moncreiff-^Shaw. 

D.  Wallace  and  A.  Dunn,  Defenders. — Skew — WUson. 

Tutors  and  Curators — Title  to  Pursue. — 1. — Tutors,  who  had  intromitted  with  their 
pupils'  effects  hefore  making  up  inventories,  removed  as  suspect; — and, — 2. — ^The 
disclamation  of  the  nearest  of  kin  in  an  action  for  removing  tutors  no  har  to  the  title 
of  the  pupils,  and  a  tutor  ad  litem  to  insist  in  it. 

This  was  an  action  originally  raised  at  the  instance  of  William,  Isahella,  and  Samuel 
Austin,  pupils,  and  also  of  their  mother  Mary  Nixon,  as  their  nearest  of  kin,  for  the 
purpose  of  having  Wallace  and  Dunn,  tutors  nominated  by  their  deceased  father, 
removed  as  suspect,  on  the  grounds,  1.  That  they  were  notour  bankrupts,  having  been 
repeatedly  incarcerated  for  trifling  sums  of  money ;  and,  2.  That  although  they  had  not 
made  up  inventories  in  terms  of  the  act  1672,  c.  2,  for  two  years  after  the  death  of  the 

trouble  and  expense  of  circulating  any  notice  whatever.  The  Lord  Ordinary  has, 
therefore,  no  sort  of  doubt  that  the  representation  ought  to  be  refused,  in  so  far  as  it 
applies  to  the  grounds  on  which  the  cause  has  hitherto  been  pleaded,  and  the 
representers  may  consider  it  to  be  so.  But  a  new  point  is  started,  viz.  That  the  pre- 
tended retirement  of  Mr.  Padon  was  a  mere  deception ;  and  that  he  continued  to  be  a 
partner  of  James  and  Andrew  Tod  and  Company  down  to  the  period  of  the  sequestra- 
tion. If  this  be  true,  there  is  no  cause,  and  never  was  one.  The  statement  is 
prejudicial  to  the  whole  procedure ;  and  the  Lord  Ordinary  and  the  Court  have  been 
made  most  needlessly  to  waste  their  precious  time  in  judging  of  a  case  on  circumstances 
which  do  not  belong  to  it.  The  Lord  Ordinary  wont  decide  the  cause  by  an  interlocutor 
refusing  this  representation  on  the  grounds  hitherto  pleaded,  until  he  shall  hear  the 
parties  on  the  new  shape  which  it  has  assumed,"  His  Lordship,  on  hearing  parties, 
adhered,  under  the  qualification  stated  in  the  report 
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papilB'  father,  they  had  neyertheless  intromitted  with  part  of  the  property  of  the  pupils, 
and  in  particular  had  entered  on  the  mani^ement  of  a  pottery  belonging  to  them. 
To  this  it  was  answered, — 

1.  That  they  weie  ready  to  find  caution ;  and, 

2.  That  although  it  was  true  that  they  had  taken  possession  of  the  pottery,  yet  they 
had  now  made  up  inventories. 

The  Lord  Ordinary,  after  appointing  Mr.  Fisher  tutor  ad  liiem  to  the  children, 
found '  **  that  there  is  sufficient  ground  for  remoTing  the  defenders  from  their  office  of 
tutors,"  and  decerned  in  the  removing  accordingly. 

The  defenders  then  reclaimed  ;  and  having  obtained  from  William  Austin,  who  was 
now  fourteen  years  of  age,  and  from  the  mother,  a  disclamation  of  the  action,  they 
contended  that  there  was  no  longer  any  title  on  the  part  of  the  remaining  pursuers  to 
carry  on  an  action  of  removing  tutors  as  suspect ;  because, 

1.  The  original  instance  of  the  mother,  who  had  married  a  second  husband,  was 
inept^  there  having  been  no  concurrence  on  the  part  of  her  husband  for  his  interest ; 
and, 

2.  At  all  events,  she  having  now  disclaimed  the  action,  it  must  fall,  as  it  could  not 
be  carried  on  without  the  concurrence  of  a  co-tutor,  or  the  pupils'  nearest  of  kin. 

[166]  To  this  it  was  answered, — 

1.  That  as  it  was  merely  the  concurrence  of  the  mother,  as  nearest  of  kin,  which 
was  requisite,  there  was  no  necessity  for  her  husband's  appearance  in  the  process  to 
validate  that  concurrence ;  and, 

2.  That  the  process  having  been  regularly  brought  before  the  Court,  and  a  tutor  ad 
litem  having  been  appointed  to  the  pupils,  he  was  entitled  to  carry  on  this  action  for 
their  behoof. 

The  Court  unanimously  sustained  the  title,  adhered  to  the  Lord  Ordinary's  inter- 
locutor, and  remitted  to  the  Sheriff  of  Lanarkshire  (where  the  pupils  resided,  and  the 
property  was  situated,)  to  recommend  a  proper  person  to  be  appointed  factor  loco  hUorU^ 
and  thereafter  nominated  to  that  office  the  person  so  recommended. 

Their  Lordships  were  unanimously  of  opinion,  that  the  cause  having  been  once 
brought  before  the  Court,  and  a  tutor  ad  litem  appointed  to  the  pupils,  the  disclamation 
of  one  of  them,  and  of  the  mother,  (as  to  whom  it  was  only  necessary  that  she  should 
concur,  the  nearest  of  kin  in  such  cases  not  being  domini  litis^)  could  not  prevent  the 
other  pupils  and  their  tutor  ad  litem  from  following  out  the  action ;  and  on  the  merits, 
that  the  defenders  having  intromitted  as  tutors  before  they  had  made  up  inventories, 
it  was  imperative  on  the  Court  to  remove  them. 

Pursue  Anthorities.— 1^72,  c  2 ;  1  Ersk.  7,  21 ;  Tumbull,  Feb.  9, 1698,  (16,317) ; 
Gibson,  July  2,  1680,  (16,299);  Burnet,  March  1685,  (16,307);  Oibson,  Dec.  21,  1811, 
(F.C.). 

Defenders'  Aut?umties.-43ri)xon  v,  Thomson,  Dec.  21,  1811,  (F.C.) ;  Hobb,  Dec. 
22, 1814,  (F.C). 

No.  112.        V.  Shaw  167  (O.E.  181).    21  Dec  1826.    2nd  Div.— Lord  Pitmilly. 

Duke  of  Qubensberrt's  Executobs,  Pursuers. — ButJierfurd. 

C.  Tait,  Defender. — Tait. 

Interest — Agent  and  Client. — In  an  accounting  between  an  agent  and  his  employer,  the 
Court  allowed  the  balances  to  be  struck  annually,  so  as  to  charge  compound  interest, 
and  also  the  interest  of  an  heritable  debt  retained  in  security  of  certain  obligations  of 
warrandice  to  be  annually  accumulated  in  the  same  way. 


1  The  full  interlocutor  is  in  these  terms : — "Finds  that  it  sufficiently  appears  that  there 
was  in  this  case  an  undue  delay  in  making  up  tutorial  inventories,  regidarly  or  irregularly, 
after  the  defenders  had  accepted  of  the  office  of  tutors,  and  had  intromitted  under  the 
same ;  and  therefore,  and  in  the  whole  circumstances  of  the  case,  finds  that  there  are 
safl&dent  grounds  for  removing  the  defenders  from  their  office  of  tutors,  and  decerns  in 
the  removing  accordingly ;  finds  them  liable  in  expenses." 
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In  the  action  mentioned  arUe^  I.  No.  486,  (which  see,)  the  Court  remitted  to  Mr. 
Brown,  an  accountant,  to  report  on  the  state  of  accounts  and  alleged  oyercharges  by  Mr. 
Tait  and  his  father,  as  law-agents  for  the  late  Duke  of  Queensberry.  Mr.  Brown 
accordingly  gave  in  a  report  in  which  he  taxed  off  a  considerable  sum,  and  struck  an 
annual  balance  on  the  accounts,  charging  interest  on  each  balance,  which  again  entered 
into  the  next  year's  account,  thus  becoming  subject  to  the  operation  of  strict  compound 
interest ;  and  in  regard  to  an  heritable  debt  due  by  Mr.  Tait  to  the  late  Duke,  (which 
Mr.  Tait  was  held  entitled  to  retain  in  security  of  obligations  of  warrandice  come  under 
by  him  to  the  Queensberry  tenants,)  he  made  an  annual  accumulation  of  interest  at  3 
per  cent.  This  report  was  approved  of  by  the  Lord  Ordinary  ;  but  Mr.  Tait  reclaimed 
against  his  Lordship's  interlocutor,  and  stated  various  objections  to  the  accountant's 
report,  and  in  particular  to  the  annual  accumulation  of  the  interest  on  the  heritable 
debt ;  but  he  did  not  rest  any  objection  as  to  the  method  of  calculating  interest  on  the 
accounts-current. 

The  Court,  in  reference  to  the  heritable  debt,  ultimately  found  that  it  *'  fell  to  be 
accumulated  annually  from  and  after  the  11th  day  of  July  1817,  the  date  of  the  last 
accumulation  of  interest,  and  that  at  the  rate  of  interest  iJlowed  for  the  time  by  the 
public  chartered  banks  upon  deposit  account ;  and  in  regard  to  certain  other  objections, 
their  Lordships  remitted  to  Mr.  Aytoun,  writer  to  the  Signet,  along  with  Mr.  Brown, 
to  report  on  the  amount  taxed  off  by  the  latter  from  Mr.  Tait's  law-accounts. 

On  receiving  their  reports,  the  Court  approved  of  Mr.  Brown's  **  report  as  amended 
in  his  additional  report,  with  the  additional  allowances  recommended  in  the  report  of 
Mr.  Aytoun," — ^and  thereafter  they  remitted  again  to  Mr.  Brown  to  alter  his  report 
agreeably  thereto.  Mr.  Brown  did  so  accordingly  in  an  amended  report,  in  which,  in 
regard  to  the  heritable  debt,  the  interest  was  accumulated  annually  since  1817,  and 
interest  charged  on  the  balance  so  accumulated,  such  interest  being  added  to  the  next 
year's  balance,  and  interest  charged  thereon  as  one  accumulated  principal  sum ;  and  in 
regard  to  the  other  accounts,  the  balances  were  struck  annually,  and  interest  charged, 
as  had  been  done  in  the  original  report,  with  this  difference,  that  he  had  added  thereto 
progressive  interest,  accumulated  on  the  same  principle,  on  the  several  [168]  taxations 
ultimately  sustained  by  the  Court,  (extending  to  L.3365,)  which  progressive  interest 
on.  the  taxations  amounted  to  L.2054. 

To  this  report  Mr.  Tait  lodged  objections,  in  which  he  contended, — 

1.  That  the  sort  of  accumulation  on  the  heritable  debt  adopted  by  the  accountant 
was  not  sanctioned  by  the  interlocutor  of  the  Court,  the  meaning  of  which  was,  that 
each  year's  interest  was  to  be  accumulated,  so  as  to  form  a  fund  beieuing  simple  interest^ 
— not  that  this  interest  on  interest  should  be  annually  accumulated,  so  as  to  yield  the 
strictest  compound  interest ;  and, 

2.  In  regard  to  the  interest  on  the  accounts-current,  that  strict  compound  interest 
was  never  allowed  on  mere  personal  debts,  particularly  on  such  debts  as  the  taxations, 
which  were  in  fact  illiquid  claims  until  the  judgment  of  the  Court  by  which  they  were 
allowed. 

To  this  it  was  answered, — 

1.  That  the  method  of  charging  interest  on  the  heritable  debt  proposed  by  Mr.  Tait 
would  not  be  accumulation  at  all,  which  necessarily  implied  the  forming  all  the  interest 
whether  simple  or  upon  interest,  into  one  accumiUated  balance,  itself  bearing  interest ' 
and  that  this  was  truly  intended  by  the  Court,  because  Mr.  Tait,  retaining  the  debt  for 
security  merely,  was  not  entitled  to  make  any  profit  thereby,  but  was  bound  to  restore 
it  to  the  creditor,  with  all  the  benefit  which  he  might  have  derived,  had  it  been  paid  in 
due  time ;  and, 

2.  That  the  only  mode  of  charging  interest  on  accounts-current  was  by  means 
of  striking  an  annual  balance ;  and  at  any  rate  that  it  was  incompetent  for  Mr.  Tait  now 
to  object  to  this  mode  of  charging  interest,  as  it  had  been  so  chaiged  in  the  original 
report,  which  was  approved  of  by  the  Lord  Ordinary,  and  afterwards  by  the  Court, 
without  any  objection  or  reclaiming  petition  on  this  ground. 

The  Court  repelled  the  objections,  finally  approved  of  the  accountant's  report  as  now' 
amended,  and  decerned  for  the  balance  thereby  brought  out. 

Lord  Justiob-Clbrk.— I  thought  it  necessary  to  look  back  to  the  former  proceedincs 
as  to  the  heritable  debt,  and  to  what  passed  on  the  Bench,  of  which  I  have  notes  *  and 
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I  see  that  the  same  general  argument  was  naed^  when  the  question  of  accumulation  was 
before  us,  which  is  repeated  now  j  but  we  were  convinced  that  annual  accumulation 
ahoold  he  allowed  in  the  manner  which  has  been  done  by  the  accountant^  and  the  grounds 
on  which  we  proceeded  were  these : — ^A  debt  was  demanded  by  the  creditor :  the  answer 
made  wae^  I  am  ready  to  pay  with  interesti  if  relieved  of  the  obligation  of  warrandice. 
But  then  it  was  replied,  ^at  if  effect  was  to  be  given  to  the  plea  of  retention,  all  that 
the  debtor  could  ask,  was  to  retain  for  his  security ;  he  was  not  to  profit  by  it|  and  con- 
vert the  interest  into  a  fund  from  which  he  might  himself  draw  interest  or  profit,  but 
was  hound  to  accumulate  it  annually ;  and  so  we  decided.  It  is  a  great  deal  too  late  to 
go  hack  on  this  judgment  now  ;  but  even  were  it  open,  the  same  aigument  which  pre- 
vailed [169]  formerly  would  prevail  now.  The  next  point  is  the  application  of  this 
rak  to  the  personal  debt^  and  it  is  rightly  applied  to  this  also,  because  Mr.  Tait|  as  an 
agent,  must  be  subject  to  the  ordinary  rule  that  an  agent's  accounts  fall  to  be  settled 
annually ;  and  the  accountant  has  merely  proceeded  on  the  supposition  of  this  having 
been  done.  If  Mr.  Tait  had  been  the  creditor  at  these  annual  balances,  he  would  have 
had  the  benefit  of  this  principle ;  but^  as  the  balance  stood  against  hhn,  he  must  bear 
the  loss. 

Lord  AuiOWAT. — ^Not  having  been  in  this  Court  when  the  judgments  relative  to 
the  accumulation  of  the  heritable  debt  were  pronounced,  I  can  only  state  my  opinion 
as  a  doubt  whether  the  words  of  these  judgments  sanction  the  mode  of  accumiilation 
here  adopted.  I  thought  that  it  only  meant  to  allow  simple  interest  to  be  charged  on 
each  yearns  interest  ^  for,  supposing  the  creditor  had  adjudged  in  1817,  nothing  more 
could  have  been  awarded  than  the  accumulated  sum  at  the  term  of  the  adjudication, 
which  would  only  have  borne  simple  interest;  and  I  do  not  see  why  he  should  be  on  a 
better  footing  now.  On  the  same  principle,  I  doubt  the  propriety  of  the  accumulation 
on  the  accounts-current,  which  do  not  fiJl  under  the  jud^ipnent  of  the  Court  allowing 
accumulation  as  to  the  heritable  debt.  I  never  saw  compound  interest  allowed  in  any 
case ;  and  I  cannot  conceive  how  it  should  be  allowed  on  accounts-current,  especially  as 
the  party  believed  these  accounts  to  be  settled,  and  as,  in  regard  to  a  great  part  of  the 
debt,  it  was  impossible  to  say,  till  very  lately,  on  which  side  the  balance  lay. 

Lord  Glbnlee. — I  did  not  imagine  that  we  were  to  go  into  the  principles  on  which 
the  accumulation  was  formerly  allowed  on  the  heritable  debt  j  for,  looking  at  the  words 
of  the  judgment,  I  think  the  accountant  has  put  a  correct  interpretation  upon  it.  And 
as  to  the  accounts-current,  when  we  approved  of  the  report,  we  approved  of  the  principle 
of  accumulation  adopted  in  it,  and  the  party  is  now  barred  from  objecting  to  it. 

LoBD  PiTMiLLT  coucurred  with  Lobdb  Justioe-Clsbk  and  Glbnlbe. 


No.  115.      V.  Shaw  172  (O.E.  185).    22  Dec.  1826.    2nd  DiY.^Lord  Mackenzie. 

A.  Alexandsb,  Advocator. — More. 
R  PiNKKRTON,  Eespondent. — Napier, 

SehoolnuuUr — ParislL — Circumstances  in  which  an  heritor  was  found  liable  in  payment 
of  arreaiB  of  schoolmaster's  salary  for  eleven  years,  notwithstanding  his  having  paid 
salary  for  the  same  lands  in  another  parish  during  that  period,  and  for  upwards  of  a 
century  before. 

The  lands  of  Boydstone,  belonging  to  Alexander,  originally  formed  part  of  the 
barony  of  Kilbride,  and  were  admitted  to  have  been  situated,  prior  to  1650,  in  the 
parish  of  Kilbride ;  and  they  still  appeared,  in  the  cess-books  of  the  county,  as  rated  in 
that  parish,  in  the  cumulo  valuation  of  the  barony.    By  minutes  of  the  presbytery  of 
Irvine  in  1649,  it  appeared  that  perambulators  appointed  to  consider  how  faa  the 
bounds  of  the  several  parishes  in  the  presbytery  were  conveniently  fixed,  had  reported 
that  the  lands  of  Mountfod,  Boydstone,  and  Knockewart  should  be  disjoined  from 
*  Kilbride,  and  annexed  to  the  neighbouring  parish  of  Ardrossan.     8ome  objection  "was 
stated  to  this  proposal  in  regard  to  Boydstone  by  the  then  proprietor  Lord  Boyd,  aa  to 
the  determination  on  which  there  was  an  entry  in  the  minutes ;  but  it  was  subs^ueixtly 
reaolved  by  the  presbytery  that  certain  of  the  brethren  "  should  go  east  to  Pj™  ^iore 
the  Commissioners  of  Plantations,  for  augmentation  and  demembration "  of  tne  th^ee 


58  ALBXANBBR  V.   PDfKERTON.  Y.  maw. 

properties,  Boydatone  included.  There  was,  however,  no  evidence  produced  of  any 
decree  of  disjunction  and  annexation,  in  consequence,  as  Alexander  alleged,  of  the 
destruction  of  the  Teind  Court  records  in  1700  by  fire;  but  it  was  admitted  that  the 
lands  of  Mountfod  and  Knockewart  were  now  considered  as  annexed,  quoad  omnia^  to 
Ardrossan;  and  it  appeared  from  the  minutes  of  presbytery  that  from  1740  downwards 
the  lands  of  Boydstone  had  been  assessed,  as  in  the  parish  of  Ardrossan,  for  the  several 
parochial  burdens  regarding  the  church,  manse,  &c.  The  lands  of  Boydstone  were  also 
stated  to  be  in  the  parish  of  Ardrossan  in  Alexander's  titles,  commencing  with  a  feu- 
charter  in  1759.  The  schoolmaster's  salary  had  likewise  been  constantly  paid  to 
Ardrossan  from  the  date  of  the  statute  1696;  and  road-money  in  the  same  way,  with 
some  slight  exceptions,  had  also  been  paid  in  Ardrossan,  while,  on  the  other  hand,  the 
stipend  effeiring  to  the  lands  of  Boydstone  had  always  been  paid  to  Kilbride ;  and  these 
lands  were  locidled  on,  as  in  that  parish,  in  two  augmentations  of  stipend  in  later  times. 

In  this  situation  Pinkerton,  the  respondent,  was  appointed  schoolmaster  of  Kilbride  ^ 
in  1809,  and  received  from  the  heritors,  as  the  rule  for  levy-  [173]  -ing  his  salary,  a 
roll  of  the  parish,  containing  the  valuations  of  the  several  lands  in  the  parish,  including 
Boydstone,  but  without  the  proportion  of  salary  payable  by  each  being  set  down. 
Agreeably  to  this  roll,  he  continued  to  draw  his  salary  till  hu  resignation  in  1820, — 
he  himself  calculating  the  amount  of  salary  effeiring  to  the  valuation  of  each,  on  the 
ground  of  Boydstone  being  truly  in  the  parish ;  but  he  never  received  any  payment  for 
these  lands  from  Alexander,  who  continued  to  pay  the  schoolmaster  of  Ardrossan, 
although  Pinkerton  drew  the  salary  from  other  lands  of  Alexander  admitted  to  be  in 
Ealbride.  It  was  alleged,  however,  that  demands  had  been  made  for  payment  of  the 
salary  from  Boydstone ;  but  this  was  denied,  and  there  was  no  evidence  as  to  how  the 
fact  really  stood. 

After  Pinkerton  had  given  up  the  office  in  1820,  he  raised  the  present  action  before 
the  Sheriff  of  Ayrshire,  concluding  for  payment  of  about  L.  10  as  the  arrears  of  salary 
for  the  lands  of  Boydstone  since  1809,  the  period  of  his  appointment  as  schoolmaster, 
together  with  the  double  penalty  authorized  by  the  act  1696,  confirmed  by  the  43d  Geo. 
TIT.  0. 55.  The  Sheriff  having  decerned  for  payment  of  the  salary  and  penalty,  Alexander 
brought  an  advocation,  in  which  he  contended, — 

1.  That  there  was  sufficient  evidence  of  his  lands  having  been  disjoined  from  Kilbride, 
and  annexed  to  Ardrossan  quoad  omnia, 

2.  That  it  was  incompetent  for  the  schoolmaster  to  bring  an  action  of  this  kind, 
which  went  to  invert  the  state  of  possession  enjoyed  for  upwards  of  a  century,  particularly 
without  calling  the  parties  interested  belonging  to  the  parish  of  Ardrossan. 

3.  That  having,  during  the  period  for  which  the  arrears  were  claimed,  paid  salary 
for  the  lands  of  Boydstone  to  the  schoolmaster  of  Ardrossan,  bond  fide  believing  that 
they  lay  in  that  parish,  he  could  not  be  called  on  now  to  repeat ;  and  that  Pinkerton 
was  barred  personaii  exeepHone  from  claiming  repetition,  not  having  proved  that  he  had 
made  any  demand  during  the  period  of  his  incumbency,  notwithstanding  his  knowledge 
of  the  payments  having  been  made  in  the  parish  of  Ardrossan ;  and 

4.  That  at  all  events  he  could  not  be  subjected  in  the  penalty,  having  been,  as  he 
alleged,  in  perfect  bond  fide,  and  the  certificate  of  valuation  furnished  to  the  schoolmaster 
not  being  a  regular  stent-roll  made  up  by  a  meeting  of  heritors  in  terms  of  the  act  1696, 
and  not  assessing  each  heritor  in  the  sum  of  salary  to  be  paid  by  him,  but  merely 
ascertaining  their  respective  valuations. 

The  Lord  Ordinary  advocated  the  cause,  found  *'  the  advocator  liable  in  the  sum  of 
school  salary  libelled  in  the  original  summons  simply,  but  not  to  the  double  thereof" — 
and  found  no  expenses  due.  To  this  interlocutor  his  Lordship  added  the  following 
note: — "Besides  the  plea  in  equity  against  the  penal  claim  for  the  double  of  the 
proportion  of  school  salary,  there  is  in  this  case  a  plea  under  the  strict  words  of  the 
statute  [174]  1696  itself;  for  it  does  not  appear  that  the  proportion  of  salary  payable 
by  the  defender  was  ever  stented  and  laid  on  by  the  heritors  in  form,  as  the  statute 
requires,  which  seems  necessary  before  the  penalty  of  double  payment  can  be  insisted 
for  in  terms  of  the  statute.  It  does  not  seem  possible  for  the  respondent,  especially 
while  fdeadiag  himself  the  strict  words  of  the  stetuto  against  the  advocator's  plea  of 


^  In  former  edition,  by  mistake,  printed  Ardrossan. 
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honafides^  to  claim  a  penalty  by  a-Hteral  construction  of  that  very  statute.  The  lands, 
howeyer,  seem  to  be  in  the  pansh  of  Kilbride,  except  quoad  sacra.  In  particular,  the 
Loid  Ot^tinary  sees  no  evidence  of  payment  of  any  stipend,  either  old  stipend  or 
atigmented  stipend,  in  Ardrossanj  and  it  does  not  seem  to  the  Lord  Ordinary  that 
payment  of  schoolmaster's  salary  in  a  wrong  parish,  though  made  bond  fide^  affords  a 
defence  against  payment  in  a  right  one.'' 

Pinkerton  acquiesced  in  the  Lord  Ordinary's  interlocutor  in  so  far  as  it  refused  his 
demand  for  the  penalty,  but  reclaimed  in  so  far  as  he  was  not  allowed  his  expenses ; 
and  Alexander  having  also  reclaimed  on  the  merits,  the  Court  allowed  Pinkerton  a 
diligence  for  recovery  of  certain  documents  in  further  support  of  his  claim.     Under  this 
diligence  were  recovered  certain  minutes  of  the  heritors  of  Kilbride,  and  other  papers, 
the  import  of  which  was  allowed  to  be  stated  at  the  Bar  without  printing  the  documents 
themselves,  in  respect  of  Pinkerton  being  on  the  poor's  rolL     From  these  it  appeared, 
that  at  a  meeting  of  the  heritors  of  Ealbride,  at  which  Alexander  was  present,  held  on 
the  3d  of  January  1805,  during  the  incumbency  of  Pinkerton's  predecessor,  one  of  their 
number  had  been  appointed  to  draw  up  a  stent-roU  of  the  parish,  under  the  Act  of 
Parliament  43  Geo.  ILL  c.  54,  for  the  express  purpose  of  forming  ^e  rule  for  levying 
the  schoolmaster^s  salaiy ;  and  that,  on  his  report^  a  subsequent  meeting  had  approved 
of  and  adopted  the  stent>roll,  which  had  been  delivered  to  Pinkerton  at  his  appoint- 
ment^ signed  by  the  preses  of  the  meeting,  and  in  virtue  of  which  he  had  always  levied 
his  salaiy.    It  further  appeared  that  in  1816  the  heritors  had  ndsed  a  summons  against 
Alexander  for  payment  of  his  share  of  the  expense  of  building  a  manse,  &c.  in  respect 
of  his  lands  of  fioydstone,  on  the  ground  that  they  were  situated  in  Kilbride,  and  that 
he  had  paid  these  dues  in  consequence ;  and  also  that,  in  a  petition  presented  by  him 
the  same  year  to  the  Commissioners  of  Supply  for  division  of  a  cumulo  valuation,  he 
stated  his  lands  of  fioydstone  to  be  in  Kilbride,  and  that  they  had  been  annexed  to 
AidiQaBBn  quoad  gaera. 

The  Court  unanimously  adhered  to  the  Lord  Ordinary's  interlocutor  on  the  merits, 
and  altered  as  to  expenses,  in  which  they  found  Alexander  liable. 

Lord  Glbnlbb. — This  action  is  brought  on  the  statute  1696,  which  is  imperative 
that  the  heritors  are  to  stent  themselves.  If  the  stent-roll  made  up  by  them  be 
complete,  the  schoolmaster  does  not  require  to  go  to  the  Sheriff  at  [175]  all ;  he  may 
at  once  charge  for  payment.  If  a  regular  stent-roll  be  made  up  by  we  heritors,  he  is 
entitled  to  demand  payment  under  it ;  and  if  the  heritors  fail  to  make  it  up,  his  remedy 
is  by  application  to  the  Commissioners  of  Supply.  Now  it  is  plain  that  a  regular  stent- 
loll  was  made  up  here ;  a  previous  meeting  of  heritors  remitted  to  Mr.  Hunter  to  draw 
it  up,  and  a  second  meeting  approved  of  it ;  and  though  each  man's  share  is  not  specified, 
yet  it  mentions  accordii^  to  what  valuation  each  is  to  pay.  I  conceive,  therefore,  that 
it  is  perfectly  regular  under  the  statute ;  and  this  being  the  case,  Mr  Alexander  must 
pay  Uie  schoolmaster  in  the  meantime,  and  get  redress  tiie  best  way  he  can. 
Lord  Pitmillt  concurred. 

Lord  Allowat. — ^Till  I  heard  the  documents  now  read  from  the  Sar,  I  thought 

that  we  must  have  gone  on  the  general  principle,  in  which  case  the  question  would 

have  been.  What  evidence  is  there  that  the  lands  of  fioydstone  were  detached  from 

Kilbride,  of  which  it  is  admitted  they  were  once  a  part  ?    As  to  this,  I  think  there  is 

noeridence  of  a  disjunction  quoad  civUia;  so  that,  even  on  the  general  principle,  I 

would  have  held  Alexander  liable,    fiut  now  that  documents  are  produced,  showing 

that  a  stent-roll  was  prepared  at  a  meeting  of  heritors,  at  which  he  was  present,  I 

cannot  entertain  a  doubt  on  the  subject.     The  heritors  are  not  obliged  to  cast  up  the 

sum  payable  by  each.     It  is  quite  enough  if  they  fix  the  valuation  according  to  which 

it  IB  to  be  paid. 

Lord  JuBnoB-CLKRK. — ^I  entirely  concur.  The  documents  now  produced  remove  all 
possibility  of  doubt.  The  schoolmaster  has  been  all  along  in  hondfide^  and  his  demand 
ought  to  have  been  complied  with.  The  stent-roll  was  made  up  accoiding  to  the  cess- 
loU  of  the  county;  and  Mr.  Alexander  himself,  in  his  petition  to  the  county  in  1816, 
states  the  lands  of  Boydstone  to  be  annexed  to  Aidroesan  only  quoad  sacra. 
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properties,  Boydstone  included.  There  was,  however,  no  evidence  produced  of  any 
decree  of  disjunction  and  annexation,  in  consequence,  as  Alexander  alleged,  of  the 
destruction  of  the  Teind  Court  records  in  1700  by  fire ;  but  it  was  admitted  that  the 
lands  of  Mountfod  and  Knockewart  were  now  considered  as  annexed,  quoad  amnui,  to 
Ardiossan ;  and  it  appeared  from  the  minutes  of  presbytery  that  from  1740  downwards 
the  lands  of  Boydstone  had  been  assessed,  as  in  the  parish  of  Ardroesan,  for  the  several 
parochial  burdens  regarding  the  church,  manse,  &c.  The  lands  of  Boydstone  were  also 
stated  to  be  in  the  parish  of  Ardrossan  in  Alexander's  titles,  commencing  with  a  feu- 
charter  in  1759.  The  schoolmaster's  salary  had  likewise  been  constantly  paid  to 
Ardrossan  from  the  date  of  the  statute  1696 ;  and  road-money  in  the  same  way,  with 
some  slight  exceptions,  had  also  been  paid  in  Ardrossan,  while,  on  the  other  hand,  the 
stipend  efEeiring  to  the  lands  of  Boydstone  had  always  been  paid  to  Kilbride ;  and  these 
lands  were  locsJled  on,  as  in  that  parish,  in  two  augmentations  of  stipend  in  later  times. 

In  this  situation  Pinkerton,  the  respondent,  was  appointed  schoolmaster  of  Kilbride  ^ 
in  1809,  and  received  from  the  heritors,  as  the  rule  for  levy-  [173]  -ing  his  salary,  a 
roll  of  the  parish,  containing  the  valuations  of  the  several  lands  in  the  parish,  including 
Boydstone,  but  without  the  proportion  of  salary  payable  by  each  being  set  down. 
Agreeably  to  this  roll,  he  continued  to  draw  his  salary  till  his  resignation  in  1820, — 
he  himself  calculating  the  amount  of  salary  effeiring  to  the  valuation  of  each,  on  the 
ground  of  Boydstone  being  truly  in  the  parish ;  but  he  never  received  any  payment  for 
these  lands  from  Alexander,  who  continued  to  pay  the  schoolmaster  of  Ardrossan, 
although  Pinkerton  drew  the  salary  from  other  lands  of  Alexander  admitted  to  be  in 
Ealbride.  It  was  alleged,  however,  that  demands  had  been  made  for  payment  of  the 
salary  from  Boydstone ;  but  this  was  denied,  and  there  was  no  evidence  as  to  how  the 
fact  really  stood. 

After  Pinkerton  had  given  up  the  office  in  1820,  he  raised  the  present  action  before 
the  Sheriff  of  Ayrshire,  concluding  for  payment  of  about  L.10  as  the  arrears  of  salary 
for  the  lands  of  Boydstone  since  1809,  the  period  of  his  appointment  as  schoolmaster, 
together  with  the  double  penalty  authorized  by  the  act  1696,  confirmed  by  the  43d  Greo. 
ITT.  0.  55.  The  Sheriff  having  decerned  for  payment  of  the  salary  and  penalty,  Alexander 
brought  an  advocation,  in  which  he  contended, — 

1.  That  there  was  sufficient  evidence  of  his  lands  having  been  disjoined  from  Kilbride, 
and  annexed  to  Ardrossan  quoad  omnia. 

2.  That  it  was  incompetent  for  the  schoolmaster  to  bring  an  action  of  this  kind, 
which  went  to  invert  the  state  of  possession  enjoyed  for  upwards  of  a  century,  particularly 
without  calling  the  parties  interested  belonging  to  the  parish  of  Ardrossan. 

3.  That  having,  during  the  period  for  wluch  the  arrears  were  claimed,  paid  salary 
for  the  lands  of  Boydstone  to  the  schoolmaster  of  Ardrossan,  bond  fide  believing  that 
they  lay  in  that  pansh,  he  could  not  be  called  on  now  to  repeat ;  and  that  Pinkerton 
was  hsned  personali  exc^ione  from  claiming  repetition,  not  having  proved  that  he  had 
made  any  demand  during  the  period  of  his  incumbency,  notwithste^ding  his  knowledge 
of  the  payments  having  been  made  in  the  parish  of  Ardrossan ;  and 

4.  That  at  all  events  he  could  not  be  subjected  in  the  penalty,  having  beeu,  as  he 
alleged,  in  perfect  bond  fide,  and  the  certificate  of  valuation  furnished  to  the  schoolmaster 
not  being  a  r^;ular  stent-roll  made  up  by  a  meeting  of  heritors  in  terms  of  the  act  1696, 
and  not  assessing  each  heritor  in  the  sum  of  sdary  to  be  paid  by  him,  but  merely 
ascertaining  their  respective  valuations. 

The  Lord  Ordinary  advocated  the  cause,  found  "  the  advocator  liable  in  the  sum  of 
school  salary  libelled  in  the  original  summons  simply,  but  not  to  the  double  thereof," — 
and  found  no  expenses  due.  To  this  interlocutor  his  Lordship  added  the  following 
note: — "Besides  the  plea  in  equity  against  the  penal  claim  for  the  double  of  the 
proportion  of  school  salary,  there  is  in  this  case  a  plea  under  the  strict  words  of  the 
statute  [174]  1696  itself ;  for  it  does  not  appear  that  the  proportion  of  salary  payable 
by  the  defender  was  ever  stented  and  laid  on  by  the  heritors  in  form,  as  the  statute 
requires,  which  seems  necessary  before  the  penalty  of  double  payment  can  be  insisted 
for  in  terms  of  the  statute.  It  does  not  seem  possible  for  the  respondent,  especially 
while  pleading  himself  the  strict  words  of  the  stetute  against  the  advocator's  plea  of 


^  In  former  edition,  by  mistake,  printed  Ardrossan. 
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bonajldes^  to  claim  a  penalty  by  a  literal  construction  of  that  yery  statute.     The  lands, 

however,  seem  to  be  in  the  pansh  of  Kilbride,  except  quoad  sacra.     In  particular,  the 

lioid  Ordinary  sees  no  evidence  of  payment  of  any  stipend,  either  old  stipend  or 

augmented  stipend,  in  Aidrossan;  and  it  does  not  seem  to  the  Lord  Ordinary  that 

payment  of  schoolmaster's  salary  in  a  wrong  parish,  though  made  bond  flde^  affords  a 

defence  against  payment  in  a  right  one.'' 

Pinkerton  acquiesced  in  the  Lord  Ordinary's  interlocutor  in  so  far  as  it  refused  his 
demand  for  the  penalty,  but  reclaimed  in  so  far  as  he  was  not  allowed  lus  expenses ; 
and  Alexander  having  also  reclaimed  on  the  merits,  the  Court  allowed  Pinkerton  a 
diligence  for  recovery  of  certain  documents  in  further  support  of  his  claim.  Under  this 
diligence  were  recovered  certain  minutes  of  the  heritors  of  Kilbride,  and  other  papers, 
the  import  of  which  was  allowed  to  be  stated  at  the  Bar  without  printing  the  documents 
themselves,  in  respect  of  Pinkerton  being  on  the  poor's  roll.  From  these  it  appeared, 
that  at  a  meeting  of  the  heritors  of  Ealbride,  at  which  Alexander  was  present,  held  on 
the  dd  of  January  1805,  during  the  incumbency  of  Pinkerton's  predecessor,  one  of  their 
number  had  been  appointed  to  draw  up  a  stent-roll  of  the  pariah,  under  the  Act  of 
Parliament  43  Greo.  LQ.  c  54,  for  the  express  purpose  of  forming  the  rule  for  levying 
the  schoolmaster^s  salaiy ;  and  that,  on  his  report,  a  subsequent  meeting  had  approved 
of  and  adopted  the  stentrroll,  which  had  been  delivered  to  Pinkerton  at  his  appoint- 
ment^ signed  by  the  preses  of  the  meeting,  and  in  virtue  of  which  he  had  always  levied 
his  salary.  It  further  appeared  that  in  1816  the  heritors  had  raised  a  summons  against 
Alexander  for  payment  of  his  share  of  the  expense  of  building  a  manse,  &c.  in  respect 
of  his  lands  of  fioydstone,  on  the  ground  that  they  were  situated  in  Kilbride,  and  that 
he  had  paid  these  dues  in  consequence ;  and  also  that,  in  a  petition  presented  by  him 
the  same  year  to  the  Commissioners  of  Supply  for  division  of  a  eumtdo  valuation,  he 
stated  his  lands  of  Boydstone  to  be  in  Kilbride,  and  that  they  had  been  annexed  to 
Ardrossan  quoad  sacra. 

The  Court  imanimously  adhered  to  the  Lord  Ordinary's  interlocutor  on  the  merits, 
and  altered  as  to  expenses,  in  which  they  found  Alexander  liable. 

Lord  Glenlbb. — This  action  is  brought  on  the  statute  1696,  which  is  imperative 
that  the  heritors  are  to  stent  themselves.  If  the  stent-roll  made  up  by  them  be 
complete,  the  schoolmaster  does  not  require  to  go  to  the  Sheriff  at  [175]  all ;  he  may 
at  once  charge  for  payment  If  a  regular  stent-roll  be  made  up  by  the  heritors,  he  is 
entitled  to  demand  payment  under  it ;  and  if  the  heritors  fail  to  make  it  up,  his  remedy 
is  by  application  to  the  Commissioners  of  Supply,  l^ow  it  ib  plain  that  a  regular  stent- 
roll  was  made  up  here ;  a  previous  meeting  of  heritors  remitted  to  Mr.  Hunter  to  draw 
it  up,  and  a  second  meeting  approved  of  it ;  and  though  each  man's  share  is  not  specified, 
yet  it  mentions  according  to  what  valuation  each  is  to  pay.  I  conceive,  therefore,  that 
it  is  perfectly  regular  under  the  statute ;  and  this  being  the  case,  Mr  Alexander  must 
pay  the  schoolmaster  in  the  meantime,  and  get  redress  the  best  way  he  can. 

Lord  Pitmillt  concurred. 

LoBD  Allowat. — ^Till  I  heard  the  documents  now  read  from  the  Bar,  I  thought 
that  we  must  have  gone  on  the  general  principle,  in  which  case  the  question  would 
have  been.  What  evidence  is  there  that  ^e  lands  of  Boydstone  were  detached  from 
Kilbride,  of  which  it  is  admitted  they  were  once  a  part  ?  As  to  this,  I  think  there  is 
no  evidence  of  a  disjunction  quoad  civUia;  so  that,  even  on  the  general  principle,  I 
would  have  held  Alexander  liable.  But  now  that  documents  are  produced,  showing 
that  a  stent-roll  was  prepared  at  a  meeting  of  heritors,  at  which  he  was  present,  I 
cannot  entertain  a  doubt  on  the  subject.  The  heritors  are  not  obliged  to  cast  up  the 
sum  payable  by  each.  It  is  quite  enough  if  they  fix  the  valuation  according  to  which 
it  IB  to  be  paid. 

Lord  Justiob-Clieril — ^I  entirely  concur.  The  documents  now  produced  remove  all 
possibility  of  doubt.  The  schoolmaster  has  been  all  along  in  bondfide^  and  his  demand 
ought  to  have  been  complied  with.  The  stent-roll  was  made  up  according  to  the  cess- 
loll  of  the  county;  and  Mr.  Alexander  himself,  in  his  petition  to  the  county  in  1816, 
states  the  lands  of  Boydstone  to  be  annexed  to  Ardrossan  only  quoad  sacra. 
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to  the  Acts  of  Council  or  to  the  plan  of  the  Town,  On  this  charter  sasine  was 
immediately  taken  and  recorded. 

After  passing  through  several  hands,  Mr.  Pollock  acquired  right  to  the  property  by 
purchase ;  and  being  desirous  to  put  an  additional  or  fourth  flat  upon  the  house,  and  to 
make  shops  of  the  lower  part  of  it,  he  presented  a  petition  to  the  Dean  of  Guild, 
"  stating  his  intention  to  turn  the  dining-room  and  area  flats  into  shops,  and  to  take 
down  the  back  wall,  and  widen  the  tenement  to  the  extent  of  20  feet,  so  as  to  build 
upon  part  of  his  back  area,  and  carry  the  wall  the  height  of  the  tenement,  and  to  take 
off  the  roof,  and  to  build  an  additional  flat  to  the  tenement,  and  to  open  up  the  cellars 
in  front,  and  to  convert  them  into  wine-vaults," — ^and  praying  for  the  authority  of  the 
Court  to  make  these  alterations. 

After  visiting  the  premises,  the  Dean  of  Guild  "  ordered  Mr.  Pollock  to  c§ll  the 
City  Chamberlain  as  a  party  to  this  process,  which  he  accordingly  did,  and  in 
consequence  the  respondent  Mr.  Tumbull  entered  appearance.  Mr.  Tumbull  then 
objected, — 

1.  That  the  proposal  to  raise  the  tenementi  by  building  an  additional  or  fourth  flat, 

was  contrary  to  the  Acts  of  Council ;  and, 

2.  That  the  statute  1698,  c.  8,  required  that  houses  of  the  proposed  height  should 
have  walls  of  a  greater  thickiaess  than  those  of  the  house  in  question. 

To  this  it  was  answered, — 

1.  That  as  Mr.  Pollock  was  a  singular  successor,  he  could  only  be  bound  by  the 
conditions  appearing  in  the  titles ;  and  that  as  the  pro-  [183]  -visions  of  the  Acts  of 
Council  were  neither  inserted  in  them,  nor  referred  to,  they  could  have  no  effect 
against  him. 

2.  That  he  was  willing  to  build  in  terms  of  the  above  statute ;  and, 

3.  That  Mr.  Tumbull  had  no  title  or  interest  to  resist  the  prayer  of  the  petition. 
At  this  stage  of  the  proceedings  Mr.  Pollock  lodged  a  minute,  in  which  he  prayed  to 

be  allowed  to  take  down  the  house  entirely,  and  to  rebuild  it  of  the  above  height.  The 
Dean  of  Guild  and  his  Council  then  pronounced  this  interlocutor : — "  Find  that  the  Lord 
Provost,  Magistrates,  and  Council  of  Edinburgh,  the  superiors  of  the  ground  on  which 
George  street  is  builtj  did,  by  an  Act  of  Council,  of  date  the  14th  of  February  1781, 
enact  that  no  feus  should  be  granted  in  the  Extended  Royalty  for  houses  above  three 
storeys  high,  exclusive  of  the  garret  and  sunk  storey ;  and  by  another  Act  of  Council, 
of  date  15th  September  1784,  did  enact  that  no  feuar  should  begin  to  build  till  the 
elevation  of  his  intended  building  should  be  approved  of  by  the  Council ;  and  by  a  third 
Act  of  Council,  bearing  date  the  29th  of  June  1785,  did  enact  that  no  feus  should  be 
granted  in  the  principal  streets  of  the  Extended  Royalty  for  houses  above  three  storeys, 
exclusive  of  the  garret  and  sunk  storeys:  Find  that  when  the  pursuer's  author 
obtained  a  charter  from  the  superiors  to  the  ground  on  which  the  pursuer's  house 
stands,  the  house  was  then  built  and  had  been  erected  in  terms  of  the  foresaid  Acts  of 
Council} — that  is,  not  exceeding  three  storeys  in  height,  exclusive  of  the  garret  and  sunk 
storeys ;  and  therefore  that  there  was  no  necessity  to  insert  in  the  charter  any  restriction 
in  respect  to  the  height  of  the  house :  Find  that  those  Acts  of  Council,  never  having 
been  recalled,  are  binding  on  the  pursuer,  in  the  same  manner  as  they  were  binding  on 
the  original  f euars ;  and  that  the  chamberlain  of  the  superiors,  having  been  called  as  a 
defender,  has  a  title  to  oppose  the  application  now  made  for  permission  to  erect  on  the 
said  piece  of  ground  a  new  tenement  consisting  of  four  storeys,  exclusive  of  the  garret 
and  sunk  storeys;  and  in  respect  the  chamberlain  opposes  the  application,  therefore 
refuse  the  same,  in  so  far  as  the  petitioner  asks  permission  to  have  a  fourth  storey ;  but, 
quoad  ultra,  grant  the  prayer  of  the  petition,  and  allow  the  petitioner  to  take  down  and 
rebuUd  the  tenement  accordingly,  conform  to  the  plan  No.  2  of  process,  under  the  above 
exception,  and  also  on  condition  that  no  part  of  the  ceUars  go  beyond  the  crib^tone  of 

cc  i^^r^^rS?' '  ^^  *^^^  ^  interim  warrant  to  this  effect  to  be  extracted. 
Note.— The  cases  of  Campbell  against  Lindsay,  17th  of  February  1803,  and  Reid 
and  Burnett  a^inst  Neil,  24th  of  May  1808,  decided  by  the  Court  of  Session,  warrant, 
as  appears  to  the  Court,  the  above  interlocutor." 

Of  this  judgment  m.  Pollock  brought  an  advocation,  in  which  the  Lord  Ordinarv, 
after  dosing  the  record,  and  advising  Cases,  remitted  "to  the  Dean  of  GuQd  with 
mstaructions  to  grant  warrant  for  com:|l84]  -pleting  the  building  in  question  a^reeablv 

^  ^A^^T^  ^^l.""  "r."^  ^°  the'advocaWs  mmute  in  the  Inferior  ^,^"  ^ 
The  Lord  Ordinary  delivered  his  opinion  in  this  Note :— 
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^  1.  The  Loid  Oxdinaiy  is  of  opinion  that  the  City  Chamberlain  has  no  right  to 
appear  in  this  prooess,  to  the  effect  of  enforcing  performance  of  the  alleged  Acts  of 
Goimcil  founded  on. 

"  2.  The  Acts  of  Council  themselves  are  nothing  more,  either  in  words  or  substance, 
than  a  declaration  of  those  stipulations  which  it  was  proper  for  the  Magistrates,  as 
soperiors,  to  impose  upon  the  feu-rights  of  their  yassals,  and  do  of  themselves  afford 
evidence  of  the  understanding  of  all  parties,  that  unless  the  feu-rights  were  qualified  by 
the  mention  of  those  limitations,  they  would  not  be  effectual 

**  3.  Not  being  imposed  in  the  charter  granted  by  the  Magistrates  to  the  authors  of 
the  advocator,  the  alleged  restrictions  cannot  be  enforced  against  him,  a  singular  successor 
in  the  property.  The  Magistrates,  as  superiors  of  the  property  on  which  the  tenement 
in  question  is  erected,  are  in  no  other  situation  than  any  other  superiors,  and  have  no 
ri^t  to  impose  limitations  on  subjects  feued  out  by  them  in  a  manner  different 
from  others. 

'*  That  the  Dean  of  Guild  may  have  a  right  to  prevent  a  breach  of  regulations  of 
polioe  respecting  the  buildings  erected  within  his  jurisdiction,  may  be  very  true ;  but  in 
that  case  the  proper  officer  to  enforce  observance  of  such  regulations  is  the  procurator 
fiscal  of  the  Dean  of  Guild  Court ;  and,  in  the  second  place,  it  must  be  shown,  which  it 
has  not  been,  that  a  r^ulation  against  adding  a  fourth  storey  to  the  tenements  in  the 
New  Town  actually  exists,  of  which  the  Lord  Ordinary  has  seen  no  evidence,  as  the 
Acts  of  Council  founded  on  cannot,  in  his  opinion,  be  so  interpreted, — applying,  as  they 
do^  altogether  to  limitations  to  be  imposed  in  feu-charters ;  but  which  has  not  been 
done  in  this  case,  or,  as  far  as  appears,  in  any  other." 

Mr.  Tumbull  having  reclaimed,  the  Court  adhered  on  the  merits,  and  found  that  as 
Mr.  Tumbull  had  been  called  as  a  party,  he  had  a  title  to  appear  and  object. 

Lord  Balgbat. — ^There  is  no  objection  to  the  shape  of  the  process ;  because,  although 
Mr.  Pollock  originally  intended  not  to  take  down  the  building  entirely,  yet  it  often 
happens  that  it  is  necessary  to  make  more  extended  alterations  than  what  were  intended ; 
and  therefore  amendmente  to  this  effect  are,  and  often  must  be  made.  With  regard  to 
the  objection  to  Mr.  Tumbull's  title,  I  do  not  think  that  in  this  case  it  is  well  founded. 
He  was  called  by  an  order  of  the  Court,  which  was  acquiesced  in  by  Mr.  Pollock ;  and 
I  therefore  think  that  he  was  entitled  to  appear,  and  to  oppose  the  petition,  as  the  man- 
datory of  the  Town  Council.  In  relation  to  the  merits,  it  is  true  that  the  object  of  the 
Acts  of  Council  was  to  prevent  houses  being  built  above  a  certain  height,  and  it  was 
intended  that  this  prohibition  should  be  inserted  in  the  charters  [186]  granted  to  feuars ; 
bat  this  was  not  introduced  into  the  charter  in  question ;  and  as  Mr.  Pollock  is  a  singular 
suoceBSor,  he  cannot  be  affected  by  any  thing  that  does  not  appear  in  the  titles. 

Lord  Craigib. — ^If  the  interlocutor  is  adhered  to,  this  will  be  the  first  decision 
estabhshing  that  feuars  may  build  in  this  town  as  they  please,  which  would  be  in 
opposition  to  the  cases  of  Campbell  and  Beid.  These  two  cases  esteblish  that  these 
Acts  of  Council  must  be  regarded  as  essential  conditions  of  all  the  charters  granted  by 
the  Magistrates.  Perhaps  the  plan  of  the  town  might  have  been  better  than  it  is,  and 
the  houses  erected  in  some  parte  of  it  in  better  taste ;  but^  to  attein  that  object,  we 
cannot  break  through  esteblished  rules,  more  especially  in  relation  to  the  principal 
streets.  If  we  do  not  enforce  these  conditions,  any  one  may  build  as  he  pleases ;  so 
that  you  may  have  a  house  of  four  or  five  storeys,  and  another  of  one  or  two  beside  it, 
and  ihus  the  greatest  irregularity  wlQ  be  introduced. 

Lords  Pusidbnt  and  Gillibs  concurred  in  the  opinion  of  Lord  Balgray ;  and  the 
former  observed,  that  if  Mr.  Tumbull  had  not  been  called,  he  would  have  doubted 
extremely  whether  he  had  any  title  to  appear. 

AdwkSiUar'8  Aidhoriiies.-'-Oiheon,  May  4,  1814,  (2  Dow,  301);  Gordon,  Feb.  1818, 
(6  Dow,  87);  Walker,  March  11,  1825,  {ante,  IIL  No.  437). 

Bapondenfs  ^t^^on^teg.— Campbell,  Feb.  17,  1803,  (No.  13,  App.  Burgh  Royal); 
Keid,  May  24,  1808,  (No.  21,  App.  Burgh  Royal);  Dirom,  June  5,  1812,  (see  note  to 
Young  and  Company,  Nov.  17,  1814,  (F.C.). 
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No.  120.  V.  Shaw  185  (O.B.  201).    16  Jul.  1827.    lot  Div.— Lord  Eldin. 

J.  and  M.  Mabston,  Pursuers. — G.  Bdl. 

W.  Underwood,  Defender. — Henderson. 

Adjudication — Leaee — Competition, — A  party  having  aoqnired  right  as  principal  tacks- 
man to  a  long  lease,  and  his  name  having  heen  entered  in  &e  rental-book  of  the 
proprietor ;  and  having  subset  part  of  the  subjecti  and  thereafter  obtained  a  renuncia- 
tion and  reconveyance  of  the  sublease ;  held  preferable  to  a  creditor  adjudging  in 
virtue  of  a  bond  and  assignation  in  security  granted  subsequently  by  the  subtenant. 

Andrew  Mundell  having  obtained  a  tack,  in  1730,  of  part  of  the  estate  of  Lockerby 
for  21  times  fourscore  years,  his  heir  and  successor  conveyed  it  to  the  defender  Under- 
wood, who  was  accordingly  entered  in  the  rental-book  of  the  proprietor  as  principal 
lessee.  Thereafter  Underwood  subset  one-half  of  the  subject  to  Alexander  Linton,  who 
conveyed  it  to  one  Bell,  by  whom  possession  was  taken.  Linton  thereafter  acquired 
right  to  it  by  a  retrocession  from  Bell,  and  then  reconveyed  it,  in  October  1818,  to 
Underwood.  In  August  1820,  Linton  granted  a  bond  and  assignation  in  favour  of  the 
pursuers  Marstons,  by  which  he  assigned  to  them,  inter  aHa,  the  above  subject  in 
security  of  L.115 ;  and  in  November  thereafter,  having  been  incarcerated  for  debt,  he 
executed  a  disposition  omnium  honorum  in  favour  of  trustees  for  behoof  of  his  creditors. 
A  [186]  question  having  arisen  between  these  trustees  and  Underwood  as  to  the  right 
to  the  above  part  of  the  subject,  Lord  Pitmilly  found,  "  that  Linton  having  been  only 
a  subtacksman,  the  reconveyance  of  his  right  to  the  principal  tacksman  did  not  require 
to  be  intimated  to  the  proprietor  of  Lockerby ; — that  the  defenders,  whose  alleged  title 
to  the  subjects  in  question  consists  of  a  disposition  omnium  honorum  by  Alexander 
Linton,  granted  in  November  1820,  have  no  right  to  these  subjects  whatever,  in  respect 
Linton  was  divested  of  them  by  the  conveyance  in  October  1818  in  favour  of  the 
pursuer ;  and  that  the  disposition  omnium  honorum  did  not  comprehend,  and  was  plainly 
not  intended  to  comprehend,  these  subjects ; " — and  this  interlocutor  was  confirmed  by 
the  Court    (See  ante.  III.  No.  241). 

The  pursuers  Marstons  having  thereafter  raised  a  summons  of  adjudication  founded 
on  their  bond,  in  which  they  included  the  above  subject,  and  Underwood  having  opposed 
it  to  this  extent,  the  Lord  Ordinary,  "  in  respect  that  the  conveyance  to  part  of  the 
property  in  question  in  favour  of  William  Underwood  is  dated  prior  to  the  deed  in 
favour  of  the  pursuers,  found  that  the  subjects  referred  to  in  the  conveyance  in  favour 
of  the  said  William  Underwood  must  be  deleted  from  the  summons  of  adjudication ; " — 
and  the  Court  adhered. 


No.  122.    V.  Shaw  187  (O.E.  203).    16  Jan.  1827.    2nd  Div.^Lords  Pitmilly  and  Mackenzie. 

D.  Cleghobn,  W.S.  (Thomas  Kyle's  Trustee). — Murray — Walker. 

R  Gordon  and  Others,  (David  Kyle's  Trustees). — Cochbvm — A.  M'Neill. 

Truet. — A  creditor  of  a  trust-estate,  under  a  voluntary  trust,  having  succeeded  in  a 
litigation  with  the  creditors  of  the  truster  in  establishing  his  claim  against  the  trust- 
estate — Held  that,  in  accounting  with  him,  the  trustee  was  not  entitled  to  deduct  the 
expenses  of  the  litigation. 

Thomas  Kyle  was  proprietor  of  the  estate  of  Fens,  under  burden  of  a  liferent  eigoyed 
by  his  father  David  Kyle  in  right  of  courtesy.  Thomas  having  fallen  into  embarrass- 
ments, executed  a  trust-deed  for  behoof  of  his  creditors  in  favour  of  trustees.  To  enable 
them  to  sell  the  property,  David  Kyle  entered  into  a  transaction  with  them,  by  which 
he  agreed  to  renounce  his  liferent  in  consideration  of  an  annuity  of  L.120  per  annum, 
and  to  allow  a  few  acres,  belonging  in  property  to  himself,  to  be  sold  along  with  the 
estate  of  Fens.  The  estate  was  accordingly  sold,  and  the  price  effeiring  to  David  Kyle's 
acres  amounted  to  L.573.  This  sum  not  having  been  paid  to  David  Kyle,  and  the 
annuity  having  been  allowed  [188]  to  fall  into  arrear,  an  action  was  raised  by  Gordon 
&c,  (to  whom  David  Kyle  had  conveyed  all  his  property  in  trust,)  against  the  trustees 
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of  Thomas,  for  payment  of  the  price  of  the  acres  belonging  to  David,  and  of  the  arrears 
of  amiuity.  In  this  action  they  were  oppoeed  by  Thomas  Kyle's  trustees,  under 
authority  of  resolutions  of  his  creditors;  but  they  ultimately  obtained  decree,  with 
expenses.  Thereafter  Mr.  Gleghom,  having  been  appointed  sole  trustee  on  the  estate 
of  Thomas,  isiaed  a  multiplepoinding  as  to  the  disposal  of  the  trust-funds  in  his  hands, 
in  which  David's  trustees  lodged  a  claim  for  the  amount  so  decerned  for.  In  the  con- 
descendence of  funds  lodged  by  Mr.  Gleghom,  he  deducted  both  the  expenses  incurred 
by  Thomas  Kyle's  estate  in  the  litigation,  and  those  awarded  and  paid  to  David's 
tni8tee&  To  this  it  was  objected,  t£at  as  they  were  not  creditors  of  Thomas  Kyle 
under  Uie  trusty  but  creditors  of  the  trust-estate  itself— or,  in  other  words,  of  the 
creditors  on  that  estate,  by  virtue  of  the  transaction, — Mr.  Gleghom  was  not  entitled, 
in  a  question  with  them,  to  deduct  the  expenses  incurred  on  either  side  from  the  fund 
in  medio.  Lord  Pitmilly  found,  ''That  the  pursuer,  the  trustee  for  the  creditors  of 
Thomas  Kyle,  in  stating  the  amount  of  trust-funds  in  account  with  the  respondents,  the 
trostees  of  David  Kyle,  is  not  entitled  to  claim  deduction  of  the  law  expenses  of 
resisting  the  action  at  the  respondent's  instance,  nor  of  the  expenses  to  which  the 
respondents  were  found  entitled  in  the  said  action ; " — and  to  this  interlocutor  Lord 
Mackenrie,  and  afterwards  the  Gourt^  unanimously  adhered. 


Ko.  123.         V.  Shaw  188  (O.E.  204).     16  Jan.  1827.     1st  Div.—Lord  Cringletio. 

Patkrson's  Trustees  v.  Q.  Brown. 

[Fully  reported  4  W.  &  S.  57 ;  5  S.R.R,  (H.L.)  265.] 


No.  125.  V.  Shaw  188  (0.£.  205).     17  Jan.  1827.    Ist  Diy.^LoTd  Eldin. 

D.  M'Faslane,  Advocator. — Jameson — J.  Henderson  jun. — Shaw. 
J.  Brown,  Eespondent. — Forsyth — BoswelL 

TrieKmal  and  Quinquennial  Prescription. — Held  that  neither  the  triennial  nor  the 
quinquennial  prescription  is  applicahle  to  a  consignment  of  goods  made  in  security  of 
an  advance  of  money,  and  with  power  to  sell  in  the  event  of  the  money  not  heing 
repaid  within  a  specific  period. 

On  the  30th  of  September  1819,  M'Farlane,  in  consideration  of  an  advance  of  L.60, 
delivered,  to  Brown  a  quantity  of  oil,  amounting  in  value  to  L.93,  3s.  4d.,  and  at  the 
same  tinme  sent  to  him  an  invoice  wiih  the  following  letter : — "  I  have  this  day  received 
L60  sterling  to  account  of  the  above  oil  consigned  to  you  as  security,  which  oil  I  allow 
you  to  dispose  of  to  the  best  advantage,  unless  the  above  L.60  is  paid  within  a  month 
of  this  date."  In  virtue  of  tius  authority  Brown  sold  the  oil,  and  in  November  1824 
M'Farlane  raised  an  action  against  him  before  the  Sheriff  of  Edinburgh,  concluding  for 
payment  of  a  balance  of  L.18. 

Iel  defence  Brown  pleaded.  That  as  the  alleged  debt  was  contracted  in  September 
1819,  and  the  action  had  not  been  raised  till  November  1824,  the  claim  was  cut  off  by 
the  triennial,  or  at  least  by  the  quinquennial  prescription ;  and  the  Sheriff  accordingly  sus- 
tained the  plea  of  prescription,  and  found  that  the  resting  owing  could  only  be  instructed 
by  Brown's  writ  or  oath. 

MTarlane  then  brought  an  advocation,  and  maintained  these  pleas  in  law : — 

1.  That  as  this  was  not  an  ordinary  contract  between  buyer  and  seller,  but  was  a 
eoDsignment  of  goods,  or  more  properly  a  pledge  accompanied  [190]  by  a  mandate 
authorizing  Brown  to  sell  in  a  certain  event ;  and  as  the  goods  stiU  remained  the 
property  of  M'Farlane,  subject  to  the  lien  which  Brown  held  as  his  factor  or  agent,  and 
sabject  to  the  exercise  of  the  mandate  which  was  given  to  him  to  enable  him  to  sell 
in  ^  event  of  the  pledge  not  being  redeemed,  neither  the  triennial  nor  the  quinquennial 
prescription  could  apply ;  and, 

2.  That  at  all  events  it  was  inapplicable,  as  the  transaction  had  taken  place  under 
a  written  contract 

To  this  it  was  answered, — 
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1.  That  as  the  transaction  related  to  moveables,  it  had  fallen  under  the  quinquennial 
prescription;  and, 

2.  That  as  this  could  only  be  elided  by  Brown's  writ  or  oath,  and  the  letter  was  not 
written  by  him,  the  interlocutor  of  the  Sheriff  was  correct. 

The  Lord  Ordinary  **  advocated  the  cause,  altered  the  interlocutor  of  the  Sheriff, 
and  repelled  the  plea  of  prescription,  and  found  expenses  due." 

The  Court,  after  hearing  Brown's  counsel,  and  without  calling  upon  M'Farlane  to 
answer,  adhered. 

Lord  Balorat. — ^This  was  a  mere  consignment  of  goods  in  security  of  a  debt^  and 
not  a  sale ;  and  therefore  it  is  impossible  to  hold  that  either  of  the  prescriptions  can 
apply. 

The  other  Judges  concurred. 

Advocator's  Authorities. — Tait  on  Ev.,  458;  Armour,  1685,  (1199);  Drummond, 
Feb.  19,  1740,  (11,083);  Butchard,  June  13,  1781,  (1113);  Sadler,  Feb.  17,  1794, 
(11,119);  Hamilton  and  Co.,  Jan.  24,  1796,  (11,120). 

Eespondent's  Authonties.—Rcmy  Nov.  19,  1784,  (11,115) ;  Douglas,  Nov.  18,  1794, 
(11,116). 

No.  129.        V.  Shaw  197  (O.E.  218).     17  Jan.  1827.    2nd  Div.—Lord  Gringletie. 

J.  Bbrby,  Advocator. — D.  of  F.  Moncreiff — Murray — A.  JfNeilL 

J.  L.  Allkn. — Keay — BiU?ierfttrd. 

Landlord  and  Tenant — Held  that  a  waygoing  tenant^  bound  by  his  lease  sufficiently  to 
manure  his  lands,  and  consume  on  them  all  the  fodder  except  that  of  the  last  crop, 
was  entitled  to  the  value  of  dung  left  on  the  farm,  though  made  prior  to  the  preceding 
bear  seed-time,  when,  in  relation  to  the  nature  and  situation  of  the  farm,  it  was 
inconsistent  with  good  husbandry,  and  had  been  his  practice,  during  the  preceding 
years  of  the  lease,  to  preserve  the  dung  to  be  consumed  on  wheat  crops  in  autumn. 

Berry  was  tenant  of  the  farms  of  Daleally  and  Loan,  belonging  to  Allen,  and  situated 
in  the  Garse  of  Gowrie,  (a  wheat  district,)  under  a  lease  for  the  period  of  19  years  from 
Whitsunday  1802  as  to  the  houses  and  grass,  and  the  separation  of  the  crop  as  to  the 
arable  land.  The  rent  stipulated  was  partly  in  money,  and  partly  in  barley,  the  produce 
of  the  lands.  In  regard  to  the  farm  of  LoiEin,  the  dung  and  straw  of  which  were  steel- 
bow,  it  was  provided^  "  that  the  tenant  should  not  be  at  liberty  to  lay  any  of  the  dung 
and  straw  remaining  on  the  Loan  farm,  after  finishing  the  wheat  seed  the  last  crop 
under  this  lease,  upon  any  of  the  lands  for  the  last  crop ;  but  the  whole  of  such  dung 
and  straw  shall  be  reserved  for,  and  delivered  over  to  the  proprietor  or  incoming  tenant 
at  the  time  of  their  entry,  without  any  consideration  or  recompense  for  the  same."  But 
as  to  the  farm  of  Daleally,  the  straw  and  dung  of  which  were  not  steelbow,  the  tenant 
was  merely  taken  bound  "  to  consume  upon  the  ground  of  the  said  subjects  the  whole 
fodder  that  shall  be  raised  thereupon,  except  hay ;  but  the  whole  fodder  of  the  last  crop 
on  the  farm  of  Daleally,  notwithstanding  the  above  restriction,  he  shall  have  liberty  to 
dispose  of  as  he  shall  think  proper,  reserving  the  landlord's  right  of  hypothec,'' — ^the 
tenant  further  bound  himself  "  to  sufficiently  cultivate,  dung,  labour,  and  manure  the 
lands  hereby  set;"  and  he  was  also  obliged  to  give  the  incoming  tenant  entry  to  15 
acres  of  fallow  at  the  Whitsunday  before  his  removal.  Berry  had,  at  his  entry  to 
Daleally,  purchased  the  straw  and  dung  from  the  waygoing  tenant,  and  during  the 
course  oif  the  lease  had  been  in  the  practice  to  sow  his  wheat  in  autumn  with  whatever 
dung  he  had  not  consumed  on  the  crops  of  potatoes  and  turnips  in  the  spring ;  and 
during  the  last  year  he  had  put  the  usual  quantity  of  dung  on  the  lands,  leaving, 
according  to  the  due  course  of  rotation,  50  acres  for  sowing  wheat  in  autumn,  being 
about  one-fourth  of  the  whole  land  possessed  by  him.  At  Whitsunday  1821,  the  term 
of  removal  from  the  houses,  &c.,  there  was  a  quantity  of  dung  and  straw  on  the  farm  of 
Daleally,  which  it  was  agreed  should  be  handed  over  to  the  incoming  tenant^ — ^he 
paying  for  whatever  Berry  might  be  found  entitled  to  dispose  of.  In  reference  to  this, 
the  landlord  presented  an  application  to  the  Sheriff  of  Perthshire,  praying  him  to  appoint 
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taluatois  to  value  the  siraw  and  dung  so  left  on  the  possession ;  and,  on  their  report^ 
to  find  that  he  was  "  not  liahle  in  the  price  or  valae  of  any  of  the  dung  so  left»  or,  at 
any  rate,  of  [1983  ^^^  P^^  thereof  which  ought  to  have  been  applied  to  the  lands  with 
the  present  crop ; "  nor  **  for  the  straw  remaining  on  the  possession,  which,  in  terms  of 
the  lease,  ought  to  have  been  consumed  on  the  possession."  Three  valuators  were 
accordingly  appointed,  who  each  gave  in  a  separate  valuation  of  the  straw  and  dung, 
and  reported  Uiat  none  of  the  dung  had  been  made  after  bear  seed-time,  and  that  the 
straw  (which  was  of  course  part  of  the  preceding  crop)  was  not  more  than  sufficient  for 
the  use  of  the  farm  till  the  new  crop  should  be  reaped.  The  Sheriff,  on  considering 
these  reports,  to  the  correctness  of  which  the  valuators  were  required  to  depone,  "  found 
as  to  the  dung  left  on  the  farm,  that  by  the  express  stipulation  of  his  lease,  the 
defender  was  bound  to  consume  upon  the  ground  of  the  said  subjects  the  whole  of  the 
fodder  that  shall  be  raised  thereupon  but  hay,  except  the  fodder  of  the  last  crop ; — ^finds 
it  reported  by  the  inspectors  that  no  dung  has  been  made  since  the  period  of  the  last 
bear  seed-time,  and  therefore  that  the  whole  dung  on  the  premises  is  derived  from  the 
fodder  which  he  was  bound  to  have  consumed  on  the  ground,  and  which  by-  law  he  was 
bound  to  have  laid  upon  the  land  for  its  due  cultivation,  and  therefore  that  he  is  not 
entitled  to  any  remuneration  for  it  from  the  landlord ; — finds  as  to  the  straw,  that  there 
is  not  more  on  the  possession  than  was  necessary  for  the  purposes  of  the  farm  till  the 
fodder  of  the  present  crop  can  be  brought  into  use,  and  decerns." 

Berry  thereupon  brought  an  advocation,  in  which  it  was  contended  for  the  landlord, — 

1.  That  the  various  judgments  of  the  Court,  from  the  case  of  Finnic  v.  Trotter  in 
1767,^  down  to  that  of  Forrester  v.  Wright  in  1808,  went  to  establish  a  general  rule 
applicable  to  all  circumstances,  which  was  to  supersede  all  argument  as  to  the  different 
modes  of  culture ;  and  this  rule  was,  that  all  dung  made  before  bear  seed-time  should 
be  consumed  on  tiie  lands  that  season,  and  that  the  tenant  was  not  entitled  to  any  dung, 
except  what  was  made  after  that  period ;  and, 

2.  That  as  the  tenant  was  only  entitled  by  his  lease  to  the  straw  of  the  waygoing 
ciop^  but  to  no  part  of  the  fodder  of  any  preceding  crop,  he  could  not,  consistently 
Willi  the  terms  of  the  lease,  (which  must  be  strictly  considered  as  the  sole  rule  of 
decision,  agreeably  to  the  judgment  of  the  House  of  Lords  in  the  case  of  the  Slains 
tenants,'  dispose  of  any  straw,  except  that  of  the  last  crop,  nor  consequently  of  any 
dung  made  from  the  straw  which  he  was  not  entitled  to  take  away ;  and  also  that  his 
lease  bound  him  to  pay  part  of  his  rent  in  barley,  the  growth  of  the  lands,  which 
necessarily  must  be  sown  with  dung  in  spring,  while  he  had  no  barley  whatever  on  his 
farm  the  last  year. 

To  this  it  was  answered,  That  the  only  rule  which  had  been  fixed  by  [199]  the 
deciaions  of  the  Court  in  reference  to  this  subject  was,  that  a  tenant  is  bound  to 
manage  his  farm  tanquam  bonus  vir;  and  that  if  he  do  so,  all  the  dung  remaining  on 
his  turn  at  the  date  of  removal  he  is  entitled  to  dispose  of ; — that  the  result  of  this 
rale,  therefore,  as  to  the  period  after  which  all  straw  produced  is  to  belong  to  the  tenant^ 
must  vary  with  the  character  and  situation  of  the  farm,  and  mode  of  cultivation 
practised  in  the  district ; — that  according  to  the  mode  of  cultivation  followed  in  the 
district  where  this  farm  was,  he  was  not  bound  by  the  rules  of  good  husbandry,  or 
the  terms  of  his  lease,  to  have  consumed  on  his  farm  the  straw  and  dung  in  question, 
which  could  not  with  any  advantage  have  been  laid  on  the  farm  in  spring,  but  was 
necessarily  retained  for  the  wheat  to  be  sown  in  autumn,  which  universidly  formed  the 
principal  crop  in  that  part  of  the  country,  and  out  of  which,  indeed,  the  rent  must  be 
paid ; — ^that  it  was  not  alleged  that  he  had  improperly  withheld  dung  or  fodder,  in  order 
to  have  the  benefit  of  it  the  last  year  of  his  lease ; — and  further,  that  the  landlord 
himself  had  sanctioned  and  approved  of  this  mode  of  management,  by  stipulating  as  to 
the  farm  of  Loan,  (where  the  straw  and  dung  were  steelbow,)  that  the  tenant  should 
not  use  for  the  last  crop  any  dung  made  after  the  previous  wheat  seed-ti^e,  which  was 
to  be  reserved  for  the  use  of  the  incoming  tenant ; — and  in  regard  to  his  having  no 
barley  on  his  &nn,  that  the  stipulation  in  the  lease  did  not  mean  that  the  grain  paid 
in  lent  was  to  be  the  actual  produce  of  the  farm,  but  merely  of  equal  quaJity  with 


^June27,  1767,  (6260-1). 

«  Goidon,  March  11,  1826,  (IIL  No.  440) ;  May  19,  1826,(2  W.  S.  p.  US). 
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barley  giown  on  the  &rm,  and  aecoidingly  that  the  grain  accepted  as  rent  during  the 
previoTiB  years  of  the  lease  had  not  been  tiie  growth  of  the  farm,  but  grain  of  the  best 
quality  in  the  district. 

The  Lord  Ordinary,  after  ordering  condescendences,  and  allowing  a  proof  as  to  the  fact 
of  Berry  having  purchased  the  straw  and  dung  of  the  outgoing  tenant  at  his  entry,  for 
the  reasons  stated  at  length  in  his  Lordship's  notes,  and  particularly  on  the  ground,  as 
expressed  in  the  interlocutor,  that  it  was  not  denied  that  the  advocator  had  "  applied 
the  manure  made  on  his  taxm  to  the  land  thereof  in  the  autumn  and  winter  of  the  year 
1820,  and  in  the  spring  of  1821,  in  the  same  manner  as  he  had  done  in  the  former  years 
thereof,"  and  "  that  if  he  shall  not  be  paid  for  the  dung  left  on  his  farm,  his  successor, 
the  incoming  tenant,  will  get  a  crop  of  wheat  at  his  expense,"  advocated  the  cause, 
altered  the  SherifTs  interlocutor,  and  found  Berry  entitled  to  the  value  of  the  dung 
and  straw,  according  to  a  medium  of  the  three  reporters'  valuation. 

The  Court  having  adhered  to  this  interlocutor,  Allen  reclaimed,  and  in  his  petition 
made  some  general  allegations  as  to  Berry  having  miscropped  his  farm;  but,  on  a 
question  to  that  effect  by  the  Courts  he  did  not  undertake  to  establish  them ;  and  their 
Ix)rdships  accordingly  again  adhered,  reserving  to  the  Lord  Ordinary  to  hear  parties  as 
to  whether  the  valuation  was  to  be  taken  according  to  the  average  of  three  valuators, 
[200]  or  on  what  principle,  and  also  as  to  a  claim  for  interest  made  by  the  tenant^ 

The  Lord  Ordinary  observed  in  his  notes, — 

'*  Li  this  case  the  questions  are  properly,  1.  To  what  quantity  of  dung  the  landlord  is 
entitled  without  paying  for  iti  And,  2.  Is  he  entitled  to  the  straw  of  crop  1820, 
remaining  at  Whitsunday,  without  paying  for  itf  On  the  latter  point  the  SherifTs 
interlocutor  is  silent.    The  obligation  in  the  lease  is,  that  the  tenant  shall  '  consume 

*  upon  the  ground  of  the  said  subjects  the  whole  fodder  that  shall  be  raised  thereupon, 

*  except  hay ;  but  the  whole  fodder  of  the  last  crop  on  the  farm  of  Daleally,  notwith- 
'  standing  the  above  stipulation,  he  shall  have  liberty  to  dispose  of  as  he  shall  think 

*  proper.'    Nothing  is  here  said  about  dung ;  but  there  follows  an  obligation  '  sufficiently 

*  to  cultivate,  dung,  labour,  and  manure  the  lands  hereby  set,'  which  of  course,  as  well 
as  the  common  law,  obliged  him  to  dung  sufficiently  the  land  for  the  last  crop,  as  well 
as  any  other  during  the  lease ;  and  if  he  did  not  do  so,  he  is  certainly  not  entitled  to 
the  payment  of  any  dung  which  ought  to  have  been  put  on  the  ground  in  conformity 
to  tiie  practice  of  the  seven  years  preceding  the  expiiy  of  his  lease ;  while,  on  the 
contrary,  he  is  entitled  to  payment  for  all  he  has  left,  over  and  above  what  ought  to 
have  been  used. 

"  Law  is  a  science  which  must  vary  with  the  manners  and  customs  of  society,  and 
improvements  in  every  department;  and  consequently  it  appears  to  the  Lord  Ordinary 
impossible  that  any  judgment  of  this  Courts  applicable  to  the  mode  of  agriculture  forty 
years  ago,  can  regulate  it  now  when  the  system  is  greatly  improved ;  nor  that  a  judg- 
ment applicable  to  one  sort  of  land  can  govern  the  management  of  a  soil  totally  different. 
For  instance,  in  many  (alas,  too  many !)  parts  of  Scotland,  wheat  cannot  be  raised  with 
advantage ;  and  consequently,  as  all  the  crops  are  sown  in  the  spring,  the  manure  made 
in  the  winter  ought  to  be  applied  to  the  land  in  the  spring  season,  in  so  far  as  it  is  not 
necessary  for  the  land  under  turnips,  which  are  generally  sown  in  the  end  of  May  and 
beginning  of  June.  On  the  contrary,  where  wheat  is  the  principal  crop,  it  is  always 
sown  with  dung ;  and  if  it  be  sown  in  autumn  and  beginning  of  winter,  it  is  manifest 
that  this  dung  must  have  been  chiefly  raised  in  the  preceding  winter  and  spring,  almost 
no  dung  being  made  in  summer.  To  say,  then,  that  the  advocator,  if  it  was  his  practice 
to  bestow  his  dung  on  his  wheats  was  bound  to  lay  the  winter  and  spring  made  dung 
on  his  spring  crops,  is  to  say  that  the  incoming  tenant  could  have  no  wheat  sown  the 
year  of  his  entry  to  possession,  unless  on  the  ground  which  had  been  under  potatoes 
and  turnips  that  year. 

"  The  question  at  issue  is  not,  whether  the  advocator's  mode  of  management  was  the 
best,  or  whether  it  was  exceptionable.  The  presumption  that  it  was  good  is  in  his 
favour,  as  there  neither  was  nor  is  in  the  petition  to  the  Sheriff  any  complaint  of 
misbehaviour.  The  dispute  is  respecting  the  quantity  of  dung  [201]  to  be  paid  for  by 
the  incoming  tenant.    The  advocator  has  sufficiently  and  distinctly  explained  in  his 

1  Affirmed  June  10,  1829,  (3  W.  S.  p.  417). 
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condeocendence  his  rotation  of  crops,  and  his  mode  of  manuring.     He  says,  that  as  to 

his  wheat,  whether  sown  in  winter,  perhaps  in  spring,  but  whichever  it  was,  he  used 

on  it  all  his  dung,  except  what  he  applied  to  turnips  and  potatoes  in  spring.     This  may 

he  had  numagement ;  hut  the  Lord  Ordinary  must  repeat  that  this  is  not  the  question. 

The  advocator  farther  condescends  that  he  used  the  same  quantity  of  dung  to  the  last 

crop  that  he  did  to  the  former  ones ;  and  as  this  is  not  denied,  the  Lord  Ordinary  holds 

it  to  he  true.     Indeed  the  answers  are  anything  but  what  they  ought  to  be,  being  a 

pleading  from  one  end  to  the  other.     Holding  it,  then,  to  be  true  that  as  much  dung 

was  used  hy  the  advocator  in  the  last  year  of  lus  lease  as  he  used  in  former  years,  and 

&at  he  did  not  vary  his  practice,  the  Lord  Ordinary  denies  the  conclusion  drawn  by 

the  Sheriff,  viz.  that  the  advocator  was  bound  by  law  to  have  laid  the  whole  dung  on 

the  farm  in  spring  on  the  land.    The  Lord  Ordinary  knows  enough  of  farming  to 

affirm,  without  haaud  of  contradiction,  that  it  is  desirable  to  have  a  farm  put  under 

a  ootuse  of  good  management,  and  so  as  that  the  incoming  tenant,  where  a  change  of 

tenants  is  necessary,  can  continue  the  same  system  observed  by  Ids  predecessor.     In 

this  case  the  Lord  Ordinary  presumes  the  system  of  the  advocator  to  have  been  good, 

since  there  is  no  complaint  of  it.     Clear  it  is,  that  it  is  a  farm  on  which  large  quantities 

of  wheat  grew  annually ;  and  if  all  the  dung  made  in  the  winter  and  spring  had  been 

laid  on  the  land,  there  could  have  been  no  autumn  or  winter-sown  wheat  that  year ;  so 

that  the  interlocutor  of  the  Sheriff  would  disturb  the  regular  course  of  management  of 

the  farm. 

**  The  decision  quoted  by  the  respondent  has  no  application  to  this  cause.  In  that 
case,  19th  February  1818,  Forrester  v,  Wright^  the  tenant  was  explicitly  bound  *  to 
'  eat  and  consume  the  whole  straw  growing  on  the  said  lands  with  his  bestial,  and  lay 
'  the  whole  dung  the  last  year  of  his  tack  at  bear  seed-time.'  The  judgment  there  was 
neither  more  nor  less  than  finding  that  a  tenant  must  implement  his  lease ;  but  here 
there  is  not  a  word  in  the  tack  about  dung."  ^ 


Lordship  also  issued  this  note  on  advising  a  representation: — ''The  Lord 
Ordinary  has  observed,  that  law  being  calculated  to  preserve  the  fair  and  honourable 
conduct  of  mankind  to  each  other,  must,  in  every  case  wherein  that  conduct  does  not 
depend  on  fixed  and  immutable  principles,  vary  with  the  improvements  made  in  the 
course  of  knowledge  extended  by  experience ;  and  nothing  can  afford  a  better  illustra- 
ticm  of  this  than  the  application  of  law  to  the  practice  of  agriculture.  The  law  says 
that  a  tenant  shall  act  ianquam  bonus  vir.  This  is  an  immutable  principle.  But  what 
is  the  conduct  boni  viri  required  by  the  law  depends  on  the  practice  of  agriculture, 
and  the  improvements  made  on  it.  The  representor  quotes  cases  without  attending  to 
this.  For  instance,  that  of  Trotter  of  Mortonhall  against  Finnic,  27th  June  1767, 
fifty-six  years  ago,  is  appealed  to.  But  this  just  demonstrates  the  truth  of  the  doctrine 
above  inculcated.  Finnic  removed  at  Michaelmas  1764  from  the  farm  of  Swanston  on 
the  north  side  of  the  Pentland  hills,  leaving  a  quantity  of  dung,  for  which  he  demanded 
payment ;  and  he  was  found  entitled  to  payment  of  all  the  dung  that  had  been  made 
after  hear  seed-time  in  that  year,  but  not  to  the  payment  of  what  had  been  previously 
made.  It  appears  that  Finnic  pleaded,  that  he  had  been  in  the  practice  of  using  his 
dang  on  the  wheat  land  in  winter ;  that  he  laid  none  of  it  on  his  bear  land  in  spring ; 
and  that^  in  the  last  year  of  his  lease,  he  had  not  altered  the  practice  of  former  years. 
Bat  the  Court  must  have  disbelieved  this ;  for,  according  to  the  report  of  the  decision, 
it  appears  that  the  grounds  on  which  Mortonhall  claimed  the  dung,  were,  1st,  That 
Finnic  ought  to  have  laid  all  the  dung  collected  between  Martinmas  and  bear  seed-time 
on  the  hear  land,  which  he  had  not  done ;  2d,  That  he  was  bound  to  labour  the  land 
the  last  year  of  his  lease  in  the  same  way  as  in  former  years,  which  he  had  not  done ; 
3d,  That  the  farm  was  a  steelbow  farm  so  far  as  respected  the  straw,  and  therefore  the 
tenant  was  not  entitled  to  the  price  of  the  dung  made  of  that  straw.  It  is  clear  that 
this  last  reason  did  not  influence  the  Court;  because  they  found  him  entitled  to 
payment  oi  the  dung  made  after  bear  seed-time,  which  was  made  of  that  straw,  as  well 
as  the  rest — which  they  could  not  have  done,  if  they  had  been  moved  by  the  straw 
heiog  steelbow.  They  must,  therefore,  have  been  satisfied  that  it  was  the  custom  to 
lay  the  dung  on  the  land  for  bear,  and  that  Finnic  had  deviated  the  last  year  of  his 
lease  from  his  mode  of  cultivation  in  the  former  years  of  his  lease.    But  the  Lord 
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[202]  Lord  Glbnlbe. — I  see  no  reason  for  altering.     It  is  no  doubt  stipulated  that 

the  tenant  is  to  consume  the  whole  fodder,  except  that  of  the  last  crop,  and  to  manage 

the  farm  according  to  the  rules  of  good  husbandry ;  and  the  whole  allegation  on  the 

part  of  the  landlord  is,  that  it  is  not  consistent  with  such  rules  to  reserve  any  dung  at 

all,  but  that  it  ought  to  have  been  entirely  laid  out  on  the  spring  crops.     There  was  no 

such  general  rule  established  by  the  case  of  Finnic,  as  that  in  all  places,  and  in  all 

circumstances,   a  tenant  must  lay  the  whole  dung  on  his  spring  crops.     It  only 

establishes  that  he  must  lay  out  all  his  dung  as  it  is  made,  tanquam  bonus  vir;  but 

surely  in  a  case  regarding  a  farm  on  the  Pentland  hills,  and  fifty  years  ago,  the  Court 

never  meant  to  lay  down  a  rule  of  husbandry  for  all  parts  of  the  country,  and  every 

period  of  time.     The  only  question  therefore  still  is, — if  in  the  Carse  of  Growrie  [203]  it  is 

contrary  to  the  rules  of  good  husbandry  to  reserve  dung  for  the  autumn  crops  of  wheat  1 

The  stipulations  as  to  the  farm  of  Loan  are  only  alluded  to  for  the  purpose  of  showing 

what  the  landlord  himself  considers  to  be  good  husbandry;  and  if  he  had  thought 

otherwise,  why  did  he  not  challenge  the  practice  of  reserving  the  dung  during  the 

course  of  the  tack  f    He  insists  that  the  rules  of  good  husbandry  should  be  reversed  at 

the  end  of  the  tack,  that  he  may  benefit  by  it^  and  wants  to  make  the  farm  steelbow  at 

the  tenant's  expense  rather  than  his  own.     If  the  tenant  followed  during  the  pievioua 

years,  without  challenge,  the  very  same  course  which  he  did  the  last^  I  do  not  see  how 

the  landlord  can  insist  on  a  different  rule  for  the  last  year.     As  to  the  straw,  he  is  no 

doubt  taken  bound  to  consume  it ;  but  the  challenge  here  is  as  to  his  having  straw  in 

June.     But  he  was  surely  entitled  to  have  as  much  as  he  might  have  consumed  before 

Martinmas.     The  very  prayer  of  Allen's  petition  to  the  Sheriff  is  not  for  finding  that 

all  the  dung  was  to  belong  to  him,  but  only  that  part  which  should  have  been  applied 

to  the  spring  crops ;  which  brings  it  just  to  the  question, — ^whether  any  part  should 

have  been  so  applied?    He  is  now,  therefore,  going  beyond  the  limits  of  his  own 

petition. 

LoBD  PiTMiLLT. — I  formerly  differed  from  the  interlocutor,  and  I  still  retain  my 


Ordinary  will  take  it  on  himself,  from  personal  knowledge,  to  afiSrm  that  this  is  not  the 
practice  of  the  present  day ;  and  consequently,  although  the  dung  may  be  ordered  to  be 
left  on  the  farm  of  Daleally,  it  will  certainly  not  be  on  the  ground,  that^  by  the  modem 
system  of  good  husbandry,  it  ought  to  have  been  laid  on  the  ground  intended  for  bear 
or  barley.  With  regard  to  Lord  ELames'  reason  for  the  decision  of  Finnic,  vix.  that 
dung  not  being  a  proper  subject  for  being  sold  for  payment  of  rent,  the  proper  use  of  it 
being  to  meliorate  the  land, — *  ergOf  if  not  used,  it  goes  with  the  land  to  the  new  tenant^' 
— ^it  is,  with  deference  to  that  great  man,  fanciful,  when  he  states  it  so  broadly  without 
quidification,  and  is  actually  contradicted  by  the  judgment  itself,  which  allowed  Finnic 
to  be  paid  for  the  dung  made  after  seed-time,  which,  according  to  Lord  Eames,  ought 
to  have  been  left  to  the  new  tenant.  With  regard  to  the  other  two  cases  appealed  to, 
both  occurring  between  the  Earl  of  Wemyss  and  his  tenants,  the  latter  were  bound  in 
both  cases  to  lay  on  the  whole  dung  on  the  land,  which  is  not  the  case  here ;  and  the 
former  of  these  cases  seems  to  have  occasioned  difference  of  opinion.  It  was  the  &ult 
of  the  tenants  to  make  such  a  bargain  j  and  in  doing  so,  the  Lord  Ordinary  thinks, 
that  if  their  farms  produced  wheat,  they  would  have  done  an  iiyury  to  their  successors, 
if  they  laid  on  the  whole  dung  in  spring.  The  Lord  Ordinary  desires  it  to  be  distinctly 
understood,  that  he  does  not  mean  to  justify,  nor  ever  will  give  his  sanction  to  the  plea 
of  any  tenant  using  poretezte  to  cover  unfair  conduct  in  withholding  manure  ftom  his 
farm,  in  ord.er  to  sell  it  His  reason  in  this  case  was,  that  there  has  been  no  accusation 
of  mislabour,  nor  any  allegation  that  the  respondent  has  cultivated  his  farm  the  last 
year  of  his  lease  in  any  way  so  as  to  withhold  from  it  the  manure  it  received  in  other 
years.  The  representor's  plea  is,  that  he  should  have  laid  dung  in  spring,  on  the  ground 
destined  for  oats,  for  barley  or  peas,  although  he  never  did  so  before ;  the  consequence 
of  which  would  have  been,  that  the  incoming  tenant  would  have  iiad  no  dung  to  put 
on  his  land  sown  with  wheat  in  the  autumn  and  winter  of  that  year,  and  thereby  must 
have  either  lost  altogether  a  crop  of  wheat,  or  had  a  bad  one.  The  Lord  Ordinary 
must  be  allowed  to  think,  that  this  is  a  mode  of  management  which  is  neither  desirable 
for  landlord  or  tenant,  and,  if  the  respondent  paid  for  dung  to  his  wheat  the  first  year 
of  his  entry,  would  be  doing  iigustice  to  him." 
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opinion.  I  cannot  Teconcile  the  judgment  to  the  decision  in  the  case  of  Finnic,  and 
others  following  it^  as  fixing  a  general  rule ;  and  in  Finnie's  there  was  no  express  clause 
binding  the  tenent  to  consume  the  fodder,  as  there  is  here. 

LoBD  Allowat. — ^The  more  the  case  is  canvassed,  the  more  clear  does  it  appear  to 
me  that  the  judgment  is  right.  The  averments  of  the  tenant  as  to  his  modes  of  man- 
agement have  never  been  denied  in  such  a  way  as  to  lead  us  to  doubt  their  accuracy, 
or  render  it  necessary  to  allow  a  proof  of  them.  Finnie's  case  is  no  authority  to  tie  us 
down  in  the  circumstances  which  occur  here.  The  farm  there  was  steelbow, — the 
tenant  could  not  sell  an  ounce  of  dung, — and  the  price  was  merely  held  out  to  him  as 
an  inducement  to  gather  dung.  The  bear  seed-time  in  general  is  not  till  after  Whit- 
sunday, by  which  time  the  tenant  has  removed  from  the  houses,  and  of  course  can  make 
no  dung  to  be  paid  for.  The  tenant  here,  too,  was  bound  to  leave  fallow,  and  the 
incoming  tenant  could  not  possibly  have  got  dung  for  it,  if  it  had  all  been  expended 
on  the  spring  crops.     I  still  retain  my  opinion  that  the  interlocutor  is  right. 

LoBD  Jubticb-Clbrk. — I  likewise  concurred  in  the  judgment  formerly,  in  pronounc- 
ing which  we  do  not  need  to  overturn  any  general  rule,  and  I  have  not  altered  my 
opinion.  My  only  difficulty  was  as  to  the  straw ;  but  I  think  the  finding  is  no  more 
than  this, — that  at  the  time  there  was  no  more  straw  on  the  farm  than  was  necessary 
for  consumption  before  Martinmas. 

BeqHmdenfs  iitf^^ort/ieg.— Finnic,  June  27,  1767  (15,260)  ;  Pringle,  June  30,  1796, 
(6575);  K  of  Wemyss,  June  16,  1801,  (Ap.  Tack,  7);  Forrester,  Feb.  19,  1808,  (Ap. 
Tack,  16). 

[Cf.  3  W.  &  S.  417 ;  5  S.RR  (H.L.)  204.] 
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J.  Campbkll  and  Others,  (Macalister's  Trustees,)  Pursuers. — 

Cockbum — Brovm, 

K.  M'DoNALD  Macalistkb,  Defender. — Oreemhields — More. 

DomxHcn — Pretumption. — ^An  opulent  uncle  advanced  money  for  the  education  and 
outfit  of  his  nephew  during  his  minority,  and  who  was  in  poor  circumstances,  and 
entered  it  in  his  books,  but  died  without  requiring  payment,  or  taking  any  document 
of  debt — Held  that  it  was  to  be  presumed  that  the  advances  had  been  made  animo 
danandi^  and  that  his  trustees  were  not  entitled  after  his  death  to  insist  on  repay- 
ment. 

The  late  General  Keith  Macalister  was  the  uncle  of  the  defender,  whose  father  was 
tenant  of  a  small  farm  in  the  highlands  of  Scotland ;  and  the  Genenl  having  acquired 
a  large  fortune  in  India,  and  having  returned  to  London,  desired  that  the  defender,  who 
was  his  namesake,  and  then  about  fourteen  years  of  age,  should  be  sent  to  him.  He 
accordingly  went  to  London ;  and  after  residing  in  the  General's  house  for  some  time, 
was  placed  by  him  at  school,  and  afterwards  obtained  through  his  means  an  appoint- 
ment as  midshipman  of  an  East  Indiaman.  The  General  was  at  the  expense  of  his 
education  and  outfit,  and  occasionally  advanced  money  to  enable  him  to  maintain  the 
rank  in  which  he  had  placed  him«  On  the  death  of  the  Greneral,  it  was  found  that 
the  sums  so  expended  by  him  were  regularly  entered  against  the  defender  in  his  books ; 
but  he  had  never  required  any  document  from  the  defender,  nor  made  any  claim  either 
on  him  or  his  father  for  repayment,  but,  on  the  contrary,  had  remitted  to  the  latter  a 
sum  of  L.1500,  (which  had  been  left  to  him  by  another  brother,)  without  making  any 
deduction.  The  sums  so  advanced  amounted  to  L.311,  8d. ;  and  the  defender  being 
now  in  opulent  circumstances,  the  trustees  of  the  General  brought  an  action  against  him 
for  repayment  of  the  amount,  with  interest. 

In  defence  he  maintained  these  pleas : — 

1.  That  the  presumption  is,  that  the  advances  and  furnishings  made  by  an  uncle, 
or  other  relation,  who  chooses,  either  during  the  life  or  after  the  death  of  the  immediate 
parents  of  a  minor,  to  undertake  the  charge  of  his  education  and  outfit,  are  given  ez 
jrietaie^  and  not  for  the  purpose  of  establishing  a  debt  against  the  minor. 
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2.  That  such  a  relation  making  these  advances,  during  the  life  of  the  parents  of  the 
minor,  can  make  no  claim  against  the  minor  which  the  parents  themselves  could  not  do ; 
and  his  claim,  if  well  founded  at  all,  lies  against  the  father,  and  not  against  the  minor. 

3.  That  the  father  can  make  no  claim  against  his  son,  however  prosperous  he  may  be- 
come in  after  life,  for  the  expense  of  his  maintenance,  education,  and  outfit  during  minority. 

On  the  other  hand,  the  plea  of  the  pursuers  was,  that  donation  is  not  in  dvbio  to 
be  presumed;  and  they  contended,  that  as  the  advances  were  made  by  Greneral  Macalister, 
without  any  legal  or  natural  obligation  being  imposed  on  him,  he  thereby  became  the 
defender's  creditor;  and  [206]  that  even  if  he  had  alimented  him  in  his  own  house,  he 
would  have  been  entitled  to  a  recompense,  seeing  that  the  defender  was  then  minor. 

The  Lord  Ordinary  '*  found  it  admitted  that  the  father  of  the  defender  was  alive, 
and  not  incapable  of  alimenting  and  educating  his  son  at  the  time  the  advances  in 
question  were  made  by  the  late  General  Macalister  for  his  behoof ;  that  it  is  not  alleged 
that  any  agreement  or  paction  relative  to  the  said  advances  was  made  betwixt  the  said 
General  Macalister  and  the  father  of  the  defender,  either  on  his  own  account,  or  as 
administrator  of  his  son ;  therefore  that  it  must  be  fairly  presumed  that  the  same  were 
not  made  with  the  view  of  being  charged  as  debts  either  against  the  one  party  or  the 
other,  but  animo  donandi  ;  and  that  this  presumption  is  strengthened  and  confirmed  by 
the  admitted  circumstance,  that  no  claim  for  reimbursement  ever  was  made  against  the 
defender  by  the  General  during  his  lifetime,  and  that  a  large  sum  of  money  was  paid 
to  the  defender's  father,  without  deduction  being  made  on  account  thereof :  Therefore 
assoilzied  the  defender,  and  found  him  entitled  to  expenses." 

To  this  interlocutor  the  Court  unanimously  adherod. 

Lord  Pbbsident. — I  think  the  interlocutor  is  right,  and  indeed  stronger  cases  have 
occurred  than  the  present,  where  repayment  of  advances  has  been  refused.  In  particular 
I  may  refer  to  the  case  of  M'Dougal's  Creditors  v.  M'Dougal,  (31st  January  1804,  No. 
21,  Ap.  Bankrupt))  where  it  was  found  that  the  creditors  of  the  late  Mr.  M^ougal 
were  not  entitled  to  insist  for  repayment  from  his  son  of  sums  of  money  advanced  to 
purchase  him  a  commission  in  the  army,  and  for  his  support,  all  of  which  were  regularly 
entered  in  Mr.  M'Dougal's  books.  The  same  question  occurred  in  the  case  of  Nerval 
of  Boghall,  where  his  executors  tried  to  recover  money  which  he  had  advanced  for  the 
son  of  a  poor  neighbour,  but  without  success.  In  neither  of  these  cases  was  any 
acknowledgment  taken  from  the  alleged  debtor ;  and  it  was  therefore  held  that  in  the 
circumstances  donation  was  to  be  presumed,  and  that  it  was  of  no  importance  that  the 
party  advancing  the  money  had  entered  it  in  his  books. 

Lord  Balorat. — The  circumstance  of  the  General  making  the  entries  in  his  books 
merely  proves  that  he  kept  an  accurate  account  of  all  the  money  he  expended,  but  not 
that  he  intended  to  insist  on  repayment  of  the  amount. 

Lords  Craioib  and  Gillies  concurred. 

Pursuers'  Autharities.^l  Stair,  8,  2 ;  3  Ersk,  3,  92. 

Defender's  Authorities. — 1  Stair,  8,  2 ;  Elch.  Annot.  48 ;  1  Bank.  9,  22  :  Chisholm, 
Jan.  15,  1703,(11,428). 

[Cf.  Scott  V.  Scott,  8  D.  803.] 


No.  185.        V.  Shaw  208  (0.£.  224).    19  Jan.  1827.    2nd  Div.— Lord  Mackenzie. 

J.  DouGALL  and  Others,  Advocators. — Sol-Gen,  ffope — A.  M'NeilL 
W.  Hutchison  and  Others,  Eespondents. — Forsyth — Cockbum. 

Property — Public  Police, — Under  a  Police  Act  allowing  the  commissioners  of  police  to 
line  buildings  in  streets  for  the  benefit  of  the  public,  neighbouring  proprietors  are  not 
entitled  to  insist  that  a  party  who  has  pulled  down  his  house  shall,  in  erecting  a  new 
one,  line  back  his  wall  so  as  to  widen  the  street. 

The  respondents  were  proprietors  of  a  comer  house,  having  no  area  behind,  in  the 
barony  of  Oorbals,  situated  at  the  junction  of  a  lane  called  Kirk  street  with  the  Main 
street  of  Gorbals,  which  is  the  principal  entrance  to  Glasgow  from  the  south.  This  house 
having  fallen  into  disrepair,  a  decree  for  repairs  was  pronounced  by  the  Bailies  of 
Oorbfids;   but  the  Glasgow  Bridge  Commissioners  having  offered  the  respondents 
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{309]  IkSOOy  if  they  would  take  down  the  house,  and  in  rebuilding  line  back  the  front 
towaids  Main  street  a  few  feet^  they  consented,  and  pulled  down  the  house. 

According  to  the  usage  of  the  barony,  it  is  necessary,  before  erecting  any  building, 
to  raise  a  process  of  lining  before  the  Bailies ;  and  by  the  Police  Act  4th  Geo.  lY.  c. 
71,  it  is  provided,  *'  That  as  the  said  Bailies  have  been  in  use,  upon  report  of  their 
birleymen  or  liners,  and  after  inspecting  the  premises,  and  hearing  parties,  to  line  tbe 
front  of  any  houses  or  buildings  about  to  be  rebuilt  in  front  of  the  streets,  lanes,  or 
passages  within  the  said  barony,  so  it  shall  and  may  be  lawful  for  the  said  Bailies,  or 
any  one  of  them,  and  they  are  hereby  empowered,  upon  complaint  and  application  made 
to  them  by  said  commissioners,  or  any  individual  neighbouring  proprietor,  after  visiting 
the  premises,  and  hearing  parties  concerned,  to  line  the  front  of  any  house  or  building 
to  be  erected  in  any  of  the  streets,  passages,  or  lanes  within  the  said  barony,  in  such 
manner  as  they  may  see  necessary  for  preserving  the  regularity  of  the  line  of  building 
in  the  said  streets,  passages,  or  lanes." 

Before  proceeding,  therefore,  to  erect  their  new  house,  the  respondenui  presented  a 
petition  for  lining,  which  they  served  on  Taylor,  the  conterminous  heritor  in  Main 
street ;  but  one  of  the  respondents  being  himself  proprietor  of  the  neighbouring  tene- 
ment in  Kirk  street^  they  did  not  consider  it  necessary  to  summon  any  of  the  heritors 
in  that  street.     On  this  petition  the  Bailies  remitted  to  the  birleymen,  who,  after 
inspecting  the  premises,  reported  that  the  front  to  Main  street  should  be  lined  according 
to  the  agreement  with  the  Bridge  Commissioners,  and  the  front  towards  Kirk  street 
according  to  the  line  of  the  old  wall.     Decree  of  lining  was  accordingly  pronounced  in 
these  terms,  and  the  respondents  commenced  building  their  house.     They  were  inter- 
rupted, however,  by  a  bill  of  suspension  and  interdict  presented  by  Dougall  and  others, 
proprietors  of  houses  in  Kirk  street^  who  contended  that  they  were  entitled  to  insist  on 
the  front  of  the  new  building  towards  Kirk  street  being  put  about  eight  feet  further 
back  than  the  old  house  had  been,  for  the  purpose  of  producing  a  regular  line  in  that 
street     On  this  bill  the  Lord  Ordinary  remitted  to  the  Bailies  of  Oorbals  "  to  recal  the 
decree  of  lining  complained  of ;  to  allow  such  of  the  complainers  as  can  show  themselves 
to  be  neighbouring  proprietors  to  appear  and  be  heard  in  the  application ;  and  thereupon 
to  do  as  to  them  shall  appear  just,  and  agreeable  to  the  statute."    The  Bailies  accord- 
ingly recalled  their  decree^  and  after  having  heard  the  advocators,  pronounced  this 
int^ocutor : — "  Finds  that  at  common  law,  and  independently  of  the  statute  regulating 
the  Police  of  the  barony  of  Gorbals,  this  Court,  in  lining  or  ascertaining  the  boundaries 
of  the  properties  of  private  individuals,  has  no  power,  upon  the  grounds  of  public  con- 
venieDoe,  to  deprive  these  individuals  of  any  considerable  part  of  their  property,  by 
compelling  them  to  recede  with  their  buildings  or  otherwise,  without  an  adequate  com- 
pens-  [210]  -ation ;  Smellie  v.  Struthers,  12th  May  1803 :  Finds  that  the  clause  of  the 
existing  Police  Act  for  the  barony  of  Grorbals,  4th  Geo.  lY.  c.  71,  which  authorizes  the 
Court  to  line  the  fronts  of  houses  in  such  manner  as  may  be  necessaiy  for  preserving 
the  regularity  of  the  line  of  building  in  the  public  streets,  does  not  convey  such  a  power, 
or  provide  such  a  compensation :  Finds,  that  in  terms  of  the  clause  of  said  statute  which 
authorizes  this  Court  to  remove  out-stairs,  out-shots,  buildings,  erections,  &c.,  and  which 
prorides  that  the  damage  thereby  occasioned  to  the  proprietors,  for  the  purpose  of  public 
convenience  and  accommodation,  shall  be  defrayed  out  of  the  public  funds  arising  under 
the  act,  the  application  must  be  made  at  the  instance,  not  of  private  individuals  like 
the  complainers,  but  of  the  commissioners  of  police :  Finds  it  not  alleged  by  the  com- 
plamers  that,  by  the  decree  of  lining  complained  of,  the  pursuer  is  authorized  to  exceed 
the  limits  of  his  old  tenement  now  taken  down  on  the  south  where  it  fronted  Kirk 
street,  or  to  encroach  to  any  extent  upon  the  area  of  the  said  street ;  and  finds  accord- 
ingly that  the  complaint  made  by  the  complainers  is  not  for  the  prevention  of  an 
attempted  encroachment,  but  for  the  removal  of  an  old  building,  or  at  least  for  prevent- 
ing the  pursuer  from  occupying  with  a  new  building  a  part  of  the  area  of  ground  upon 
which  the  old  building  was  erected ; "  and  they  decerned  of  new  in  terms  of  the  former 
deoee  of  lining. 

Bougall,  &c  thereupon  brought  an  advocation,^  in  which  they  stated  that  they  were 
willing  to  allow  the  respondents  any  "  damages  which  may  be  £urly  claimed  "  in  con- 
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sequeoce  of  the  loss  of  property  which  would  be  occasioned  by  the  lining  contended  for 
by  them ;  and  they  pleaded,  that  under  the  Police  Act  it  was  imperative  on  the  Bailies, 
on  the  suit  of  parties  interested,  to  line  new  buildings,  so  as  to  produce  regularity  in 
the  streets ;  and  at  all  events  that  the  decree  was  invalid,  in  so  far  as  the  Bailies  had 
not,  in  terms  of  the  statute,  personally  inspected  the  premises. 

The  Lord  Ordinary  remitted  simpliciter  with  expenses,  and  the  Court  unanimously 
adhered. 

The  Lord  Ordinary  observed  in  a  note : — 

"  The  Lord  Ordinary  made  the  remit  to  the  Magistrates,  simply  because  he  thought 
it  a  case  in  which  the  opinion  of  the  local  Judge  ought  to  be  given  on  the  case  fairly 
before  him.  The  Lord  Ordinary  now  concurs  in  that  decision.  It  appears  to  him,  that 
although  the  statute  gives  a  power  to  the  Bailies  to  line  the  front  of  any  house  in  such 
a  manner  as  they  may  see  necessary  for  preserving  the  regularity  of  the  line  of  building, 
yet  it  does  not  impose  upon  them  so  very  harsh  a  duty  as  that  of  confiscating  all  private 
property  that  happens  to  interfere  with  the  regular  line,  or  sufficient  width  of  the  street, 
[211]  whenever  that  property  comes  to  have  the  houses  on  it  taken  down.  Such  a 
duty  might  naturally  be  imposed  on  the  governor  of  a  town  which  was  in  the  occupation 
of  an  enemy,  who  wished  to  make  it  more  regular  for  the  purpose  of  military  defence, 
and  treated  the  inhabitants  and  their  property  with  hostile  disregard.  But  it  is  not 
possible  to  believe  this  was  intended  to  be  enacted  by  a  British  statute  for  part  of  the 
suburbs  of  Glasgow.  The  power  must  have  been  meant  to  be  exercised  with  equitable 
discretion,  i,e,  where  it  could  be  done  without  serious  loss  to  the  party,  and  certainly 
not  in  such  a  case  as  the  present,  where  the  new  line  would  cut  off  a  great  part  of  the 
only  stance  the  respondent  has  for  his  house." 

Lord  Glbnlbb. — I  can  see  no  reason  for  difiPering  from  the  Lord  Ordinary.  As  to 
any  original  or  inherent  right  independent  of  statute,  I  can  understand  how  all  operations 
that  narrow  the  street  may  be  prevented  or  removed ;  but  I  have  no  idea  that,  in  order  to 
make  a  street  wider,  you  may  make  a  party  give  up  part  of  his  property  without  recom- 
pense. No  doubt,  under  the  Act  of  Parliament,  the  Bailies  are  entitled,  for  behoof  of  the 
public,  when  a  house  is  rebuilding,  to  line  it  back,  for  the  benefit  of  the  community,  on 
giving  compensation ;  but  the  statute  gives  no  right,  either  to  the  Magistrates  or  private 
persons,  to  widen  streets  for  the  benefit  of  individuals.  The  provision  as  to  calling 
neighbouring  proprietors  is  not  with  any  view  of  enabling  them  to  insist  on  the  street 
being  made  wider,  but  merely  to  see  that  no  encroachment  is  made  on  their  properties, 
or  on  the  street  as  it  stands.  If  the  parties  here  wish  the  street  wider,  let  them  buy 
the  property. 

Lord  Pitmillt. — I  am  entirely  of  the  same  opinion.  The  statute  gives  a  discre- 
tionary power  to  the  Magistrates,  which  they  are  to  exercise  for  the  benefit  of  the 
public,  and  in  the  present  case  they  have  exercised  a  sound  discretion. 

Lords  Justics-Clbrk  and  Allowat  concurred. 


No.[.186.         Y.  Shaw  211  (O.E.  227).    19  Jan.  1827.    2iid  Div.— Lord  Maokende. 

A.  Thomson,  Advocator. — Jameson. 
T.  Habvis,  Bespondent. — Skene. 

Landlord  and  Tenant — Clause, — Circumstances  in  which  a  party  who  had  taken  a  piece 
of  waste  ground  for  one  or  two  years,  was  entitled,  at  his  removal,  to  the  materials  of 
certain  erections  made  by  him  thereon. 

Thomson  was  proprietor  of  a  building  in  Glasgow  some  time  used  as  a  theatre,  with 
a  piece  of  vacant  ground  adjacent,  destined  for  building-stances.  In  1816  he  let  the 
whole  premises  to  Dunbar  azfd  Company  for  four  years,  by  a  missive  which  provided 
that  they  should  be  at  liberty  to  remove  the  additions  they  might  make,  but  obliged 
them  to  leave  the  premises 'in  the  same  state  as  at  their  entry,  should  Thomson  not 
approve  of  taking  the  additions  at  a  valuation.  On  Dunbar  and  Company's  removal  in 
1819,  Thomson  let  the  building  to  Mason  for  three  [212]  years,  to  be  used  as  a  minor 
•  theatre,  he  being  authorized  to  alter  the  interior  to  suit  his  own  purposes,  and  taken  bound 
at  the  end  of  the  lease,  *'  to  renter  and  reconvert  the  whole  premises  into  the  same  state 
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in  ivMch  they  now  aie ; "  and  he  also  granted  to  Harvie,  the  respondent^  the  following 
misaire  drawn  ont  by  himself : — "  Mr.  Thomson  lets  to  Mr.  Harvie  the  ground  to  the 
noiih  of  the  entry  in  front  of  the  old  theatre,  Danlop  street,  on  which  a  shed  is  erected 
by  DnnlMT  and  Company,  Mr.  Harvie  being  obliged  to  leave  eighteen  feet  clear  from 
the  theatre  to  whatever  shed  he  may  retain  or  build  thereon ;  in  short,  to  conform  him- 
self to  Mr.  Mason's  tack,  which  he  has  seen,  and  that  from  Whitsunday  1819  to 
Whitsunday  1820,  at  a  rent  of  seven  guineas  per  annum ;  and  Mr.  Thomson  is  to  renew 
the  same  annually  during  the  currency  of  Mr.  Mason's  lease,  viz.  three  years  at  same 
rent,  except  in  case  of  sale,  in  which  case  Mr.*  Harvie  must  remove  immediately,  and  is 
to  have  liberty  of  taking  away  the  present  or  what  building  he  may  erect,  paying  rent 
to  him,  to  the  time  of  removal,  at  the  above  rate  per  annum  from  last  term's  payment." 
Dunbar  and  Company  had  erected  on  the  premises  a  wooden  shed  roofed  with  tile, 
which  they  used  as  a  coach-ahed,  and  which  was  purchased  by  Harvie  at  his  entry,  and 
by  him  converted  into  a  slight  building  of  brick.     Harvie  was  allowed  to  possess  the 
property  for  the  whole  period  of  three  years,  and,  from  neglect  to  give  proper  warning, 
he  remained  in  possession  for  a  fourth  year.     At  the  term  of  removal  in  1824,  Harvie 
having  intimated  an  intention  to  carry  away  the  material  of  the  buildings  erected  by 
him,  Thomson  presented  a  petition  to  the  Magistrates  of  Glasgow  for  an  interdict ; 
and  Harvie,  on  the  other  hand,  presented  a  counter  petition  to  have  it  found  that 
Thomson  was  bound  to  pay  him  the  value  of  these  erections,  if  allowed  to  remain  on  the 
premiaes.    After  some  procedure,  the  Magistrates  pronounced  an  interlocutor  containing 
various  findings,  and  decerning  against  Thomson  for  L.15,  the  estimated  value  of  the 
materials  of  the  buildings,    lliomson  thereupon  brought  an  advocation,  in  which  the 
Lord  Ordinary  remitted  simpliciter ;  and  the  Court,  while  they  recaUed  his  Lordship's 
interlocutor,  and  advocated  the  cause  with  the  view  of  avoiding  an  affirmance  of  Uie 
special  findings  in  the  Magistrates'  interlocutor,  likewise  decerned  against  Thomson  for 
payment  of  the  L.15,  with  expenses. 

LoBD  Jusncx-CiiEBK. — Although  the  judgment  of  the  Magistrates  is  substantially 

rights  it  is  not  necessary  to  affirm  the  various  findings  in  it,  and  we  must  guard  against 

that.     But  it  appears  to  me  that  the  meaning  of  parties  is  clearly  shown  by  a  reference 

to  the  lease  of  Mason,  who  was  entitled  to  take  away  his  additions,  &c. ;  and  it  is  really 

a  very  judaical  construction  of  the  terms  of  the  missive  to  limit  the  right  to  carry  away 

erections  to  the  case  of  removal  before  the  expiry  of  this  short  lease  of  three  years, — 

more  especially  as  it  was  drawn  out  by  Thomson  himself,  and  ought  therefore  to  be 

construed  against  him  where  there  is  any  thing  ambiguous,  and  as  the  build-[213]  -ings 

were  erected  chiefly  with  the  materials  of  the  former  shed  purchased  by  Harvie  from 

Duibar  and  Company. 

LoBD  Glenlkb. — I  would  not  wish  to  acquiesce  in  the  finding  of  the  Magistrates ; 

for  this  case  is  not  to  be  looked  on  as  if  it  were  a  tack  of  lands,  but  rather  a  bargain 

for  the  temporary  use  of  a  piece  of  waste  ground  intended  for  building,  and  we  must 

not  regulate  it  by  the  ordinary  rules  of  regular  tacks.    There  is,  no  doubt,  an  ambiguity 

in  the  missive ;  but,  in  construing  it,  we  are  entitled  to  look  at  what  is  equitable  and 

reasonable  in  tiie  circumstances  of  the  parties ;  and  besides,  I  am  not  sure  but  that, 

in  granunatical  construction,  the  provision  as  to  erections  is  intended  to  be  joined  to 

the  whole  of  the  missive,  and  not  merely  to  the  special  case  of  the  party  removing 

before  the  expiry  of  three  years. 

LoBDS  PiTMiiiLT  and  Allowat  concurred. 
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J.  Kma,  Suspender. — Skene. 

W.  Shirsa,  Charger. — Monteith. 

Frmeipal  and  Agent, — Held  that  where  a  party  has  acted  professedly  in  the  capacity 
of  agents  a  petitory  action  against  him,  and  not  against  his  principal,  is  incompetent. 

Shirra  raised  an  action  against  King,  before  the  Magistrates  of  Glasgow,  for  payment 
of  L6, 13e.  5d.     In  support  of  his  claim  he  stated,  that  King  was  agent  in  Glasgow  for 
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the  Falkirk  Banking  Company ;  that  in  that  capacity  Shina  had  pnichaaed  from  him 
two  bills  for  L.100,  which  had  been  dishonoured,  and  for  which  he  had  paid  him  lOs. 
per  pound,  being  Ji.50;  that  at  the  same  time  he  had  discounted  a  bill  with  him  as 
agent  of  the  Bank,  from  the  proceeds  of  which  King  had  unwarrantably  retained  the 
sum  sued  for,  on  the  allegation  that  it  was  on  account  of  expenses  incurred  relative  to 
the  dishoxM>ured  bills. 

Kijig  entered  upon  the  merits,  without  making  any  objection  as  to  his  not  being  the 
proper  party ;  and  decree  having  been  pronounced  against  him,  he  brought  a  suspension, 
in  which  he  pleaded, — That  as  both  the  purchase  of  the  bills,  and  the  discounting  of 
tbat  from  which  the  sum  sued  for  was  alleged  to  have  been  retained,  took  place  with 
him  in  the  capacity  of  agent  for  the  Falkirk  Bank,  he  was  not  the  party  who  ought  to 
have  been  called. 

To  this  it  was  answered, — 

1.  That  the  objection  was  too  late,  as  King  had  joined  issue  on  the  merits ;  and, 

2.  That  it  was  an  illegal  act  on  his  part  to  retain  any  part  of  the  proceeds  of  the 
discounted  bill,  for  which  he  was  personally  responsible. 

The  Lord  Ordinary  suspended  the  letters  nmplicUer^  "  in  respect  the  proper  party 
was  not  called  in  the  Inferior  Courts"  and  found  the  suspender  entitled  to  expenses  in 
this  Court. 

Both  parties  reclaimed.  Shirra  maintained  that  the  interlocutor  was  erroneous ;  and 
King,  that  he  ought  to  have  been  allowed  expenses  in  the  Inferior  Court. 

The  Court  refused  the  reclaiming  note  for  Shirra,  and  found  expenses  due  to  King 
both  in  this  and  the  Inferior  Court. 

[Cf.  Pater9on  v.  Thonuan,  7  S.  646 ;  Ruesd  v.  M'Farlane,  15  S.  991.] 


No.  141.  V.  Shaw  219  (O.E.  236).    25  Jan.  1827.    2nd  Div. 

C.  Chbistie,  Petitioner. — Sandford. 

Bankruptcy — Sequestraiion, — Authority  refused  to  make  up  a  new  sederunt-book  in 
place  of  the  original,  which  had  been  lost ;  but  warrant  granted  for  re-examination 
of  the  bankrupt. 

This  was  an  application  at  the  instance  of  Christie,  trustee  on  Watson's  sequestrated 
estate,  setting  forth,  that  after  the  examination  of  the  bankrupt^  the  sederunt-book  had 
been  lost,  and  praying  for  authority  to  re-examine  the  bankrupt,  and  to  make  up  a  new 
sederunt-book  from  documents  in  possession  of  the  petitioner. 

The  Court  granted  warrant  for  re-examination,  but  refused  the  petition  quoad  ultrcL 


No.  145.  V.  Shaw  224  (O.E.  240).    26  Jan.  1827.    Ut  Div.— Lord  Eldin. 

W.  F.  Walker,  Pursuer. — D.  of  F.  Morusrdf— Hamilton. 

Eabl  of  Eglintoun's  Tutors,  Defenders. — Jameson. 

Process — Execution — Presumption, — Held,  that  there  being  evidence  of  a  summons 
having  been  called,  it  was  to  be  presumed,  after  the  lapse  of  a  long  period  of  time, 
that  it  had  been  duly  executed. 

In  1770,  Major  Ilay  Ferrier  as  liferenter,  and  James  Ferrier,  writer  to  the  Signet^ 
as  fiar  of  the  superiority  of  the  lands  of  Middleton  and  others,  brought  an  action  of 
declarator  and  non-entry  against  Jean  Countess  Dowager  of  Crauf  urd,  as  apparent  heir 
of  the  late  James  Montgomery,  or  of  Patrick  Montgomery,  the  party  last  vest  and 
seised  in  the  fee  of  the  lands.  On  the  back  of  this  summons  tiiere  was  a  jotting, 
apparently  by  the  messenger,  in  these  terms : — "  Ex.  Sixth  March.  Witts.  J.  Suthd. 
A.ffinen ;  cross,  pier,  and  shore,  A.M."  No  execution,  however,  was  written  on  the 
summons  itself,  but  on  the  partibus  there  was  a  marking  in  these  terms ; — 19th  July 
1777.    Act.  Day  CampbeU— Alt  absent.— To  the  Begulation  Roll,  H.  C— A.  D. 

Thereafter  Alexander  Walker,  writer  to  the  Signet^  having  acquired  right  to  the 
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snperiorityy  lused  a  smnmonB  of  wakening,  and  on  the  back  of  the  original  sommons 
the  following  procednie  was  minuted : — 

''16th  January  1805. — Lord  Abmadalb. — Oratuioun  repeats  this  libel,  and  also 
lesomes  a  Bnmmons  of  wakening  thereof  at  the  instance  of  Alexander  Walker  of 
Middleton,  writer  in  Edinbuigh,  the  now  superior,  against  the  right  honourable  Jean 
Coontess  of  Crauf  ord,  and  craves  his  Lordship  to  find,  declare,  and  decern  in  terms  of 
tiie  libel  at  Mr.  Walker's  instance. 

"  Bcyle^  ioT  the  Countess  of  Craufurd,  craves  to  be  allowed  to  see  the  process,  and 
a  few  days  to  prepare  defences  against  the  action. 

**  Allows  the  defender,  the  Countess  of  Craufurd,  to  see  the  process ;  ordains  her  to 
give  in  full  defences  gnam  primum^  and  parties'  procurators  to  be  ready  to  debate 
against  next  calling." 

No  further  procedure  occurred ;  and  Mr.  Walker  having  died,  his  son,  the  present 
poisuer,  in  1824  raised  a  summons  of  wakening  and  transference  against  the  Earl  of 
Eg^toun  and  his  tutors  and  curators,  as  representing  the  late  Countess  of  Craufurd, 
and  concluding  to  have  the  original  summons  wakened  and  transferred  against  them. 
In  this  summons  it  was  stated  ^t  the  original  one  was  called  in  Court  upon  the  19th 
day  of  July  1777 ;  but  no  further  proceedings  were  had  therein,  owing  to  a  submission 
having  hein,  entered  into  by  the  parties  to  the  late  Lord  President  Campbell. 

In  defence  it  was  pleaded,  that  there  was  no  evidence  that  the  original  summons  had 
ever  been  executed,  or  that  it  had  ever  been  enrolled :  and  as  it  therefore  had  never 
become  a  depending  action,  and  as  more  than  [226]  forty  years  had  elapsed  from  its 
date,  the  claim  of  the  pursuer  was  excluded  by  prescription. 

The  Lord  Ordinaiy  repelled  the  defence, ''  that  the  execution  of  the  summons  sought 
to  be  wakened  and  transferred  has  not  been  produced,  in  respect  that  it  appears  from 
the  writings  in  process  that  the  said  summons  was  executed,  called  in  Courts  enrolled, 
and  avizandum  made  with  it  by  the  Lord  Ordinary." 

Lord  Eglintoun  and  lus  tutors  having  reclaimed,  the  Court,  considering  the  question 
as  one  of  importance  and  difficulty,  appointed  the  pursuer,  before  answer,  "  to  give  in  a 
CQDdeaoendence  explanatory  of  the  practice,  at  the  period  in  question,  relative  to  the 
calling  of  summonses  before  this  Courts  and  whether  the  executions,  if  on  separate 
papers,  were  required  to  be  produced  to  the  clerk  along  with  the  summonses  at  the 
period  of  the  calling ;  as  also  what  evidence  exists  of  the  enrolment  of  the  action."  The 
pursuer,  however,  afterwards  gave  in  a  note,  stating  that  he  found  it  impossible  to 
comply  with  this  order,  and  praying  their  Lordships  to  dispense  with  the  condescen- 
dence, and  to  do  otherwise  as  they  thought  proper. 

The  Court  then  adhered  to  the  Lord  Ordinary's  interlocutor.^ 

LoED  Pbebidsnt. — ^We  have  evidence  from  the  partibus  that  the  summons  was 
called,  and  we  must  therefore  presume,  po$t  tantum  temporis^  that  every  thing  was  rite 
d  iolenmUer  adurny  and  consequently  that  the  executions  either  were  produced,  or  ready 
to  be  produced. 

The  other  Judges  concurred. 


Ko.  143.        V.  Shaw  226  (O.E.  248).    26  Jan.  1827.    2nd  Div.—Lord  Mackenzie. 

Earl  of  Eloin  and  Eincabdinb,  Pursuer. — Sol-Gen.  Eope — Thomaan 

— Bobertson, 

Mrs.  Mart  Hamilton  Nisbbt  Fkrguson  and  Husband,  Defenders.— 

D.  of  F.  Mancreiff^FuUertan — Skene. 

Husband  and  Wife — Alimeni. — ^A  party  having  married  the  heiress  presumptive  of  an 
estate,  the  entail  of  which  excluded  the  jus  mariti;  and  having  in  his  contract 
of  marriage  settled  certain  additional  provisions  on  the  children  of  the  marriage, 
payable  in  the  event  of  the  succession  of  her  or  the  heir  of  the  marriage  to  this  estate, 
in  which  event  also  an  additional  tocher  stipulated  to  him  was  not  to  be  exigible, 


1  See  V.  No.  236 ;  VI.  p.  407. 
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and  having  divorced  her  on  the  head  of  adidtery,  after  which  the  succefision  to  this 
estate  opened  to  her — ^Held, — 1. — That  he  had  no  claim  to  the  rents  and  administra- 
tion of  the  estate  either  by  law,  or  by  virtue  of  the  contract  of  marriage ; — 2. — ^That 
his  claim  was  not  made  better  by  his  having  raised  an  action  in  name  of  one  of  his 
children,  a  substitute  heir  of  entail,  to  set  aside  the  deed  exclading  the^tM  maritiy  as 
in  contravention  of  a  prior  entail,  which,  however,  contained  an  exclusion  of  the 
courtesy ; — 3. — ^That  he  was  not  entitled  to  relief  of  the  additional  provisions  to  his 
children; — 4. — ^That  he  was  not  entitled  to  demand  the  additional  tocher; — 5. — 
That  no  claim  of  damages  lay  against  his  divorced  wife ; — and, — 6. — That  it  was 
incompetent  for  him  to  conclude  against  her  for  aliment  to  the  children  of  the 
marriage,  who,  with  the  exception  of  one,  had  attained  majority. 

[227]  By  deed  of  entail  executed  in  1701,  John  Lord  Belhaven  and  Stenton  settled 
his  estate  of  Beil  or  Belhaven  on  a  certain  series  of  heirs,  under  various  restrictions  and 
conditions,  among  which  were  a  prohibition  to  alter  the  order  of  succession,  or  to  possess 
the  lands  on  any  other  title  than  the  entail,  and  a  declaration  "  that  neither  the  relicts 
nor  husbands  of  the  male  or  female  heirs  surviving  them  shall  have  right  to  any  terce 
or  courtesy  of  the  said  lands  and  others  above  specified,  or  any  part  thereof ;  but  shall 
be  altogether  hereby  excluded  therefrom,  notwithstanding  of  whateomever  law  or 
practice  to  the  contrair."  In  1766,  James  Lord  Belhaven,  grandson  of  the  entailer, 
setting  forth  that  all  the  other  male  substitutes  having  failed,  the  estate  would  on  his 
death  devolve  on  females,  executed  a  new  disposition  of  entail  in  favour  of  the  same 
series  of  heirs,  and  under  the  same  conditions,  &c.  as  were  contained  in  the  deed  1701, 
with  this  additional  restriction,  that  it  expressly  excluded  the  jtu  mariH  of  the 
husbands  of  heirs-female,  as  well  as  their  right  of  courtesy.  No  infeftment  followed  on 
this  deed ;  and  upon  the  death  of  James  Lord  Belhaven,  the  succession  opened  to  Mrs. 
Mary  Hamilton  of  Pencaitland,  (widow  of  William  Nisbet  of  Dirleton,)  who  in  1784 
executed  a  third  deed  of  entail,  whereby  she  disponed  to  herself  and  the  heirs  in  the 
previous  deeds  the  estate  of  Beil  or  Belhaven,  and  certain  other  lands  not  contained  in 
the  entail  of  1701,  under  all  the  conditions  and  provisions  of  the  tailzie  of  1765,  and 
particularly  those  regarding  the  exclusion  of  the  jus  mariti  of  the  husbands  of  heirs- 
female.  Mrs.  Hamilton  completed  her  titles  by  charter  and  infeftment  under  the  last 
deed,  which,  along  with  that  executed  in  1765,  was  duly  recorded  in  the  Register  of 
Tailzies.  Mrs.  Hamilton  was  succeeded  by  her  son,  the  late  Mr.  Hamilton  Nisbet,  who 
made  up  titles  in  virtue  of  the  entail  1784,  and  under  this  investiture  he  held  the  lands 
in  1799,  when  the  pursuer  Lord  Elgin  contracted  a  marriage  with  his  only  child,  the 
defender,  then  Miss  Mary  Nisbet.  By  the  antenuptial  contract  entered  between  these 
parties,  Lord  Elgin  settled  on  his  wife,  in  the  event  of  her  survivance,  an  annuity  of 
L.1500  a  year,  to  be  suspended  by  the  succession  of  her,  or  the  issue  of  the  marriage,  to 
the  estate  of  Belhaven.  His  Loidship  further  destined  his  estate,  which  he  held  in  fee- 
simple,  to  the  heirs-male  of  the  present  marriage, — whom  failing,  to  the  heirs-male  of 
any  subsequent  marriage, — whom  failing,  to  his  heirs  and  assignees  whomsoever ;  and 
he  settled  on  the  younger  children,  L.5000,  if  one, — L.7000,  if  two, — and  if  three  or 
more,  the  sum  of  L.10,000;  which  provisions  were  to  be  doubled  "in  the  event  of  an 
heir  of  this  marriage  succeeding  both  to  the  aforesaid  lands,  (his  Lordship's  own  estate,) 
and  to  the  estate  of  Belhaven."  On  the  other  hand.  Miss  Nisbet  and  her  father 
conveyed  to  his  Lordship  L.10,000  as  a  marriage  portion ;  and  Mr.  Nisbet  bound  him- 
self and  his  heirs  to  pay  a  further  sum  of  L.10,000,  which,  however,  was  not  to  be 
exigible  in  the  event  of  his  daughter  succeeding  at  his  death  to  the  estate  of  Belhaven. 
Of  this  [228]  marriage  there  were  born  one  son  and  three  daughters  (all  of  whom  are 
alive,  and  three  of  them  major);  but  in  1808,  on  the  suit  of  Lord  Elgin,  it  was 
dissolved  by  decree  of  divorce,  on  the  head  of  adultery  committed  by  the  defender  with 
Mr.  Ferguson,  whom  she  afterwards  married,  and  against  whom  his  Lordship  obtained 
decree  in  an  action  of  damages  of  the  sum  of  L.10,000. 

Ill  1822  Mr.  Hamilton  Nisbet  died  without  leaving  any  other  child,  and  the 
succession  to  the  estate  of  Belhaven  opened  to  the  defender,  now  Mrs.  Ferguson,  who 
made  up  titles  as  heir  to  her  father  under  the  entail  1784,  and  entered  into  possession 
of  the  property.  Lord  Elgin  then  instituted  the  present  action,  and  at  the  same  time 
raised  a  summons  of  reduction  in  name  of  his  youngest  daughter.  Lady  Lucy  Bruce,  a 
minor,  as  one  of  the  heirs  of  entail  under  the  deed  1701,  and  of  himself  for  his  interest 
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to  have  the  entails  of  1765  and  1784,  and  the  investitures  following  thereon,  set  aside 
as  in  contravention  of  the  deed  1701,  in  so  far  as  they  imposed  the  restriction  regarding 
the  exclusion  of  the  jus  mariti^  which  was  not  contained  in  the  original  entail ;  but  no 
procedure  was  had  in  this  process,  nor  was  it  conjoined  with  the  present  action,  which 
contained  various  separate  and  alternative  conclusions. 

I.  The  first  conclusion  was, — ^that,  independent  of  the  terms  of  the  contract  of 
marriage,  **  the  pursuer,  notwithstanding  of  the  said  divorce,  has  a  good  and  undoubted 
title,  jure  mariii^  to  the  rents  of  the  said  lands  and  estate  of  Beil  or  Belhaven  and 
others,  and  that  he  is  entitled  to  draw  the  same,  and  to  the  administration  of  the  said 
estate,  in  the  same  way  and  manner  as  if  the  said  divorce  had  never  taken  place,  and 
that  from  the  period  of  Mrs.  Ferguson's  succession,  during  all  the  days  of  the  joint  lives 
of  the  pursuer  and  defender ; "  and  in  support  of  this  conclusion  it  was  pleaded, — 

1.  By  the  law  of  Rome,  (on  which  that  of  Scotland  in  relation  to  this  matter  is 
founded,)  the  effect  of  divorce  on  the  head  of  adultery  was,  that  the  offending  party 
forfeited  both  the  doe  and  the  donoHones  propter  nuptias,^  The  dos  among  the  Romans 
was  not  equivalent  to  the  Scottish  tocher,  but  was  that  part  of  the  wife's  property  which 
feU  under  the  jus  maritiy  aU  her  other  property  being  strictly  paraphernal ;  and  it  also 
formed  her  provision  at  the  dissolution  of  the  marriage.^  In  the  ordinary  case,  therefore, 
the  offending  wife  only  forfeited  the  do9  ;  but  if  she  had  constituted  her  whole  property 
as  cioa,  (which  she  might  do,)'  she  forfeited  her  whole  estate.^  By  the  law  of  Scotland, 
the /lis  mcarUi  extends  over  the  whole  of  the  wife's  moveables,  and  over  the  rents  of  her 
heritage,  and  the  husband's  right  to  these  stands  in  the  same  situation  in  regard  to 
divorce  as  his  right  among  the  Romans  to  the  doe  ;  that  is  to  say,  [229]  all  these  rights 
which  fall,  as  the  Roman  dos  did,  under  iitiejtta  mariti,  are  forfeited  by  the  offending  wife.^ 

2.  The  supposed  rule,  that  the  consequences  of  divorce  are  the  same  as  if  the 
offending  party  were  naturally  dead,  is  founded  solely  on  a  mode  of  expression,  true  as 
to  some  effects  of  divorce,  being  loosely  repeated  as  to  all,  while  in  reality  the  effects 
are  totally  different,  and  rest  on  different  principles.  By  dissolution  in  consequence  of 
death,  each  party  and  their  representatives  succeed  to  their  respective  rights  and 
provisions,  and  their  share  of  the  goods  in  communion ;  while,  in  the  case  of  dissolution 
by  divorce,  the  offending  party  not  only  loses  all  claims  consequent  to  marriage,  but 
forfeits  all  rights  vested  by  the  marriage  in  the  innocent  spouse,  as,  in  the  case  of  an 
offending  wife,  the  tocher  and  share  of  the  goods  in  communion. 

3.  It  being  the  law  that  the  offending  party  forfeits  all  rights  vested  by  the  marriage 
in  the  innocent  spouse,  the  question  comes  to  be, — what  is  vested  in  the  husband  by 
the  marriage  f  All  moveables  are  undoubtedly  carried  by  force  of  the  marriage,  and 
would  be  forfeited  by  divorce  on  the  head  of  the  wife's  adultery.  But  the  liferent  of 
her  landed  estates  is  assigned  to  the  husband  by  the  marriage,  equally  with  the  property 
of  her  moveable  estate.  The  nature  of  the  right  so  acquired  by  the  husband  is,  not 
that  it  attaches  to  each  year's  rents  as  they  become  due,  but  it  extends  to  the  whole 
period  of  his  wife's  lifetime  as  an  unum  quid ;  and  the  ipsum  jus  mariti,  so  far  as 
regards  this  right,  may  be  adjudged  to  the  complete  exclusion  of  any  subsequent 
dihgence  or  conveyance.  This  right  no  doubt  falls  by  the  death  of  the  wife,  in  the 
same  way  as  the  right  to  her  share  of  the  goods  in  communion  ;  but,  like  that  also,  it 
does  not  fall,  but  is  necessarily  forfeited  to  the  husband  upon  the  divorce  of  the  wife 
for  adultery;  and  so  it  was  found  in  the  old  case  of  L.  Innerwick,  March  1589,  (M. 
329).  Accordingly,  if  it  were  adjudged  by  her  husband's  creditors,  she  could  not  vacate 
their  just  and  onerous  rights  by  her  own  delict ;  nor,  in  like  manner,. can  she  vacate  the 
r%htB  of  the  husband  himself,  which  are  equally  onerous,  and  possessed  in  virtue  of  a 
contract  which  he  has  not  violated,  but  which  has  been  broken  on  her  part  only. 

4.  This  legal  assignment  of  all  moveables  belonging  to  the  wife,  and  of  the  liferent 
of  her  heritage,  is  not  confined  to  rights  falling  to  her  during  the  marriage,  but  extends 
to  property  to  which  she  succeeds  after  its  dissolution.  Thus  it  has  been  found  that 
legMdes  to  a  wife,  not  payable  till  her  husband's  decease,  go  to  his  executors,  as  falling 

*Nov.  117,  c  8,  Voet,  t  8,  §  11.  ^Dig.  de  Jure  Dotium;  1  Stair,  4.  11. 

» 1,  4,  C.  1,  72,  D.  de  Jure  Dotium. 

*  Hein.  p.  4,  §  29 ;  Pothier  de  his  qui  sui,  &c.  art.  4,  §  3. 

*  1573,  c.  55 ;  1  Stair,  4,  20. 
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nnder  his  jus  mariH,'^  as  does  a  sum  assigned  to  the  wife,  but  not  intimated  till  after 
the  husband's  death ;  *  and  even  as  to  a  contingent  debt,  the  con-  [230]  -dition  attaching 
to  which  does  not  exist  till  the  dissolution  of  the  marriage,  it  is  at  least  a  doubtful  matter 
whether  it  also  does  not  fall  under  the  jus  marvH,^  Such  being  the  case,  even  where 
the  dissolution  happens  by  death,  it  must  much  more  clearly  be  so  where  the  dissolution 
happens  by  divorce ;  for  the  party  can  never  by  her  delict  deprive  her  husband  of 
rights  which  he  would  have  ei^joyed  notwithstanding  her  natural  death ;  nor  can  she 
gain  to  herself  an  advantage  by  this  breach  of  the  contract,  so  as  to  acquire  rights,  or 
deprive  her  husband  of  rights  which  he  must  have  enjoyed,  had  the  contract  not  been 
violated  on  her  part,  and  necessarily  dissolved  by  her  delict,  prior  to  her  succession  to 
such  rights  as  her  husband  must  and  would  have  enjoyed  yure  mariti^  had  the  marriage 
not  been  so  dissolved.  But  further,  the  right  in  the  defender  to  the  estate  of  Belhaven, 
though  a  future  right,  and  perhaps  to  a  certain  extent  a  contingent  right,  was  yet  a 
right  absolutely  vested  in  her  person  as  heir  of  entail  at  the  date  of  the  marriage ;  and 
although  the  succession  did  not  open  until  after  the  dissolution  of  the  marriage,  it  did 
open  during  her  life,  and  therefore  in  such  time  as  would  have  brought  it  under  the  jus 
mariti  of  her  husband,  had  the  marriage  not  been  dissolved  by  her  delict ;  and  as  she 
could  not,  by  a  culpable  breach  of  contract^  gain  to  herself,  or  take  away  from  her 
husband,  a  right  which  she  would  not  have  acquired  by  a  strict  performance  of  the 
contract^  she  consequently  cannot,  on  any  principle  of  law  or  equity,  olaim  the  exclusive 
possession  of  the  rents  of  an  estate  which  she  would  not  have  beeoi  entitled  to  possess, 
had  she  faithfully  performed  her  part  of  the  contract,  and  not  violated  it  by  a  delict 

5.  The  circumstance  of  the  exclusion  of  the  courtesy  in  the  entail  of  1701  of  the 
estate  of  Belhaven  cannot  affect  this  claim,  as  it  is  not  rested  on  courtesy,  but  on  the 
jus  mariti,  which  the  defender  could  not  defeat^  to  her  husband's  prejudice  and  her  own 
advantage,  by  her  delict  and  culpable  breach  of  the  contract ;  and  besides,  courtesy,  in 
the  ordinary  sense,  has  reference  only  to  the  case  of  the  wife's  death,  and  an  exclusion 
of  it  cannot  affect  a  right  of  eigoyment  before  that  event  has  happened, — the  more 
especially  in  the  present  case,  as  the  clause  in  the  entail  expressly  mentions  the  event 
of  the  survivance  of  the  husband. 

6.  The  exclusion  of  the  jus  mariti  in  the  entails  of  1765  and  1784  might  no  doubt 
have  been  a  complete  bar  to  the  pursuer's  claim,  had  it  not  been  that  the  insertion  of 
this  additional  restriction  was  tdtra  vires  of  the  makers  of  these  entails,  as  being  in  con- 
travention of  the  prior  deed  of  1701,  in  virtue  of  which  they  held  the  estate,  and  that 
an  action  of  reduction  of  these  deeds  had  been  raised  at  the  instance  of  one  of  the 
substitute  heirs  under  the  deed  1701. 

II.  The  second  conclusion  of  the  pursuer's  summons  was,  that  *'  in  [231]  case  it 
shall  be  held  that  the  legal  consequence  of  the  said  divorce  is  to  exclude  h^jus  mariti 
over  the  rents  of  the  said  lands  and  estate,  and  right  of  administration  thereof  during 
the  joint  lives  of  the  parties,"  it  should  still  be  declared  that  his  claim  was  well  founded, 
in  respect  of  the  special  provisions  in  the  contract  of  marriage,  and  this  on  the  ground 
that  the  obligations  come  under  to  settle  his  fee-simple  estate  on  the  heir-male  of  the 
marriage,  and  to  double  the  provisions  of  the  younger  children  in  the  event  of  the 
succession  to  Belhaven  opening  to  his  wife,  were  undertaken  by  him  in  consideration  of 
his  wife's  expected  succession  to  that  estate,  and  in  contemplation  of  drawing  the  rents 
as  a  fund  for  enabling  him  to  make  these  provisions  in  favour  of  the  children  of  the 
marriage,  and  therefore  that  the  defender  could  not  by  her  delict  deprive  the  pursuer  of 
the  onerous  consideration  in  respect  of  which  he  came  under  these  obligations. 

III.  The  summons,  in  the  third  place,  concluded,  that  in  the  event  of  the  pursuer 
failing  in  the  two  previous  conclusions,  the  defender  should  be  found  liable  to  relieve 
him  of  the  obligations  so  come  under  by  him  in  consideration  of  his  wife's  expected 
succession  to  the  estate  of  Belhaven,  and  also  to  make  payment  to  him  of  L.  10,000 
''  as  a  solaHum^  and  in  name  of  damages,  arising  from  the  consequences  of  the  said 
decree  of  divorce,  and  for  the  loss  suffered  by  the  pursuer  in  consequence  of  the  effect 
of  the  said  decree  upon  his  right  to  the  said  rents,  either  jure  mariti,  or  under  the  said 
contract  of  marriage,  or  in  any  other  way." 

1  Nicolson,  June  15,  1627,  (M.  5798) ;  Lady  Pulteney,  Dec.  18,  1807. 
«  Scott,  Jan.  29,  1663,  (M.  5799). 
^  Dirleton,  voce  Jus  Maritu 
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IV.  A  fourth  conclusion  related  to  the  additional  tocher  of  L.  10,000  stipulated  by 
Mr.  Hamilton  Niabet  in  the  contract  of  marriage,  but  under  the  declaration  that  it 
should  not  be  exigible,  "  if  the  said  Mary  Nisbet,  or  her  issue  by  the  present  marriage, 
shall,  at  the  death  of  the  said  William  Hamilton  Nisbet^  succeed  to  the  estate  of 
Belhaven,  as  heir  of  the  investiture  thereof ; "  and  its  purpose  was  to  have  it  declared, 
in  the  event  of  the  pursuer's  claim  for  the  rents  being  repelled,  that  the  defender  was 
bound  to  make  payment  of  this  sum,  in  respect  that "  in  consequence  of  the  said  divorce, 
arising  from  her  delinquency,  the  pursuer  does  not  draw  the  advantages  arising  from  her 
said  succession,  in  consideration  whereof  the  said  sum  of  L.  10,000  was,  in  that  special 
eYBQt,  declared  in  the  said  contract  of  marriage  not  to  be  exigible.'' 

v.  The  fifth  and  last  conclusion  was, — to  have  it  found  that  the  defender  "is 
bound  to  contribute  out  of  the  rents  of  the  said  estate  of  Beil  or  Belhaven,  in  case  it 
should  be  found  that  the  pursuer  has  no  right  thereto,  or  out  of  her  own  other  funds, 
or  out  of  both  the  said  rents  and  funds,  a  proportional  part  of  the  expense  of  main- 
taining and  supporting  the  children  procreated  of  the  marriage  contracted  betwixt  her 
and  the  said  pursuer,  suitable  to  their  rank,  station,  and  prospects." 

The  Lord  Ordinary,  on  advising  mutual  memorials,  found  "  that  sufficient  grounds 
are  not  stated  to  support  any  of  the  conclusions  of  the  [232]  libel,"  and  therefore 
assoilzied  the  defenders  simpliciter.    The  Court  unanimously  adhered. 

LoBD  PinuLLT. — ^Although  the  claims  on  the  part  of  the  pursuer  are  urged  in  a 
paper  of  very  great  length,  our  opinions  may  be  delivered  very  shortly.  I  had  not  pro- 
ceeded very  far  in  the  perusal  of  the  memorial,  when  I  came  to  be  of  the  same  opinion 
with  the  Lord  Ordinary.  As  to  the  first  conclusion,  it  is  altogether  groundless,  even 
if  the  jus  maariU  were  not  excluded  by  the  titles.  I  cannot  conceive  how  he  could 
possess  BXLjjus  man'^  after  the  dissolution  of  the  marriage,  as  he  would  thus  have  right 
to  the  liferent  of  the  heritage  on  two  inconsistent  grounds, — courtesy  and  jus  mariH. 
But  at  all  events  it  is  cut  off  by  the  existing  investitures,  which  exclude  the  Jus  mariH. 
As  to  the  reduction,  it  is  enough  to  say  that  a  reduction  is  necessary ;  and  until  the 
titles  be  reduced,  they  must  exclude  the  Jus  mariti.  The  second  conclusion  assumes 
that  the  pursuer  became  bound  for  the  provisions  on  the  faith  of  getting  the  rents  of 
Belhaven.  The  answer  to  that,  however,  is  quite  invincible.  The  contract  never  could 
contemplate  this  as  the  onerous  cause  of  the  provisions,  as  the  Jus  mariH  was  excluded ; 
and  besides,  it  is  not  the  event  of  the  lady,  but  of  the  heir  of  the  marriage  succeeding, 
which  is  the  condition  of  the  increased  provisions.  The  conclusion  for  damages  is  just 
another  shape  for  the  same  claim,  and  the  same  answer  applies,  as  it  does  aLso  to  the 
fourth  conclusion.  The  last  conclusion  for  aliment  cannot  possibly  be  sustained  in  an 
action  where  the  children,  being  major,  are  not  parties,  and  do  not  require  aliment. 

LoBD  Allowat. — I  am  entirely  of  the  same  opinion.  As  to  the  first  conclusion,  I 
cannot  conceive  on  what  it  is  founded.  The  Jus  mariH  rests  on  the  subsistence  of  the 
marriage ;  and  how  is  it  possible  that  it  can  be  exerted  after  its  dissolution,  and  over  a 
subject  which  the  lady  did  not  succeed  to  for  fifteen  years  after  the  marriage  had  been 
dissolved  by  the  husband's  voluntary  act  ?  If,  however,  there  could  be  any  doubt  on 
the  general  point,  it  would  be  completely  removed  by  the  specialty,  that  at  the  date  of 
the  marriage  the  estate  stood  on  an  investiture  excluding  the  Jus  mariH; — and  will  the 
mere  raising  an  action  of  reduction  have  the  same  effect  as  if  decree  had  been  obtained 
in  iti  The  title  to  pursue  is  not  yet  sustained ;  and  I  should  conceive  it  to  be  a  very 
difficult  matter  to  make  out  any  interest  in  Lady  Lucy  Bruce  to  set  aside  an  entail 
which  gives  her  a  right  to  succeed  to  considerable  estates  not  contained  in  the  original 
entail,  and  to  which  she  would  have  no  right  otherwise.  The  conclusion  for  damages 
is  stfll  less  capable  of  being  supported.  The  exclusion  of  theyt^  mariH  removes  every 
foundation  for  it ;  and  besides,  the  pursuer  brought  himself  into  his  present  situation 
by  his  own  act  and  deed  in  pursuing  a  divorce.  On  the  other  points  I  entirely  concur 
with  Lord  Pitmilly. 

Lord  Jubtice-Cuebk. — In  this  unusual  and  unparalleled  case,  I  confess  my  difficulty 

was  more  in  the  perusal  of  the  papers  than  in  forming  an  opinion.    I  lay  out  of  view 

altogether  the  action  of  reduction,  and  consider  the  case  as  under  the  existing  investitures, 

and  I  am  satisfied  that  there  are  no  grounds  on  which  to  rest  any  of  the  conclusions  of 

this  summons.     Aa  to  the  claim  on  the  Jus  mariH  for  the  rents  of  lands  not  succeeded 

to  onto  long  after  the  dissolution  [233]  of  the  marriage,  I  conceive  it  to  be  a  contxa- 

8HAW,  VOL.  IL  6 
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diction  to  found  on  the  Jus  mariti  after  dissolution  of  the  marriage ;  but  at  all  events, 
if  there  were  any  doubt  on  the  general  argument,  it  is  entirely  precluded  by  the  exclusion 
of  the  Jus  mariti  in  the  existing  investitures.  In  regard  to  the  second  conclusion,  I 
can  find  nothing  in  the  contract  giving  such  a  right  as  here  claimed  over  the  estate, 
which  was  then  under  investitures  excluding  it.  The  third  conclusion  is  for  damages 
in  consequence  of  the  divorce.  I  never  heard  of  such  a  claim,  further  than  the  penal 
consequences  which  have  already  followed.  The  fourth  is  just  a  claim  of  damages  under 
another  shape ;  and  as  to  the  fifth,  for  aliment  to  the  children,  although  it  may  at  first 
sight  appear  more  plausible  than  the  others,  it  is  equally  untenable  i^hen  we  attend  to 
this,  that  it  is  insisted  in  by  the  father  of  children  all  major  but  one,  who  is  also  near 
majority,  and  not  in  name  of  the  children.  It  is  just  in  the  same  situation  as  an  action 
by  an  entire  stranger,  and  there  are  no  grounds  for  sustaining  it. 

Pursuer^s  Authorities.— L—{1  and  2)— Novell.  117,  c.  8;  Voet^  48,  1,  5,  §  11 ; 
1  Stair,  4,  20,  §  11 ;  1,  4,  C.  and  1,  72,  D.  de  Jure  Dotium ;  Hein.  p.  4,  §  59 ;  Pothier, 
Art.  4,  §  3,  (^  his  qui  sui^  &c. ;  Grseneiwegan  de  Leg.  Abrog.  Art.  Nov.  117  ;  Christinseus 
ad  Leg.  Mechlin,  t  2,  Art.  13,  Ad.  6;  2  Craig,  22,  35;  1  Ersk.  6,  46;  Auchinleck, 
Dec.  18,  1540,  (339);  L.  Innerwick,  March  1589,  (329) ;  Countess  of  Argyll,  Dec.  19, 
1573,  (327);  Murray,  June  16,  1575,  (328);  Lady  Baquhanan,  May  16,  1579,  (329); 
1573,  c.  55.— (4.)— Nicolson,  June  15,  1627,  (5798) ;  Scott,  Jan.  29,  1663,  (5799) ; 
Lady  Pulteney,  Dec.  18, 1807,  (F.C.);  Corrie,  Feb.  27,  1765,  (5772);  Fotheringham, 
Feb.  7,  1695,  (5764);  Dirleton,  voce  Jus  ifanYi.— (6.)— Dundas,  Nov.  29,  1774, 
(15,430) ;  Menzies,  June  22,  1785,  (15,436). 

Defender^  AutTiarities.^!  Stair,  4,  22 ;  4  Wallace's  Pr.  15,  287  ;  Lady  Manderstoun, 
March  21,  1637,  (1741);  Anderson,  Feb.  8, 1734,  (333) ;  Justice,  Jan.  13, 1761,  (334) ; 
Wedderbum's  Trustees,  Jan.  29,  1789,  (10,426). 

[Cf.  Thorn  V.  Thorn,  14  D.  863.] 
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W.  Maulk,  Pursuer. — Forsyth — Bobertson. 
Hon,  W.  Maule,  Defender. — D,  of  F,  Moncreiff—Keay — Murray — CHison-Craig, 

Process — Reduction. — In  a  reduction  of  a  decree  inforo  relative  to  the  right  to  an  estate, 
and  the  titles  thereof — Held  that  the  defender  may  produce  the  decree,  and  there- 
upon found  on  it  as  res  judicata,  and  refuse  to  produce  the  titles  till  the  decree  is 
set  aside. 

In  1782  Lieutenant  Maule,  the  father  of  the  pursuer,  brought  an  action  of  reduction 
of  the  titles  of  the  estate  of  Panmure,  under  which  the  defender  now  possesses  it,  and 
in  which  decree  of  absolvitor  was  pronounced.  Before  the  interlocutor  was  final,  and 
with  a  view  to  avoid  mutual  appeals,  the  parties  entered  into  an  agreement  in  the  form 
of  a  submission,  which  was  subsequently  found  by  the  House  of  Lords  not  to  be  effectual ; 
but  at  the  same  time  it  was  declared,  that "  this  was  without  prejudice  as  to  any  question 
between  the  parties  in  any  other  action  touching  any  property  comprised  in  the  deeds 
of  tailzie  in  the  pleadings  mentioned."  The  pursuer,  as  the  representative  of  his  father, 
then  brought  an  action  of  reduction  of  the  titles,  against  which  the  Court  sustained  a 
defence  of  res  Judicata,  founded  on  the  decree  of  1782.  (See  ante.  Vol.  III.  No.  62.) 
But,  on  appeal,  the  House  of  Lords  pronounced  [2391  this  judgment,  in  so  far  as 
regarded  the  property  of  the  estate : — "  That  the  interlocutors  complained  of  in  the 
said  appeal  be,  and  the  same  are  hereby  affirmed  with  respect  to  the  estates  of  Kellie 
and  BcJlumbie,  and  the  bond  for  L.9000  in  the  said  interlocutors  mentioned,  so  far  as 
the  said  interlocutors  find  that  all  right  and  interest  in  the  said  estates  and  bond,  which 
the  appellant  claimed  under  the  summons  of  reduction  and  declarator  in  the  said  inter- 
locutors mentioned,  were  totally  excluded,  and  the  subject-matter  of  the  action  then 
before  the  Court  as  to  such  estates  and  bond  was  res  Judicata  by  the  judgment  contained 
in  the  decreet  of  the  Court  of  Session  of  the  5th  of  March  1782  in  the  said  interlocutors 
mentioned,  inasmuch  as  it  appears  to  their  Lordships  that  it  was  not  competent  to 
the  appellant,  by  the  summons  of  reduction  and  declarator  in  the  said  interlocutors 
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mentioned,  to  impeach  such  decreet  of  the  5th  of  March  1782,  00  far  as  the  same 
respected  such  estates  and  bond,  and  such  decreet  has  not  been  impeached  by  reclaiming 
peti^on  ox  appeal,  or  any  other  proceeding  competent  to  impeach  the  same/'  After 
oertidn  other  findings  in  relation  to  a  claim  to  certain  leases,  it  was  further  found,  in 
explanation  of  the  judgment  containing  the  above  reseryation,  "the  intent  and  meaning 
of  the  whole  of  such  judgment  being  to  leave  all  questions  respecting  the  right  to  the 
said  leases,  as  well  as  to  the  rest  of  the  property  comprised  in  the  deeds  of  tailzie 
therein  mentioned,  open  to  be  discussed  in  sudi  manner  as  the  same  might  be  properly 
discussed  in  any  future  proceeding  properly  instituted  for  that  purpose."  ^ 

The  pursuer  then  brought  an  action  of  reduction,  in  which  he  called  for  exhibition 
and  production  both  of  the  decree  of  1782  and  of  the  title-deeds  of  the  estate,  and 
concluded  for  reduction  of  them  on  various  grounds.  The  defender  produced  the 
decree,  but  declined  to  satisfy  the  production  by  producing  the  titles  of  tixe  estate ;  in 
support  of  which  he  maintained.  That  so  long  as  the  decree  was  unreduced,  he  was 
entitled  to  found  upon  it  as  a  res  judicata,  to  the  effect  at  least  of  withholding  esdiibition 
of  the  titles ;  and  therefore  that  the  pursuer  must  proceed,  in  the  first  place,  to  have 
the  decree  set  aside. 

To  this  it  was  answered,  that  both  in  terms  of  the  judgment  of  the  House  of  Lords, 
finding  that  the  pursuer  was  entitled  to  be  heard  as  to  the  validity  of  the  titles, 
provided  he  impeached  the  decree  in  due  form ;  and  as  he  had  done  so ;  and  also  in 
terms  of  the  Judicature  Act,  by  which  it  was  requisite  to  make  up  a  single  record,  the 
defender  was  bound  to  satisfy  the  production,  so  that  the  whole  cause  might  be  prepared 

at  once. 

The  Lord  Ordinary  found,  "That  in  order  to  satisfy  the  production,  it  is  not 
sufficient  for  the  defenders  to  produce  the  decree  of  the  Court  of  Session  of  1st  March 
1782,  as  excluding,  while  unreduced,  the  pursuer's  [210]  title  to  call  for  the  other  writs 
under  reduction ;"  and  therefore  repelled  the  preliminary  defence  to  the  production  of 
the  said  writs,  and  at  the  same  time  stated  his  opinion  in  the  following  note  : — "  The 
Lord  Ordinary  is  quite  aware  that  the  pursuer  must  succeed  in  reducing  the  decree 
before  he  can  be  heard  to  challenge  the  other  deeds  called  for ;  but  the  necessity  of 
following  this  order  does  not  appear  to  justify  the  defender's  refusal  to  satisfy  the 
production  by  producing  the  whole.  In  actions  of  this  nature,  where  a  series  of 
titles  are  challenged,  the  validity  of  the  later  ones  generally  depends  upon  that  of  the 
earlier ;  but  the  defender  is  not  on  this  account  allowed  to  content  himself  at  first 
with  producing  a  part.  The  case  of  Irvine  of  Drum  against  the  Earl  of  Aberdeen, 
as  decided  in  the  House  of  Lords  2d  April  1770,  founded  on  by  the  pursuer,  seems 
very  much  in  point.  Besides,  the  form  of  proceeding  contended  for  by  the  defender 
appears  inconsistent  with  that  required  by  the  act  6th  Geo.  IV.  c  120,  as  it  would  be 
necessary  to  receive  peremptory  defences,  and  to  make  up  and  close  the  record,  in  order 
to  dispose  of  the  decree  1782 ;  while,  in  the  event  of  this  being  reduced,  a  further  set  of 
defences  would  need  to  be  given  in,  and  a  second  record  to  be  made  up,  in  reference  to 
the  other  deeds.  Now,  although,  from  the  peculiar  nature  of  actions  of  reduction, 
dilatory  defences  may  be  lodged  and  considered  separately,  there  is  no  reason  why  the 
whole  peremptory  defences  should  not  be  stated  at  once,  in  terms  of  the  2d  section  of 
the  act" 

The  defender  then  reclaimed,  and  prayed  to  have  it  foimd  that  he  was  not  bound 
**  to  produce  any  of  the  titles  cslled  for  in  the  summons  until  the  decree  of  Ist  March 
1782  is  actually  reduced,  and  to  remit  to  the  Lord  Ordinary  to  proceed  in  that  branch 
of  the  summons,  by  ordaining  the  pursuer  to  lodge  a  condescendence  of  lus  reasons  of 
reduction." 

The  Court  (without  hearing  the  defender  in  reply)  altered,  and  remitted  to  the  Lord 
Ordinary  **  to  hear  parties  upon  the  reasons  of  reduction,  and  the  defences  arising  out 
of  the  production  of  the  decree  of  the  5th  of  March  1782,  and  to  proceed  farther  as  to 
Ids  Lordship  shall  seem  proper ;  but  sist  process  in  the  mean  time  relative  to  the  pro- 
duction of  the  writings  called  for,  other  than  the  said  decree  already  produced,  and 
until  the  reduction  of  the  same."  ^ 


»  See  W.  S.  May  26,  1826,  p.  451. 

«  See  VIL  p.  527 ;  IX.  p.  876.     Reversed  Aug.  27,  1833,  (1  S.  D.  B.  Sup.  p.  113). 
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Lord  Prbsident. — It  is  perfectly  plain  that  if  the  pursuer  cannot  succeed  in 
reducing  the  decree,  it  will  have  the  effect  of  res  jtidicata  ;  and  therefore  the  process 
ought  to  be  sisted  quoad  vltrOy  and  the  validity  of  the  decree  first  be  discussed.  In 
the  case  of  Irvine  of  Drum,  the  decree  founded  on  was  a  decree  of  sale,  which  was 
itself  one  of  the  titles,  so  that  that  case  has  no  application  to  the  present  one. 

Lord  Graigib. — The  decree  is  not  properly  a  title  to  exclude.  It  affords  [241]  a 
plea  of  resjudzcata,  and  as  such  is  sufficient  to  exclude  the  necessity  of  producing  the 
titles  to  the  estate  until  it  is  reduced. 

Lords  Balorat  and  Giujbs  concurred. 

[Of.  Fraser  v.  Madeay,  9  R.  1039.] 
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R.  Allan,  Pursuer. — B.  of  F.  Mancreiff—More. 
H.  Swan  and  Others,  Defenders. — Cockhum — R  Bell, 

Burgh — Acquiescence — Police. — A  singular  successor  to  a  property  in  a  town  is  not 
entitled  to  insist  on  the  removal  of  a  well  erected  in  front  of  it  hy  the  Magistrates 
for  the  public  convenience,  except  in  so  far  as  it  encroaches  on  his  private  property, 
it  having  stood  without  objection  for  thirty-five  years. 

In  1788,  the  Stentmasters  or  Magistrates  of  Kelso,  (which  is  a  Burgh  of  Barony,) 
with  the  view  of  dividing  more  conveniently  the  distance  between  the  public  wells, 
removed  one  from  its  former  situation,  and,  with  the  concurrence  of  the  Duke  of 
Roxburghe,  the  proprietor  of  the  butcher-market^  they  fixed  it  in  the  wall  of  the  market 
fronting  Roxburghe  street,  one  of  the  principal  streets  of  the  burgh.  This  well  con- 
sisted merely  of  a  pipe  taken  up  through  the  wall,  and  projecting  from  it  with  a  stop- 
cock. In  this  situation  it  remained  unchallenged  for  thirty-five  years ;  but  Allan,  the 
pursuer,  having  purchased  the  market-place,  [244]  raised  an  action  against  the  Stent- 
masters concluding  to  have  it  found  that  they  had  no  right  to  keep  this  well  in  his  private 
wall ;  and  he  obtained  a  judgment,  whereby  the  Court,  ''  in  respect  it  is  not  alleged  the 
defenders  have  any  title  to  the  wall  in  question,  or  have  acquired  any  servitude  over 
the  pursuer's  property,  and  that  the  liberty  which,  according  to  their  own  statement, 
they  got  by  verb^  tolerance  from  the  pursuer's  author,  was  of  such  a  description  that 
the  proprietor  was  not  barred  from  insisting  on  the  well  being  removed  when  he  thought 
proper  to  do  so,"  ordained  the  Stentmasters  to  remove  the  well  from  the  property  of  the 
pursuer.^  In  obedience  to  this  judgment  the  Stentmasters  removed  the  well  from  the 
wall,  but  merely  to  the  edge  of  the  foot  pavement,  where  it  was  erected  in  the  form  of 
a  cast-iron  tube  or  pillar.  Allan  then  brought  a  second  action  to  have  Swan  and  the 
Stentmasters  ordained  to  remove  the  well  "from  the  situation  in  which  they  have 
erected  the  same  in  Roxburghe  street,  immediately  adjoining  the  front  of  the  foresaid 
property  of  the  pursuer ; "  and  he  contended, — 

1.  That  the  Stentmasters,  without  the  authority  of  the  Legislature,  had  no  power  to 
make  any  erections  in  the  public  streets. 

2.  That  the  erection  was  in  opposition  to  the  former  judgment  of  the  Court. 

3.  That  a  well  immediately  in  front  of  his  property  was  a  nuisance,  to  which  he,  as 
an  individual,  was  not  bound  to  submit ;  and, 

4.  That  the  water  was  allowed  so  to  run  against  his  wall,  as  to  undermine  and  other- 
wise injure  it. 

To  this  it  was  answered, — 

1.  That  Magistrates  of  burghs  were  entitled  to  make  such  erections  as  wells,  lamp- 
posts, &c.  on  the  public  streets,  for  the  benefit  and  convenience  of  the  inhabitants  at 
large ;  and  that  the  well  in  question  could  not  be  removed  without  considerable  incon- 
venience to  the  inhabitants,  whose  only  means  of  being  supplied  with  water  was  from 
these  public  wells. 

2.  That  the  previous  judgment  had  reference  only  to  the  encroachment  on  the 

pursuer's  private  property. 

^"~~"^— ^-^~^^~~~"^^^^^~— ^^"'•^^^— ^^"^■^^^"^"■""^"■~^"^— '~""~""~'^"^"^^^^^^~~^^^~"~~^"^"~~~~"— ^"^^^~^"^-^"""~^^~— ^^— ^-^i^— ^— "^iip— ^— ^^—i ^"^^ 

1  See  III,  No,  56, 
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3.  That  ihe  well  having  remained  in  this  situation  unchallenged  for  so  long  a  period, 
no  one  was  now  entitled  to  object  to  it ;  and, 

4.  That  in  point  of  fact  no  iujury  was  done,  but  that  the  Stentmastejrs  were  willing 
to  take  measures  to  guard  against  any  damage  occurring. 

The  Lord  Ordinary  assoilzied  the  Stentmasters  with  expenses;  and  the  Court 
unanimously  adhered,  with  this  qualification,  that  the  Stentmasters  should  be  bound  to 
preyent  any  actual  injury  to  the  wall.^ 

[246]  The  Lord  Ordinary  observed  in  a  note  : — 

^*  The  only  question  raised  either  by  the  declarator  or  suspension  is, — Whether  a  well 
can  be  placed  on  the  street,  opposite  the  pursuer's  premises  ?  It  appears  to  the  Lord 
Ordinary,  that  in  the  circumstances  in  which  Kelso  is  admitted  to  stand,  the  making  of 
public  wells  or  fountains  in  proper  places  of  the  streets  is  not  an  encroachment,  but  a 
legitimate  use  of  the  streets  of  this  burgh  of  barony.  This  is  quite  different  from  erect- 
ing buildings  on  the  streets,  which  are,  of  course,  of  no  use  to  the  public  at  large,  but 
a  species  of  appropriation,  which,  in  a  royal  burgh  at  least,  has  been  said  to  be  purpres- 
ture.  Wells  such  as  that  in  question  are  for  the  use  of  the  public,  just  as  much  as  the 
pavement^  kennel,  lamp-poets,  or  railings  on  the  streets,  are.  The  only  question  there- 
fore seems  to  be, — Is  there  sufficient  reason  for  holding  that  this  well,  being  opposite  to 
the  puTsaer^s  premises,  is  thereby  placed  in  a  part  of  the  street  so  improper  that  it 
ought  to  be  removed  or  suppressed  ?  And  in  the  circumstances,  as  appearing  from  the 
condescendence  and  answers,  the  Lord  Ordinary  thinks  that  there  is  no  such  reason, 
but  the  reverse.  The  circumstance,  in  particular,  that  this  well  was  placed  in  this  part 
of  the  street  so  many  years  ago,  and  continued  there  so  long  without  objection  in  any 
any  quarter,  seems  of  very  great  weight.  It  is  true  that  an  error  was  committed  in 
placing  a  part  of  the  well  (or  cistern  of  it)  a  few  feet  within  the  private  property  then 
of  the  Duke  of  Roxburghe,  (the  rest  being  placed  on  or  over  the  street,)  without  obtain- 
ing from  his  Grace  a  probative  instrument  of  right  to  do  so ;  though  it  is  plain  the 
Duke,  or  those  taking  charge  of  his  affairs,  must  have  acquiesced  at  least  in  this  erection, 
which  stood  openly  on  the  street  forming  the  chief  access  to  his  place  from  Kelso. 
And  accordingly  the  pursuer,  coming  as  the  singular  successor  in  the  place  of  the  Duke, 
and  taking  advantage  of  this  error,  has  obtained  a  decree  in  favour  of  himself  as  a 
pxivate  proprietor,  removing  the  well  as  far  as  it  is  situated  on  his  private  property,  but 
this  sol^y  on  the  ground  of  the  want  of  title  of  servitude  in  the  defenders,  (vide  the 
decree.)  This,  however,  cannot  do  away  the  effect  of  the  original  and  long-continued 
acquiescence,  fixing  that,  as  far  as  the  public  is  concerned,  the  well  ought  to  stand  in 
this  part  of  the  street,  or  authorize  either  suppressing  it,  or  placing  it  in  a  different  part 
of  the  street,  without  far  stronger  reasons  than  any  that  are  stated.  As  far  as  the 
public  is  concerned,  there  is  mimifestly  no  substantial  difference  between  what  exists 
now,  and  what  existed  before  the  interference  of  the  pursuer  as  a  private  proprietor. 
But  it  is  only  as  one  of  the  public  having  right  to  the  street  that  the  pursuer  now  sues ; 
—he  does  not  here  sue  as  a  private  proprietor  encroached  on.  The  fact  that  it  was  the 
pursuer,  as  a  private  proprietor,  who,  insisting  on  his  private  right,  thrust  forward  this 
well  somewhat  further  into  the  street,  can  surely  not  give  him  a  better  right  to  com- 
plain of  it  than  his  opposite  neighbour  has,  who  does  not  appear  to  have  attempted  any 
such  complaint^  and  does  not  seem  to  the  Lord  Ordinary  to  have  any  grounds  on  which 
he  could  have  supported  it,  if  inclined ;  nor  does  the  Lord  Ordinary  think  that  the 
pursuer  has  any." 

In  this  opinion  their  Lordships  entirely  concurred. 

[Cf.  SuHxn  V.  Allan,  7  S.  775.] 


1  The  words  were,  ''  they  being  bound  to  carry  off  the  waste  water,  so  as  to  prevent 
it  from  doing  any  damages  to  the  pursuer's  wall."    See  VII.  p.  775. 
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W,  AULD,  Suspender. — D.  of  F.  M(mcreiff--Cuningfuime, 

T.  Baibd,  Charger. — Jeffrey — Whigham, 

Contract — Forfeiture, — A  party  who  had  entered  into  a  contract  with  the  proprietor  of 
a  steam-engine  for  a  supply  of  power,  but  had  fallen  into  arrear  of  the  stipulated 
remuneratioD,  and  become  insolvent^  having  given  a  charge  to  compel  a  continuance 
of  the  supply  of  power  which  had  been  withheld  by  the  proprietor  of  the  engine ;  the 
Court)  after  allowing  him  time  to  find  caution,  which  he  failed  to  do,  passed  a  bill  of 
suspension  by  the  proprietor  simpliciter, 

Auld  was  proprietor  of  a  snuff-manufactory,  in  which  he  had  erected  a  steam-engine 
of  considerable  power.  Contiguous  to  this,  Baird,  the  charger,  built  a  power-loom 
factory  on  a  piece  of  ground  feued  by  him  for  that  purpose,  and  entered  into  a  contract 
with  Auld  for  obtaining  from  him  the  use  of  the  surplus  power  of  his  engine.  By  this 
contract,  dated  in  1823,  and  which  was  to  last  for  ten  years,  with  a  mutual  break  at 
the  end  of  five  years,  it  was  stipulated  that  Auld  should  furnish  Baird  with  a  certain 
extent  of  steam  power,  not  exceeding  eight  horses'  power,  at  the  rate  of  L.30  per  annum 
for  each  horse  power ;  and  a  provision  was  made  for  determining  the  quantity  of  power 
used,  and  settling  all  disputes  between  the  parties  by  reference  to  arbiters. 

Baird  began  to  get  the  use  of  the  power  at  Whitsunday  1823,  and  continued  to 
possess  it  till  Whitsunday  1826.  At  this  period  he  had  paid  no  rent  whatever  for  the 
year  ending  at  that  term,  and  Auld  alleged  that  for  the  preceding  year  he  owed  a  large 
sum,  having  used  a  greater  extent  of  power  than  he  had  paid  for  in  that  year.  He  had 
also  fallen  into  insolvent  circumstances,  and  called  a  meeting  of  his  creditors ;  and  the 
building  in  which  his  manufactory  was  carried  on  was  covered  by  heritable  securities, 
and  the  title-deeds  were  subject  to  a  right  of  hypothec  on  the  part  of  his  law-agent. 
In  these  circumstances,  Auld,  not  being  able  to  give  a  charge  for  the  rent,  in  conse- 
quence of  the  contract  being  in  Baird's  hands,  and  not  recorded,  raised  an  ordinary 
action  before  the  Magistrates  of  Glasgow,  in  which  he  concluded  for  only  L.200,  being 
the  rent  of  that  extent  of  power  which  Baird  himself  admitted  he  had  enjoyed.  He 
also  took  certain  steps  in  order  to  ascertain  by  arbiters,  in  tei  ms  of  the  contract^  the 
quantity  of  power  supplied  to  Baird ;  but  the  latter  having  thrown  various  obstacles 
in  the  way  of  doing  this,  and  another  half-year  being  nearly  expired  without  any  pay- 
ment of  rent,  Auld  determined  to  discontinue  the  supply  of  power.  Baird  thereupon 
recorded  the  contract,  and  gave  Auld  a  charge  to  compel  him  to  furnish  the  power  in 
terms  of  the  contract.  Of  this  charge  Auld  presented  a  bill  of  suspension,  on  the 
ground  that  he  was  not  obliged  to  continue  the  supply  of  power,  which  required  a 
constant  outlay,  while  Baird  did  not  perform  his  part  of  the  contract  by  payment  of 
the  stipulated  rent ;  and  he  contended  that  this  agreement  was  not  at  all  of  the  nature 
of  a  lease  of  lands,  but  of  a  contract  of  hiring ;  as,  for  instance,  of  the  use  [217]  of  so 
many  horses  daily,  which  one  party  was  entitied  to  give  up  as  soon  as  the  other  failed 
in  the  performance  of  his  part  of  the  agreement.  He  offered,  however,  to  continue  to 
supply  the  power,  on  caution  being  found  for  the  rent. 

On  the  other  hand,  Baird  maintained  that  this  was  like  an  ordinary  contract  of 
lease,  and  that  he  could  not  be  deprived  of  the  possession  of  the  subject  let,  whereby  a 
great  number  of  individuals  would  be  thrown  at  once  out  of  employment,  merely  by 
falling  a  year's  rent  into  arrear ;  and  as  to  caution  being  required,  that  Auld,  by  raising 
an  ordinary  action  for  the  rent,  instead  of  charging  on  the  bond,  which  would  have 
obliged  Baird  in  a  suspension  to  find  caution,  had  barred  himself,  by  the  form  of  action 
which  he  had  chosen,  from  now  insisting  in  it,  and  had  also  barred  himself  from  this 
brevi  manu  suspension  of  the  contract  while  the  matter  was  stibjudice. 

The  Lord  Ordinary  having  reported  the  bill  on  Cases,^  the  Court,  after  allowing 


1  His  Lordship's  interlocutor  was  in  these  terms : — "  Li  respect  that  if  the  bill  be 
passed,  then  the  whole  workmen  in  the  mill,  said  to  be  above  one  hundred  people, 
would  be  turned  loose  without  employment  at  a  period  of  great  distress,  when  they 
cannot  possibly  look  for  employment  in  the  same  line,  and  the  respondent  might  be 
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Baiid  a  few  days  to  find  caution,  on  his  failure  to  do  so,  unanimously  remitted  to  pass 
the  bilL 

LoBD  JxTSTiOB-CiJERK. — This  case  is  not  attended  with  much  difficulty.  Although 
the  contract  is  somewhat  of  a  novel  description,  yet  it  has  not  the  least  resemblance  to 
the  contract  of  lease,  but  is  merely  an  agreement  for  the  supply  of  power.  We  cannot 
here  go  into  the  disputed  fact  as  to  how  much  power  is  to  be  paid  for ;  it  is  enough 
that  an  admitted  rent  of  Ii.200  is  unpaid  for  nearly  three  half  years ;  and  the  charger 
being  in  such  circumstances  as  to  call  a  meeting  of  his  creditors,  and  having  granted 
heritable  securities  over  his  property,  the  title-deeds  of  which  are  in  the  hands  of  his 
man  of  business,  it  ia  impossible  to  compel  this  man,  who  has  no  security  for  his  rent 
in  the  way  of  hypothec,  as  an  ordinary  landlord  has,  to  continue  to  give  a  supply  of 
steam  power,  when  the  other  party  is  in  arrear,  and  will  not  find  caution.  It  may  no 
doubt  be  attended  with  unfortunate  conseqaences  to  the  workers  in  this  factory ;  but 
we  must  look  to  the  other  side  also,  and  we  see  that  the  suspender  would  be  put  to  a 
great  expense,  without  even  a  chance  of  getting  any  remuneration.  If  the  charger  pay 
the  arrears,  or  find  caution  for  them  and  the  current  rent^  he  may  be  entitled  to  get  the 
power  supplied,  but  not  otherwise. 

[218]  Lord  PmcUiLT  was  of  the  same  opinion. 

Lord  AiiLOWAT. — I  also  entirely  concur.  I  reported  the  case  with  a  view  to  give 
the  charger  time  to  find  security ;  but  as  he  has  not  done  so,  we  must  pass  the  bilL 

[Cf.  Catiems  v.  Tenneni,  12  8.  692 ;  1  8.  &  M.  716 ;  6  8.K.B.  (H.L.)  444.J 
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Mrs.  Dickson  or  Boughead  v.  J.  Hunter  and  Others. 
[Fully  reported  5  W.  &  8.  455 ;  5  S.B.R.  (H.L.)  636.] 


No.  160.  V.  Shaw  253  (O.E.  272).    2  Feb.  1827.    1st  Div.— Lord  Medwyn. 

John  Copland,  Pursuer. — Jeffrey, 

Colonel  A.  Bbthunb,  Defender. — Baii'd. 

Proof  to  lie  in  reterUis. — ^An  examination  of  instrumentary  witnesses  allowed,  in  initio 
lUis^  to  lie  in  retentie,  relative  to  the  state  of  mind  of  the  granter  of  deeds  under 
reduction  on  the  head  of  &cility,  although  it  was  not  alleged  that  they  were  of  an 
adyanced  age^  or  in  danger  of  their  lives,  but  being  the  only  witnesses  alive  who 
were  present  at  the  execution  of  the  deeds. 

Copland  brought  an  action  of  reduction  of  certain  deeds  granted  by  the  late  Miss 
Janet  Bethune  in  favour  of  Colonel  Bethune,  on  the  ground,  inter  aHa,  that  she  was 
not  of  a  sound  and  disposing  mind  at  the  date  of  their  execution.  Colonel  Bethune 
having  applied  to  be  allowed  to  examine  the  instrumentary  witnesses  to  lie  in  retentisy 
and  the  Lord  Ordinary  having  reported  the  motion  to  the  Court  verbally,  their  Lord- 
ships remitted  ^'  to  the  Lord  Ordinary  to  receive  a  condescendence  on  the  part  of  the 
defender,  stating  what  he  avers  and  offers  to  prove  by  the  examination  of  the  instru- 


roined  by  his  being  prevented  from  fulfilling  his  engagements  by  his  mill  being  stopped ; 
and,  on  the  other  hand,  the  consequences  might  be  equally  severe,  if,  by  the  bill  being 
refused,  the  suspender  were  compelled  by  diligence,  and  at  a  ruinous  expense,  to  afford 
the  necessary  steam  for  working  the  respondent's  mill,  when  the  suspender  cannot 
obtain  payment  of  large  arrears  alleged  to  be  due  to  him,  and  when  he  has  no  hypothec 
for  securing  his  rent  when  it  becomes  due;  and  as  the  Lord  Ordinary  in  the  Bill- 
Chamber  has  no  power,  without  the  consent  of  parties,  but  to  refuse  or  pass  the  bill,  in 
order  to  avert  the  dreadful  consequences  which  might  ensue  from  the  one  measure  or 
the  other  being  adopted,  appoints  Cases,"  &c. 
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mentary  witnesses."  A  condescendence  was  aocotdingly  lodged,  it  which  it  was  stated 
that  the  deed  had  been  drawn  by  John  Murray,  writer  in  Edinburgh,  and  had  been 
revised  and  extended  by  William  Small,  writer  in  Dundee,  by  whom  they  were  read 
over  and  explained  to  Miss  Bethune  in  presence  of  the  instrumentaiy  witnesses ;— that, 
after  they  were  executed,  she  stated  they  were  agreeable  to  her  wishes ; — that  she 
appeared  to  be  of  a  sound  and  disposing  [254]  mind ; — that  the  evidence  of  Messrs. 
Murray  and  Small  had  been  lost  by  their  death ;  and  that  the  instrumentary  witnesses 
were  the  only  other  persons  who  could  give  testimony  in  the  matter.  It  was  therefore 
contended  that  they  were  necessary  witnesses,  and  that  their  depositions  ought  to  be 
taken,  to  lie  in  retentts^  so  as  to  guard  against  any  accident.  This  was  resisted  on  the 
ground,  that  it  was  only  in  cases  were  it  was  alleged  that  the  witnesses  were  of  a  great 
age,  or  in  bad  health,  and  danger  of  life,  or  about  to  leave  the  country,  that  so  extra^ 
ordinary  a  deviation  from  the  usual  forms  of  proceeding  was  allowed.  The  Court 
allowed  their  depositions  to  be  taken,  in  order  to  lie  in  reteniia,^ 
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T.  Meggbt,  W.S.  Pursuer. — Murray, 
W.  Thomson,  Defender. — B.  Bell — J.  W.  Dickson, 

Agent  and  Client, — Circumstances  under  which  an  agent  who  had  been  advised  by 
counsel  to  prepare  a  summons  in  a  particular  form,  and  which  was  found  erroneous, 
was  entitled  to  payment  of  his  account,  although  instructions  to  a  different  effect  had 
been  given. 

In  February   1821,  the  defender  Thomson,  through  his  agent  in  the  country, 

transmitted  a  memorial  with  queries  relative  to  the  institution  of  an  action  at  his 

instance  against  a  corporation  in  Dundee,  of  which  he  was  a  member,  for  the  alleged 

misapplication  of  part  of  their  funds.     The  memorial  concluded  by  stating,  that  "  these 

are  the  general  outlines  of  the  case ;  and  if  Mr.  Megget  or  counsel  shall  be  of  opinion 

(and  it  is  particularly  requested  that  due  consideration  be  given  to  the  case)  that  a 

conclusion  regarding  the  expenses,"  &c.     In  a  letter  accompanying  this  memorial,  it 

was  stated  that  "  we  would  wish  all  those  members  who  attended  the  meetings  to  be 

included  in  the  action,  to  save  any  risk  of  taking  the  wrong  persons."    Megget  in 

consequence  laid  the  case  before  counsel,  who  gave  an  opinion  that  Thomson  was 

entitled  to  insist  that  the  funds  should  be  restored ;  and  this  having  been  communicated 

to  his  agent  in  the  country,  that  person  immediately  wrote  to  Megget,  that  "  I  am 

directed  to  request  you  forthwith  to  follow  up  the  second  and  thud  branch  of  the 

memorial  and  opinion  by  an  action  of  declarator,  [267]  and  for  repetition  of  the  monies 

illegally  paid  away,"  &c. ;  and  he  concluded  by  requesting  him  to  give  "  me  a  draft 

of  the  proposed  action,  in  whatever  shape  it  may  be  recommended."    On  receiving  this 

letter,  Megget  again  consulted  counsel,  who  (it  was  stated)  advised  a  summons  to  be 

raised  against  the  office-bearers  of  the  corporation,  instead  of  the  members.    A  summons 

in  these  terms  was  accordingly  prepared  and  revised  by  coonsel,  and  it  was  then 

transmitted  to  Thomson,  who  received  it  in  the  absence  of  his  country  agent,  and 

caused  it  to  be  executed  against  the  office-bearers. 

The  action  was  afterwards  dismissed  by  the  Court,  on  the  ground  that  it  had  not 
been  directed  against  the  proper  parties,  (see  ante^  lY.  No,  192.)  Megget  then  brought 
an  action  for  payment  of  his  account  of  expenses  against  Thomson ;  in  defence  against 
which  he  pleaded,  that  he  had  directed  the  action  to  be  instituted  against  the  members 
of  the  corporation,  whereas  Megget  had  raised  it  against  a  different  and  a  wrong  party ; 
and  as  he  had  not  been  instructed  to  take  the  opinion  of  counsel  as  to  the  manner  of 
bringing  the  case  into  Court,  and  was  not  entitled  to  do  so  unless  specially  authorized,  he 
had  no  claim  against  the  defender. 

To  this  it  was  answered, — 


^  The  examination  was  to  be  confined  to  the  matter  relating  to  the  execution  of  the 
deed. 
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1.  That  it  was  plainly  implied  in  the  commonicafcions  made  by  the  defender  that 
Hegget  was  to  consult  counsel,  and  at  all  events  it  was  his  duty  to  do  so  in  a  case  which 
was  o!  importance  and  difficulty,  and  to  be  guided  by  their  advice ;  and, 

2.  That  as  the  summons  had  been  transmitted  to  the  defender,  and  had  been  executed 
under  his  orders  against  the  office-bearers,  and  as  he  had  never  objected  to  the  terms  in 
which  it  was  drawn,  he  was  not  entitled  to  resist  payment. 

The  Lord  Ordinary  decerned  in  terms  of  the  libel,^  and  the  Court  adhered. 

Lord  BAiiOBAT. — ^The  general  rule  certainly  is,  that  an  agent  is  bound  to  attend  to  the 
instructions  which  are  given  to  him ;  but  in  this  case  it  is  impossible  to  find  fault  with  the 
pursuer  for  allowing  himself  to  be  guided  by  the  advice  of  counsel.  Besides,  the  defender 
acquiesced  in  this,  and  did  not  object  to  the  form  in  which  the  summons  was  framed. 

LoBD  Pbbbidbnt. — The  instructions  as  to  calling  all  the  members  of  the  incorporation 
were  not  positive.  It  was  merely  said  that "  we  would  wish  "  them  to  be  called ;  but  the 
sommons  was  to  be  drawn  in  such  way  as  should  be  recommended.  If,  therefore,  counsel 
g^ve  it  as  their  opinion  that  the  officer-bearers  should  be  called,  which  they  certainly  did, 
it  was  the  duty  of  the  pursuer  to  follow  their  advice. 

[268]  LoBD  GujLIBS. — ^If  the  pursuer  consulted  counsel  on  this  point,  and  acted 
by  &eir  advice,  I  think  he  is  ezonered;  and  I  also  think  that  in  a  matter  of  this 
natoie  he  was  bound  to  follow  the  advice  of  counsel,  if  he  was  told  that  it  was  the 
only  safe  course.  But  my  doubt  is,  whether  there  is  sufficient  evidence  before  us 
that  he  did  act  by  the  advice  of  counsel  Perhaps,  however,  the  defender  may  be 
barred  by  acqidescence. 

LoBD  Craigib. — I  also  think  that  the  fact  should  be  investigated ;  but  I  am  quite 
dear,  that  where  instructions  are  given  to  an  agent  to  prepare  a  summons  in  a  particular 
form,  and  if  he  deviate  from  them,  he  must^  in  order  to  justify  himself,  show  that  he 
was  desired  by  counsel  to  do  it  in  a  different  manner.  But  I  do  not  see  from  any 
evidence  before  us  that  counsel  directed  the  pursuer  to  raise  the  action  against  the 
office-bearers. 
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Eev.  W.  Leslie,  Pursuer. — D.  of  F.  Moncreiff—OTaham  Bell — Innes. 
Eabl  of  MoBAY,  Defender. — Cuninghame — Anderson. 

Superior  and  Vassal — Prescription — Repetition — Bona  Fides, — 1. — A  vassal  being  taken 
bound  by  a  feu-contract  to  relieve  the  superior  of  the  public  burdens,  under  a  qualifi- 
cation that  the  superior  was  to  pay  one-fourth  part  thereof ;  but  which  qualification 
was  omitted  in  the  charter  granted  twenty  days  thereafter ;  and  the  whole  burdens 
having  been  paid  by  the  vassals  for  nearly  two  centuries — Held  that  they  were  not 
entitled  to  be  relieved  by  the  superior  of  one-fourth  of  the  burdens. — 2. — Feu-duties  in 
kind  having,  during  that  period,  been  paid  by  a  different  measure  from  that  stipulated 
in  the  charter — Hdd  that  the  superior  was  defended  by  honafldes  against  a  claim  for 
repetition  of  the  excess. 

By  feu-contract^  dated  in  1652,  James  Earl  of  Moray  sold  the  lands  of  Balnagieth 
to  Patrick  Tulloch,  younger  of  Bogton,  and  bound  himself  with  all  convenient  diligence 
to  vest  and  seise  the  said  Patrick  Tulloch  by  sufficient  charter  of  feu-farm,  containing 
precept  of  sasine  in  the  end  thereof.  The  feu-duty  stipulated  was  24  bolls  of  bear, 
(rather  more  than  a  fourth  of  the  then  rent  of  the  lands,)  *'  to  be  mete  and  measured 
with  the  common  prickmete  of  this  nation ; "  and  the  Earl  of  Moray,  "  as  if  the  said 
charter  was  already  made  and  expede,"  ''binds  and  obliges  himself  to  warrant  the 
vassal  from  all  bygone  duties  and  taxations,  &c.  up  to  Whitsunday  1652 ;  while,  on  the 
other  hand,  the  vassal  binds  himself  "  to  free  and  relieve  the  said  noble  Earl  and  his 
foresaids  of  all  taxations,  impositions,  contributions,  cess,  monthly  maintenance,  teind- 
duties^  minister's  stipend,  and  all  other  burdens  imposed,  or  that  shall  happen  to  be 
imposed,  upon  the  said  lands  of  Balnagieth,  teinds  thereof^  and  pertinents  of  the  same 

^ ''  In  respect  the  allegation  of  the  pursuer,  that  he  had  consulted  cotmsel  in  framing 
the  mmmons,  is  not  sufficiently  met  by  the  defender." 
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above  written,  after  the  said  [265]  term  of  Whitsunday  last  bypast,  in  this  instant  year 
of  God  above  written,  and  in  all  time  coming  thereafter, — the  said  noble  Earl  and  his 
foresaids  always  paying  and  relieving  the  said  Patrick  Talloch  and  his  foresaids  of  the 
fourth  part  of  all  cess,  maintenance,  and  all  public  impositions  imposed  or  to  be  imposed 
on  the  said  lands  and  pertinents  of  the  same,  according  to  the  rate  of  the  fourth  part 
of  the  valued  rent  of  the  same  of  the  instant  crop  and  year  of  God  1652,  and  in  all  time 
coming  thereafter."  Twenty  days  after  the  date  of  this  contract,  a  feu-charter  was 
granted  by  the  Earl,  bearing  to  be  for  "fulfilling  to  us  and  our  foresaids  the  haill 
remanent  heads,  articles,  clauses,  and  conditions  mentioned  and  contained  in  the  said 
contract  of  feu."  This  charter  was  in  the  same  terms  as  the  contract,  with  this 
exception,  that  the  qualification  of  the  vassal's  obligation  of  relief,  in  so  far  as  regarded 
the  superior's  paying  one-fourth  of  the  public  burdens,  was  omitted,  and  a  right  of 
pasturage,  npt  expressly  mentioned  in  the  contract,  was  specially  granted  in  the  charter. 
But  otherwise  the  same  conditions,  &c.  were  inserted  in  both ;  and  in  particular  the 
feu-duty,  as  set  forth  in  the  charter,  was  stipulated  "  to  be  mete  and  measured  with  the 
common  prickmete  of  this  nation."  On  this  charter  infeftment  was  taken,  and  the 
subsequent  investitures  were  renewed  in  the  same  terms. 

It  did  not  appear  that  the  superior  had  ever  been  called  upon  to  relieve  the  vassal 
of  a  fourth  part  of  the  public  burdens,  in  terms  of  the  qualification  in  the  feu-contract ; 
and  the  feu-duty,  instead  of  being  paid  by  the  "  prickmete  of  this  nation,"  which  is  the 
Linlithgow  boll,  had  always  (so  far  back  at  least  as  there  was  any  evidence)  been  paid 
according  to  the  boll  of  the  district,  which  was  considerably  larger  than  the  Linlithgow 
boll. 

The  estate  of  Balnageith  having  passed  into  the  hands  of  Leslie  the  pursuer,  he  in 
1822  raised  the  present  action  to  have  it  found  that  Lord  Moray,  the  descendant  of  the 
grantor  of  the  f eu-contract^  was  bound  to  relieve  him  of  the  public  burdens  affecting 
the  property  to  the  extent  of  one-fourth,  and  that  in  future  the  feu-duty  should  be 
payable  according  to  the  Linlithgow  measure ;  and  concluding  also  for  repetition  of  the 
fourth  part  of  the  burdens  paid  during  the  last  forty  years,  and  of  the  excess  of  feu- 
duty  paid  during  the  same  period. 

Against  this  action  Lord  Moray  pleaded  in  defence, — 

1.  That  under  the  circumstances  of  the  case,  the  charter  must  be  held  to  be  the 
regulating  deed,  and  the  measure  of  the  rights  of  the  parties, — ^the  claim  of  relief 
provided  for  in  the  feu-contract  having  subsequently  been  departed  from  by  the  feuar. 

2.  That  at  all  events  this  claim  of  relief,  being  a  mere  personal  obligation,  has 
fallen  by  the  negative  prescription,  as  it  never  has  been  operated  on  at  all,  or  at  least 
not  for  forty  years ;  and, 

3.  That  the  superior  was  defended  from  any  claim  of  repetition  for  the  excess  of 
feu-duty  on  the  ground  of  bona  fides, 

[266]  In  opposition  to  these  defences,  it  was  contended  for  the  pursuer, — 

1.  That,  at  the  period  when  this  feu-contract  was  entered  into,  it  was  the  usual 
practice  not  to  insert  in  the  charter  (the  object  of  which  was  merely  the  conveyance  of 
the  feudal  right)  all  the  conditions  contained  in  the  contract;  and  that,  taking  both 
deeds  together,  there  was  in  reality  no  reason  to  believe  that  the  vassal  had  abandoned 
this  stipulation  in  his  favour. 

2.  That  the  obligation  of  relief  in  question,  being  one  which  became  prestable  yearly, 
and  which  was  not  dependent  on  or  accessory  to  any  principal  obligation  subject  to 
prescription,  could  not  be  lost  by  its  not  having  been  enforced  for  more  than  forty  years ; 
and  that  the  case  was  analogous  to  that  of  the  Earl  of  Cassillis  v.  Ross'  Creditors,  and 
several  others  decided  in  the  same  way. 

3.  That  altogether  independently  of  the  obligation  in  the  feu-contract,  a  superior 
who  stipulated,  as  in  the  present  case,  for  a  feu-duty  which  was  in  fact  a  fair  rent  for 
the  lands  at  the  time,  was  bound  at  common  law  to  relieve  the  vassal  of  a  proportion  of 
the  public  burdens  effeiring  to  his  beneficial  interest  in  the  property,  and  that  such 
obligation  could  not  be  lost  by  prescription,  seeing  it  arose  from  the  very  titles  on  which 
the  feu  had  always  been  possessed ;  and, 

4.  That  as  to  th^  claim  for  repetition  of  the  excess  of  feu-duty,  bona  fides  was  no 
defence  against  a  candietio  indebiti^  which  the  claim  really  was,  as  otherwise  there  never 
could  be  repetition  demanded  of  any  debt  paid  and  received  bondfidSy  which  was  not 
the  case  in  point  of  law;  and  further,  that  the  "prickmete"  being  described  in  tiie 
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puUic  Btaiutea,  the  superior  could  not  plead  ignorance  of  the  sise  of  the  measure  set 

foith  in  the  titles. 

To  this  it  was  answered, — 

1.  That  the  leaving  out  in  the  charter  the  qualification  of  the  vassal's  ohligation  of 
relief  contained  in  the  contract  was  clearly  an  abandonment  of  that  qualification, — more 
espedally  when  joined  to  the  circumstance  of  no  demand  having  ever  been  made  on  it, 
80  far  as  appeared,  and  of  the  charter  conveying  a  right  of  pasturage  not  contained  in 
the  contract,  which  might  have  been  a  consideration  for  giving  up  this  obligation. 

2.  That  the  distinction  between  those  annual  prestations  which  were  accessory  to  a 
principal  obligation,  and  those  which  were  not  so,  was  not  well  founded, — the  only 
proper  exception  to  the  operation  of  the  negative  prescription  being  as  to  those  annual 
prestations  appearing  on  the  face  of  the  titles,  against  which  prescription  could  not  run ; 
but  besides,  that  the  obligation  here  was  not  of  the  nature  of  prestations  independent 
of  a  principal  obligation;  and  in  regard  to  the  case  of  Cassillis,  that  the  ground  of 
decision  inserted  in  the  interlocutor  entirely  took  away  its  application  to  the  present 


3.  That  the  obligation  here  contended  for  would  be  palpably  uigust,  [267]  as  that 
share  of  the  produce  of  a  feu  which  might  be  a  fair  rent  two  centuries  ago,  would  bear 
no  proportion  to  the  present  value  and  consequent  extent  of  public  burdens,  and  that 
there  was  no  authority  in  our  law  for  maintaining  the  existence  of  such  a  burden ;  and, 

4.  That  neither  tiie  vassal  nor  the  superior  had  been  aware,  in  point  of  fact,  that 
the  ''  prickmete  "  was  a  different  measure  &om  that  by  which  the  feu-duties  were  paid, 
— none  of  the  Acts  of  Parliament  describing  that  measure  having  been  printed  till 
within  these  few  years ;  and  that  these,  therefore,  were  frugea  bona  fide  eontumptce^  of 
which  repetition  could  not  be  demanded. 

The  Lord  Ordinary,  for  reasons  explained  in  a  note,  found, — *'  1.  That  the  noble 
defender  is  not  bound  ta  relieve  the  pursuer  of  a  fourth  part  of  the  public  burdens 
affecting  the  lands  held  by  the  pursuer  of  the  defender;  and  assoilzies  the  defender 
from  that  claim : — 2.  That  the  pursuer  is  bound  by  his  investiture  to  pay  to  the  noble 
defender  a  feu-duty  of  24  bolls  of  sufficient  bear  by  the  prickmete  of  the  nation  :  that 
this  mete  means  the  Linlithgow  boll,  and  consequently  that  in  time  to  come,  after 
Candlemas  last  1824,  the  piirsuer  is  only  boimd  to  pay  the  said  number  of  bolls 
measured  by  the  standard  Linlithgow  boll;  but  that^  in  consequence  of  the  bona  fides 
of  the  defender  and  his  predecessors  receiving  payment  by  the  Elgin  measure  for  greatly 
above  one  hundred  years,  he  is  not  liable  to  repay  or  account  to  the  pursuer  for  the 
difference  between  the  two  measures  in  time  past^  and  assoilries  the  defender  from  that 
claim." 

To  this  interlocutor  the  Court  (June  28,  1825)  adhered;  and  on  advising  a 
reclaiming  petition  with  answers,  again  adhered. 

The  Lord  Ordinary  observed  in  a  note : — 

"  The  Lord  Obdinabt  heard  the  counsel  for  the  parties  on  the  28th  instant^  since 
which  he  has  attentively  considered  what  was  then  argued,  and  has  consulted  the 
authorities  to  which  they  made  reference.    The  following  results  from  his  deliberations. 

*'  The  first  point  was,  Whether  the  charter  24th  December  1652,  granted  in  imple- 
ment of  the  feu-contract  4th  December  of  the  same  year,  altered  the  terms  of  that 
contract  f  On  looking  into  the  case  of  the  Duke  of  Buccleuch  against  the  Officers  of 
State,  1st  February  1770,  it  is  thereby  proved  that  the  stipalation  for  payment  of  feu- 
duty,  contained  in  a  charter  from  the  superior  to  the  vassal,  and  that  investiture  having 
been  renewed  for  above  the  prescriptive  period,  constitutes  an  obligation  upon  the 
vassal  to  pay  these  feu-duties,  although  in  fkct  they  had  never  been  paid  from  the  date 
of  the  investiture.  The  reasons  of  exemption  from  payment  of  these  feu-duties  were 
somewhat,  though  not  precisely,  similar  to  the  present  case ;  yet,  after  the  most  mature 
consideration,  the  Court  found  the  vassal  liable  for  the  feu-duties.  Now,  in  this  case, 
the  charter  24th  December  1652  by  the  Earl  of  Moray  was  granted  to  the  pursuer's 
predecessors,  under  the  burden  of  a  feu-duty  of  24  bolls  sufficient  bear,  to  be  <  mete 
<  and  measured  by  the  common  prickmete  of  this  nation,'  [268]  &c.,  without  any 
stipulated  deduction  therefrom ;  and  it  is  not  denied — ^nay  it  is  admitted — that  the  feu- 
duty  has  been  paid  ever  since  by  t^e  measure  of  the  county  of  Elgin,  without  deduction. 
The  feu-duty,  theref ore^  is  undoubtedly  due. 

"  The  next  etep  then  is,  Whether  this  charter  and  usage  of  payment  has  secure  ^^e 
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continuation  thereof  to  the  noble  defender?  By  the  feu-contract  4th  December  1652, 
Patrick  Tulloch,  one  of  the  parties,  and  author  of  the  pursuer's  predecessors,  bound 
himself  to  pay  all  public  burdens,  specified  in  an  extensive  enumeration  of  them,  after 
Whitsunday  1652,  "  the  said  noble  Earl  always  paying  and  relieving  the  said  Patrick 
Tulloch  and  his  foresaids  of  the  fourth  of  all  cess,  maintenance,  and  of  all  public 
impositions  whatsoever  imposed  or  to  be  imposed  on  the  said  lands  and  pertinents  of 
the  same,  according  to  the  rate  of  the  fourth  part  of  the  valued  rent  of  the  same,  of 
the  instant  crop  and  year  of  God  1652,  and  in  all  time  coming  thereafter."  No  such 
obligation  as  this  is  to  be  found  in  the  charter  following  on  and  in  implement  of  this 
feu-contract,  and  no  such  relief  or  claim  of  it  has  been  given  or  made  since  the  date  of 
the  charter.  But  it  was  ingeniously  pleaded  by  the  pursuer,  that  the  intention  of  the 
parties  was  to  make  this  only  a  personal  claim  against  the  Earl  of  Moray  and  his  heirs ; 
and  as  it  is  an  obligation  for  a  yearly  payment  of  a  fourth  part  of  the  public  burdens, 
it  was  pleaded  that  it  cannot  be  cut  off  by  the  negative  prescription,  more  than  the 
right  to  feu-duties  or  teinds  can  be  lost  by  prescription.  The  Lord  Ordinary,  however, 
cannot  assent  to  this  doctrine.  The  reason  why  feu-duties  and  teinds  do  not  prescribe, 
in  so  far  as  respects  the  right  of  demanding  them,  is,  that  no  man  can  prescribe  a  right 
in  opposition  to  the  title  under  which  he  holds  a  subject.  Teinds  are  a  burden  on 
lands  by  the  public  law  of  the  country, — feu-duties  under  the  charter  by  which  a  man 
holds  his  lands.  Each  year's  teind  or  feu-duty  becomes  a  debt,  and  is  cut  off  by  the 
lapse  of  forty  years ;  but  the  right  itself  under  which  teind  or  feu-duty  is  due  remains. 
Here  the  right  under  which  the  pursuer  holds  his  lands  is  the  charter  and  inf ef  tment 
under  which  he  is  bound  to  pay  his  feu-duty,  while  the  obligation  under  which  he 
claims  deduction  of  a  fourth  is  a  mere  personal  stipulation  in  a  separate  deed.  The 
right  of  exacting  the  full  feu-duty  without  deduction  is  secured  by  positive  prescription 
arising  from  the  right  itself,  and  possession  of  near  200  years,  while  the  personal 
stipulation  is  cut  off  by  the  negative  prescription,  built  too  on  the  presumption  that  the 
stipulation  was  departed  from  at  the  time  that  the  charter  was  granted.  The  case  of 
the  Earl  of  Cassillis  against  the  Creditors  of  Hugh  Ross,  3d  February  1796,  Mor.  p. 
10,756,  is  very  illustrative  of  the  present.  The  circumstances  indeed  are  very  nearly 
similar,  with  this  exception,  that  feu-duty  was  never  once  paid.  The  superior  stipulated 
a  feu-duty  of  52  merks  yearly ;  but  in  order  to  relieve  the  vassal,  he  obliged  himself  to 
grant  him  a  right  of  annual-rent  out  of  his  lands  to  the  same  amount.  In  the  charter 
the  feu-duty  of  52  merks  was  stipulated,  without  notice  of  the  discharge  by  means  of 
the  right  of  annual  rent ;  and  no  right  of  annual-rent,  however,  was  granted.  This  was 
in  1614,  from  which  period  down  to  1787  no  feuduty  was  paid.  In  this  last-mentioned 
year,  Mr.  Ross'  estate  having  been  in  the  hands  of  creditors,  the  feu-duty  was  demanded, 
and  the  Court  refused  to  find  it  payable.  But  on  [269]  what  ground  was  this  ?  on  the 
ground  solely  that  not  one  farthing  of  the  feu-duty  had  ever  been  paid,  whereby  the 
personal  obligation  was  preserved  in  force.  But  if  the  feu-duty  had  been  paid  for 
above  one  hundred  years,  as  in  this  case,  the  only  reason  of  the  judgment  was 

removed. 

"  The  last  point  is  the  meaning  of  the  words,  *  the  common  prickmete  of  the  nation,' 
by  which  the  24  bolls  of  bear  are  to  be  paid.  The  Lord  Ordinary  is  satisfied  that  these 
words  mean  the  Linlithgow  boll,  and  thinks  that  this  is  completely  established  by  the 
Act  of  Parliament  printed  1587,  c.  115,  and  by  the  proceeding  quoted  in  the  statutes 
edited  by  Mr.  Thomson,  Vol  V.  p.  425,  where  this  measure  is  mentioned  by  the  Earl  of 
Galloway  in  a  complaint  to  the  King  and  Parliament  against  the  burgh  of  Wigton  in 
1641.  The  consequence  of  this  appears  to  be,  that  the  pursuer  can  be  liable  only  for 
24  bolls  of  bear  by  the  Linlithgow  measure  in  time  to  come.  Put  the  case  that  his 
charter  stipulated  a  feu-duty  of  L.10  sterling  yearly,  and  that  he  had  paid  L.12;  no 
length  of  payment  of  this  erroneous  feu-duty  could  make  it  exigible  after  the  error  is 
discovered.  In  the  same  way,  if  it  be  clear  that  payment  by  the  prickmete  of  the 
nation  means  the  Linlithgow  measure,  (which  the  Lord  Ordinary  thinks  it  does,)  no 
length  of  the  time  during  which  payment  has  been  made  by  a  larger  measure  can  lay  an 
obligation  upon  the  pursuer  to  continue  paying  by  the  larger  measure.  The  Lord 
Ordinary,  however,  is  clearly  of  opinion  that  the  bona  fides  of  receiving  payment  for 
170  years  past  ib  a  good  defence  against  a  claim  for  repayment  of  the  bygones  prior  to 
Candlemas  1824." 

Lord  Glbnleb. — It  is  not  necessary  to  pay  much  attention  to  the  difference  between 
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the  feii-<2harteT  and  the  contract.    The  burden  on  Lord  Moray  is  but  an  annexed 

qualification  of  the  obligation  on  the  feuar  to  relieve  his  Lordship,  providing  that  to  the 

extent  of  one-fourth  Lord  Moray  is  not  to  claim  relief,  or  that  he  is  only  to  be  entitled 

to  relief  of  thiee^f oxurths  of  the  public  burdens.     At  that  period  Crown  vassals  alone 

were  liable  in  such  burdens ;  and  the  *cess,  such  as  it  exists  at  present,  was  unknown 

tin  1657.     The  whole  burdens  being  thus  by  the  contract  thrown  on  the  vassal,  the 

relief  came  to  be  by  the  superior  to  the  extent  of  three-fourths ;  but  the  clause  is  quite 

inapplicable,  as  it  stands,  to  present  circumstances,  and  it  plainly  must  be  understood 

that  the  object  of  it  has  been  accomplished  otherwise.     There  is  no  sense,  therefore,  in 

applying  the  doctrine  of  prescription,  and  saying  that  each  year's  burden  must  run  a 

separate  course ;   and  as  to  the  claim  of  repetition,  the  plea  of  bond  fides  completely 

applies.     I  therefore  think  the  interlocutor  right  on  both  points. 

LoBD  Robertson,  (who  was  on  the  Bench  at  the  first  advising.) — I  also  think  the 
interiocutor  right.  The  feu-contract  was  superseded  by  the  charter,  and  the  obligation 
in  the  former  was  never  insisted  on.  My  only  difficulty  was  as  to  the  surplus  feu- 
duty.  It  may  be  said  that  the  charter  being  the  measure  of  the  right,  Loid  Moray 
eould  not  bend  fide  take  more ;  but  then  the  local  measures  had  always  been  universally 
used,  notwithstanding  the  Act  of  Parliament ;  and  I  therefore  think  that  Lord  Moray 
must  be  held  to  have  been  in  bond  fide. 

Lord  Pitmillt. — I  am  of  the  same  opinion.  Even  if  the  matter  had  rested  on  the 
feu-oontract^  I  should  have  thought  the  interlocutor  right ;  but  the  terms  of  the  charter 
granted  twenty  days  afterwards  puts  the  question  beyond  doubt.  [270]  It  is  the  charter, 
and  not  the  contract,  which  must  regulate  the  rights  of  parties  here ;  so  that  if  there 
had  been  no  prescription  at  all,  the  superior  would  have  been  free  of  his  obligation  of 
relief ;  but  his  right  is  certainly  fortified  by  prescription. 

Lord  Alloway. — I  am  also  for  adhering ;  but  had  there  been  no  prescription,  my 
opinion  would  have  been  different. 

Lord  Justicb-Clbrk. — When  this  reclaiming  petition  was  given  in,  I  wished  to 
look  into  the  case  of  Gartshore  v.  Fleming,  which  at  first  sight  might  appear  to  be  an 
authority  in  favour  of  the  pursuer.  But  there  is  this  marked  distinction,  that  in  that 
ease  there  was  no  contrary  payment ;  while  here,  though  there  was  always  an  interest 
in  the  pursuer's  predecessors  to  insist  on  the  obligation  in  the  contract,  they  neverthe 
less  paid  the  whole  burdens  during  all  the  long  period  which  has  elapsed.  Lord 
Glenlee's  observations  as  to  the  nature  of  the  cess  at  the  date  of  the  contract  are  very 
important,  and  lead  to  the  conclusion,  that  the  parties  intended  in  the  charter  to  settle 
matters  on  a  different  footing,  which  is  the  more  probable,  as  a  right  of  pasturage  was 
conferred  in  the  charter  not  contained  in  the  contract. 

Ptamer's  Aui7u>ntie8.'-{2,)—3  Ersk.  7,  13;  Blair,  Feb.  7,  1672,  (11,236);  E.  of 
CaasilliB,  Feb.  3, 1798,  (10,756);  Gartshore  v.  Fleming,  Feb.  4, 1813, (not  reported,  noticed 
in  papers  of  case  next  quoted) ;  Low  v.  Bethune,  Jan.  31, 1821,  (F.C.) — (3.) — Feuars  of 
Kinjofls,  Dec.  7,  1693,  (13,071);  Treasurer  of  Edinburgh,  Feb.  25,  1696,  (4188); 
Anstruther,  Dec.  9,  1779,  (10,713);  Mill,  Feb.  7, 1794,  (10,715.)— (4.)— 3  M*Kenzie's 
Inst  1 ;  7  Wallace's  Pr.  8,  51 ;  L.  26,  §  5,  D.  de  Cond.  Indeb. ;  1587,  c.  15,  M'Kenzie's 
Obs.  p.  121,  159;  Carrick,  Aug.  5,  1778,  (2931). 

Defender's  ^tt^A(?ri^ie8,— (1.)— M'Lachlan,  May  14,  1823,  (IL  No.  281.)— (2.)— 

1469,  c.  28 ;  1474,  c.  54;  1617,  c  12;  2  Stair,  12,  16,  17 ;  Karnes'  Elucid.  p.  251 ; 

2  Bank.  1,  12,  and  18,  19;  Beadmen  of  Magdalene  Chapel,  June  30,  1671,  (11,148) ; 

Countess  of  Bothes,  Jan.  1,  1686,  (11,255)  ;  Stewart,  July  6, 1711,  (10,722) ;  Graham, 

Feb.  7,  1735,  (10,745);  Tarsappie,  March  4, 1685,  (10,770);  Magistrates  of  Linlithgow, 

Jane  21,  1822,  (L  No.  564.)— (3.)— Duke  of  Montrose,  July  13,  1711,  (13,073). 

[Cf.  Sinclair  v.  Marquis  of  Breadalbane,  6  D.  394.] 
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No.  171.  V.  Shaw  273  (O.E.  294).    8  Feb.  1827.    Ist  Diy.— Lord  Eldin. 

P.  BoRTHWiOK,  Pursuer. — SoL-Chn,  Rope — R,  Bruce. 

R.  Wright  and  Others,  Defenders. — Z>.  of  F,  Moncreiff'—Biiehanan. 

Bankrupt — Stat,  1696,  c.  5. — A  partner  and  manager  of  a  company  having  discounted 
hills  helonging  to  the  company  for  its  behoof,  and  being  indebted  privato  nomine  to 
the  company  in  a  sum  which  he  ought  to  have  paid  or  entered  to  that  effect  in  his 
account  witii  the  company;  and  having  retired  the  bills  within  sixty  days  of  his 
bankruptcy  as  an  individual,  whereby  his  debt  to  the  company  was  extinguished,  and 
of  which  he  made  an  entry  in  their  books — Held,  that  as  it  was  his  duty,  prior  to 
the  sixty  days,  to  have  paid  the  debt^  whereby  funds  belonging  to  the  company  were 
in  his  hands,  as  manager,  sufficient  to  retire  the  bills,  the  transaction  was  not 
reducible  on  the  act  1696,  c.  5. 

In  May  1815,  a  company  was  formed  under  the  firm  of  Saunders  and  Companyi 
wood-merchants  in  Leith,  of  which  the  partners  were  John  Saunders  junior,  Robert 
Wright^  William  Traquair,  Robert  DodsoD,  and  John  Heiton.  Saunders  was  a  partner 
to  the  extent  of  one-half  of  the  whole,  and  had  the  exclusive  administration  of  the 
funds  as  manager  of  the  company.  In  the  course  of  their  trade,  the  company  became 
creditors  of  three  separate  parties.  Buck,  Lamb,  and  Findlay,  to  the  extent  of  Ii.360, 
17s.  8d.,  on  each  of  whom  they  drew  bills  for  the  amount  of  their  respective  debts, 
which  were  accepted,  and  were  payable  on  the  27th  and  29th  of  December  1820. 

In  April  of  that  year  the  company  was  privately  dissolved,  and  in  October  this  was 
announced  to  the  public.  The  winding  up  of  its  affairs  was  intrusted  to  Saunders,  who, 
in  the  course  of  doing  so^  discounted  the  above  biUs  in  name  of  the  company,  and 
received  the  proceeds,  which  he  entered  in  the  company  books.  When  these  bills  were 
about  to  fall  due  in  December,  and  it  was  known  that  they  would  not  be  paid  by  the 
acceptors,  they  were  retired  by  Saunders. 

At  this  time  Saunders  stood  indebted  to  the  company  in  this  manner : — ^He  had 
purchased  from  them,  in  April,  timber  and  utensils  to  the  amount  of  upwards  of  L.300, 
and  was  otherwise  accountable  for  funds  belonging  to  the  company,  to  an  extent  which, 
including  the  above  sum,  made  him  their  debtor  for  L.396.  Accordingly  in  his  private 
books  he  had  debited  himself  with  that  sum ;  and  when  he  retired  the  above  bills, 
amounting  to  L.360  17s.  8d.,  he  placed  that  payment  to  his  own  credit,  and  made 
similar  entries  in  the  books  of  the  company.  The  effect  of  this  was  to  extinguish  pro 
tanto  the  sum  of  L.396  for  which  he  was  accountable  to  the  company.  His  estates 
were  sequestrated  on  the  15th  of  January  1821,  being  sixteen  days  from  the  date  of 
retiring  the  bills ;  and  Borthwick,  having  been  appointed  trustee,  brought  an  action  of 
reduction  and  repetition  on  the  acts  1621,  c.  18,  and  1696,  c  5,  and  on  the  common 
law,  against  the  defenders,  the  other  partners  of  the  company. 

In  support  of  this  action  he  maintained, — 

1.  That  as  the  bills  had  been  retired  by  Saunders  out  of  his  own  [274]  private 
funds,  when  in  bankrupt  circumstances,  for  behoof  of  his  partners,  who  were  coi^'unct 
and  confident  persons,  without  any  just  or  necessary  cause,  the  payments  made  by  him 
were  struck  at  by  the  above  statutes. 

2.  That  as  the  bills  were  due  to  and  not  by  the  company,  and  as  his  name  did  not 
appear  upon  them  as  a  private  individual,  and  as  they  had  been  retired  by  him  in  that 
capacity,  he  had  acquired  right  to  them,  and  therefore  he  was  not  entitled  to  deliver 
over  the  bills  to  his  partners,  but  ought  to  have  retained  them  for  behoof  of  his  private 
creditors,  in  order  to  be  recovered  from  his  acceptors,  or  the  company  as  the  drawers ; 

and, 

3.  That  the  entry  in  his  books  for  behoof  of  that  company,  having  been  made  within 
sixty  days  of  his  bankruptcy,  was  a  fraudulent  attempt  to  give  a  preference  to  his 
partners. 

To  this  it  was  answered, — 

1.  That  it  was  the  duty  of  Saunders,  as  manager  of  the  company,  and  by  whom  the 
bills  were  discounted,  to  retire  them  when  they  fell  due ;  and  as  at  this  time  he  was 
possessed  of  funds  which  belonged  to  the  company,  and  for  which  he  himself  was 
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aocoxoitable,  it  must  be  held  that  he  had  retired  the  bills  out  of  these  fands,  and  not 

out  of  bis  own  pri yate  estate ;  and, 

2.  That  as  at  all  events  it  was  a  payment  in  cash,  the  transaction  was  not  liable  to 

k  Bet  aside. 

The  Lord  Ordinary  decerned  in  terms  of  the  libel;  and  the  defenders  haying 
leclaimedy  the  Court  appointed  them,  before  answer,  <<  to  lodge  a  condescendence,  stating 
wbatsom  of  the  company's  funds  they  allege  to  have  been  in  the  hands  of  the  said  John 
Saunders  at  the  time  of  retiring  the  bills  in  question,  and  of  what  such  funds  consisted ; " 
and  thereafter  remitted  to  an  accountant  to  examine  the  books  of  the  concern,  and 
report  upon  the  points  in  dispute.  A  report  was  accordingly  given  in,  from  which  it 
appeared,  1.  That  immediately  after  the  dissolution  in  April,  Saunders  had  become 
indebted  to  the  company,  or  accountable  to  them,  for  the  above  sum  of  Ii.396,  which 
ought  to  have  been  paid  by  him ;  but  that  he  had  never  made  any  entry,  as  manager  of 
Qke  company,  in  his  cash-book  of  his  having  paid  that  sum,  till  the  30th  of  December 
1820 ;  and,  2.  That  if  he  should  be  held  to  have  paid  that  sum  when  due,  he  had  funds 
in  his  hands  belonging  to  the  company  sufficient  to  retire  the  biUs. 

On  advising  this  report,  the  Court  altered,  and  assoilzied  the  defenders,  but  found 
DO  expenses  due. 

LoBD  Balorat. — When  this  case  first  came  before  us,  I  was  impressed  with  the 
idea  that  this  was  a  collusive  proceeding  among  the  partners  to  obtain  a  preference ; 
but  the  report  shows  that  this  was  not  the  fact.     As  matters  are  now  explained,  I  cannot 
see  any  legal  grounds  on  which  to  reduce  this  [275]  transaction.     Sanders  was  the 
manager  or  trustee  for  winding  up  the  affairs  of  the  company,  and  it  was  his  duty  to 
take  up  these  bills  by  means  of  the  funds  which  were  in  his  hands  belonging  to  the 
company.     The  question  therefore  comes  to  be, — ^Whether,  at  the  period  of  retiring 
them,  hie  was  possessed  of  funds  belonging  to  the  company  t    It  appears  that  in  his 
private  capacity  he  was  debtor  for  sums  to  the  company  which  he  ought  to  have  paid 
prior  to  the  period  of  sixty  days  from  his  bankruptcy,  and  it  was  therefore  his  duty,  as 
manager  of  the  company,  to  have  recovered  that  sum;  or,  in  other  words,  to  have 
enteied  it  as  having  been  then  paid  by  him  to  the  company.     If  he  had  done  so,  there 
would  have  been  no  room  for  this  question ;  and  I  apprehend  that  we  are  bound  to  hold, 
that  although  he  did  not  make  that  entry,  yet  that  he  thenceforth  held  that  sum  in  his 
capacity  of  manager  of  the  company.     If  so,  then  he  had  sufficient  funds  in  his  hands 
when  ^e  bills  fell  due  out  of  which  to  retire  them,  and  it  was  his  duty  to  do  so.     As, 
therefore,  there  is  no  offer  to  prove  that  there  was  an  actual  fraud,  we  must  assoilzie  the 
defenders. 

LoBD  Craigis. — ^This  is  a  very  nice  case,  and  I  was  disposed  to  adhere  to  the 
judgment  of  the  Lord  Ordinary ;  but  my  opinion  has  been  a  good  deal  affected  by  that 
delivered  by  Lord  Balgray. 

Lord  Gillies. — It  is  admitted  that  Saunders  was  the  manager  and  cashier  of  the 
company ;  and  it  is  also  admitted  that  he  made  purchases,  the  price  of  which  was  payable 
prior  to  the  sixty  days.  If  it  had  been  due  by  a  third  party,  he  was  bound  forthwith 
to  have  recovered  payment ;  and  as  it  was  owing  by  himself,  we  must  hold  that  he 
performed  his  duty.  According  to  the  view  of  the  accountant,  all  that  was  requisite  in 
order  to  this  was,  that  he  shoidd  have  made  an  entry  in  the  books,  in  which  case  he 
skates  that  there  could  be  no  objection  to  the  transaction.  Saunders,  however,  did  not 
do  so;  and  therefoTe  the  whole  case  turns  upon  the  effect  of  his  omission  to  make  that 
entry.  But  it  was  his  duty  to  have  made  it,  and  he  must  be  considered  to  have  held 
the  funds  as  from  that  period  in  his  character  of  manager.  If  so,  there  is  no  longer 
any  question  here, — ^because  it  is  admitted  that  he  was  entitled  to  retire  these  bills  out 
of  the  funds  of  the  company. 

LoBB  Pbbsidbnt. — I  can  easily  understand  that  if  the  cashier  of  a  bank  or  a 
company  be  possessed  of  funds  in  the  company  chest,  or  which  have  actually  come  into 
their  possession,  his  bankruptcy  will  not  prevent  him  from  applying  them  to  the 
payment  of  their  debts;  but  my  difficulty  is  this: — Saunders  was  indebted  to  the 
company  in  his  private  capacity,  and  on  his  bankruptcy  they  could  only  rank  as  common 
cnditoEB.  He  cQd  not  purchase  the  goods  as  manager  of  the  company ;  he  sold  them, 
DO  doubf^  in  that  capacity,  in  winding  up  their  affairs ;  but  he  purchased  them  aa  a 
pflivate  individuaL     He  conld  not  be  both  purchaser  and  seller ;  he  was  therefor^  ^^ 
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an  ordinary  private  debtor  to  the  company.  Now  he  did  not  pay  his  debt^  or  take  any 
measures  in  relation  to  doing  so,  till  within  the  sixty  days,  when  he  accomplished  it  in 
the  manner  set  forth  in  the  pleadings.  It  is  said,  however,  that  he  ought  to  have 
made  the  entry  prior  to  that  period,  and  therefore  he  must  be  held  to  have  done  so 
but  I  can  make  no  distinction  between  an  entry  and  payment.  If  he  had  paid  the  debt 
prior  to  the  sixty  days,  there  could  have  been  no  [276]  objection ;  but  it  is  because  he 
did  so  within  the  sixty  days  that  it  is  struck  at  by  the  statute.  On  the  same  principle, 
the  entry  within  that  period  renders  the  transaction  liable  to  be  set  aside. 

Pursues  Authorities.— 2  Bell,  225,  256 ;  Barbour,  May  30,  1823,  (11.  No.  335) ; 
Blaikie,  March  1,  1798,  (887). 

Defender^  Authorities.— 2  Bell,  209,  and  Cases  there,  and  225. 
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Mrs.  Lindsay  or  M'(tOWAN  and  her  Son. — SoL-Oen.  Hope — MNeill. 

Sir  R  Henderson  and  Others,  (Anstruthbr's  Trustees). — Jameson — 

Walker — MdkgUl. 

Legacy. — Circumstances  under  which  it  was  held  that  two  legacies  of  the  same  amount, 
in  separate  deeds,  in  favour  of  the  same  party,  were  hoth  due. 

The  late  John  Anstruther,  Esq.  of  Arditt,  executed,  on  the  21st  of  June  1805,  a 
mortis  causd  hond,  whereby  he  provided  in  favour  of  his  natural  daughter,  Mrs.  Lindsay 
or  M'Gowan,  an  annuity  of  L.25,  and  a  sum  of  L.500  to  her  children.  On  the  22d 
May  1807  he  added  a  codicil  to  the  bond,  by  which  he  gave  to  her  a  further  annuity  of 
L,50,  declaring  "  that  it  was  in  addition  to  the  above  provision  of  L.25  per  annum." 
In  1812  he  executed  a  trust-disposition  and  deed  of  settlement  in  favour  of  Sir  Robert 
Henderson  and  others,  by  which  he  conveyed  to  them  his  estate  of  Winkston  and 
others  in  Peebles-shire,  and  his  whole  other  estates  and  effects,  (with  the  exception  of 
that  of  Arditt,  which  he  disponed  by  a  separate  mortis  causd  deed  to  his  mother)  for 
payment  of  his  debts,  and  of  various  legacies  and  provisions.  By  this  deed  he,  inter 
cUiOy  provided  that  the  trustees  should  pay  to  Mrs.  M'Oowan  a  legacy  of  L.100  to 
herself,  L.200  to  her  husband,  and  further  an  annuity  to  her  of  L.100,  and  should 
secure  the  principal  sum  of  L.2000  to  her  children,  and  he  then  declared,  that  "in  the 
event  of  the  above  provisions  taking  effect  in  her  favour,  and  in  favour  of  her  children, 
by  this  being  an  effectual  deed,  that  it  is  in  full  of  and  in  place  of  the  provisions 
formerly  made  by  me  in  her  favour  by  bond  of  annuity  dated  the  21st  day  of  June 
1805,  and  codicil  in  my  own  handwriting  thereto  annexed,  dated  the  22d  day  of  May 
1807  years,  which  bond  and  codicil  in  such  case  shall  be  of  no  effect"  In  this  deed 
there  was  no  prohibition  against  the  [277]  annuity  being  assignable;  and  it  was 
declared  in  relation  to  the  sum  of  L.2000,  that  it  should  be  divisible  among  the  children 
in  such  proportions  as  Mrs.  MKrowan  should  appoint  by  a  writing  under  her  hand ; 
failing  which,  to  be  divided  among  them  at  the  first  term  of  Whitsunday  or  Martinmas 

after  her  death. 

In  1814,  after  his  mother's  death,  Mr.  Anstruther  cancelled  the  disposition  of  the 
estate  of  Arditt  in  her  favour  by  deleting  his  name,  and  at  the  same  time  struck  out  the 
name  of  one  of  the  trustees  from  the  trust-deed  by  scoring  it  with  a  pen.  Thereafter, 
in  1818,  and  while  the  trust-deed  was  in  his  own  possession,  he  executed  a  mortis  causd 
bond  for  an  annuity  of  L.100  in  favour  of  Mrs.  MKJowan,  and  of  the  principal  sum  of 
L.2000  in  favour  of  her  children.  The  obligatory  clause  was  in  these  terms : — "  I  bind 
and  oblige  myself  my  heirs,  executors,  and  successors  whomsoever,  without  regard  to 
their  order  of  priority,  and  without  the  benefit  of  discussing  one  heir  for  the  i^ef  of 
another,  to  make  payment,"  &c  Li  regard  to  the  annuity,  he  provided  that  it  should 
'<  not  be  assignable  or  transferable  by  her  to  any  person  whatever  for  any  time,  however 
short  or  long,  and  that  assignees,  legal  or  voluntary,  shall  be,  as  they  are  hereby  expressly 
secluded."  In  regard  to  the  L.2000,  it  was  directed  to  be  paid  to  the  children  <'  at  the 
first  term  of  Whitsunday  or  Martinmas  after  their  mother's  death,  they  having  arrived  at 
the  years  of  migority ;  and  if  the  child  or  children,  or  any  of  them,  shall  not  have 
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amved  at  that  age  at  the  time  of  their  mother^s  death,  then  the  term  of  payment  to  be 
at  the  first  term  of  Whitsunday  or  Martinmas  after  they  attain  that  age  respectively ; " 
but  declaring,  that  "  if  any  of  the  children  shall  decease  before  the  term  of  payment^ 
leaving  lawfol  issue,  such  issue  shall  succeed  to  the  parent's  share ; "  and  "  in  ^e  event 
of  the  child  or  children  dying  in  minority,  without  lawful  issue  of  their  body  or  bodies, 
the  performance  of  these  presents  shall  not  be  exigible  by  their  heirs,  executors,  or 
assignees ;  but  the  said  sum  shall  remain  part  of  my  estate,  and  belong  to  my  own  heirs 
and  assignees,  without  prejudice,  nevertheless,  to  the  child  or  children's  right  to  the 
annual  rent  of  said  sum  which  shall  have  become  due  during  the  lifetime  of  the  said 
child  or  children." 

At  the  same  time  Mr.  Anstruther  executed  a  bond  for  L.500  in  favour  of  her  husband 
John  M'Growan,  who,  in  1819,  made  a  mortis  causd  disposition  of  his  estate  of  Winkston 
in  favour  of  Mrs.  M'Gowan  in  liferent,  and  her  children  in  fee,  declaring  '*  that  these 
presents  shaU  not  infringe,  derogate  from,  or  be  construed  as  having  come  in  place  of 
any  obligation  or  provision  I  have  already  made  in  favour  of  the  said  Bachel  Lindsay, 
and  that  my  debts  and  obligations  of  every  description  shall  not  affect  the  foresaid  lands 
and  others,  or  these  presents,  but  shall  be  paid  and  satisfied  out  of  my  other  lands  and 
estates."  He  died  a  few  months  thereafter,  having  previously  delivered  the  trust-deed 
of  1812  to  Mrs.  MK^owan.  He  left  no  lawful  issue,  and  it  appeared  that  his  funds  had 
[278]  been  gradually  accumulating  from  1805,  and  that  they  amounted  at  his  death  to 
upwards  of  L.80,000. 

Thereafter  an  action  was  brought  by  the  heirs  at  law  of  Mr.  Anstruther  for  setting 
aside  the  trust-deed  of  1812,  on  the  ground,  itder  cUia,  of  its  being  vitiated  by  the  name 
of  one  of  the  trustees  being  obliterated ;  but  the  Court  sustained  the  deed  as  valid  and 
effectual    (See  aniej  L  No.  575.) 

A  multiplepoindhig  having  been  then  brought  by  the  trustees.  Mis.  MK^owan  and 
her  husband  claimed  both  the  annuity  of  L.100  and  legacies  in  the  trust-deed  of  1812, 
and  those  in  the  bond  of  1818 ;  and  her  son  and  only  child  also  claimed  the  two  provi- 
sions of  L.2000  contained  in  these  respective  deeds.  On  the  other  hand,  the  trustees 
maintained  that  the  provisions  in  the  bond  of  1818  superseded  those  in  the  trust-deed 
of  1812 ;  so  that  the  question  came  to  be.  Whether  only  one  or  both  of  these  provisions 
were  due  1 

In  support  of  their  claim,  Mrs.  MK^owan  and  her  son  contended, — 

1.  That  as  the  provisions  were  contained  in  separate  deeds,  and  as  the  one  was  not 
declared  to  be  in  place  of  the  other,  they  were  both  due. 

2.  That  as  the  provisions  contained  in  the  deed  1812  consisted  both  of  a  legacy  and 
of  an  annuity,  against  transferring  the  latter  of  which  there  was  no  prohibition ;  and  as 
in  the  bond  of  1818  there  was  no  legacy  provided,  and  the  annuity  was  declared  not  to 
be  transferable ;  and  as  the  sum  of  L.2000  granted  by  the  former  of  these  deeds  was 
payable  at  a  different  period,  and  might  go  to  different  parties  from  that  conveyed  by 
the  bond,  the  provisions  must  be  held  to  be  different  in  quantity  and  quality,  and  there- 
fore both  due ;  and, 

3.  That  as  Mr.  Anstruther's  fortune  had  been  gradually  accumulating,  and  as  his 
affection  for  Mrs.  MK^owan  and  her  children  was  evidently  increasing,  it  was  to  be  pre- 
sumed that  he  intended  all  those  provisions  to  be  payable  to  them,  which  he  had  not 
declared  should  be  in  satisfaction  of  others. 

On  the  part  of  the  trustees  it  was  pleaded, — 

1.  That  the  question  was  to  be  decided  on  the  same  principles,  and  by  the  same 
rules,  upon  which  provisions  by  a  father  to  his  children  are  governed ;  and  that  in  these 
cases  a  provision,  not  specially  declared  to  be  additional,  is  held  to  be  in  satis&ction  of 
prior  provisions. 

2.  That  the  whole  circumstances,  and  particularly  the  conveyance  of  Winkston, 
(which  was  part  of  the  fund  intended  for  payment  of  the  provisions  in  the  deed  1812,) 
proved  that  Mr.  Anstruther  did  not  intend  that  they  should  both  be  exigible ;  and, 

3.  That  even  if  the  provisions  could  be  regarded  as  legacies,  there  were  no  sufficient 
grounds  for  holding  that  both  were  due. 

The  Court)  on  Sie  report  of  the  Lord  Ordinary,  found,  "  that,  the  legacies  and  pro- 
visions in  &vour  of  Mrs.  Bachel  Lindsay  or  M'Gowan,  and  John  M'Gbwan  her  husband, 
and  the  children  of  the  said  Bachel  [279]  Lindsay  or  MHjrowan,  contained  in  the  trust- 
deed  of  3d  August  1812,  are  not  superseded  or  affected  by  the  bond  in  their  favour  of 
SHAW,  VOL.  H.  7 
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date  2l8t  March  1818,  and  that  they  are  entitled  to  the  henefit  of  the  sums  and  provi- 
sionfl  contained  in  both  deeds,  and  to  be  lanked  accordingly :  Repelled  the  objections 
stated  by  the  raisers  of  the  midtiplepoinding  relative  to  the  provisions  in  favour  of  the 
said  defenders,  and  decerned ;  but  found  no  expenses  due." 

The  Judges  were  of  opinion,  that  as  the  provisions  had  been  left  by  separate  deeds, 
and  as  they  were  different  both  in  quantity  and  quality,  and  as  the  funds  of  the  testator 
were  gradually  accumulating,  and  his  affection  for  his  natural  daughter  and  her  feunily 
increasing,  and  as  there  was  no  predilection  shown  for  his  heirs  at  law,  and  no  declaration 
that  the  provisions  of  1818  should  be  in  satisfaction  of  those  contained  in  the  deed 
1812,  (in  which  he  had  inserted  a  declaration  as  to  those  previously  granted,)  and  he 
had  conveyed  the  estate  of  Winkston  under  a  declaration  that  it  should  be  in  addition 
to  all  his  former  provisions,  it  must  be  presumed  that  he  meant  both  to  be  payable. 

APGatDon's  Auth(mHeB.—\  Stair,  8,  2 ;  4  Stair,  45,  17 ;  3  Ersk.  3,  93 ;  2  Yin. 
20 ;  Voet,  1,  30,  and  34 ;  1  Roper,  491 ;  Toller,  396 ;  4  Bacon  Ab.  361 ;  2  H. 
Blackst.  213;  Stirling,  June  20,  1704,  (11,442);  Mlntyre,  March  1,  1821,  (F.C.); 
Elliot^  Feb.  27,  1823,  (II.  No.  226) ;  Clark,  May  16,  1823,  (II.  No.  292). 

Trusteed  iltt^^onheff.— Wallace,  Nov.  13,  1624,  (11,440);  Burnett^  Feb.  24,  1709, 
11,467);  Belches,  Dec.  22,  1752,  (11,361);  4  Stair,  42,  21;  1  Bank.  2,  61;  3  Erak. 
,14;  Toller,  334. 
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Habeowab's  Tbustses,  Pursuers  and  Advocators. — Mare. 

Sir  J.  D.  Erskink,  Defender  and  Eespondent. — Jeffrey — BviJierfurd. 

Servitude — Clause. — Under  a  reserved  right  to  coal,  with  the  privilege  of  transporting 
&c.,  and  doing  every  thing  necessary  thereanent,  the  party  in  right  of  the  coal  is 
not  entitled  to  take  materials  out  of  the  lands  for  the  purpose  of  forming  the  roads 
required  for  the  transportation  of  the  coal. 

In  1747  Mr.  John  Erskine  of  Camock  disponed  to  one  Taylor  his  lands  of  Inzievar, 
"  reserving  always  to  the  said  Mr.  John  Erskine,  his  heirs  and  successors,  the  property 
of  the  whole  coal  within  the  reserved  lands,  and  liberty  and  privilege  to  work,  win,  and 
transport  the  same,  and  for  that  effect  to  set  down  sinks,  make  aqueducts,  and  to  do 
every  other  thing  necessary  thereanent^ — he  and  his  foresaids  always  satisfying  and 
paying  the  said  James  Taylor  and  his  foresaids  the  damage  done  to  the  surfsice  of  the 
lands  thereby."  This  reserved  right  was  afterwards  conveyed  to  the  ancestor  of  the 
defender,  wlule  part  of  the  lands  of  Inzievar  passed  into  the  hands  of  the  late  Mr. 
Harrowar.    - 

In  1816  Sir  James  Erskine  (the  defender's  father)  having  occasion  to  make  a  new 
road  from  one  of  the  coal-works,  began  to  quarry  stones  for  the  purpose  of  forming  it 
out  of  a  quarry  in  the  lands  of  Inzievar.  As  this  was  a  privilege  which  had  never 
before  been  exercised,  Mr.  Harrowar's  trustees  applied  to  the  Sheriff  of  Fife  for  an 
interdict.  This  having  been  refused,  they  brought  an  advocation,  and  at  the  same  time 
raised  an  action  of  declarator  to  have  it  found  that  Sir  James  and  his  tenants  had  no 
right  '*  to  take  any  of  the  stones,  wood,  or  other  parts  and  pertinents  of  the  lands,  &c., 
for  the  purpose  or  under  the  pretence  of  assisting  them  in  forming  roads  of  approach  to 
or  from  the  said  coal,  or  of  aiding  them  in  any  other  way  in  working,  winning,  or 
transporting  the  said  coisds."  Against  this  it  was  pleaded  in  defence  by  Sir  James,  That 
his  author,  who  was  proprietor  of  the  lands  and  coal,  having,  on  disponing  the  former, 
reserved  right  to  do  every  thing  necessary  for  transporting  the  coal — ^he  was  entitled 
under  that  reservation  to  take  materials  out  of  the  lands  to  make  the  roads  which  were 
necessary  for  transporting  the  coal,  he  always  paying  the  surface  damage,  as  provided 
by  the  reservation  in  his  author's  favour. 

The  Lord  Ordinary  found,  "  that  the  reservation  under  which  Sir  James  Erskine 
claims,  does  not  give  lum  right  to  take  materials  for  making  roads  out  of  the  lands  of 
the  late  Mr.  Harrowar,  not  occupied  by  the  said  roads;"  and  his  Lordship  accordingly 
decerned  in  the  ordinary  action,  and  in  the  advocation  advocated  the  cause,  and  inter- 
dicted in  terms  of  the  application  to  the  Sheriff. 


•^ 
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The  Court)  on  adviaing  a  leclaiming  note  for  Sir  John  Dmmmond  Erekine,  who 
bad  now  sncceeded  his  father  Sir  James,  unanimously  adhered. 

[286]  The  LoBD  Obdinabt  observed  in  a  note : — ^Besides  the  terms  of  the  reservation, 
which  seems  limited  to  a  right  of  passing  over,  or  of  making  a  load  or  loads  on  the 
property,  not  necessarily  implying  the  right  of  taking  miaterials  for  road-making  there, 
one  thing  has  weight  with  the  Lord  Ordinary,  viz.  that  the  only  damage  for  which  the 
ooahnaster  is  to  pay  is  surface  damages,  and  iJierefore  it  is  not  presumable  that  it  was 
imdeistood  he  had  right  to  do  other  damage  by  exhausting  stone-quarries,  lime-quarries, 
giavel-pitSy  clay  or  sand,  &c.,  for  which  he  was  not  to  pay.  Gould  he  build  a  bridge, 
for  instance,  or  make  a  canal,  or  erect  an  engine-house,  or  coUier's-house,  by  working 
out  a  lime-work,  or  sand-pit,  freestone-quarry,  or  clay-pit  on  the  lands,  paying  nothing 
for  stones,  bricks,  or  mortar  t  This  seems  too  much.  There  seems  no  limit  but  that 
applicable  to  rights  of  road  mentioned  in  the  interlocutor. 

Their  Lordships  unanimously  concurred,  observing  that  the  absolute  right  of  the 
whole  property,  except  the  coal,  had  been  conveyed  away  by  Mr.  John  Erskine,  the 
original  proprietor,  and  that  the  reservation,  so  far  as  regarded  the  transportation  of  the 
cod,  amounted  to  nothing  more  than  a  right  of  passage  over  the  lands. 
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J.  Wbight  and  G.  Anderson,  Suspenders. — Keay. 
D.  O'Henly,  Charger. — BuchaTian. 


^ — BeparaHon. — Held  that  the  cautioners  of  a  messenger  who  has  been  guilty 
of  negligence  in  executing  a  summons,  cannot  be  subjected  in  payment  of  the  debt, 
mitil  it  has  been  constituted  against  the  debtor. 

CHenly,  a  merchant  in  Loch  Boisdale  in  the  island  of  South  Uist^  having  sold 
goods  to  James  Urquhart,  the  master  of  the  brig  Hero,  (of  which  M*Eilligan  and 
Bobertson,  merchants  in  Ban£f,  were  owners,)  on  behalf  of  the  vessel  and  crew,  and 
Viquhart  having  drawn  a  bill  on  the  owners,  which  they  refused  to  accept,  O'Henly 
nised  an  action  against  the  whole  parties  for  payment  before  the  Court  of  Admiralty. 
On  the  22d  of  December  1820,  his  agents  transmitted  the  Admiralty  precept  to 
Akiander  Thomson,  messenger  in  BanfE^  instructing  him  to  execute  [289]  it  against 
the  defenders ;  and  on  the  30th  Thomson  were  to  them,  stating  that  he  had  done  so 
against  M'Killigan  and  Bobertson,  but  that  he  had  not  found  Urquhart,  who  he  under- 
atood  was  in  King's  Bench  prison,  and  that  he  would  bring  the  precept  with  him  to 
Edinboigh  on  Wednesday  then  first.  In  consequence  of  being  erroneously  addressed, 
the  letter  from  Thomson  did  not  reach  O'Henly's  agents  till  the  11th  of  January  1821 ; 
and  on  the  2dth  they  wrote  to  him,  expressing  their  surprise  that  he  had  not  transmitted 
the  precept)  and  intimating  that  t^ey  would  hold  him  and  his  cautioners  liable ;  which 
notification  they  renewed  on  the  15th  of  February,  and  told  him  he  need  not  now  send 
them  the  precept.  This  precept,  as  usual  in  those  of  the  Admiralty  Court,  contained  a 
variant  of  arrestment. 

In  the  mean  while  M'Killigan  and  Bobertson  put  up  protestation  against  O'Henly 
lor  not  insisting  in  the  action,  which  they  obtained  and  extracted.  O'Henly  then 
laiaed  an  action  in  the  Court  of  Session  against  Thomson,  and  Wright  and  Anderson 
Us  cautioners^  for  the  debt  of  L.30  and  the  expenses  incurred,  being  L.6,  17s. ;  and 
having  obtained  a  decree  in  absence  for  these  sums,  and  L.11,  58.  2d.  of  expenses  of 
process,  and  L.1,  17s.  8d.  as  dues  of  extract,  he  gave  them  a  charge,  of  which  Wright 
and  Anderson  brought  a  suspension. 

In  defence  they  maintained.  That  although  they  admitted  their  liability  for  the 
expenses,  yet  that  decree  could  not  pass  against  them  for  the  debt  until  it  had  been 
eonstitated  against  M'Killigan  and  Bobertson,  who  were  perfect  solvent ;  that  in  all  the 
caws  which  bad  hitherto  arisen  as  to  the  liability  of  cautioners  of  a  messenger,  the  debt 
had  been  constituted,  and  the  negligence  occurred  in  the  execution  of  diligence ;  but 
that  it  did  not  follow,  because  a  party  had  raised  a  summons,  that  his  claim  was  well 
fainded ;  and  if  it  were  not  well  founded,  he  could  not  lawfully  insiat  for  payment  either 
from  the  messenger  or  his  cautioners ;  and  that  although  there  was  a  warrant  to  arroai^ 
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in  the  precept,  yet  this  was  merely  in  security  in  the  event  of  obtaining  decree,  and 
COT]  Id  not  establish  that  in  fact  any  debt  was  due. 

On  the  other  hand  O'Henley  contended.  That  he  was  entitled  to  absolute  relief 
from  the  cautioners,  to  whom  he  was  willing  to  assign  his  claims;  that  it  was  not 
incumbent  on  him  to  take  any  further  steps  in  the  matter ;  and  that  as  he  had  been 
prevented  from  executing  his  arrestment, — and  as  the  debt  was  constituted  against 
Urquhart^ — and  as  it  had  been  settled  that  the  measure  of  loss  was  the  amount  of  the 
debt,  he  was  entitled  to  payment,  reserving  to  the  cautioners  their  recourse  against 
M'Killigan  and  Robertson,  and  against  Urquhart 

The  Lord  Ordinary  repelled  the  reasons  of  suspension ;  and,  on  advising  a  representa- 
tion, adhered,  "  in  respect  that  the  Admiralty  precept  was  sent  to  the  messenger  to  be 
executed  qua  messenger  solely,  and  he  either  did  not  execute  the  same,  or  at  idl  events 
did  not  return  it,  on  which  arrestments  might  have  been  instantly  used ;  and  in  respect 
that  [290]  the  respondent  from  the  first  offered  to  assign  to  the  representers  the  whole 
of  his  original  debt  against  all  the  parties  concerned." 

Against  this  interlocutor  the  cautioners  reclaimed ;  and  on  advising  their  petition 
with  answers,  the  Court,  on  the  12th  December  1822,  "  superseded  consideration  of  this 
petition  until  the  debt  be  constituted,  when  they  will  advise  the  same  with  the  answers 
and  whole  cause."  Thereafter  O'Henly  having  obtained  decree  of  constitution  against 
M'Killigan  and  Robertson,  who  paid  the  debt,  the  question  came  to  be, — What  was  the 
amount  of  expenses  for  which  the  cautioners  were  liable  ?  The  Court  found  the  letters 
orderly  proceeded  against  the  cautioners  "  for  the  sum  of  L.6,  ITs.,  with  interest  thereon, 
and  for  the  sum  of  L.11,  5s.  2d.  of  expenses  of  process,  and  for  L.1, 17s.  8d.,  the  dues  of 
extract,  all  as  stated  in  the  decree  charged  on ; "  but  found  no  further  expenses  due. 

At  the  first  advising  of  the  case, — 

LoBD  Balgrat  observed: — The  interlocutor  is  right.  The  summons  contains  a 
warrant  of  arrestment,  by  virtue  of  which  the  debt  might  have  been  recovered ;  and 
O'Henly  is  therefore  entitled  to  say  that  he  would  have  recovered  it.  Here  the 
diligence  is  ingrafted  on  the  summons,  and  it  is  impossible  to  maintain  any  distinction 
between  this  case  and  those  which  have  formerly  occurred. 

Lord  Gillibs. — It  is  true,  if  a  messenger  neglect  to  execute  diligence,  and  the  party 
be  insolvent,  that  the  messenger  and  the  cautioners  must  pay  the  full  debt.  In  these 
cases  the  debt  is  constituted ;  but  here  the  debt  is  not  only  not  constituted,  but  is 
disputed.  It  is  true  that  it  is  constituted  so  far  as  regards  Urquhart,  (as  to  whom  no 
neglect  can  be  alleged  in  executing  the  summons) ;  but  it  is  not  so  against  M'Killigan 
and  Robertson,  who  are  not  alleged  to  be  insolvent.  The  question  is  not  whether  any 
damage  has  been  sustained,  but  whether  there  is  any  debt ;  for  if  there  be  no  debt,  no 
damage  can  be  qualified. 

Lord  Pbesidbkt. — I  am  of  the  same  opinion.  If  the  debt  shall  hereafter  be 
constituted,  and  O'Henly  is  unable  to  recover  from  the  proper  parties,  he  may  do  so 
from  the  cautioners  of  the  messenger. 

Lord  Suoogth. — ^Although  the  debt  is  liquid  qttoad  Urquhart,  yet  it  is  not  so  as  to 
M'Killigan  and  Robertson.  No  neglect  can  be  alleged  as  to  the  execution  of  the 
summons  against  Urquhart,  because  he  was  not  in  Banff,  but  in  ^King's  Bench  prison. 
The  neglect,  therefore,  which  can  alone  be  founded  on,  relates  to  the  transmission  of  the 
precept,  so  as  to  proceed  against  M'Killigan  and  Robertson ;  and  no  doubt,  if  the  debt 
had  been  constituted  against  them,  O'Henly  would  have  been  entitled  to  recover.  But 
they  deny  the  debt,  and  therefore  we  cannot  proceed  further  till  decree  of  constitution 
be  obtained. 

At  the  second  advising, — 

Lord  Graioib  stated,  that  he  considered  it  a  nice  question,  and  that  O'Henly  was 
entitled  to  be  fuUy  indemnified. 

Lord  Gillibs  observed,  that  there  was  a  material  distinction  between  the  execution 
of  a  summons  and  the  execution  of  diligence;  and  asked  whether  if  a  summons  of 
declarator  had  been  brought  by  a  party  of  his  right  to  the  [291]  Roxburghe  estate,  the 
messenger  and  his  cautioners  would  be  liable  to  implement  the  conclusions  of  it  by  the 
loss  of  the  summons  ? 

The  Lord  Prbsident  concurred  in  this  distinction,  and  remarked  that  if  the  bill  had 
been  accepted  by  M'Eilligan  and  Robertson,  it  would  not  have  been  necessary  to  obtain 
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a  decree  of  constitution ;  but  as  that  was  requisite,  the  cautioners  could  not  be  liable  in 
the  expenses  of  obtaining  that  decree. 

Suspender^  ^trffton^wg.— McMillan,  March  2,  1820,  (F.C.) ;  1  BeU,  293. 
Charger'8  AviTunities.—l  BeU,  413 ;  Chatto,  Jan.  17, 1811,  (F.C.) ;  Dengan,  July  3, 
loll,  (F.C-). 

No.  188.  IV.  Shaw  294  (O.E.  317).     8  Feb.  1827.    2nd  Div.— Lord  Medwyn. 

S.  Grant,  Pursuer. — Cuninghame — Hopkirk. 
Captain  J.  M'Donald  and  D.  Grant,  Defenders. — Sol.-Gen:  Hope — Handydde. 

Cautumer — Landlord  and  Tenant. — Held, — 1. — That  an  improbative  cautionary  missive 
for  a  tenant  is  rendered  binding  by  the  tenant  being  put  into  possession  on  the  faith 
of  it. — 2. — ^That  a  landlord  does  not  lose  his  recourse  against  cautioners  by  neglecting 
to  enforce  hia  right  of  hypothec ; — and, — 3. — ^That  cautioners  for  a  tenant  "  for  the 
first  three  years  rent  of  a  subset "  are  not  freed  in  consequence  of  no  written  lease  for 
a  definite  period  of  longer  endurance  having  been  granted. 

In  October  1819,  the  defenders  addressed  to  the  pursuer,  who  was  principal  tacks- 
man of  a  small  farm  called  Lentilich,  a  letter  in  these  terms : — "  We  the  undersigned 
engage  to  be  accountable  to  you  for  the  first  three  years  rent  of  a  subset  from  you  to 
AlLin  M'Donald,  say  L.45  for  the  three  years."  This  person,  Allan  McDonald,  was  put 
into  possession  at  the  Martinmas  following,  but  he  received  no  written  sublease  from 
tiie  pursuer.  He  paid  the  first  year's  rent ;  but  having  fallen  the  second  year  into 
arrear,  he  deserted  the  farm  in  February  1822,  leaving  the  ground  unsown  and 
unlaboured.  On  this  the  pursuer  raised  an  action  before  the  Sheriff  of  Elginshire 
against  the  defenders,  on  their  cautionary  missive,  for  payment  of  the  rent  for  the  year 
1821,  and  also  for  the  current  year. 

In  defence  against  this  action  it  was  pleaded, — 

1.  That  the  cautionary  missive  was  improbative  as  to  the  defender  Dimcan  Grant. 

2.  That  it  had  reference  to  the  first  three  years  of  a  subset  to  be  granted,  obviously 
meaning  a  subset  for  a  longer  period  than  three  years ;  but  that  no  such  subset  had 
been  granted. 

3.  That  the  pursuer  had  lost  recourse  by  not  having  enforced  his  right  of 
hypothec ;  and, 

4.  That  he  had  allowed  a  brother  of  Allan  M'Donald  to  possess  along  with  him, 
who  had  paid  part  of  the  first  year's  rent,  and  had  thus  been  recognised  by  the  landlord 
as  joint  tenant. 

To  this  it  was  answered, — 

1.  That  a  rei  interventua  had  followed  on  the  missive,  by  Allan  M'Donald  having 
been  allowed  to  enter  into  possession  on  the  faith  of  it. 

2.  That  there  was  no  provision  as  to  a  sublease  being  granted  for  any  definite 
period,  and  that  the  term  of  the  tenant's  possession  had  been  shorter  than  three  years, 
in  consequence  of  his  failure  to  pay  the  rent»  and  subsequent  desertion. 

3.  That  a  landlord  was  not  bound  to  enforce  his  hypothec  during  the  currency  of  a 
lease,  in  order  to  preserve  recourse  against  cautioners,  and  that  nothing  had  been  left 
on  the  farm  at  the  period  of  the  tenant's  desertion ;  and, 

[29B]  4.  That  the  tenant's  brother  had  merely  resided  in  the  house  with  him ;  and 
besides,  that  his  having  paid  rent  as  tenant,  if  it  had  been  so,  was  to  the  advantclge  of 
the  cautioners,  and  not  to  their  prejudice. 

The  Sheriff  having  assoilzied  the  defenders,  the  pursuer  raised  an  action  of  reduc- 
tion of  the  decree  of  absolvitor,  concluding  also  to  have  the  defenders  found  liable  in 
payment  of  the  rent  sued  for  in  the  original  process.  In  this  action  the  Lord  Ordinary 
found,  "that  there  is  sufficient  rei  interventua  to  obviate  any  objection  on  the  part  of 
the  defender  Duncan  Grant  that  the  said  letter  is  not  probative  quoad  him,  and  that  a 
IsDdloid  does  not  lose  his  right  of  recourse  against  a  cautioner  for  his  tenant  by 
Bflglecting  or  delaying  to  enforce  his  right  of  hypothec^  as  was  found  in  the  case  of 
IfQueen  r.  Fraser,  June  11,  1811 ;"  and  reduced  and  decerned  accordingly. 
The  Court  unanimously  adhered. 
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Their  Lordships  were  unanimously  of  opinion  that  the  case  of  MHjueen  had  settled 
the  only  point  of  importance  in  the  case,  and  that  the  judgment  in  that  case  was  well 
founded,  on  the  principle  that  it  was  the  duty  of  cautioners  for  a  tenant  to  see  that  the 
rent  was  duly  paid,  and  that  the  landlord  was  not  obliged  to  injure  the  farm,  and 
expose  the  tenant  to  the  risk  of  ruin,  by  exercising  his  right  of  hypothec  whenever  he 
fell  into  arrear.  In  regard  to  the  plea  founded  on  no  lease  for  any  period  of  years 
longer  than  three  having  been  granted,  their  Lordships  thought,  that  had  a  lease  for 
any  definite  period  been  stipulated,  it  would  have  altered  the  case  very  much ;  but 
that,  as  it  stood,  it  afforded  no  ground  for  relieving  the  cautioners. 
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J.  Wilson,  Suspender. — Jameson — Shavr. 
J.  and  J.  Mitchell,  Chargers. — Maitland. 

Summary  Diligence — BiU  of  Exchange — Forgery, — A  party  having  been  charged  as 
payee  and  indorser  of  a  promissory  note,  but  not  bcong  designed  on  the  face  of  it, 
and  his  designation  having  been  without  authority  inserted  in  the  diligence,  and  he 
denying  that  he  was  a  party  to  the  note,  and  it  appearing,  eomparaiione  lUerarum^ 
that  the  indorsation  was  not  his  signature,  the  letters  were  suspended  eimpliciier, 

James  Wilson,  farmer  at  Shields,  was  charged  at  the  instance  of  Mitchells,  as  the 
indorser  of  a  promissory  note  drawn  by  John  Wilson  senior,  which  was  in  these  terms : — 
"L.105,  14s.  7d.  sterling. — Glasgow,  6th  June  1825. — Three  months  after  date,  I 
promise  to  pay  to  James  Wilson,  or  order,  at  my  shop,  K105,  ]4s.  7d.  sterling,  value 
received.     John  Wilson  senior."     (Lidorsed)  "  James  Wilson." 

Of  this  charge  James  Wilson  brought  a  suspension,  in  support  of  which  he  stated 
that  the  drawer,  John  Wilson  senior,  had  been  guilty  [296]  of  forgery  to  the  extent  of 
upwards  of  L.20,000,  and  had  been  obliged  to  fly  from  the  country;  that  the  mode  in 
which  he  usually  committed  these  forgeries  was  by  drawing  promissory  notes,  payable 
(as  in  the  present  case)  at  his  own  shop,  in  favour  of  a  payee  whom  he  did  not  design, 
and  whose  name  he  put  on  the  back  as  indorser ;  and  that  when  these  notes  became 
due,  they  were  brought  to  his  shop  and  retired  by  him  by  means  of  the  proceeds  of 
similar  forged  bills ;  so  that  in  this  way  he  had  succeeded  for  a  long  time  in  escaping 
detection.     The  suspender  denied  that  he  was  a  party  to  the  note  charged  on,  or  that 
the  signature  on  the  back  of  it  was  written  by  him ;  and  stated,  that  although  there 
was  nothing  on  the  face  of  the  note  to  point  him  out  as  the  James  Wilson  whose  name 
was  on  the  back  of  it,  yet  either  the  notary  or  the  writer  to  the  Signet  had,  without 
any  authority,  fixed  it  upon  him  by  inserting  his  designation,  "  farmer  in  Shields,"  in 
the  diligence. 

He  therefore  maintained, — 

1.  That  if  the  name  "  James  Wilson  "  indorsed  on  the  note  was  intended  to  repre- 
sent his  signature,  it  was  a  forgery ;  that,  however,  it  might  be  the  genuine  signature 
of  some  otiier  James  Wilson ;  but  it  was  shown,  by  comparing  it  with  his  genuine 
signatures,  that  it  was  not  subscribed  by  him ;  and  that  if  the  chargers  alleged  that  it 
was  his  signature,  they  were  bound  to  prove  their  allegation ;  and, 

2.  That  the  charge  was  unwarrantable,  seeing  that  the  notary  or  writer  to  the  Signet 
who  inserted  the  designation  in  the  diligence  had  no  authority  for  doing  so ;  and  that 
as  he  denied  that  he  was  a  party  to  the  note,  it  was  incumbent  on  the  chargers,  if  they 
alleged  that  he  was  so,  to  constitute  the  debt  against  him  by  an  ordinary  action,  and 
not  to  proceed  by  summary  diligence. 

To  this  it  was  answered, — 

1.  That  the  suspender  was  brother-in-law  to  John  Wilson  senior,  and  was  in  the 
practice  of  accommodating  him,  and  giving  currency  to  his  biUs  ;  that  the  chargers  had 
received  the  one  in  question  from  John  Wilson  senior  on  the  faith  that  it  was  indorsed 
by  the  suspender,  and  they  accordingly  averred  that  his  signature  was  genuine ;  and 
that  at  all  events,  as  he  had  given  currency  to  similar  bills,  he  was  liable  in  payment  of 
it;  and. 
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2.  That  the  diligence  was  warranted  by  the  inyariable  practice  in  all  cases  of 
drawers  or  indorsers  of  bills,  none  of  whom  was  ever  designed  on  the  face  of  the  bill. 

The  Lord  Ordinary,  after  haviog  compared  the  signature  on  the  note  with  those 
which  were  genuine  of  the  suspender,  and  "having  considered  the  paper  or  writing 
charged  upon,  said  to  be  a  promissory  note  granted  by  John  Wilson  senior  in  favour  of 
the  suspender,  and  indorsed  by  him  to  the  charger,  for  the  sum  of  L.105, 14-8. 7d.,  dated 
6th  June  1825,  and  payable  three  months  after  date,  found  that  the  said  paper  or 
writing  is  not  a  true  note  or  bill  received  or  indorsed  by  the  suspender,  and  due  and 
[297]  payable  by  him,  but  a  paper  not  obligatory  upon  him  ; "  and  therefore  suspended 
the  letters  mimpUcUery  and  found  expenses  due. 

The  chargers  then  reclaimed,  and  contended  that  the  case  ought  to  be  remitted  to 
the  Jury  Ck>urt,  to  try  the  question  of  forgery ;  but  the  Court  adhered  to  the  Lord 
Ordinary's  interlocutor,  with  this  explanation, — "  In  so  far  alter  the  ratio  decidendi  of 
the  interlocutor  reclaimed  against^  as  to  find  that  the  name  of  the  said  James  Wilson 
being  inserted  without  any  further  designation,  whether  in  the  body  of  the  note,  or 
added  to  the  subscription,  t^e  paper  or  writing  cannot  be  held  ex  fade  a  true  note,  unless 
otherwise  proved  to  be  such." 

Lord  CaAiGis. — Li  this  case  the  suspender  denies  that  he  was  a  party  to  the  bill, 
and  it  appears,  on  comparing  the  name  indorsed  with  his  genuine  signatures,  that  his 
allegation  is  true.  If  he  had  been  designed  on  the  face  of  the  bill,  there  might  have 
been  some  difficulty  in  refusing  a  remit  to  the  Jury  Court ;  but  he  is  not  so ;  and  it  is 
only  by  the  act  of  the  charger,  or  those  employed  by  him,  that  the  diligence  has  been 
directed  agaiost  this  suspender.  I  apprehend,  therefore,  that  in  these  circumstances, 
which  take  this  out  of  the  ordinary  case,  we  cannot  allow  the  diligence  to  proceed. 

Lord  GiiiLiss. — I  am  of  ihe  same  opinion.  The  notary  or  clerk  to  the  Signet 
employed  by  the  chargers  has  thought  fit  to  assume  that  the  suspender  was  the  James 
Wilson  whose  signature  appears  on  t£e  back  of  the  bill ;  but  it  is  manifest,  on  comparing 
his  genuine  signatures  with  that  on  the  bill,  that  they  have  gone  against  the  wrong  party. 
There  are  noany  other  James  Wilsons  in  Glasgow,  and  I  can  see  no  authority  for  fixing 
on  the  suapender.  There  is  no  more  common  name  than  that  of  John  Smith,  and  I 
have  no  doubt  that  in  London  there  are  ten  thousand  bills  in  circulation  with  that  name 
upon  it  j  but  would  it  be  competent,  on  the  mere  surmise  of  the  holders  or  their  agents, 
to  proceed  in  a  summary  manner  against  the  extensive  banker  of  that  name,  notwith- 
standing his  denial  that  he  was  the  party,  and  that  this  was  manifest  on  inspection  ? 
I  appiehend  not ;  and  therefore,  as  it  is  plain  that  the  name  on  the  note  in  question  is 
not  the  signature  of  the  suspender,  the  letters  must  be  suspended. 

Lords  Prbsidbnt  and  Balgrat  concurred. 

Charger^  Au£harUie8.—\  Bell,  302  ;  3  Esp.  60 ;  4  Esp.  226 ;  1  Marsh,  159. 
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JoHK  Morrison  and  Spouse,  Pursuers. — 2>.  of  F,  Moncreif—Cuninghame. 
M.  MiLLBR  and  Others,  (Morrison's  TRVQTnasa.)—Coc/cbum — Keay^^Shaw. 

Tnuiee — Reparation. — Circumstances  under  which  it  was  held  that  testamentary  trustees, 
who  were  required  by  the  testator  to  invest  the  residue  of  his  funds  in  heritable  pro- 
perty or  bank  security,  and  who,  acting  under  the  advice  of  counsel,  had  declined,  on 
the  requisition  of  all  concerned,  to  invest  the  residue  in  Government  stock,  and 
brought  a  process  of  multiplepoinding  and  exoneration,  in  the  course  of  which  the 
fund  was  paid  to  those  having  right,  were  liable  in  the  loss  thereby  sustained. 

The  late  William  Morrison,  the  son  of  the  pursuers,  having  realized  in  India  a 
fortune  of  upwards  of  L20,000,  returned  to  this  country,  and,  having  gone  to  England 
on  a  visit,  was  suddenly  taken  ill,  where  he  made  his  will  in  an  informal  manner.  By 
^t  deed  he  bequeathed  **  to  my  father  John  Morrison,  farmer  in  Campsie,  and  to  my 
mother  Cecilia  Lennox,  jointly,  the  whole  of  my  property  whatever  which  I  may  die 
possessed  of,  after  paying  all  my  lawful  debts,  burdened  with  the  following  payments." 
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He  then  bequeathed  legacies  to  each  of  his  six  sisters,  and  to  certain  other  persons,  and 
stated  that  "  it  is  farther  my  will,  that  on  the  decease  of  my  last  surviving  parent,  as 
named  above,  what  remains  of  the  money  I  have  bequeathed  above  to  them  shall  be 
divided  in  equal  shares  amongst  my  surviving  sisters,  and  the  surviving  children  of  such 
of  them  as  may  have  died  before  theirs,  and  my  parents."  He  also  provided,  <'  that  if 
any  of  my  heirs  or  legatees  above  mentioned  should  dispute  or  go  to  law  with  the  others 
respecting  the  sums  above  bequeathed  to  them,  they  shall  forfeit  all  benefit  of  this  my 
last  will  and  testament,"  &c. ;  and  he  thereby  appointed  "  William  Fairley,  merchant  in 
London,  of  the  house  of  Fairley,  Bonham,  and  Company,  Mr.  Michael  Miller,  merchant 
in  Glasgow,  Mr.  William  Carrick,  merchant  in  Glasgow,  the  Reverend  William  Hamilton, 
minister  of  the  gospel  at  Strathblane,  and  Mr.  James  Allan,  merchant  in  Glasgow,  to  be 
my  executors  and  trustees  of  this  my  last  will,  and  desire  them  to  invest  in  heritable 
property  or  bank  securities  [300]  the  nett  proceeds  of  my  estate,  after  paying  the  above 
legacies,  for  the  benefit  of  the  residuary  legatees,  my  parents." 

Mr.  Morrison  died  within  a  few  days  after  executing  this  will ;  and  the  pursuers  and 
their  daughters,  together  with  the  other  parties  interested  in  the  will,  then  entered  into 
a  deed  of  agreement,  in  which,  after  narrating  the  terms  of  it)  and  "  that,  after  the  said 
will  and  testament  was  executed,  several  matters  occurred  to  the  deceased  which  had 
been  omitted  to  be  inserted  therein,  and  which  he  verbally  desired  should  be  considered 
as  forming  part  thereof,  owing  to  which  and  to  other  circumstances,  particularly  to  the 
circimistance  of  the  said  will  having  been  written  in  a  hurried  manner,  it  is  necessary 
that  the  executors  should  have  more  full  authority  than  what  is  contained  in  said  will, 
to  enable  them  to  carry  the  intentions  of  the  deceased  fully  into  effect  for  behoof  of  all 
concerned ; "  therefore  they  bound  and  obliged  themselves  "  to  ratify,  as  we  do  herely 
fully  ratify  and  confirm,  the  foresaid  last  will  and  testament  of  the  said  deceased 
WUliam  Morrison  in  the  whole  head  articles,  clauses,  tenor,  and  contents  thereof,  and 
hereby  engage,  agree,  and  bind  ourselves  and  our  foresaids  never  to  quarrel  or  impugn 
the  same,  or  any  part  thereof,  in  any  manner  whatsoever,  but  to  give  every  assistance 
in  our  power  towards  carrying  the  same  into  complete  effect ; "  and  they  then  authorized 
"  the  saids  William  Fairley,  William  Carrick,  Michael  Miller,  the  Reverend  William 
Hamilton,  and  James  Allan,  and  the  acceptors  or  acceptor,  survivors  or  survivor,"  to 
proceed  to  the  execution  of  the  office  committed  to  them  by  paying  off  the  debts  and 
legacies,  "  and  to  invest  the  balance,  after  deducting  these  and  the  other  sums  hereafter 
mentioned,  and  all  other  sums  and  expenses  to  be  legally  and  necessarily  laid  out  by 
them,  in  the  manner  directed  by  said  will  and  testament ; "  and,  with  consent  of  the 
accepting  trustees,  they  appointed  Mr.  Carrick  to  be  factor,  subject  to  the  direction  of 
the  trustees,  and  authorized  him  to  make  payment  to  them  of  the  residue,  or  invest  the 
same  in  the  manner  directed  by  the  will. 

Messrs.  Miller  and  Carrick,  as  the  accepting  and  surviving  trustees  or  executors, 
proceeded  to  realize  the  estate,  part  of  which  they  invested  in  heritable  security,  and 
the  remainder,  being  about  L.  10,000,  they  deposited  in  the  Glasgow  Bank,  on  a  receipt 
payable  to  Mr.  Carrick  as  factor.  A  question  having  then  arisen  between  the  trustees 
and  the  pursuers  as  to  whether  they  were  merely  liferenters,  or  entitled  to  payment  of 
the  residue,  the  pursuers  consulted  two  different  counsel,  one  of  whom  gave  an  opinion 
that  the  nature  of  their  right  was  extremely  doubtful,  and  the  other,  that  although, 
according  to  the  law  of  Scotland,  they  were  the  fi8u*s  or  residuary  legatees,  yet  as  the 
will  had  been  executed  in  England,  it  might  probably  receive  a  different  interpretation 
there.  These  opinions  having  been  shown  to  the  trustees,  they  consulted  coimsel  upon 
this  point,  and  also  as  to  the  mode  of  disposing  of  the  residue.  The  answer  which 
they  received  was,  that  "  as  to  the  right  of  the  parents,  the  words  of  the  will  are  not 
very  [301]  clear  upon  this  point ;  but,  on  the  whole,  I  am  of  opinion  that  the  parents 
are  not  limited  to  a  liferent,  but  are  the  residuary  legatees,  and  after  payment  of  the 
special  debts,  legacies,  <&c.,  are  entitled  to  the  absolute  property  of  what  shall  remain :  " 
— "  That  as  the  parents  are,  in  my  opinion,  to  be  the  absolute  proprietors  of  the  residue, 
they  may  do  afterwards  with  it  as  they  please ;  but,  in  the  first  instance,  I  conceive 
that  the  memorialists  are  bound  by  the  express  words  of  the  will  to  lay  out  the  money 
in  heritable  property  or  bank  security,  and  that  neither  the  parents  nor  anybody  else 
can  prevent  this."  They  were  also  advised  to  raise  a  process  of  multiplepoinding  and 
exoneration,  in  order  that  the  question  of  right  might  be  determined,  and  a  judicial 
discharge  obtained. 
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On  the  2d  of  May  1821,  a  few  days  after  receiving  this  opinion,  the  trustees  received 
a  letter  from  a  gentleman  acting  on  behalf  of  the  porsuers,  requiring  them  *'  to  vest  the 
money  now  in  the  Glasgow  Bauk  in  Government  stock,  one-half  in  three  per  cent, 
consols,  and  one-half  in  three  per  cent,  reduced."  Immediately  on  receiving  this  letter, 
die  trustees,  on  the  4th  of  May,  wrote  to  the  pursuers,  that  '^  they  have  come  to  the 
determination  of  being  guided  by  a  Court  of  Law  in  the  future  administration  of  the 
estate,  according  to  the  recommendation  of  an  eminent  counsel,  and  mean  to  proceed 
with  an  action  before  the  Court  of  Session,  calling  the  whole  parties  into  the  field,  in 
order  to  ascertain  their  several  interests,  and  fix  the  disposal  of  the  funds ; "  and  in  this 
resolution  they  stated  that  they  had  been  confirmed  by  the  above  requisition,  which 
appeared  to  them  to  be  at  variance  with  the  will.  On  the  16th  of  the  same  month,  the 
pursuers  and  the  other  parties  interested  in  the  will  wrote  to  the  trustees  the  following 
letter : — '*  Gentlemen,  We  have  received  yours  of  the  4th  May,  and  be  pleased  to  attend 
to  our  answer. 

"  We  have  an  interest  in  the  funds  in  your  hands.  No  other  person  has  any ;  in 
particular,  you  have  none  whatever.  You  seem  to  think  that  when  the  balance  in 
your  hands  lies  in  a  bank  upon  a  deposit  receipt,  and  subject  to  the  order  of  your 
factor,  this  is  a  bank  security  in  terms  of  the  will.  We  think  it  is  no  security  at  all ; 
and  we  do  repeat  the  desire  expressed  in  Mr.  MTarlane's  letter  of  the  2d  May, 
delivered  to  you  that  day,  that  this  balance  shall  be  forthwith  vested  in  Government 
stock,  one-half  three  per  cent,  reduced,  one-half  three  per  cent.  consol& 

"  We  further  give  you  notice,  that  when  we  come  to  settle  with  you,  we  shall  hold 
you  liable  for  the  highest  selling  prices  between  the  15th  May,  when  the  money  ought 
to  have  been  so  invested,  and  the  future  terms  of  settlement^ — ^for  all  the  dividends 
idling  due  between  these  two  dates, — and  for  all  hazard  that  the  money  runs  in  its 
present  precarious  state.  This,  remember,  will  be  your  debt  to  us  due  by  you,  con- 
junctly and  severally. 

"  You  express  doubts  as  to  the  right  of  the  fee  of  the  funds  in  your  hands.  Upon 
what  ground  this  opinion  of  yours  rests,  after  the  opinions  [302]  of  counsel  which  you 
have  seen,  we  cannot  tell.  But  if  the  counsel  was  wrong,  and  you  right,  it  can  do  no 
harm  to  vest  the  money  in  Government  stock.    We  are,"  &c. 

On  the  21st  the  trustees  again  took  the  advice  of  counsel,  and  received  this 
answer : — "  There  is  no  ground  whatever  on  which  the  memorialists  can  be  required  to 
lay  out  the  money  in  the  public  funds,  or  in  which  their  non-compliance  with  the 
demand  of  those  who  hold  themselves  out  as  the  only  parties  interested,  can  entitle 
these  persons  to  threaten  them  with  the  penal  consequences  mentioned  in  the  letter. 
I  think,  therefore,  that  they  should  just  leave  the  money  in  the  bank,  where  it  has  all 
along  been  placed, — that  they  should  proceed  with  their  process  of  multiplepoinding, 
and  that  they  ought  to  combine  with  tMs  a  conclusion  for  exoneration." 

In  consequence  of  this  opinion,  (which,  together  with  the  memorial,  the  trustees 
communicated  to  the  agents  of  the  pursuers,)  they  wrote  to  the  latter,  declining  to  invest 
the  money  in  Government  stock,  and  that  they  meant  to  be  regulated  by  the  orders  of 
the  Court  of  Session.  Accordingly,  on  the  12th  of  June,  they  raised  a  summons  of 
multiplepoinding  and  exoneration,  which  was  executed  on  the  23d ;  and  the  pursuers, 
on  the  2d  of  July,  brought  a  summons  of  count  and  reckoning,  on  the  dependence  of 
which  they  arrested  the  funds  in  the  Glasgow  Bank. 

The  Lord  Ordinary  having  found  that  the  pursuers  were  the  residuary  legatees, 
preferred  them  to  the  fund  in  medio^  which  was  paid  to  them  on  the  9th  of  August 
1822 ;  but  repelled  various  objections  which  were  made  to  the  administration  of  the 
trustees,  and  found  them  entitled  to  expenses. 

Tlie  pursuers  then  brought  an  action  of  damages,  in  which,  founding  on  the  will — 
the  relative  deed  of  agreement — the  requisition  to  invest  the  money  in  the  Government 
stock — the  letter  of  16th  May — the  refusal  of  the  trustees  to  do  so — and  the  loss  which 
they  had  sustained  in  consequence  of  the  rise  of  stocks  between  the  date  of  the  requisi- 
tion in  May  1821,  and  the  payment  of  the  money  in  August  1822, — they  concluded 
that  the  trustees  should  be  ordained  ^  to  make  payment  to  the  pursuers  of  the  sum  of 
L.3000  sterling,  or  of  such  other  sum  as  shall  be  ascertained  to  be  the  loss  and  damage 
sustained  by  them  through  the  refusal  on  the  part  of  the  defenders  to  vest  the  funds  in 
Government  securitiesi  as  they  were  required  to  do  by  the  pursuers,  and  by  every 
person  who  had,  or  ever  could  have,  any  interest  in  them." 
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In  defence  against  this  action  the  trustees  contended, — 

1.  That  as  tiiey  were  bound  to  dispose  of  the  money  in  the  precise  mode  pointed 
out  in  the  will,  and  as  they  were  expressly  ordered  by  the  testator  "to  invest  in 
heritable  property  or  bank  securities  the  nett  proceeds  of  the  estate,  after  paying  the 
above  legacies,  for  the  benefit  of  the  residuary  legatees,  my  parents,"  which  they  had 
done,  and  as  [303]  there  was  no  authority  to  purchase  Government  stock,  which  was  a 
security  of  a  fluctuating  and  speculative  nature,  they  would  have  been  acting  contrary 
to  the  will,  if  they  had  complied  with  the  requisition  of  the  pursuers. 

2.  That  the  pursuers  were  harrei  peraonali  excepHone  from  demanding  damages  on 
account  of  not  investing  the  funds  in  (Government  stock,  because  they  had  bound 
themselves  by  the  deed  of  agreement  to  confirm  the  will  of  the  testator  in  all  respects ; 
and  besides,  they  had  arrested  the  funds,  and  so  tied  up  the  hands  of  the  trustees. 

3.  That  supposing  they  ought  to  have  invested  the  money  in  Grovernment  stock, 
still,  as  they  were  gratuitous  trustees,  acting  bond  fide  and  under  the  advice  of  counsel, 
they  could  not  be  made  liable  in  damages  for  a  mere  error  in  judgment ;  and, 

4.  That  if  any  liability  attached  to  them,  it  could  only  be  on  the  footing  of  not 
having  paid  the  money  to  the  pursuers ;  that  as  they  had  not  bound  themselves,  and 
had  not  undertaken  to  invest  the  money  in  Government  stock,  they  were  just  in  the 
situation  of  debtors  refusing  payment,  and  therefore  could  not  be  liable  for  more  than 
the  lawful  interest  on  the  sum  in  their  hands. 

To  this  it  was  answered, — 

1.  That  by  the  terms  of  the  will  the  pursuers  were  the  absolute  proprietors  of  the 
whole  free  fund,  and  of  this  the  trustees  had  been  made  aware  by  the  opinions  of 
counsel,  so  that  they  could  not  pretend  ignorance ;  and  at  all  events,  as  every  person 
interested  had  subscribed  the  letter  of  the  16th  of  May,  they  were  not  entitled  to 
withhold  payment  of  the  money ;  and, 

2.  That  as  they  had  acted  illegally  in  so  doing,  they  must  be  liable  for  the  actual 
loss  and  damage  which  the  pursuers  had  thereby  sustained. 

The  Lord  Ordinary  found,  "  that  the  facts  and  averments  established  and  admitted 
are  relevant  to  infer  damages  against  the  defenders ; — that  the  defenders  are^liable  to  the 
pursuers  in  the  loss  and  damage  sustained  by  them  through  the  refusal  on  the  part  of 
the  defenders  to  vest  the  funds  in  the  Government  securities,  as  they  were  required 
to  do ; "  and  remitted  to  an  accountant  "  to  inquire  into  and  report  to  the  Lord  Ordinary 
upon  the  actual  loss  and  damage  that  have  arisen  to  the  pursuers  from  the  difference 
between  the  prices  of  the  Government  funds  at  the  two  periods  condescended  on  by 
them." 

The  trustees  having  reclaimed,  the  Court  adhered.^ 

LoBD  Pbbbident. — This  is  not  the  case  of  a  mere  error  in  judgment.  There  was  a 
breach  of  instructions.  All  parties  interested  gave  notice  that  the  money  was  required 
for  the  special  purpose  of  investing  it  in  the  stocks.  The  words  of  the  will  appear  to 
me  perfectly  clear,  and  to  bestow  upon  the  pursuers  [304]  an  undoubted  right  to  the 
residue.  It  was  to  be  at  their  entire  disposal,  and  it  was  only  in  the  event  of  their  not 
making  use  of  it  during  their  lives  that  it  was  to  go  to  their  children.  It  has  been 
said  that  there  can  be  no  other  damage  for  non-payment  of  money  except  interest. 
That  may  be  true  where  the  person  stands  in  the  situation  of  a  proper  debtor ;  but  if  I 
have  money  in  the  hands,  for  example,  of  Sir  William  Forbes  and  Company,  and  I 
order  them  to  invest  it  in  Government  stock,  which  they  fail  to  do,  have  I  no  claim 
beyond  the  mere  interest  of  the  money  f  I  apprehend  that  I  am  entitled  to  be 
indemnified  for  the  loss  which  I  may  thereby  sustain.  It  is  also  said  that  the  money, 
by  being  placed  in  the  Glasgow  Bank  in  name  of  the  factor,  was  secured  in  terms  of 
the  will.  That,  however,  was  not  the  nature  of  the  security  contemplated  by  the 
testator. 

Lord  Balgrat. — ^This  is  a  perfectly  clear  case.  In  general  the  Court  do  not  subject 
trustees  in  damages  where  they  merely  commit  an  error  in  judgment ;  but  here  the 
trustees  must  have  seen,  both  from  the  terms  of  the  will  and  the  opinions  of  counsel, 
that  the  fee  was  in  the  pursuers,  so  that  it  was  impossible  they  could  have  been  in  good 
faith  in  refusing  payment  of  the  money.     But  if  they  had  had  any  doubt,  it  must  have 


^  The  case  was  compromised  after  an  appeal  entered. 
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been  lemoTed  by  the  letter  of  the  16th  of  May ;  and  the  question  comes  to  be,  whether 
they  had  a  right  to  resist  the  demand  there  made  ?  I  apprehend  that  they  had  not. 
They  were  told  that  the  money  was  wanted  to  be  invested  in  the  public  funds,  and 
they  refused  to  give  it  up,  alleging  that  it  was  placed  on  a  bank  security  in  terms  of 
the  will,  when  it  was  lying  deposited  in  bank  in  the  name  of  the  factor.  But  that 
was  not  the  security  mentioned  in  the  will.  The  case,  however,  tnrns  entirely  on  the 
rafnsal  to  obey  the  requisition  made  by  all  concerned,  and  in  that  view  I  think  the 
interlocutor  well  founded. 

LoBDB  Graiqis  and  Gilubs  concurred. 
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Jambs  Tatt  and  Others,  Pursuers. — Jeffrey — BtUherfurd. 
Eabl  of  Lauderdale,  Defender. — D.  of  F.  Maricreiff'-'Oibean-Craig. 

Title  to  Pursue, — ^An  action  of  reduction  of  a  decree  of  the  Justices  of  the  Peace, 
ordering  a  road  to  be  shut  up,  and  of  declarator  of  right  to  it^  having  been  brought, 
among  others,  by  several  parties  describing  themselves  as  servants — Held,  that  unless 
they  were  householders,  they  had  no  title  to  pursue. 

The  Earl  of  Lauderdale  obtained  a  decree  of  the  Justices  of  the  Peace  and  Commis- 
aonexB  of  Supply  for  the  coimty  of  Berwick,  authorizing  him  to  shut  up  a  road  or  foot- 
path passing  through  his  lands  near  to  Thirlstane  GasUe,  and  approving  of  another  line 
of  roiMi  which  he  undertook  to  make  in  place  of  the  former  one.  Thereafter  a  summons 
of  reduction  of  the  decree,  and  of  declarator  to  have  it  found  that  the  original  road  was 
a  public  parish  road,  and  ought  not  to  be  shut  up,  [307]  was  brought  against  his 
Lordship  at  the  instance  of  nineteen  parties,  of  whom  ten  described  themselves  as  being 
"servantB"  in  Lauder  and  its  neighbourhood, — ^two  of  them  as  being  herds, — and  the 
others  as  tenants  residing  in  the  vicinity,  or  as  being  merchants  in  Lauder. 

Against  this  action  his  Lordship  pleaded  these  preliminary  defences, — 

1.  That  the  pursuers'  agent  had  produced  no  authority  for  carrying  on  this  action 
at  the  instance  of  the  different  parties  named  as  pursuers,  and  that  several  of  the 
pursuers  utterly  disclaim  it. 

2.  That  almost  all  the  parties  named  as  the  pursuers  are  servants,  who  may  be  in 
one  parish  one-half  of  the  year,  and  in  a  different  part  of  the  country  during  a  different 
part  of  the  year ;  and  none  of  the  pursuers  have  either  right  or  title  to  insist  in  the 
present  action ;  and, 

3.  That  all  the  pursuers  are  barred  from  pursuing  the  action, — ^first,  by  having 
acquiesced  in  the  decree  for  shutting  up  the  road,  and  in  the  expensive  operations 
wluch  the  defender,  in  terms  of  the  decreet,  carried  into  execution ;  and,  secondly,  if 
any  of  the  defenders  are  burgesses,  they  are  farther  barred  by  their  representative,  the 
chief  magistrate,  having  approved  of  and  confirmed  the  decree. 

The  Lord  Ordinary  ''repelled  the  first  and  second  of  these  defences;  and  with 
regard  to  the  third  defence,  that  the  pursuers  are  barred  from  pursuing  the  action  for 
the  reasons  there  stated,  reserved  the  consideration  thereof  till  Uie  peremptory  defences 
shall  be  pleaded,  and  the  cause  heard  upon  the  merits." 

Lord  Lauderdale  then  reclaimed,  and  contended  chiefly  that  the  pursuers,  who  were 
described  as  servants,  had  no  title  or  interest  to  insist  in  the  action ;  that  they  had  no 
fixed  settlement;  and  that  accordingly,  since  the  action  had  been  raised,  several  of 
them  had  left  that  part  of  the  country ;  so  that  it  was  plain  that  their  names  had  been 
merely  inserted  in  the  summons  to  give  the  appearance  of  a  party,  as  none  of  the 
respectable  members  of  the  community  would  consent  to  appear. 

To  this  it  was  answered,  That  the  public  in  general,  and  particularly  those  who 
resided  in  the  neighbourhood,  had  both  an  interest  and  a  title  to  resist  the  shutting  up  of 
any  public  road ;  that  there  was  no  disqualification  of  servants  from  maintaining  such 
a  rig^t;  that  the  road  which  it  was  proposed  to  substitute  in  place  of  the  one  in  question 
was  longer  and  more  circuitous  than  it ;  and  that  a  servant,  both  in  the  exercise  of  his 
lawful  occupation  as  a  servant,  and  in  reference  to  his  own  private  concerns,  either  in 
going  to  kirk  or  market,  had  a  substantial  interest  and  title  to  insist  that  the  shorter 
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and  more  conyenient  road  should  be  kept  open ;  but  that,  in  point  of  fact,  many  of 
them  were  cottagers  and  farm  servants  or  labourers. 

The  Court  found,  "  That  such  of  the  pursuers,  designed  servants,  as  are  householders, 
have  a  title  to  insist  in  this  action ;  and,  with  this  explanation,  refuse  the  prayer  of 
the  note,  and  adhere  to  the  Lord  Ordinary's  interlocutor  reclaimed  against." 

[308]  LoBD  Balgrat. — The  question  here  is.  Whether  the  parties  who  appear  are 
entitled  to  pursue  this  reduction  1  The  first  defence  is  not  well  founded,  because  no  dis- 
clamations have  been  produced ;  and  the  presumption  is,  that  an  advocate  who  appears  for 
a  party  is  duly  authorized  to  do  so.  With  regard  to  the  second  defence,  I  do  not  think 
it  is  well  founded  as  to  those  who  are  tenants  and  residenters ;  but  I  doubt  extremely 
whether  a  mere  servant  is  entitled  to  insist  in  such  an  action.  If  his  master  has  agreed, 
or  does  not  object,  to  the  alteration  on  the  road,  what  right  or  title  has  he  to  resist  it, 
and  put  himself  in  opposition  to  his  master  ?  The  last  defence  may  be  well  founded, 
but  it  is  not  yet  ripe  for  decision. 

Lord  Craioib. — ^This  road  is  alleged  to  be  a  public  kirk  and  market  road,  and  I 
apprehend  that  any  member  of  the  community  who  can  show  a  sufficient  interest,  is 
entitled  to  resist  any  alteration. 

Lord  Gillibs. — I  agree  in  that  general  proposition;  but  I  do  not  consider  that 
persons  who  are  merely  servants  have  either  such  an  interest  or  title  as  to  give  them  a 
right  to  set  aside  this  decree. 

Lord  President. — If  they  be  merely  servants,  hired  from  term  to  term,  and  living 
in  family,  I  apprehend  that  they  have  no  title;  but  if,  on  the  other  hand,  they  be 
cottagers  who  hire  themselves  out  as  farm-servants  or  labourers,  I  tiiink  that  they  have 
a  title. 

[Cf.  Torrie  v.  Duke  of  Athole,  12  D.  333,  335,  336  ;  1  Macq.  76.] 
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J.  Smith,  Advocator. — D.  of  F,  Moruyreiff^Whigham. 

P.  Miller,  Bespondent. — Thomson — Owninghamt, 

Triennicd  Prescription. — Held  that  the  triennial  prescription  does  not  apply  to  the  price 
of  a  bullock  alleged  to  have  been  purchased  for  family  consumption. 

The  only  general  point  involved  in  this  case  was.  Whether  the  triennial  prescription 
applied  to  the  purchase  of  a  bullock  which  was  bought  in  order  to  be  slaughtered  for 
the  use  of  the  respondent's  family.  The  Sheriff  of  Dumfries-shire  repelled  the  defence ; 
but,  on  advising  a  reference  to  oath,  he  pronounced  judgment  on  the  merits  against 
Smith  (the  original  pursuer),  who  brought  an  advocation,  in  which  the  Lord  Ordinary 
repelled  the  defences,  and  decerned  in  terms  of  the  libel.  Miller  having  reclaimed,  the 
Court,  while  they  were  perfectly  clear  that  the  defence  of  prescription  was  unfounded, 
and  declined  to  listen  to  any  answer  to  it,  altered  on  the  merits,  and  remitted 
simpliciter. 

No.  206.         V.  Shaw  316  (O.K  840).     18  Feb.  1827.    2iid  Diy.—Lord  Mackenzie. 

P.  Smith  and  Others,  Pursuers. — Murray — Jameson. 
R  AiTKBN  and  Others,  Defenders. — Jeffrey — Menzies. 

golQ^ — ^Xhe  seller  of  an  heritable  property  is  bound  to  make  up  a  valid  title  at  his  own 
expense,  unless  the  purchaser  has  explicitly  consented  to  take  the  title  as  it  stands  in 
the  person  of  the  seller. 

The  pursuers  had  a  few  years  ago  purchased  a  property  from  Aitken,  (whose  trustees 
the  defenders  were,)  by  a  contract  of  sale,  binding  Aitken  "  to  grant  in  favour  of  the 
said  Peter  Smith  and  his  foresaids  a  disposition  or  other  deed  or  deeds  necessary  for 
vesting  the  full  right  of  the  said  subjects  now  standing  in  the  person  of  the  said  William 
Aitken  in  favour  of  the  said  Peter  Smith ; "  and  they  now  insisted  in  an  action  con- 
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dading  to  haTe  the  sale  annulled,  in  consequence  of  the  seller  being  unable,  as  they 

alleged,    to   fnmish  a  complete  title.     It  was  reported,   however,   by  Mr.   Richard 

WKenae,  writer  to  the  Signet,  on  a  remit  from  the  Lord  Ordinary,  that  although 

Ailken  had  no  effective  feudal  title  to  the  property  in  his  person,  yet  he  had  vested  in 

him  such  a  right  as  would  enable  him  to  make  up  an  effective  feudal  title,  but  that  this 

would  be   attended  with  very  considerable  expense;  and  the  question   then  arose, 

Whether  the  purchasers,  by  the  terms  of  the  missive,  and  by  t]ieir  conduct  appearing 

from  the  correspondence,  and  as  admitted  by  them  on  a  reference  to  oath,  had  agreed 

to  take  the  title  to  the  property  as  it  stood  in  Aitken's  person,  so  as  to  throw  upon  them 

the  expense  of  malring  up  a  complete  title  ? 

The  Lord  Ordinary,  being  of  opinion  that  they  had  agreed  to  this,  appointed  them, 
before  further  answer  as  to  the  sufficiency  of  the  title,  to  say  whether  they  were  willing 
to  pay  for  the  expense  of  a  title  made  up  as  recommended  by  Mr.  M'Eenzie. 

Against  this  interlocutor  the  purchasers  reclaimed;  and  the  Court,  holding  that 
there  was  nothing  in  their  conduct  which  implied  a  waiver  of  the  obligation  lying  on 
the  seller  by  law  to  convey  to  them  a  complete  title,  found  that  the  defenders  must 
give  a  valid  title  at  their  own  expense,  and  so  far  varied  the  interlocutor  of  the  Lord 
Ordinary.^ 

Their  Lordships  were  agreed  on  the  general  principle  that  a  seller  was  bound  to  give 
a  complete  feudal  title,  unless  the  purchaser  had  specifically  agreed  to  take  the  right  as 
it  stood  in  the  seller's  person ;  and  it  was  stated  that  in  Dick  v,  Donald,  lately  reversed 
by  the  House  of  Lords,  this  Court  had  not  proceeded  on  any  principle  contrary  to  that 
doctrine,  but  on  the  ground  that  [317]  the  title  there  offered  was  a  good  title ;  and  in 
regaid  to  the  present  case,  that  the  purchasers  had  not  waived  their  right ;  and  that 
even  if  the  stipulation  in  the  contract  were  construed  to  mean  that  the  seller  was  to 
convey  merely  the  right  as  it  stood  in  his  person,  he  must  be  held  to  have  warranted 
that  right  to  be  a  "  full  right,"  as  therein  set  forth. 
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T.  Mboobt,  W.S.,  Pursuer. — Cockbum — BrownUe, 

Eev.  A.  Brown,  Defender. — SoL-Oen,  Hope — W.  Bell. 

Rsferenee  to  Oath, — A  party  having  referred  to  the  oath  of  his  opponent  merely  whether 
he  was  an  onerous  assignee ;  and  he  having  deponed  that  he  was — Held  not  competent 
thereafter  to  inquire  whether  he  was  a  bond  fide  assignee. 

An  action  having  been  raised  by  a  Mr.  and  Mrs.  Brown  against  the  defender,  they 
obtained  decree  against  him  for  about  L.100,  for  which  he  granted  bills,  and  for  the 
payment  of  which  Mr.  Couper,  W.S.,  became  bound  as  cautioner.  The  defender  having 
failed  to  pay  these  bills,  decree  was  obtained  against  Couper  under  his  cautionary 
obligation ;  and  ultimate  diligence  having  been  raised  both  against  him  and  the  defender, 
Mr.  Megget,  W.8.,  paid  the  debt  to  the  extent  of  L.65,  19s.,  and  got  an  assignation  to 
the  diligence.  He  then  brought  an  action  against  the  defender,  concluding  for  payment 
of  the  sum  which  he  had  so  paid.  In  defence  it  was  alleged,  that  Couper  was  possessed 
of  funds  belonging  to  the  defender,  which  he  was  bound  to  have  applied  in  extinction 
of  the  debt :  that,  prior  to  the  assignation,  he  had  become  insolvent,  of  which  Mr. 
Megget  was  aware :  that  the  funds  with  which  he  had  done  so,  had  been  obtained  by 
him  from  Couper'a  friends;  and  at  all  events  that  he  was  not  an  onerous  assignee. 
There  being  no  evidence  of  these  allegations,  the  defender  referred  to  Mr.  Megget's 
oath,  *'  whether  the  sums  contained  in  the  assignation  narrated  in  the  summons,  and 
produced  in  process,  were  truly  advanced  and  paid  by  the  pursuer  on  his  own  account, 
and  not  on  account  of  any  other  party,  and  whether  he  is  an  onerous  assignee  or  not." 

1  The  interlocutor  was  in  these  terms : — **  Find  that  the  pursuers  are  bound  to 
receive  a  valid  and  sufficient  title  from  the  defenders,  and  the  defenders  are  bound  to 
grant  such  title  at  their  own  expense;  and  in  so  far  vary  and  alter  the  interlocutor  of 
Hie  Lord  Ordinary."    See  VIIL  p.  84 ;  X.  p.  65, 
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In  answer  to  thiB,  Mr.  Megget  deponed  in  sabetance,  that  he  had  advanced  the  money 
from  his  own  funds  at  the  request  of  a  Mr.  Richardson,  the  father-in-law  of  Gouper,  to 
the  debit  of  whose  account  he  had  placed  the  amount,  and  against  whom  he  had  a  right 
of  relief,  but  that  he  had  no  written  obligation  to  that  effect ;  that  he  was  aware  that 
Couper  was  insolvent,  and  had  executed  a  trust-deed  prior  to  the  time  when  he  so  paid 
the  money ;  and  that  he  was  an  onerous  assignee. 

[319]  It  was  then  contended  by  the  defender.  That  as  it  was  proved  that  Mr.  Megget 
hail  made  the  advance  at  a  time  when  he  was  aware  that  Couper  was  insolvent,  and 
that  as  he  had  done  so  at  the  request  of  his  father-in-law,  he  was  not  entitled  to  the 
character  of  an  onerous  bond  fide  assignee,  and  therefore  that  the  defender  was  entitled 
to  plead  the  case  as  if  the  question  were  with  Couper. 

To  this  it  was  answered.  That  the  reference  did  not  embrace  any  allegation  as  to 
whether  Mr.  Megget  was  a  bond  fide  assignee  or  not^  but  merely  whether  he  was  an 
onerous  assignee ;  that  he  had  deponed  that  he  had  paid  the  full  sum  from  his  own 
funds,  and  that  the  circumstance  of  conceiving  that  he  had  a  right  of  relief  against 
Couper's  father-in-law  could  not  affect  the  question. 

The  Lord  Ordinary  found  the  oath  negative,  and  decerned  in  terms  of  the  libel,  and 
the  Court  adhered. 

Lord  Prbsidbnt. — The  oath  proves  that  the  pursuer  paid  the  debt  out  of  his  own 
money,  but  at  the  same  time  he  says  that  he  did  so  on  account  of  Richardson,  the 
father-in-law  of  Couper.  Then  the  question  arises, — ^Did  he  do  so  to  screen  Couper 
from  the  claims  of  Brown?  That  is  the  true  question  at  issue;  and,  without  being 
answered,  the  case  is  not  exhausted.  But  the  defender  has  not  made  any  reference  to 
that  effect,  and  accordingly  no  question  of  that  nature  has  been  put. 

Lord  Craioib. — My  difficulty  arises  from  the  terms  of  the  reference.  If  the  sole 
question  related  to  the  onerosity,  I  could  have  no  doubt ;  but  I  apprehend  that  it  is 
necessary  that  it  should  appear  that  the  pursuer  was  a  bond  fide  assignee.  On  this 
point  the  oath  is  by  no  means  satisfactory ;  and  I  think  we  may  still  examine  him  as 
to  his  knowledge  of  the  counter  claims  by  the  defender  against  Couper.  As  the 
oath  stands,  however,  the  interlocutor  is  right. 

Lord  Gilubs. — ^There  is  no  allegation  here  of  mala  fides^  and,  on  looking  at  the 
reference  and  at  the  oath,  there  is  no  attempt  to  prove  any  such  allegation  ;  and  there- 
fore, as  the  cause  has  been  put  on  the  question  of  onerosity,  we  must  adhere. 

Lord  Balgrat  concurred. 
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Susanna  Campbell,  Pursuer. — Maidment. 

Ann  Campbell  and  Others,  Defenders. — CuniTighame. 

Husband  and  Wife — Alimeni. — Held  that  a  woman  who  has  eigoyed  the  status  of  a 
wife  during  the  life  of  a  person  who  she  alleged  was  her  husband,  ia  entitled  after 
his  death  to  an  aliment  hoe  statu  from  his  representatives. 

The  pursuer  brought  an  action  of  aliment  against  the  representatives  of  the  late 
William  Campbell,  weaver  and  portioner  in  Gla^ow,  alleging  that  she  was  his  widow. 
This  allegation  having  been  denied,  the  Court  "  allowed  the  pursuer  a  proof  of  her 
allegation  that  she  possessed  the  status  and  character  of  the  deceased's  lawful  wife  at 
the  time  of  his  death."  A  proof  was  accordingly  taken,  from  which  it  appeared  that 
the  pursuer  had  resided  along  with  Campbell  for  a  considerable  time :  that  he  repeatedly 
acknowledged  her  as  his  wife,  and  addressed  her  as  such :  that  she  had  been  formerly 
married  to  a  sailor,  of  whose  death  there  was  no  evidence :  that  Campbell  had  been 
impressed  with  the  belief  that  she  had  been  pregnant,  and  brought  forth  a  still-bom 
child,  whereas  it  appeared  that  she  had  assumed  the  appearance  of  pregnancy  with  the 
view  to  induce  him  to  acknowledge  her  as  his  wife ;  and  that  the  ceremony  of  an 
inlying,  and  of  the  burial  of  the  child,  had  taken  place. 

The  Court  "found  the  pursuer,  in  hoe  statu^  entitlcid  to  an  aliment;"  and  there- 
after, on  advising  a  condescendence  as  to  the  amount  of  the  funds  and  effects  of  the 
deceased^  awarded  an  aliment  to  her,  in  the  mean  while,  of  L.20  per  annunu 
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Lord  Balgbat. — ^This  ia  a  question  of  aliment ;  and  all  we  have  to  do  at  present, 
is  to  ascertain  whether  the  pursuer  possessed  the  etatui  of  the  wife  of  the  deceased  at 
the  time  of  his  death.  If  we  are  satisfied  that  she  did  so,  she  is  entited  to  an  aliment 
hoe  $iatu;  but  our  judgment  will  not  affect  the  question  as  to  whether  defaeto  she 
was  his  wife.  There  are  several  circumstances  which  tend  to  show  that  she  was  not 
so,  and  which,  among  persons  of  a  higher  rank  in  life,  would  be  entitled  to  much 
weight.  But  it  is  clearly  proved  that  the  deceased  gave  her  at  least  the  stains  of  his 
wife  in  the  society  to  which  she  belonged,  and  that  she  was  received  as  such,  and 
therefore  she  in  entitled  to  an  aliment. 

LoBD  Craioib. — I  am  entirely  of  the  same  opinion.  The  existence  of  a  former 
husband  would  be  a  most  relevant  circumstance  in  a  question  of  marriage ;  but  this  is 
one  of  status. 

Lord  Pbesidknt. — I  rather  think  there  was  a  false  pregnancy ;  but  suppose  that 
there  had  been  so,  and  that  the  pursuer,  knowing  that  the  deceased  wished  to  have  an 
heir,  had  represented  to  him  that  she  was  pregnant,  and  that  he  had  thereupon  gone  to 
a  minister  and  acknowledged  her  as  his  wife,  would  that  not  be  a  good  marriage  ? 
It  is  unnecessary,  however,  to  decide  that  point,  because  there  is  evidence  that  she 
held  the  staiuSj  which  in  this  question  is  sufficient. 

Lord  Gillibb  concurred. 
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J.  M'Clymont,  Pursuer. — SoL-Oen.  Hope — Whigham, 
P.  HUGHKS,  Defender. — D.  of  F.  Mom/sreiff—MwrslwlL 

Trustee — Decree  Cognitionis  Causa, — A  party  having  accepted  the  office  of  trustee  along 
with  another  for  creditors,  and  having  allowed  his  name  to  be  used  as  such,  but 
denying  that  he  had  intromitted  with  the  funds,  and  allegiug  that  this  had  been 
done  exclusively  by  the  other  trustee,  who  was  now  bankrupt — Held, — 1. — That  he 
was,  notwithstanding,  accountable  to  a  creditor,  as  if  he  had  intromitted ; — and, — 2. 
—That  a  decree  cognitionis  causa  is  sufficient  evidence  of  a  debt  in  a  question  with 
such  trustee. 

William  M^Clymont,  merchant  in  Kirkcudbright,  and  son  of  the  pursuer,  having 
died  insolvent,  a  meeting  of  his  creditors  was  held  in  May  1822,  when  they  "unani- 
mously nominated  and  appointed  Peter  Hughes,  merchant  in  Newton  Stewart^  and 
Eobert  Cochrane,  accountant  in  Kirkcudbright,  to  be  trustees  for  themselves  and  the 
whole  creditors  of  the  deceased  William  M'Clymont,  with  full  power  to  them  to  take 
all  necessary  steps  and  all  l^al  measures  for  collecting  and  uplifting  the  outstanding 
debts  as  expeditiously  as  possible ;  as  also  to  sell  and  dispose  of  the  stock  of  goods, 
household  furniture,  and  other  effects  which  pertained  to  the  deceased  William 
MKlHymont,  and  that  either  by  public  roup  or  private  bargain,  as  to  them  may  seem 
most  beneficial  for  the  interest  of  the  creditors,  and  as  expeditiously  as  possible."  No 
aasigiiation  or  disposition  was  executed  in  their  favour;  but  the  keys  of  the  repositories 
of  the  deceased  were  delivered  to  them,  and  the  active  management  was  thereupon 
taken  by  Bobert  Cochrane.  The  goods  of  the  deceased  were  afterwards  exposed  to 
sale  by  public  roup,  the  articles  of  which  were  signed  by  the  defender ;  but  a  sale  in 
this  way  having  proved  unsuccessful,  the  goods  were  afterwards  sold  by  private  bargain 
for  L.700.  That  sum,  together  with  L.300  more,  was  paid  to  Cochrane ;  and  notice 
was  publicly  given  to  the  creditors  that  the  trustees  were  ready  to  pay  to  them  ten 
shillings  per  pound,  and  payments  were  made  to  them  accordingly,  several  of  the 
receipts  blearing  that  the  money  was  received  from  the  defender. 

Among  other  claimants  was  the  pursuer,  who  was  ranked  on  the  funds ;  but  as  his 
claim  was  considered  suspicious,  and  no  evidence  of  it  was  exhibited,  no  payment  was 
made  to  him.  Early  in  1824,  he  raised  an  action  against  the  brothers  and  sisters  of 
the  deceased  for  the  amount  of  his  debt,  in  which  he  obtained  decree  cognitionis 
causd,  but  in  which  the  defenders  were  assoilzied  quoad  ultra^  in  respect  of  a  judicial 
renunciation. 

In  the  mean  while  Cochrane,  who  had  intromitted  with  the  funds,  became  bankrupt ; 
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and  the  pnisuer,  founding  on  the  appointment  of  the  defender  Hughes  as  trustee,  and 
on  the  decree  cognitionU  causd^  brought  an  action  against  him  for  the  dividend  of  ten 
shillings  per  pound. 

In  defence  it  was  stated,  That  although  the  defender  had  been  ap-  [322]  -pointed 
one  of  the  trustees,  and  his  name  had  been  occasionally  made  use  of  as  such  by  Cochrane, 
yet  he  had  not  intromitted  with  the  funds ;  that  this  had  been  done  exclusively  by 
Cochrane,  for  whom  he  was  not  responsible ;  and  that  there  was  no  evidence  of  the 
debt  claimed  by  the  pursuer;  and  he  therefore  pleaded, — 

1.  That  as  there  had  never  been  any  conveyance  to  him  of  the  funds  of  the  deceased, 
and  he  had  never  intromitted,  he  could  not  be  made  liable  for  the  debt ;  and, 

2.  That  supposing  he  were  responsible  for  it,  the  decree  cognitumis  causd  tantum 
was  not  equivalent  to  a  decree  of  constitution ;  and  the  pursuer  was  therefore  bound  to 
exhibit  the  documents  on  which  that  decree  was  founded,  and  on  which  he  alleged  his 
claim  rested. 

To  this  it  was  answered, — 

1.  That  as  the  defender  had  accepted  of  the  office  of  trustee,  and  had  acted  as  such, 
and  as  the  whole  effects  of  the  deceased  had  been  disposed  of  under  his  sanction,  and 
funds  had  come  into  the  hands  of  the  trustees  sufficient  to  pay  the  dividend  claimed,  he 
was  bound  to  make  it  forthcoming ;  and, 

2.  That  in  a  question  with  the  defender,  holding  funds  of  the  deceased,  the  decree 
cogniHonis  causa  was  per  se  sufficient  evidence  of  the  debt ;  and  therefore  he  was  not 
obliged,  so  long  as  it  was  unreduced,  to  exhibit  the  grounds  and  warrants  of  it. 

The  Lord  Ordinary  decerned  in  terms  of  the  libel ;  and  the  Court,  without  hearing 
the  pursuer's  counsel,  adhered. 

Lord  Balqrat. — ^I  never  saw  a  clearer  case.  Perhaps  the  defender  did  not 
actually  intromit ;  but  he  admits  that  he  accepted  of  the  office  of  trustee,  and  allowed 
his  name  to  be  used  as  such ;  and  it  is  proved  that  he  undertook  to  pay  the  dividend 
to  the  creditors.  The  only  question  therefore  is.  Whether  the  pursuer  has  produced  a 
title  as  a  creditor}  He  founds  on  a  decree  cogniHonis  causd^  and,  before  he  obtained  it, 
he  must  have  produced  his  grounds  of  debt  In  a  competition  with  creditors,  such  a 
decree  may  be  liable  to  be  opened  up ;  but  here  the  question  is  with  a  trustee  who 
either  has,  or  must  be  held  to  have,  funds  in  his  hands  to  pay  the  debt.  The  decree, 
therefore,  is  a  sufficient  warrant  to  him  to  make  payment. 

Lord  Craigib. — I  have  no  objection  to  adhere,  provided  the  question  as  to  the 
amount  of  the  debt  be  reserved ;  because  I  apprehend  that,  notwithstanding  the  decree 
cognitumis  causd^  the  defender,  as  trustee  for  creditors,  is  entitled  to  show  either  that 
no  such  debt  is  due,  or  not  to  ihe  extent  alleged. 

Lord  Gillibs. — ^We  must  hold  this  party  as  intromitting  with  the  whole  effects, 
and  we  have  evidence  that  the  trustees  bound  themselves  to  pay  a  dividend  of  ten 
shillings  per  pound  to  the  creditors.  Now  the  pursuer  comes  forward  and  produces  to 
him  a  decree  cognitionis  causd^  which  instructs  that  he  is  a  creditor ;  he  has  therefore  a 
sufficient  title  to  demand  payment  as  a  creditor.  It  is  said,  however,  that  the  debt  is 
not  due ;  but  in  the  closed  record  there  is  not  a  word  to  that  effect.  All  that  is  said  is, 
that  the  proper  evidence  ^23]  of  it  has  not  been  produced ;  but  there  is  no  allegation 
made,  that  de  facto  the  debt  is  not  due.  In  this  case  the  decree  is  sufficient  evidence 
of  the  debt. 

Lord  President. — Until  the  decree  is  suspended  or  set  aside,  we  must  give  full 
faith  to  it ;  and  on  the  other  point,  as  to  the  liability  of  the  defender,  I  concur  with 
the  opinions  which  have  been  delivered. 

Pursuer^s  AuihorUy.—l  Ersk.  7,  20. 

De/endei^s  AtdharUies.— Dick,  March  12, 1685,  (14,064) ;  Hamilton,  Dec.  20, 1709 
(14,064);  Goldie,  Nov.  28,  1752,  (14,065). 
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No.  212.       V.  Shaw  327  (O.B.  858).    14  Feb.  1827.    2nd  Div.—Lord  OringletiQ. 

J.  and  J.  Jack,  Advocators. — Chminghame. 

J.  Bakton,  Respondent. — Butherfwrd, 

Bighi  in  Securiiy — Heritable  Oreditor, — ^An  heritable  creditor  having  entered  into  com- 
plete and  sole  possession  of  the  sabjects  over  which  his  security  extended,  and  having 
ehaiged  a  factor's  f ee»  held  liable  in  a  factor's  diligence,  and  accountable  as  such,  although 
the  heritable  bond  declared  that  he  should  not  be  bound  to  do  diligence  against  tenants, 
and  should  only  be  accountable  for  actual  intromissions. 

Barton  granted  to  Jacks  a  disposition  in  security  of  L.250  borrowed  money  over 
eeitain  houses  inhabited  chiefly  by  working  people,  with  a  power  to  enter  into  possession 
by  uplifting  the  rents,  &c.;  but  declaring  that  they  should  not  be  bound  to  do  diligence, 
and  that  they  should  be  accountable  only  for  their  actual  intromissions.  In  1810  Jacks 
obtained  a  decree  of  mails  and  duties,  and  in  1812  they  entered  into  complete  possession, 
taking  the  sole  charge  of  uplifting  rents,  outputting  and  inputting  tenants,  &b.,  for  which, 
in  accounts  subsequently  rendered,  they  chaiged  a  factor's  fee  of  five  per  cent,  on  the 
lents  recovered.  In  an  action  of  count  and  reckoning  brought  by  Barton,  in  1823, 
before  the  Sheriff  of  Lanarkshire,  Jacks  admitted  that  they  had  kept  no  regular  account 
of  the  rents  received,  but  had  made  up  that  given  m  by  them  in  a  great  measure  from 
inflni<ny. 

To  the  accounts  so  lodged  it  was,  inter  cUia^  objected, — 

1.  That  Jacks  ought  to  have  charged  themselves  with  all  arrears  of  rent,  seeing  that 
they  had  neither  done  diligence,  nor  intimated  to  Barton  the  failure  of  the  tenants  to 
pay,  and  had  chaiged  a  footer's  fee ;  and, 

2.  That  they  were  not  entitled  to  take  credit  for  a  sum  of  expenses  incurred  in  a 
litigation  with  Niven,  one  of  the  tenants,  who  had  succeeded  in  defending  himself  against 
an  action  for  rent  on  the  ground  of  a  counter  claim  of  damages,  in  consequence  of  his 
hooae  not  baving  been  kept  in  [328]  proper  repair.  The  Sheriff,  "in  respect  the 
defenders  entered  into  possession  of  the  subjects  belonging  to  the  pursuer,  and  conveyed 
to  them  by  the  bond,  took  the  management  thereof,  and  were  the  sole  intromitters  with 
the  rents,  and  that  they  do  not  allege,  and  do  not  prove,  that  they  gave  regular  notice 
to  the  pursuers  of  the  tenants  having  failed  in  payment  of  their  rents ;  and  in  respect 
of  the  defenders  having  made  a  cha^e  for  factors  fee,  found  that  they  are  liable  in  the 
dil^nce  prestable  by  regular  factors,  and  are  accountable  as  such  to  the  pursuers.''  He 
therefore  remitted  to  an  acooimtant  to  make  up  a  report  on  these  principles,  and  subse- 
qaently  decerned  in  terms  of  the  report.  Jacks  advocated;  but  the  Lord  Ordinary 
remitted  nmpilieiter,  and  the  Court  unanimously  adhered. 

The  Lord  Ordinary  observed  in  a  note : — 

'*  The  Lord  Ordinary  has  advised  this  representation,  and  assents  to  all  the  reasons  of 
the  Sheriff's  interlocutor.  It  is  true  that  by  the  heritable  bond  it  is  declared  that  the 
representor  should  not  be  bound  to  do  diligence,  because  doing  it  might  occasion  both 
trouble  and  idle  expense ;  but  if  he  did  not  do  diligence,  conunon  justice  required  him 
to  give  notice  to  the  respondent  that  the  rents  were  unpaid,  and  so  enable  him,  par- 
ticolarly  for  rents  of  snuJl  houses,  to  use  his  right  of  hypothec,  and  recover  them ; 
whereas,  when  he  got  no  notice,  he  was  entitled  to  believe  and  rely  that  the  rents  were 
paid.  2.  Since  the  representer  chose  to  charge  factor's  fee  at  the  rate  of  five  per  cenU, 
he  undertook  the  duties  incumbent  on  a  factor,  and  thereby  departed  from  the  stipula- 
tion in  his  heritable  bond  that  he  should  not  be  bound  to  do  diligence.  Lastly,  Since 
the  representer  chose  to  take  upon  him  to  output  and  input  tenants,  he  undertook  the 
duty  incumbent  on  every  landlord  of  a  house  to  keep  it  habitable  and  tenantable ;  and 
if  he  chose  to  fail  in  this,  and  involve  himself  in  an  unsuccessful  lawsuit  with  his  tenant^ 
it  is  impossible  to  indemnify  him  of  expenses  incurred  by  Ids  own  carelessness.  The 
ease  of  M'Eechnie  v.  Clark  is  tato  eceito  different  from  this.  In  that  it  was  laid  down, 
<ff  to  be  extracted  as  a  rule,  that  when  a  creditor  gets  assigned  to  him  a  debt  in  security 
of  (me  owing  to  him,  he  is  entitled  to  the  expenses  of  making  effectual  or  recovering  the 
debt  so  assigned.    Surely  this  does  not  apply  to  entitle  him  to  get  the  expenses  of  an 
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idle  or  ill-fonnded  lawsuit  which  he  raises  and  loses,  instead  of  recoirering  the  subject ; 
and  that  was  what  happened  to  the  representer  in  his  action  against  Niyen.'' 
The  Judges  concurrod. 

Advocaiof^  Aidhoriiy.—WKf^hxde,  July  10,  1762,  (14,117). 


No.  214.  V.  Shaw  331  (O.E.  858).    15  Feb.  1827.    Ist  Diy. 

D.  Smith,  Petitioner.—  D.  of  F.  Moncreiff-^MatJieson, 

Sequestraiion — Bankruptcy — ^^54  Ow.  Ill,  c.  137. — ^A  discharge  on  a  composition 
granted  to  the  sole  constituent  members  of  a  company  under  sequestration,  both  as 
partners  and  individuals,  in  respect  of  no  objection ;  and  the  sequestration  at  the 
same  time  declared  to  remain  effectual  as  to  the  company  and  its  effects. 

Duncan  Smith  and  one  Jones,  the  sole  partners  of  the  firm  of  D.  Smith  and  Com- 
pany, whose  estates  had  been  sequestrated,  presented  petitions  stating  that  their  creditors 
had  agreed  to  accept  of  a  composition,  and  grant  them  a  discharge,  so  far  as  regarded  the 
claims  against  them  as  partners  and  as  individuals,  but  stipulating  that  the  sequestration 
should  subsist  in  relation  to  the  estates  of  the  company ;  and  they  therefore  prayed  the 
Court  to  approve  of  the  composition,  and  grant  a  discharge  accordingly.  When  the 
petitions  were  moved,  the  Court  expressed  great  doubts  as  to  the  competency  of  dis- 
charging the  sole  constituent  members  of  the  company,  and  at  the  same  time  to  declare 
that  the  sequestration  should  subsist  as  against  the  company  itself.  After,  however, 
delaying  the  case  for  consideration,  they  pronounced  this  interlocutor  on  the  petition  for 
Duncan  Smith,  and  a  similar  one  on  that  of  Jones : — '*  Declare  the  sequestration  at  an 
end  in  so  far  as  regards  the  said  Duncan  Smith  as  a  partner  of  the  said  concern  of  D. 
Smith  and  Company,  and  as  an  individual,  in  respect  that  none  of  the  creditors  are 
[332]  objecting ;  but  find  the  sequestration  shall  still  subsist  as  to  the  company,  and  the 
company's  whole  property,  estate,  and  effects ;  recal  the  sequestration  to  the  above  extent 
accordingly,  &c. ;  find  the  said  Duncan  Smith,  as  a  partner  of  the  said  company,  and  as 
an  individual,  discharged  of  all  debts  contracted  prior  to  the  date  of  sequestrating  his 
estate,  except  as  to  payment  of  the  said  composition,''  &c. 

[Cf.  Taylor,  2  D.  962.] 


No.  216.  V.  Shaw  332  (O.E.  859).     15  Feb.  1827.     Ist  Div.— Lord  Eldin. 

Lord  Ltnedoch  and  Others,  Pursuers. — FvlUrUm — JaToeson. 
J.  OucHTBRLONT,  Esq.,  Defender. — Murray — Rviherfwrd. 

Truetee. — Several  trustees  having  been  nominated  by  a  deed  of  settlement^  and  three 
declared  to  be  a  quorum,  and  all  of  them  having  accepted,  and  the  number  having  been 
reduced  by  death  to  three — Held  that  one  of  them,  who,  although  he  had  accepted, 
yet  declined  to  act,  was  bound  to  concur  with  the  other  two  in  all  reasonable  and 
proper  acts  of  administration,  and  in  particular  in  uplifting  part  of  the  trust-funds,  the 
loan  of  which  he  alleged  he  had  disapproved  of. 

.  The  late  John  Kinloch,  Esq.  of  Eilry,  by  a  disposition  and  deed  of  settlement  dated 
the  7th  of  July  1802,  conveyed  his  whole  estates  to  Lord  Lynedoch  (then  Colonel 
Graham),  Ceorge  Dempster,  Esq.  of  Dunnichen,  William  M^onald  of  St.  Martin's^ 
writer  to  the  Signet,  his  son  William  MDonald,  Esq.,  and  the  defender  Mr.  Ouchter- 
lony,  and  to  the  survivors  of  them,  and  the  acceptors,  as  trustees  for  special  purposes, 
and  particularly  for  investing  L.  12,000  in  lands,  to  be  entailed  in  favour  of  the  same 
series  of  heirs,  and  under  the  same  conditions,  as  contained  in  his  entail  of  the  estate  of 
Kilry.  He  also  provided,  that  any  three  of  the  trustees  accepting  should  form  a  quorum, 
and  that  they  should  not  be  answerable  for  omission,  but  each  only  for  his  own  actual 
intromissions.  By  a  subsequent  deed  he  appointed  his  son  and  heir  of  entail.  Colonel 
Kinloch,  to  be  an  additional  trustee. 
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All  ihe  truBtees  (incltiding  Mr.  Onchterlony)  accepted ;  and  after  the  death  of  Mr. 
Kioloch,  having  invested  about  L.8500  of  the  above  sum  of  L.  12,000  in  lands  in  the 
manner  provid^  by  the  trast-deed,  they  lent  [333]  L.  1000  of  the  balance  to  Colonel 
Kinloch  on  his  own  and  another  gentleman's  personal  bond;  and  in  1816  they  lent  to 
him  L.2486,  being  the  remaining  part  of  the  L.  12,000.  This  latter  sum  they  gave  to 
him  upon  the  security  of  his  own  bond,  and  an  assignation  by  him  of  a  policy  of  insur- 
ance for  L.2500,  which  he  had  effected  on  his  life  with  the  Royal  Exchange  Assurance 
Company.  Mr.  Ouchterlony  did  not  concur  in,  nor,  as  he  alleged,  was  he  made  aware 
of  these  loans ;  and  he  stated  that  when  he  was  informed  of  them,  he  disapproved  of 
them.  The  arrangement,  however,  was  sanctioned  by  a  quorum  of  the  trustees,  con- 
auBting  of  Lord  Lynedoch,  Mr.  Dempster,  and  Mr.  M'Donald;  and  the  deeds,  par- 
ticularly the  assignation,  were  taken  in  favour  of  the  whole  trustees  nominaiim,  including 
Mr.  Onchterlony. 

On  the  17Ui  of  May  1824  Colonel  Elinloch  died,  whereby  the  trustees  acquired 
r%ht  to  uplift  from  the  Assurance  Company  the  sum  of  L.2500.  By  this  time  both 
Mr.  MT>onald  senior  of  St  Martin's,  and  Mr.  Dempster  of  Dunnichen,  had  died,  so 
that|  withont  Mr.  Ouchterlony,  there  was  not  a  quorum  of  trustees.  In  order  to  uplift 
the  money,  it  was  necessaiy  to  have  his  concurrence  in  granting  a  discharge ;  but  he 
declined  to  give  it,  stating  that  he  had  all  along  disapproved  of  the  loans,  and  that  he 
did  not  wish  to  connect  himself  with  the  transaction  in  any  manner,  lest,  in  the  event 
of  any  loes  having  been  sustained  by  it,  he  might  thereby  expose  himself  to  liability 
under  the  clause  relative  to  intromissions.  The  Assurance  Company  having  refused 
to  pay  the  money,  except  with  his  concurrence,  the  other  two  trustees,  Lord  Lynedoch 
and  Mr.  M'Donald,  brought  an  action  against  him,  concluding  that  he  should  be 
oidained  to  perform  his  duty  as  trustee  in  all  respects,  and  in  particular  to  concur  with 
them  in  granting  a  discharge  to  the  Assurance  Company,  and  in  receiving  payment  of 
the  money. 

In  defence  Mr.  Ouchterlony  maintained, — 

1.  That  as  his  acceptance  of  the  office  of  trustee  took  place  under  the 'condition 
that  he  should  not  be  liable  for  intromissions,  unless  he  actually  intromitted ;  that  if 
he  were  to  concur  in  the  demand  made  upon  him,  he  would  of  necessity  expose  himself 
to  SQch  a  reeponsibility ;  and  as  he  had  all  along  disapproved  of  the  transaction,  and 
eonsidered  it  iigurious  to  the  estate, — and  as  at  all  events,  whether  loss  and  damage 
had  been  sustained  or  not,  he  could  not  be  required  to  place  himself  in  a  situation 
which  might  give  rise  to  a  demand  against  him  on  that  account,  he  could  not  be 
compelled  to  do  so ;  and, 

2.  That  although  the  assignation  was  taken  in  his  favour,  yet  this  had  been  done 
withont  his  consent ;  and  it  was  therefore  incumbent  on  the  other  trustees  who 
had  done  so,  to  extricate  themselves  in  the  way  which  they  thought  best,  without 
implicating  him. 

To  this  it  was  answered, — 

1.  That  as  he  had  accepted  the  office  of  trustee,  he  was  bound  to  [334]  perform  the 
duties  of  it,  and  was  not  entitled  to  withdraw  or  resign,  more  especially  as  tbere  was 
no  longer  a  quorum  without  him ;  and, 

2.  That  as  the  uplifting  of  the  money  and  granting  the  discharge  was  a  proper  and 
reasonable  act  of  administration,  and  would  have  the  effect  of  restoring  matters  to  the 
same  situation  as  if  no  loan  had  been  made,  he  was  not  entitled  to  withhold  his  con- 
correnoe  from  the  accomplishment  of  that  object. 

The  Lord  Ordinary  found  "  that  the  defender  John  Ouchterlony  is  not  at  liberty  to 
withdraw  himself,  and  renounce  the  management  of  the  trust-estate,  as  one  of  the 
tmstees  appointed  by  the  trust-deed  in  question,  executed  by  the  deceased  John 
Kinloch ;  but  that  he  is  bound  to  act  as  trustee  along  with  the  pursuers  in  granting  a 
Yalid  discharge  to  the  Corporation  of  the  Eoyal  Exchange  Assurance  in  London  for  the 
snm  of  L2500  sterling,  mentioned  in  the  summons,  contained  in  the  policy  of  insurance 
by  said  corporation,  and  in  recovering  payment  of  the  same,  and  in  general  in  the 
management,  recovery,  and  application  of  said  trust-estate,  until  the  trust-affairs  shall 
be  finally  wound  up  and  brought  to  a  conclusion,  in  terms  of  the  before-mentioned  trust- 
deed;  and  found  and  declared  that  he  is  bound,  in  the  future  management  of  the 
estate^  to  act  along  with  the  trustees,  and  to  concur  with  them  in  all  proper  and 
necessary  acts  of  administration ;  and  decerned  accordingly." 
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The  Court  adhered.^ 

Lord  Presidbnt. — The  defender  may  have  acted  rightly  in  refusing  to  lend  the 
money  in  the  way  in  which  it  was  done ;  hut  what  he  is  here  required  to  do,  is  to 
consent  to  take  the  money  from  the  Assurance  Company,  and  so  remedy  that  which  he 
alleges  ought  not  to  have  heen  done.  I  therefore  think  that  he  is  bound  to  concur  in 
doing  so. 

Lord  Balgrat. — ^By  accepting  of  the  office  of  trustee,  the  defender  necessarily 
agreed  to  submit  to  the  opinion  of  the  majority ;  and  indeed,  if  he  were  permitted  to 
resist  that  opinion,  he  would  just  be  making  himself  a  sine  quo  nan.  If  he  had  conceived 
the  loan  an  improper  transaction,  he  ought  to  have  complained  to  this  Court,  but  he 
did  not  do  so ;  and  the  question  now  is,  not  as  to  the  loan,  but  as  to  the  repayment  of 
the  money.  This  cannot  be  accomplished  without  his  concurrence,  as  there  would 
otherwise  not  be  a  quorum ;  and  as  it  is  a  reasonable  and  proper  act  of  administration, 
I  think  he  is  bound  to  concur. 

Lord  Gillies. — I  am  of  the  same  opinion.  The  clause  constituting  a  quorum 
declares  that  any  three  of  those  who  have  accepted  shall  form  it.  If  he  had  wished 
not  to  act,  he  ought  not  to  have  accepted ;  but  by  accepting  he  is  bound  to  act,  and 
in  doing  so  he  is  not  entitled  to  resist  the  will  of  the  majority,  and  to  say  to  them, 
^S^  volOf  aicjvheo.  If  he  resisted  the  lend-  [336]  -ing  out  of  the  money,  it  seems  some- 
what inconsistent  to  resist  the  taking  of  it  back. 

Lord  Craigib  concurred. 

[Cf.  4  W.  &  S.  148;  6  S.RR.  (H.L.)  310;  11  S.  60;  Setm  v.  Dawson,  4  D.  329.] 
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Prescription — Glebe. — The  possession  by  a  proprietor  of  a  barony  for  upwards  of  forty 
years  of  a  piece  of  ground,  formerly  the  grass  glebe  of  tixe  minister  of  the  parish,  but 
situated  in  the  centre  of  the  barony,  under  an  agreement  by  the  Presbytery  to  grant 
a  feu,  but  without  any  feu  having  been  granted,  held  not  sufficient  to  establish  a 
prescriptive  right  thereto. 

In  the  parish  of  Corstorphine,  besides  the  glebe  and  church-yard  adjoining  the 
church  and  manse,  there  was,  at  about  two  miles  distance,  and  which  was  situated 
in  the  centre  of,  and  entirely  surrounded  by  the  barony  of  Gogar,  which  had  originally 
belonged  to  one  of  the  prebends  of  the  provostry  of  Corstorphine,  and  had  been  appointed 
as  a  grass  glebe  to  [341]  the  minister  of  Corstorphine,  another  glebe  of  four  acres  in 
extent,  with  a  church-yard.  In  1748,  Sir  Robert  Myrton,  then  proprietor  of  the  barony, 
made  an  application  for  the  purchase  of  this  glebe  and  church-yard  to  the  Presbytery 
of  Edinburgh,  who,  after  appointing  a  committee  to  commune  with  him  on  the  subject, 
agreed  that  they  should  give  him  a  feu  at  an  annual  feu-duty  of  L.4,  (being  the  then 
rent  of  the  glebe,)  and  that  the  feu-right  should  contain  all  the  ordinary  clauses  in  such 
rights.  They  further  appointed  the  committee  to  get  the  feu-right  drawn  out  and 
executed  by  the  mimster  of  Corstorphine,  and  they  empowered  the  moderator  to  sign 
the  same  in  their  name.  No  feu  right,  however,  was  executed ;  but  Sir  Robert  entered 
into  possession,  and  regularly  paid  the  stipulated  feu^uty  to  the  several  incumbents 
during  his  life.  On  his  death  he  was  succeeded  in  the  barony  of  Gogar  by  David 
Cunninghame,  who  in  1790  conveyed  it  to  Ramsay,  the  defender's  grandfether;  and 
in  the  disposition  the  glebe  and  church-yard  were  nominaiim  disponed  as  "  the  glebe 
and  church-yard  feued  by  the  Presbytery  of  Edinburgh  to  the  said  Sir  Robert  Myrton." 
Infeftment  followed  on  this  disposition,  and  the  possession  of  the  glebe  was  continued 
as  formerly ;  but  the  present  pursuer  having  been  inducted  to  the  living  of  Corstorphine 
in  1814,  he  refused  to  accept  the  stipulated  feu-duty ;  and  in  1826  he  raised  this  action, 


1  Affirmed  July  7,  1830,  (4  W.  S.  p.  148).    See  XL  p.  60. 
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cofidTidmg  foT  TeductioD  of  Baznaay^s  titles, — ^for  his  removal  from  the  lands, — ^for 
^7m«iit  of  the  lente  of  the  glebe  since  1814, — and  also  to  have  it  declared  that  the 
ponofit  and  bis  suoceaaors  in  the  cure  had  the  only  good  and  undoubted  right  to  the 
IjLebe  in  question. 

The  defences  were, — 

1.  That  the  glebe  being  locally  situated  within  the  barony  of  Oogar,  and  having  in. 
all  likelihood  originally  formed  part  of  that  barony,  the  titles  to  &e  barony  were  a 
BufSdent  ground  on  which  to  found  a  prescriptive  possession ;  and  that  there  having 
been  a  possession  for  forty  years,  it  was  protected  by  the  infeftment  of  the  defender's 
aothois  in  that  barony. 

3.  That  as  a  glebe  is  possessed  without  a  feudal  title,  a  conveyance  not  feudal  is 
sufficient  to  found  a  title  to  prescribe  in  a  third  party ;  and, 

3.  That  this  glebe  having  been  appointed  to  the  minister  as  a  grass  glebe,  an 
exchange  of  that  for  an  annual  sum  equal  to  the  legal  money  allowance  in  lieu  of  a 
grass  glebe,  sanctioned  by  the  Presbytery,  could  not  afterwards  be  challenged,  on  the 
same  principle  that  a  grass  glebe  cannot  be  demanded  where  the  statutory  allowance 
has  been  accepted  under  sanction  of  the  Presbytery. 

The  Lord  Ordinary  repelled  the  defences,^  and  the  Court  adhered. 

[342]  Lord  Justiob-Clibk. — I  am  ready  to  admit  the  hardship  of  this  case ;  but  I 
must  lay  that  out  of  view.  It  is  clear  that  there  was  not  on  the  face  of  any  document 
a  real  infeftment  in  this  piece  of  ground  till  1790.  Then,  when  we  go  back  to  the 
origin  of  the  possession,  we  see  there  is  an  acknowledgment  that  it  was  no  part  of  the 
barony,  for  Sir  Robert  Myrton  proposes  to  purchase  it  as  a  glebe  which  had  belonged 

^  His  Lordship's  interlocutor  and  note  were  in  these  terms : — **  Finds  that  a  proposal 
having  been  submitted  to  the  Presbytery  of  Edinburgh,  through  the  minister  of 
Corstorphine,  by  Sir  Robert  Myrton,  then  proprietor  of  Gogar,  for  purchasing  the  glebe 
and  church-yard  at  Gogar,  a  committee  is  appointed  to  take  that  matter  into  considera- 
tion ;  that  at  a  meeting  of  the  Presbytery,  held  on  27th  July  1748,  the  committee 
report  in  favour  of  the  proposal  that  the  Presbytery  should  give  Sir  Robert  a  right  to 
the  glebe  and  church-yard  of  Gk)gar  by  a  feu,  and  that  the  feu-duty  should  be  L.4 
steriiog ;  and  the  Presbytery  unanimously  agree  to  this  proposal,  and  that  the  feu-right 
should  contain  all  the  usual  clauses  in  feu-rights ;  and  they  appoint  the  above>named 
committee  to  cause  draw  out  the  feu-rights,  and  to  see  the  same  executed  and  signed 
by  the  minister ;  and  they  appoint  and  empower  their  moderator,  in  their  name,  to  sign 
the  said  feu-right  to  the  said  Sir  Robert; — ^that  no  feu-right  appears  to  have  been 
executed  in  terms  of  this  resolution  of  the  Presbytery ;  but  possession  followed  in 
favour  of  the  proprietor  of  Gogar,  and  has  been  continued  ever  since ; — that  Colonel 
D^vid  Cunninghame,  who  succeeded  to  Sir  Robert  Myrton,  sold  the  estate  of  Gogar  to 
Mr.  Ramsay  of  Bamton ;  and  the  disposition  and  infeftment  following  upon  it  in  the 
year  1790,  specially  mentioned  among  the  subjects  conveyed  <  the  glebe  and  church- 
*  jtad  of  Gogar;' — that  this  investiture  in  the  year  1790  is  obviously  insufficient  to 
confer  a  prescriptive  right  upon  the  defender ;  and  that  the  minute  of  the  Presbytery 
not  being  a  conveyance,  but  only  a  resolution  to  grant  a  conveyance,  can  give  the 
proprietor  of  Gogar  no  right  to  ascribe  his  possession  of  the  glebe  to  the  infeftment  of 
his  authors  in  the  barony  of  Gogar,  of  which  probably  it  was  originally  a  portion  ;— 
therefore  &adB  that  the  defender  cannot  plead  the  positive  prescription  in  his  own 
favour  in  this  case,  nor  object  the  negative  prescription  to  the  pursuer ;  and,  upon  the 
whole,  repels  the  defences,  decerns  in  the  declaratory  conclusions  of  the  libel ;  and  as 
to  the  conclusion  for  bygone  rents  and  removing,  appoints  parties  to  debate." 

"  NoTK. — ^There  seem  to  be  two  answers  to  the  plea  of  the  defender,  that  lus  pre- 
decessor, Sir  Rob^  Myrton,  was  entitled  to  ascribe  his  possession  of  the  glebe  of 
Gogar  to  his  right  in  the  barony  of  Gogar,  and  so  protect  his  possession  by  his  infeft- 
ment in  this  barony.  1.  There  is  no  evidence  that  this  glebe  ever  formed  a  portion  of 
the  barony ;  but,  on  the  contrary,  the  presumption  is,  that  it  never  did ;  for  Gogar  was 
a  panonage  at  Ae  time  of  the  Reformation,  as  appears  from  Keith's  Catalogue.  2.  The 
parties  in  the  transaction  of  1748  do  not  represent  it  as  having  been  a  part  of  the 
butmjt  nor  propose  completing  the  title  upon  that  supposition.  The  proprietor  of 
Qoffir  was  to  hold  the  glebe  feu  of  the  Presbytery  as  superiors." 
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to  the  proYOstry  of  Corstorphine ;  and,  as  observed  by  the  Loid  Ordinary  in  his  note, 
it  appears  from  Keith's  Catalogue  that  Gogar  was  a  parsonage  at  the  time  of  the 
Reformation.  Now  the  Presbytery  had  no  right  to  grant  a  fen  ;  thongh,  if  they  had 
done  so,  and  infeftment  had  followed  with  a  prescriptive  possession,  it  never  could 
have  been  challenged,  as  was  found  in  the  case  of  Falkland.  But  the  Presbytery  never 
granted  any  document  on  which  infeftment  could  be  taken.  Sir  Robert  no  doubt^ 
entered  into  possession,  but  the  possession  was  without  any  title  till  1798 ;  and,  in  the 
conveyance  then  granted,  it  is  expressly  said  to  have  been  feued  by  the  Presbytery, 
which  excludes  the  notion  of  its  being  part  of  the  barony,  though  it  may  be  locally 
situated  within  it,  as  to  which  we  have  no  sufficient  evidence.  I  cannot,  therefore,  now 
refuse  the  minister's  claim ;  for  if  the  ground  in  question  is  to  be  held  to  have  been 
possessed  as  part  of  the  barony,  the  minister  would  not  even  have  a  claim  for  the  L.4. 

Lord  Pitmillt. — I  am  of  the  same  opinion.  Ramsay's  plea  can  only  be  one  of 
prescription  on  the  old  titles.  He  cannot  found  it  on  the  contract  as  a  [343]  title,  or 
on  the  disposition  1790,  as  forty  years  have  not  run ;  he  must  therefore  make  it  out  on 
the  old  titles.  But  he  has  not  proved  the  glebe  to  have  been  originally  part  of  the 
barony ;  and  although  he  had,  the  possession  rested  on  the  bargain  with  the  Presbytery, 
which  was  utterly  inconsistent  with  the  notion  of  its  being  part  of  the  barony.  This 
is  not  at  all  the  same  with  the  case  of  Stonykirk. 

Lord  Allowat. — I  entirely  concur.  There  was  no  title  on  which  prescription 
could  run.  The  glebe  was  so  at  the  Reformation,  and  we  do  not  see  the  date  of  the 
barony;  but  at  any  rate  the  defender's  own  titles  set  forth  the  glebe  as  a  separate 
tenement,  and  he  cannot  maintain  the  plea  that  it  was  part  of  the  barony.  The  case 
of  Stonykirk  does  not  at  all  apply.  There  was  in  that  case  a  designation  of  part  of  the 
estate  of  Ardwell,  but  it  had  never  been  carried  into  effect.  The  ground  had  never 
been  possessed  by  the  minister,  and  continued  always  to  be  possessed  as  part  of  the 
estate  of  ArdwelL 

Lord  Glbnleb. — It  ia  plain  that  the  conveyance  in  1790  is  out  of  the  question,  as 
is  also  the  attempt  to  apply  the  possession  to  the  old  titles ;  for,  by  the  defender's  own 
statement,  it  was  not  actually  possessed  as  part  of  the  barony.  But  the  matter  does 
not  appear  to  me  to  be  completely  sifted  to  the  bottom.  I  am  not  satisfied  that  infeft- 
ment was  necessary  to  found  a  title  for  prescriptive  possession,  as  this  was  an  allodial, 
not  a  feudal  property.  If  an  allodial  proprietor  assign  his  right,  and  the  buyer  possess, 
is  not  that  enough  ?  The  only  way  in  which  this  is  made  out  to  be  a  glebe  is,  that  it 
was  assigned  by  decree  of  locality ;  but  the  Court  of  Teinds  had  no  right  to  assign  it. 
It  may  have  been  part  of  the  barony,  and  what  right  had  the  Teind  Court  to  give  it  to 
the  minister  as  a  grass  glebe?  And  if  this  be  challengeable,  it  will  be  enough  to 
support  the  defender's  right. 

De/ender^e  AtUTioritiea, — (1.) — 2  Ersk.  1,  30;  Minister  of  Stonykirk,  June  10, 
1724,  (10,819.)— (2.)— 3  Ersk.  7,  3;  2  Stair,  12,  8.— (3.)— 1663,  c.  21;  D.  of 
Argyll,  July  9,  1807,  (F.C.). 
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J.  M'Nair. — FullertonSrovm. 

E.  M'Nair  and  R  Brunton. — BtUJierfurd — Oibaon-Craig. 

Competing. 

Heritable  Security, — 1. — A  bond  with  a  double  holding,  and  infeftment  following, 
preferred  to  a  prior  bond  with  a  public  holding,  the  infeftment  on  which  was  uncon- 
firmed ; — and, — 2. — ^A  bond  granted  in  security  of  two  biUs  specifically  narrated,  not 
vacated  in  consequence  of  these  individual  bills  having  been  retired  by  subsequent 
renewals,  the  debt  remaining  undischarged. 

Mr.  M*Nair,  merchant  in  Glasgow,  in  security  of  a  loan  of  L.2000,  granted  to  James 
M'Nair  an  heritable  bond  over  a  property  held  by  him  in  feu  under  a  subject  superior 
for  payment  of  a  penny  Scots  feu-duty.  In  the  obligation  to  inf ef t  contained  in  this 
bond,  Mr.  M'Nair  bound  himself  "  to  infeft  and  seise  the  said  James  M^Nair,  &c  in 
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&%  i^poctive  sabjectB  before  described,  to  be  holden  in  the  same  manner,  and  for 
^pnent  of  the  like  feu-dnties,  that  I  hold  or  may  hold  the  same,  and  that  either  by 
ckttitotB  of  TQsignatdon  or  confinnation,  or  both,  the  one  being  always  without  prejudice 
to  t^e  other."  The  precept  was  in  these  words  : — '*  I  hereby  require  you  and  each  of 
you,  jointly  and  severally,  my  bailies  in  that  part  hereby  specially  constituted,  that  on 
sight  hereof  ye  pass,  <fec,  and  there  give  and  deliver  heritable  state  and  sasine,"  &c. 
Infeftment  was  taken  on  this  bond  on  the  19  th  of  October  1819,  and  duly  recorded ; 
but  no  confinnation  was  obtained. 

Subsequently  to  this,  Mr.  M'Nair  had  been  accommodated  by  Robert  M*Nair  and 
Bninton  with  two  acceptances  of  L.2000  each,— the  one  dated  [3M]  28th  October  1819, 
and  the  other  Ist  July  1820, — ^which  were  discounted  with  the  Royal  Bank ;  and  on  the 
9l]i  of  August  1820  he  granted  to  them  over  the  same  property  an  heritable  bond  of 
relief  for  the  sum  'contuned  in  the  said  two  bills  or  promissory  notes,'  which  were 
specially  mentioned  in  the  bond.  This  bond  contained  a  double  manner  of  holding  a 
me  vd  de  me^  and  infeftment  was  immediately  taken  on  it,  and  the  infeftment  recorded. 

Mr.  M'Nair's  estates  having  been  subsequently  sequestrated,  the  lands  over  which 
these  securities  were  granted  were  sold  by  the  trustee,  who  brought  a  multiplepoinding 
as  to  the  disposal  of  the  price.  In  this  process  claims  of  preference  were  lodged  for 
James  M'Nair,  and  for  Messrs.  Robert  M'Nair  and  Brunton. 

To  the  claim  of  the  former  it  was  objected,  that  his  bond  could  only  authorize  a 
pabhc  holding;  and  that  there  having  been  no  confirmation  obtained  prior  to  the 
infeftment  on  the  second  bond,  it  must  be  postponed  to  that  bond ;  while  to  the  claim 
for  Messrs.  M*Nair  and  Brunton  it  was  objected  by  James  M^Nair,  that  the  specific  bills 
for  which  the  bond  in  security  was  granted  had  been  duly  retired,  whereby  the  bond 
had  been  vacated,  on  the  principles  of  the  decision  in  the  case  of  the  Bank  of  Scotland 
V.  the  Bank  of  England,  (14,121) ;  and  although  it  was  alleged  that  they  had  been 
merely  retired  by  renewals  which  were  still  unpaid,  he  contended  that  there  was  no 
sufficient  evidence  that  the  biUs  now  said  to  constitute  the  debt  were  really  renewals 
of  the  specific  biUs  for  which  the  security  was  granted. 

The  Lord  Ordinary  ^  and  the  Courts  however,  being  satisfied  that  these  were  truly 
renewals  of  the  original  bills,  and  being  clearly  of  opinion  that  James  M'Nair's  security 
anthorized  only  a  public  holding,  and  was  consequently  subject  to  the  same  objection 
which  occurred  in  the  cases  of  Rowland  v.  Campbell,  (ante.  Vol.  III.  No.  141,)  and 
Strathers  v.  Lang,  ante,  YoL  IV.  No.  281,)  preferMO  Messrs.  Robert  M'Nair  and 
Brunton  to  the  fund  in  medio,^ 

^  His  Lordship  issued  this  note  of  his  opinion : — "On  the  objection  to  the  claim  of 

Messrs.  Robert  M'Nair  and  Robert  Brunton,  it  appears  to  the  Lord  Ordinary  that  the 

biUs  mentioned  in  the  heritable  bond  granted  to  them  were  truly  paid  by  them  to  the 

extent  for  which  they  now  claim  relief.     On  the  other  question,  it  appears  to  the  Lord 

Ordinary,  1.  That  the  security  in  favour  of  Mr.  James  M'Nair  does  not  contain  one 

word  which  affords  reason  for  believing  that  the  parties  to  any  effect  contemplated,  or 

intended  to  grant  or  receive,  a  new  right  of  subf  eu  under  the  disponer,  or  any  thing  but 

a  eon^eyance  over  to  the  disponee  of  the  feu-right  already  in  existence  under  the 

snperior;  and  2.  That^  on  the  contrary,  the  words  of  this  instrument  prove  that  such 

subfen  was  not  contemplated  or  intended.     The  words,  'to  be  holden  in  the  same 

'  manner,  and  for  payment  of  the  like  feu-duties  that  I  hold,  or  may  hold  the  same,  and 

*  that  eitiier  by  charter  of  resignation  or  confirmation,  or  both,  the  one  being  always 

'  wiibout  prejudice  to  the  other,'  seem  to  the  Lord  Ordinary  incapable  of  admitting  a 

boMiDg  trnder  a  new  subfeu,  not  by  charter  of  resignation  or  confinnation." 

*  See  VH.  p.  653. 


120  HARROWAR^S  TRUSTRRS  V.  OOUPRR^B  TRUSTRRS.  V.  fliiair. 

No.  224.        V.  Shaw  347  (O.E.  874).    16  Feb.  1827.    2nd  Div.— Lord  Mackenzie. 

Harrowar's  Teustbbs,  Pursuers. — Mare. 
Coupkr's  Teustbes,  Defenders. — FuUerton — Browvdee, 

AdjvdicatiotL — ^No  ground  for  staying  intimation  of  a  first  adjudication,  that  the  debtor 
had  executed  a  trust-deed  of  all  his  heritahle  property  for  hehoof  of  his  creditors,  on 
which  the  trustees  had  taken  infeftment. 

Lord  Mackenzie  reported  this  case,^  which  was  a  first  abjudication  led  at  the 
instance  of  Harrowar's  trustees  against  Couper,  in  reference  to  an  ohjection  taken  to  the 
usual  motion  for  intimation. 

Coupar  had  executed  a  trust-deed  of  his  whole  heritable  property  for  behoof  of  his 
creditors ;  but  to  this  Harrowar's  trustees,  who  were  creditors,  declined  to  accede,  and 
they  ndsed  a  summons  of  adjudication  against  Couper,  to  which  his  trustees,  who  had 
been  duly  infef t  on  the  trust-deed  in  their  favour,  put  in  defences,  stating  that  as  Mr. 
Couper  was  completely  divested  by  the  trust-deed,  it  was  incompetent  for  any  of  his 
creditors  to  proceed  by  adjudication  against  him  without  setting  aside  the  trust-deed, 
and  infeftment  following  on  it,  which  was  not  attempted ;  and  on  this  ground  they 
opposed  the  motion  for  intimation.  On  the  other  hand  it  was  conttoded  for  Harrowar's 
trustees,  that  the  existence  of  the  trust  conveyance  was  no  bar  to  an  adjudication,  which 
would  at  least  carry  the  reversionary  interest ;  but  at  all  events  that  this  was  a  plea  on 
the  merits,  which  could  not,  under  the  new  forms,  be  discussed  till  the  record  was 
closed,  and  that  it  was  impossible  to  allow  intimation  to  be  delayed  till  then. 

The  Court,  being  unanimously  of  opinion  that  there  was  no  ground  for  staying 
intimation,  directed  his  Lordship  to  pronounce  an  order  accordingly. 

LoBB  Glenlbb. — I  understand  that  intimation  cannot  be  stopped,  unless  the 
defender  can  show  instarUer  that  there  are  no  grounds  for  adjudging,  as  if  he  produce 
a  discharge  of  the  debt.  It  is  perfectly  settled,  however,  that  the  existence  of  a  trust- 
deed  is  no  objection  to  a  non-acceding  creditor  adjudging.  It  may,  no  doubt^  be  to  little 
purpose ;  but,  as  the  truster  is  not  divested  of  the  beneficial  interest,  a  creditor  may 
adjudge  for  the  reversion ;  and  so,  although  originally  the  first  adjudication  was  held  to 
denude  the  debtor,  [848]  it  was  never  imagined  that  this  precluded  a  second,  or  any 
number  of  subsequent  adjudications. 

The  other  Judges  concurred,  observing  that  the  case  of  Tait,  quoted  for  the 
defenders,  had  no  application  here. 

Defenderi  AiUhority. — Queensberry  Executors  t?.  Tait,  July  11,  1817,  (F.C.). 

[Ct  Speirs  v  Speirs,  13  D.  88.] 


No.  226.  V.  Shaw  348  (O.E.  875).    17  Feb.  1827.    2nd  Div.— Admiralty. 

Sea  Insurance  Compant  of  Scotland,  W.  Braidwood  their  Manager, 

and  Others,  Suspenders. — BtUherfiircL 

J.  Gavin  and  Others,  Chargers. — Forsyth — Neaves, 

Title  to  Sue  and  be  Sued — Society. — The  Court  sustained  a  libel  and  charge  directed 
against  an  Insurance  Company  not  incorporated  by  charter,  and  against  the  manager 
and  certain  individual  directors  who  had  subscribed  the  policy  of  insurance  on  which 
the  action  was  brought. 

Gktvin  and  others,  owners  of  the  brigantine  Sarah  of  Leith,  which  had  been  wrecked 
in  the  bay  of  Saloe  in  Spain,  raised  a  summons  or  precept  in  the  Court  of  Admiralty, 

^  He  made  the  report  *'  with  reference  to  the  points,  whether  intimation  must  be 
ordered  before  parties  can  be  heard  at  all  in  the  cause ;  and  whether,  if  they  can  be 
heard  at  all,  the  statement  of  the  defenders  affords  ground  for  refusing  to  order 
intimation." 
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aMng  forth  that  by  ^'policy  of  insnrance,  bearing  date  the  17th  August  1821  yean, 

nude  and  granted  by  the  Sea  Insurance  Company  of  Scotland,  and  underwritten  or 

sobsoibed  by  Robert  Gordon,  George  Mylne,  and  Colin  M'Nab,  three  of  the  ordinary 

directors  of  aud  for  the  said  Sea  Insnrance  Company  of  [349]  Scotland,  to  and  in  favour 

of  the  said  John  Gravin,  &c,  he  the  said  John  Gavin  did  make  assurance,"  &c.    The 

libel  then,  after  detailing  the  particulars  of  the  shipwreck  of  the  vessel,  proceeded  to 

salKome,  **That  a  total  loss  has  been  sustained  by  the  pursuers  of  the  said  brigantine 

01  Yessel,  the  Sarah,  her  furniture  and  materials ;  and  the  said  Sea  Insurance  Company, 

niDagers,  directors,  and  partners  thereof,  are  liable  in  indemnification  to  the  pursuers 

of  said  loss,  in  terms  and  by  virtue  of  the  aforesaid  policy,  to  the  amount  of  the  foresaid 

8am  of  Lbl200  sterling  underwritten  thereon  by  them  as  aforesaid :  And  although  the 

pmsaers  have  frequently  desired  and  required  the  said  Sea  Insurance  Company,  and 

William  Biaidwood,  their  manager,  and  a  partner  thereof,  and  the  said  Eobert  Gordon, 

George  Mylne,  and  Colin  M'Nab,  who  subscribe  the  said  policy,  to  make  payment  to 

them  of  the  foresaid  sum,  and  interest  thereof,  but  under  deduction  as  after  mentioned, 

yet  they  refuse,''  Ac     The  conclusion  then  followed  thus : — *'  Therefore  the  said  Sea 

Insurance  Company  of  Scotland,  the  said  William  Braid  wood,  Robert  Gk>rdon,  George 

Mylne,  and  Colin  M'Nab,  ought  and  should  be  decerned  and  ordained,  by  decree  of  the 

Judge  of  onr  said  High  Court  of  Admiralty,  to  make  payment  to  the  pursuers  of  the 

afcnesaid  sum  of  L.1200  sterling,"  &c 

Defences  against  this  action  were  lodged  in  name  of  '*  the  Sea  Insurance  Company 
of  Scotland,  and  William  Braidwood  junior,  their  manager;"  and,  after  considerable 
litigation  in  the  Court  of  Admiralty,  decree  was  pronounced  in  terms  of  the  summons, 
and  homing  was  executed  thereon  in  similar  terms,  the  messenger's  execution  being  as 
follows : — '*  A  full  double  to  the  will,  with  a  just  copy  of  charge  to  the  effect  foresaid 
tbeieto  subjoined,  I  left  for  the  Sea  Insurance  Company  of  Scotland,  as  a  company,  in 
tbe  hands  of  a  clerk  within  their  counting-room  in  Hunter  square,  Edinburgh,  for  their 
behoof;  the  like  double  and  copy  of  charge  I  delivered  to  the  said  William  Braidwood, 
peiaonally  apprehended ;  and  the  like  double  and  copy  of  charge  I  left  for  each  of  the 
said  Robert  Gordon,  George  Mylne,  and  Colin  M'Nab,  in  the  hands  of  a  clerk  within 
the  said  insurance  office  aforesaid,"  &c. 

Of  the  horning  thus  executed,  a  suspension  was  brought  in  the  name  of  "  The  Sea 
Insurance  Company  of  Scotland,  and  William  Braidwood,  manager  of  the  said  company, 
and  Bobert  Gordon,  George  Mylne^  and  Colin  M'Nab,  directors." 

After  some  procedure  had  taken  place  in  discussing  the  merits  of  the  cause,  a  doubt 
was  started,  in  consequence  of  certain  difficulties  said  to  have  been  entertained  in  the 
House  of  Lords  in  regard  to  cases  then  depending  with  the  Commercial  Banking 
Company  and  the  Glasgow  Bank,  how  far  the  suspenders,  not  being  a  corporate  society, 
coold  sue  or  be  sued  under  their  denomination  of  the  Sea  Insurance  Company,  or  through 
their  office-bearers;  and  the  Courts  considering  this  objection  [350]  to  be  parajudxcia^ 
alter  delaying  the  cause  for  some  time  in  expectation  of  a  judgment  by  the  House  of 
Loids  in  the  actions  now  alluded  to,  ordered  Causes  on  the  point 
In  these  Cases  the  suspenders  aigued, — 

1.  That  no  self-constituted  society  could  sue  as  a  corporate  body,  either  by  its  name 
or  throu^  its  office-biBarers,  as  had  frequently  been  decided  in  the  case  of  mason  lodges 
and  similar  associations;  and  that  although  a  mercantile  company  might  sue  by  its 
proper  firm,  whereby  it  subscribed  its  obligations,  it  had  been  settled  in  &e  case  of  the 
Culcreuch  Cotton  Company  that  it  could  not  sue  by  a  mere  name  or  designation ;  and 
•ocoidingly,  as  the  liability  to  be  sued  was  co-ordinate  with  the  privilege  of  suing,  the 
precept  and  charge  in  this  case  were  incompetent ;  and, 

2.  That  the  objection  was  not  removed  by  the  introduction  of  the  names  of 
individual  directors,  because  they  were  not  sued  in  this  case  as  individuals,  but  solely 
in  their  character  of  office-bearers  of  a  self-constituted  society ;  and  being  so  called,  a 
penona  standi  could  not  (agreeably  to  the  principles  of  the  decision  in  the  case  of  Wilson 
t?.  Xippen)  be  given  them  by  the  circumstance  of  their  having  an  individual  interest,  in 
reject  of  whidi  no  action  was  brought  against  them,  and  in  which  character  they  bad 
not  entered  appearance. 

On  the  other  hand,  the  chargers,  besides  contending  that  the  objection  could  only 
go  to  the  <^i<nni«»l  of  the  suspension  as  incompetently  brought,  maintained, — 

1.  That  althon^  self-constituted  associations  for  trifling  or  special  purposes  ^ere 
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not  capable  of  suing  or  being  sued,  yet^  by  the  law  of  Scotland,  societies  for  the  purposes 
of  trade  had  always  been  allowed  this  privilege,  howeyer  numerous  their  partners 
might  be ;  that  such  partnerships  were  undoubtedly  entitled  to  sue  under  their  social 
firm,  and  that  there  was  no  real  distinction  between  what  was  called  a  firm,  (the  names 
in  which  were  frequently  of  persons  no  longer  partners,  and  perhaps  long  since  dead,) 
and  a  mere  denomination ;  and  as  to  the  case  of  Cuicreuch,  that  the  objection  there 
was  obviated  in  the  present  case  in  consequence  of  there  being  individual  partners  or 
directors  named,  against  whom  diligence  might  proceed ;  and, 

2.  That  at  all  events  the  conclusions  in  the  precept  against  the  individuals  who  had 
themselves  subscribed  the  policy  on  which  the  action  was  founded,  was  sufficient  to 
support  the  action,  they  being  personally  responsible  for  the  whole  obligations  of  the 
company  undertaken  in  their  names. 

The  Court  repelled  "  the  objection  to  the  competency  of  the  libel  and  charge,"  and 
ordered  the  cause  to  the  roll  for  judgment  on  the  merits.^ 

[351]  LoBD  Justiob-Clbrk. — We  were  not  anxious  to  stir  this  question ;  but  we  had 
our  attention  called  to  it  by  the  proceedings  in  the  House  of  Lords  in  the  cases  of  the 
Commercial  Bank  and  manager,  and  the  Glasgow  Bank  and  manager.  These  remained 
for  the  consideration  of  the  House  of  Lords,  and  it  was  therefore  proper  for  us  to  pause ; 
but  as  there  is  no  likelihood  of  a  speedy  decision  of  these  cases  by  the  House  of  Lords, 
and  as  the  chargers  have  been  met  in  a  new  action  by  the  plea  of  lis  alibi  pendens^  we 
must  dispose  of  the  question.  It  is  no  doubt  attended  with  considerable  difficulty,  and 
I  certainly  was  anxious,  if  possible,  to  get  over  the  difficulty.  I  am  satisfied,  however, 
that  the  case  of  the  Cuicreuch  Cotton  Company  was  rightly  decided.  There  is  a  com- 
plete distinction  between  proper  firms,  consisting  of  the  names  of  partners  with  the 
company,  by  which  the  obligations  of  the  company  are  subscribed,  and  a  mere  descrip- 
tive denomination.  I  have  no  doubt  of  the  right  of  a  company  to  sue  and  defend  under 
such  proper  firms  as  Sir  William  Forbes  and  Company,  who,  by  the  way,  do  not 
sign  Sir  William  Forbes  and  Company,  but  William  Forbes  and  Co.  Firms  are  very 
d^erent  from  names.  What,  then,  is  the  case  here?  The  summons  states  the  policy 
to  have  been  entered  into  by  the  Sea  Insurance  Company,  and  the  individuals  named 
are  set  forth  as  managers  and  directors  thereof ;  and  we  are  not  entitled  to  say  that  the 
conclusion  against  them  is  against  them  merely  as  individuals  who  had  signed  a  policy. 
It  is  against  them  in  the  capacity  already  set  forth  in  the  summons.  We  cannot  throw 
out  of  view  that  the  action  is  truly  against  the  Sea  Insurance  Company.  The  action 
brought  IB  not  against  the  individuals ;  and  the  question  here  at  issue  is,  not  whether 
an  action  might  not  lie  against  these  parties  as  individual  partners  of  this  company  who 
had  signed  a  policy,  but  whether  an  action  can  be  brought  against  the  company  by 
calling  their  office-bearers  as  such  ?  And  it  brings  out,  therefore,  the  point  decided  in 
the  case  of  the  Cuicreuch  Cotton  Company.  This  is  here,  as  in  that  case,  just  a  name, 
with  this  difference,  that  a  manager  and  directors  are  added,  not  as  individuals,  but  as 
managers  of  a  self-constituted  company.  This,  however,  does  not  cure  the  defect  I 
do  not  lay  much  stress  on  the  case  of  mason  lodges,  though  in  these  cases  also,  as  here, 
we  had  individuals  as  managers  added  to  the  body. 

Lord  Pitkillt. — ^There  are  two  points  for  consideration  here : — 1.  Where  there  is 
a  mere  descriptive  designation  of  a  company,  and  nothing  more,  I  must  hold  myself 
bound  by  the  decision  in  the  case  of  the  Cuicreuch  Cotton  Company ;  and  although  I 
think  that  decision  right,  still  it  was  a  new  decision ;  but  it  was  right  for  this  reason, 
that  I  do  not  see  how  diligence  is  to  be  done  against  a  company  called  merely  by  its 
designation.  But  I  must  hold,  for  any  thing  I  have  seen,  that  that  was  the  first  case 
of  the  kind ;  and  although  there  is  a  wide  distinction  between  a  case  of  that  kind  and 
one  where  a  proper  firm  is  used,  still  many  actions  were  received  by  the  Court  pursued 
by  companies  under  such  designations  as  the  numerous  actions  at  the  instance  of  the 
York  Buildings  Company.  Tet  the  case  of  the  Cuicreuch  Cotton  Company  is  rightly 
decided,  and  I  would  follow  it  as  to  the  Sea  Insurance  Company,  if  they  had  been 
called  under  that  name  alone,  without  any  individual  partners.  2.  But  it  comes  to  be 
different  when  you  have  names  in  addition.  If  we  had  names  alone,  would  the  action 
not  be  goodi    And  can  the  circumstance  of  the  Sea  [362]  Insurance  Company  being 

1  See  No.  268.     Affirmed  Feb.  18,  1830,  (4  W.  S.  p.  17). 
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added  to  the  names  make  it  worse  f  I  cannot  distinguish  between  this  case  and  that  of 
Sir  William  Forbes,  James  Hunter,  and  Company,  as  these  are  names  of  parties  not  now 
alive.  A  name  like  this  with  individuals  is  not  so  much  of  the  nature  of  a  mere  designa- 
tion as  a  firm  is ;  and  if  action  can  be  sustained  in  the  one  case,  I  think  it  may  also 
in  the  other,  although  I  cettainly  have  great  doubts,  and  give  my  opinion  with  much 
hesition. 

Lord  Allowat. — This  is  a  question  of  great  difficulty  and  importance.  All  the 
decisions  quoted  by  the  suspenders  are  well  decided,  but  none  of  them  rules  the  present ; 
and  we  must  therefore  go  to  general  principles.  Lord  PitmiUy  has  alluded  to  the  York 
Buildings  Company,  That  company,  no  doubt,  was  erected  by  Act  of  Parliament,  but 
only  for  raising  water  in  the  York  Buildings,  and  not  for  buying  land  in  Scotland ;  so 
that,  in  regard  to  questions  arising  out  of  these  purchases,  suits  at  their  instance  by 
their  company  name  could  not  be  authorized  by  the  act ;  yet  no  objection  was  ever  taken 
to  those  suits  which  they  pursued  by  the  company,  and  an  individual  name  as  governor. 
The  remark  of  Lord  Bcmkton  on  the  case  of  the  Lanark  Mason  Lodge  explains  the 
principle  on  which  such  cases  were  decided, — that  a  private  society  is  not  entitled  to 
make  regulations  binding  on  its  members.  It  is  a  sound  observation  by  the  chargers, 
that  there  is  no  real  distinction  between  mercantile  companies,  with  partners  to  any 
extent,  suing  by  any  name,  as  well  as  by  that  of  parties  who  do  not  exist,  or,  as  it 
sometimes  happens,  by  fictitious  names,  such  as  Groodluck  and  Company,  Hazard  and 
Company,  &c  If  individuals  are  held  out  who  may  be  prosecuted  and  may  prosecute 
on  contracts  entered  into  by  them,  that  is  enough.  I  know  of  no  precedent  in  Scotland 
to  stop  a  process  of  this  kind,  and  I  see  no  ground  for  introducing  a  new  law.  Is  there 
any  difference  between  such  names  with  partners  and  a  firm  f  I  can  see  none.  There 
is  another  equally  important  point.  What  could  prevent  the  Judge  Admiral  from  pro- 
nouncing judgment  against  the  four  individuals  against  whom  homing  has  been  raised  1 
Even  take  the  case  of  a  mason  lodge  entering  into  a  contract  by  four  office-bearers,  say 
for  building  a  lodge :  Could  not  the  tradesman  bring  his  action  against  the  lodge  and 
the  four  individuals  1  I  conceive  that  he  could.  Such  is  the  opinion  I  have  formed, 
although  I  should  have  wished  to  have  had  more  time,  as  I  only  got  one  of  the  papers 
last  night.  I  may  add,  that  from  the  English  cases  quoted,  it  appears  that  whether 
the  company  be  good  or  bad,  even  bubble  companies,  parties  teking  the  management,  or 
being  partners,  are  liable  to  fulfil  all  the  obligations  of  the  company. 

LoBD  Glbnleb. — ^Ab  to  the  two  cases  in  the  House  of  Lords,  we  do  not  know  what 
was  the  form  of  the  summons,  and  so  can  say  nothing  about  them.  But  besides,  I 
have  great  doubts  of  finding  any  thing,  in  deciding  a  case  before  us,  on  what  we  hear 
extngudicially  has  passed  in  the  House  of  Lords.  Till  the  decision  by  that  House,  we 
must  decide  here  as  if  no  such  proceedings  had  taken  place ;  and  I  do  think,  according 
to  the  practice  of  Scotland,  that  the  original  summons  in  this  case  was  a  siifficient  libel. 
As  to  descriptive  names,  they  are  not  so  different  from  firms  as  is  supposed.  The  case 
of  the  Culcreuch  Company  was  not  the  first  case  where  action  was  refused  on  a  descriptive 
title  without  any  individual  instance ;  and  as  to  defending,  I  cannot  [3B8]  well  see 
how  a  company  so  named  is  to  be  cited.  I  refused,  as  Ordinary,  many  years  ago,  to 
sustain  such  an  action  at  the  instance  of  the  Muirkirk  Iron  Company ;  but  that  has  no 
application  to  the  present  case.  Whatever  the  narrative  of  the  summons  here  may  be, 
the  conclusions  are  not  against  the  Sea  Insurance  Company  and  the  individuals  as 
direetorty  but  they  are  laid  against  them  as  individuals.  The  decree,  no  doubt,  bears 
also  the  Sea  Insimince  Company ;  but  supposing  there  had  been  no  such  company,  the 
individuals  would  be  liable  directly  and  individually.  If  they  choose  to  present  a  bill 
of  suspension  as  the  Sea  Insurance  Company,  how  can  they  come  forward  and  say  they 
have  a  persona  in  that  character  to  the  effect  of  suspendmg,  and  not  a  persona  to  the 
effect  of  decree  going  against  them  ? 

BiUher/urd, — The  opinion  of  the  mcgority  of  the  Court  being  that  the  instance  of 
the  suspenders  is  good,  I  submit  that  there  should  be  a  finding  sustaining  their  title  as 
suspenders  in  this  suspension,  by  which  means  alone  the  Court  can  judge  of  the  original 
summons  and  decree. 

LoBD  Olknlsb. — I  do  not  see  that  we  are  called  upon  to  sustain  the  title  as  set 
forth  in  the  suspension.  It  appears  to  me  that  the  proper  interlocutor  will  be,  to  repel 
the  objections  to  the  competency  of  the  libel  and  charge. 

In  this  suggestion  Lobds  Pitmillt  and  Allowat  concurred. 


Ta 
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Sugpenders*  Authorities. — (1.) — Mason  Lodge  of  Lanark,  June  11,  1730,  (14,554) ; 
Crawford  and  Mitchell,  June  13,  1761,  (1958);  Lawson,  July  7,  1810,  (F.C.); 
Culcreuch  Cotton  Company,  Nov.  27,  1822,  {ante,  VoL  11.  No.  46.)— (2.)— Wilaon,  &c. 
V.  Kippen,  &c.,  June  7,  1823,  {ante,  Vol.  IL  No.  359). 

Charger^  AuthoriUes. — ^Thomson,  July  2,  1812,  (F.C.);  Carter  v.  Drury,  (Veaey 
and  Beames,  154). 

[Cf.  Shotts  Iron  Co.  v.  Hophirk,  6  S.  402 ;  Maclean  v.  Boee,  15  8.  239,  240 ;  Bc^ftid 
Churches  v.  Taylor,  3  D.  1033 ;  London,  ^c.  Shipping  Go.  v.  WCorUe,  3  D.  1046.] 
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lieutenant  D.  Campbell,  Suspender. — Jameson — Donald, 
Colonel  A.  Magdonell,  Charger. — Skene — Matheson. 

Process — 6  Geo.  IV.  c.  120 — Legal  Diligence. — Held, — 1. — That  it  is  incompetent, 
after  the  record  is  closed,  to  turn  an  irregular  charge  into  a  lihel ; — and, — 2. — ^That  a 
charge  against  the  drawer  of  a  hill,  proceeding  on  a  protest  recorded,  not  in  the  juris- 
diction where  he  resides,  hut  where  the  hill  is  payahle,  is  irregular. 

Lieutenant  Camphell,  as  drawer  of  a  hill  for  L.121,  5s.,  dated  Fort  William,  14th 
August  1817,  payahle  four  years  thereafter,  and  accepted  hy  John  Camphell,  was 
charged  at  the  instance  of  Macdonell  of  Glengarry,  who  had  acquired  the  hill  hy 
indorsation.  Of  this  charge  Lieutenant  Camphell  hrought  a  suspension  on  various 
grounds,  hut  particularly  that  the  protest  on  which  the  diligence  proceeded  had  heen 
recorded  in  the  hooks  of  the  Sheriff  of  Inverness-shire,  whereas  he  had,  more  than  two 
years  previously,  left  that  jurisdiction,  and  now  resided  in  the  county  of  Ayr ;  and  he 
therefore  contended  that  the  charge  was  inept.  Li  answer  to  this  ohjection,  the  charger 
admitted  the  facts  on  which  it  rested,  hut  proposed,  in  his  answers  to  the  reasons  of 
suspension,  that  the  charge  should  he  turned  into  a  liheL  He,  however,  allowed  the 
record  to  he  closed  hefore  getting  this  done ;  and  thereafter,  on  hearing  parties  upon 
the  preliminary  ohjections,  and  particularly  upon  that  to  the  regularity  of  the  diligence, 
the  Lord  Ordinary  ^*  turned  the  charge  into  a  lihel,  and  appointed  the  counsel  for  the 
parties  to  he  ready  to  debate  on  the  merits  at  next  calling." 

Camphell  then  reclaimed,  and  contended, — 

1.  That,  after  the  record  was  closed,  it  was  not  competent  to  turn  the  charge  into 
a  lihel ;  and, 

2.  That  if  it  was  not  so,  then,  as  his  objection  was  well  founded,  the  letters  ought 
to  be  suspended. 

To  this  it  was  answered.  That  as  it  was  part  of  the  established  law  of  Scotland  that 
an  irregular  charge  might  be  turned  into  a  libel  at  any  time  before  final  judgment^  and 
as  there  was  no  provision  in  the  Judicature  Act^  either  taking  away  that  privilege,  or 
prohibiting  its  being  exercised  after  the  record  was  closed,  a  party  could  not  be  deprived 
by  implication,  of  the  right  vested  in  him. 

The  Court  unanimously  altered,  suspended  the  letters,  and  found  expenses  due.^ 

Lord  Gillies. — ^According  to  the  Act  of  Parliament,  the  preliminary  defences  or 
objections  must  be  disposed  of  before  closing  the  record.  But  the  Lord  Ordinary  has 
in  this  case  closed  the  record,  and  then  heard  parties  on  the  pre-  [392]  -liminary  objec- 
tions, which  is  quite  irregular.  It  is  only  in  the  case  where  there  are  no  such  objec- 
tions or  defences,  or  where  they  have  been  finally  disposed  of  or  reserved,  that  the 
record  can  be  made  up.  By  turning  the  charge  into  a  libel,  it  is  plain  that  his  Lordship 
considered  the  objection  well  founded ;  and  indeed  this  is  not  disputed.  If  the  question 
had  been  with  the  acceptor,  it  might  have  been  different,  as  Fort  William  was  the  place 
of  payment,  and  he  was  bound  to  come  there  and  pay  the  bill ;  but  it  is  one  with  the 
drawer,  from  whom  payment  can  be  demanded  only  in  the  event  of  the  failure  of  the 
acceptor.  As,  therefore,  it  is  not  now  competent  to  turn  the  charge  into  a  libel,  the 
objection  must  be  sustained. 

^  The  words  of  the  interlocutor  were, — "  Alter  the  interlocutor  complained  of, 
sustain  the  objections  to  the  charge,  suspend  the  letters  simplicUer,**  Sec. 
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LoBD  PammBNT. — I  am  entirely  of  the  same  opinion.  What  is  this  bnt  an 
im«Ddment  of  the  libel  t  And  is  it  competent  to  amend  the  libel  after  the  record  is 
eLoeodt  CSertainly  not.  All  defences  and  objections  of  a  preliminary  nature  must  be 
ddspoaed  of  before  the  record  is  made  up,  except  in  the  case  where  probation  may  be 
necessary,  and  where  the  Lord  Ordinary  may  think  proper  to  reserve  them. 
LoBDB  Baiksrat  and  Craioib  concurred. 
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J.  Boyd,  Pursuer. — A,  Murray, 
J.  Shaw,  Defender. — Speirs, 

Proeet9 — Dedaraiar — Poor, — ^A  party  having  raised  a  summons  concluding  for  reduction 
of  a  decree  finding  him  liable  in  poor's  rates  beyond  what  he  was  liable  for,  and  also 
for  declarator  as  to  the  rule  which  ought  to  be  followed  in  future ;  and  decree  of 
reduction  having  been  pronounced^  the  Court  refused  to  decide  on  the  declaratory 
conelnsion,  as  there  was  no  proper  party  having  interest  before  them. 

The  pursuer,  who  was  tenant  of  an  extensive  farm  in  the  parish  of  Falkirk,  having 
been  assessed  with  poor's  rates  on  the  rent,  being  L.480,  and  a  decree  haviug  been  pro- 
Doonced  against  him  by  the  Justices  of  the  Peace  of  Stirlingshire  for  the  amount^  being 
L4,  7s.  8d.,  he  brought  an  action  of  reduction  of  the  decree  and  of  declarator  against 
Shaw,  the  collector  for  the  parish. 

[393]  No  opposition  being  made  by  the  defender  to  the  decree  of  reduction,  (because, 
as  he  stated,  he  considered  the  mode  of  assessment  which  had  been  practised  to  be 
imjust^)  the  Lord  Ordinary  decerned  to  that  effect,  and  appointed  parties  to  be  heard  on 
the  dedaratoiy  conclusion.  That  conclusion  was,  that  it  should  be  found  that  "  the 
poisuer  h  not  liable  to  be  assessed  for  poor's  rates,  conform  to  the  said  gross  rent  of  his 
fum,  as  a  standing  rule  of  assessment ;  but  that  he  is  liable  to  be  assessed  for  his  pro- 
poition  of  poor's  rates,  along  with  the  haill  inhabitants  of  the  parish,  according  to  their 
means  and  substance,  wherever  situated." 

On  this  point  his  Lordship  appointed  Cases,  which  he  afterwards  reported  to  the 
Court;  but  their  Lordships,  considering  that  the  question  in  dispute  between  the 
parties  had  been  exhausted  by  the  decree  of  reduction,  and  that  they  could  not  be 
called  on  to  give  judgment  upon  a  declarator  where  there  were  no  parties  having 
interest  before  them,  dismissed  the  action. 
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F.  C.  Stewart,  Pursuer. — D,  of  F,  Cranstotm — Mbncreiff^Skene. 

S.  M.  FuLLKRTON  and  Others,  Defenders. — Jeffrey — Ftdlerton. 

Et  h  contra, 

EiUail — Reparation. — A  party  having  succeeded  to  an  estate  by  virtue  of  an  entail 
prohibiting  sales,  but  against  which  there  was  no  irritant  nor  resolutive  clause — 
Held, — 1. — ^That  he  was  entitled  to  sell  the  estate ; — but, — 2. — ^Tbat  he  was  bound 
to  re-invest  the  price  in  lands,  and  to  take  the  titles  under  the  terms  of  the  entail. 

By  a  deed  of  entail,  dated  the  28th  of  May  1763,  and  recorded  in  the  Register  of 
Tailzies  on  the  3d  of  July  1771,  John  Murray  of  Black-  [397]  -barony,  otherwise  John 
Stewart  of  Ascog,  granted  procuratory  for  resigning  the  lands  of  Ascog,  lying  in  the 
county  of  Bute,  and  others  situated  partly  in  Argyleshire,  and  partly  in  Peebles-shire, 
whereby,  on  the  narrative  that  he  was  "  resolved,  for  the  standing  of  my  family,  to 
make  the  settlement  and  tailzie  after  mentioned,  with  and  under  the  burdens,  provisions, 
dauses  irritant  and  rescdutive,  after  expressed,"  he  resigned  the  lands  for  new  inf ef tment 
to  himself  and  his  wife  in  liferent^  and  the  heirs-male  of  his  body  in  fee,  whom  failing, 
a  long  line  of  heirs-flabstitutes,  but  "  with  and  under  the  several  provisions,  restrictions, 
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irritanciee,  and  burdens  after  expressed,  and  reserving  to  my  said  spouse  the  liferent 
provided  or  to  be  provided  to  her  of  the  whole  or  any  part  of  the  said  lands ;  declaring 
hereby,  that  the  said  heirs  of  tailzie  and  their  foresaids  according  to  their  order  above, 
succeeding  to  me,  shall  by  acceptation  of  these  presents,  not  only  be  personally  liable 
for  all  my  just  and  lawful  debts  already  contracted,  or  which  shall  hereafter  be  con- 
tracted, and  shall  be  justly  due  by  me  at  the  time  of  my  decease,  and  for  all  gratuitous 
bonds,  bills,  and  other  obligations  that  shall  be  granted  by  me,  to  the  value  of  the 
estate  succeeded  to ;  but  also  the  lands  and  others  f oresaic^  and  maills  and  duties  of 
the  same,  shall  be  really  affected  and  burdened  therewith,  with  a  preference  to  all 
others;  and  further,  the  said  heirs  of  entail,  and  the  husbands  of  the  heirs-female, 
shall  be  hereby  bound  and  obliged  to  use  the  name  and  wear  the  arms  of  Stewart 
of  Ascog." 

Then  followed  these  prohibitions: — "And  it  is  hereby  expressly  provided  and 
declared^  and  shall  be  contained  in  the  infef tments  and  others  to  follow  hereupon,  that 
it  shall  be  noways  leisum  or  lawful  to  the  heirs  of  tailzie  and  others  succeeding  to  me 
by  virtue  hereof,  in  no  time  coming,  to  alter,  innovate,  and  annul  this  present  tailzie, 
or  invert  the  order  of  succession  hereby  appointed  and  settled  by  me,  or  which  shall 
hereafter  be  appointed  and  settled  by  a  writing  under  my  hand  in  manner  foresaid,  any 
manner  of  way,  nor  to  possess  the  above  lands  and  estate  by  any  other  title  than  by 
this  present  deed  of  entail ;  and  they  shall  be  bound  to  registrate  the  same,  and  any 
addition^  settlement  or  deed  relating  thereto,  in  the  Eecord  of  Tailzies  and  General 
Register,  within  six  months  after  my  decease,  and  their  coming  to  the  knowledge 
thereof ;  nor  shall  they  have  any  power  or  liberty  to  sell,  annalzie,  or  wadset  the  lands 
and  others  foresaid,  or  any  part  thereof,  except  allenarly  such  a  part  and  portion  of  the 
same  as  shall  be  found  necessary  for  relieving,  paying,  and  satisfying  the  debts  and 
obligements  contracted  and  granted  by  me,  and  which  shall  be  justly  resting  by  me 
the  time  of  my  decease,  or  so  much  of  my  said  debts  as  shall  not  be  cleared  and 
satisfied  by  any  of  the  heirs  of  tailzie  out  of  their  own  proper  means  and  estate,  in 
manner  underwritten,  with  power  to  any  of  my  heirs  of  tailzie  succeeding  to  me,  by 
virtue  of  these  presents,  to  wadset,  under  reversion,  so  much  land  allenarly  as  shall 
correspond  and  have  just  proper-  [398]  -tion  to  my  said  debt  resting  and  unpaid  in 
manner  foresaid,  and  no  more,  and  whereof  the  maiUs  and  duties  shall  not  exceed  the 
annual-rent  of  the  debt  to  be  paid  therewith ;  nor  shall  the  said  heirs  of  tailzie,  and 
others  succeeding  to  me  in  any  time  coming,  have  power  or  liberty  to  contract  any 
debts  or  sums  of  money,  or  even  grant  provisions  to  younger  children,  sons  or  daughters, 
except  as  hereafter  is  provided,  whereby  the  lands  and  others  above  written  may  be 
anyways  affected,  or  grant  any  heritable  or  moveable  bonds,  infeftments  of  annual-rent, 
and  other  rights  and  securities  whatsomever,  whereby  the  lands  and  others  foresaid 
may  be  anyways  evicted  or  carried  off,  to  the  prejudice  of  the  next  succeeding  heir  of 
tailzie ;  nor  shall  the  said  heirs  of  tailzie,  or  others  succeeding  to  me,  suffer  or  permit 
the  lands  and  others  above  written,  or  any  part  thereof,  to  be  adjudged  for  any  debt 
due  by  me,  at  least  shall  not  suffer  the  legal  reversions  of  the  said  acyudications  to 
expire,  but  shall  timeously  redeem  the  same  before  they  be  within  two  years  of  expiry ; 
nor  shall  they  suffer  the  Lands  and  others  foresaid  to  fsJl  in  the  superior's  hands  by  not 
timeous  payment  of  the  feu  and  other  duties  payable  furth  thereof,  nor  by  recognition, 
or  otherwise ;  nor  shall  they  commit  the  crime  of  treason,  or  lease  Majesty,  whereby 
the  lands  and  others  foresaid  may  fall  in  the  King  or  Queen's  hands  by  reason  of  for- 
faulture,  any  manner  of  way. 

These  prohibitions  were  followed  by  the  irritant  and  resolutive  clauses  in  these 
terms,  (but  which,  it  will  be  observed,  were  not  directed  against  sales) : — "  Declaring, 
likeas  it  is  hereby  expressly  provided  and  declared,  and  shcdl  be  provided  and  declared 
in  the  charters,  infeftments,  and  others  to  follow  hereupon,  that  if  any  of  the  heirs  of 
tailzie  above  mentioned,  or  the  husbands  of  the  heirs-female,  shall  not  use  the  name 
and  arms  of  Stewart  of  Ascog,  or  shall  alter  and  innovate  this  present  tailzie,  or  invert 
the  succession  from  the  order  hereby  appointed,  or  which  I  shall  appoint  by  a  writing 
under  my  hand,  or  possess  the  said  kmds  and  estate  by  any  other  title  than  these 
presents,  or  fail  to  register  the  same,  or  any  additional  settlement  relating  thereto,  in 
manner  as  above ;  or  if  they  wadset  any  of  the  lands  and  others  foresaid,  except  so 
much  allenarly,  or  such  a  part  or  portion  of  the  same,  as  shall  be  found  necessary  for 
relieving,  satisfying,  and  paying  the  debts  and  obligements  contracted,  and  which  shall 
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faejustLy  leeting  the  time  of  my  decease,  or  so  much  of  my  said  debts  as  shall  not  be 
deand  and  satisfied  by  my  said  heiis  of  tailzie,  their  own  means  and  estate,  in  manner 
toiesaid,  and  which  they  have  power  to  wadset^  in  the  terms  above  provided  allenarly ; 
or  if  they  shall  contract  any  debts,  or  grant  any  provisions  to  younger  children,  sons 
ordaiighteTa,  (except  as  hereafter  is  provided,)  or  grant  any  bonds,  heritable  or  moveable, 
or  oiher  rights  or  securities,  whereby  the  lands  and  others  foresaid  may  be  affected, 
eyieted,  or  carried  away  to  the  prejudice  of  the  next  succeeding  heir,  then  not  only 
duQl  the  deeds  so  to  be  done  by  them  be  void  and  null  in  themselves,  as  if  the  same 
had  [989]  never  been  granted  or  done,  and  shall  be  noways  valid  for  affecting  and 
boithening  the  lands  and  others  foresaid,  or  any  part  thereof,  to  the  prejudice  of  the 
next  succeeding  heir  of  tailzie,  their  peaceable  possession,  braiking  and  enjoying  of  the 
same  free  of  the  said  debts,  deeds,  and  burdens  thereof ;  but  also,  the  said  heir  contra- 
vening, for  hun  or  herself  alone,  shall  ipso  facto  lose  and  amit  the  benefit  of  this  present 
taHae,  and  the  lands  and  others  foresaid  shall  fall  and  accresce  to  the  next  heir  provided 
to  the  succession  as  above,  in  the  same  manner  as  if  the  former  heir  who  shall  contravene 
had  never  existed,  or  had  been  deceased ;  and  the  said  heir  contravening  shall  be 
obliged  to  denude  in  favour  of  the  next  heir  of  tailzie,  who  shall  have  power  and 
liberty  to  enter  and  obtain  themselves  infef t  in  the  lands  and  others  foresaid,  by  way 
of  adjudication,  declarator,  service,  or  any  other  method  that  in  law  shall  be  proper,  as 
acooids."      The  deed  also  contained  a  general  disposition  of  all  the  heritable  and 
moveable  property,  of  which  the  grantor  should  die  possessed,  in  favour  of  heirs- 
sabstitutes,  declaring  that  they  "  shall  be  holden  and  obliged,  in  the  strictest  manner, 
by  their  acceptance  hereof,  to  convert  the  said  heritable  and  moveable  subjects,  generally 
above  disponed,  into  money,  and  to  uplift  the  debts  and  &ums  of  money  above  assigned ; 
and  after  payment  of  my  proper  debts,  and  the  legacies,  if  any  be,  to  ware,  employ, 
and  bestow  the  free  residue  or  remainder  of  my  said  separate  effects,  heritable  or 
moveable,  when  so  converted,  upon  purohasing  of  land  in  Scotland,  and  to  take  the 
rights  and  securities  of  the  lands  so  to  be  purohased,  in  the  form  of  a  strict  entail,  to 
tiie  same  aeries  of  heirs,  and  with  and  under  the  same  conditions,  provisions,  burdens, 
reservationsy  restrictions,  limitations,  clauses  irritant^  and  faculties,  as  aro  above  set 
down  with  respect  to  my  tailzied  lands  herein  mentioned,  and  to  put  the  said  tailzie  on 
leeord,  so  as  the  lands  thus  to  be  purohased,  and  these  my  other  lands,  may  be  con- 
joined inseparably  in  all  time  thereafter."    Thero  wero  also  various  other  clauses  which 
were  not  material  to  the  question  at  issue. 

In  virtue  of  this  deed,  Arohibald  M'Arthur  Stewart,  on  the  death  of  the  granter, 
soeoeeded  to  the  lands ;  and  from  the  proceeds  of  the  moveable  estate  he  purohased 
other  lands,  of  which,  in  July  1783,  he  executed  an  entail  precisely  in  the  same  terms 
ts  the  former,  and  which  was  recorded  in  the  Begister  of  Taihdes  on  the  21st  of 
October  1816.  The  lands  contained  in  these  two  entaOs  then  devolved,  by  the  death  of 
Archibald  M'Arthur  Stewart^  on  the  pursuer  Frederick  Campbell  Stewart,  who  made 
up  titles,  and  was  infef t  in  virtue  of  theuL  In  consequence  of  the  defect  as  to  sales  in 
the  irritant  and  resolutive  clauses,  he  brought  a  summons  of  declarator  against  the 
hetrssnbstitutes,  in  which,  after  reciting  the  entails,  and  that  he  was  seised  in  the  fee 
of  the  lands,  and  alleging  that^  "  not  being  provented  by  the  said  deeds  of  tailzie  or 
otherwise  from  so  doing,  he  has  fuU  power  to  sell  and  alienate  the  said  lands  and  others 
contained  in  the  said  two  deeds  of  tailzie,  and  to  dispose  of  the  price  [400]  or  prices  or 
consideration  to  be  received  on  the  sale  and  alienation  of  the  said  lands  and  others,  or 
any  part  thereof,  in  such  way  as  he  may  think  proper,  and  he  intends  to  do  so  accord- 
ingly;"  he  thereforo  concluded  that  it  should  be  found  and  declared,  that  he  ''has  full 
and  undoubted  right  and  power  to  sell  and  alienate  the  several  lands,  &c.  contained  in 
the  two  deeds  of  tailzie  beforo  mentioned,  in  any  way  he  may  think  proper,  for  a  fair 
price  or  other  onerous  consideration ;  and  that  the  pursuer  has  full  and  undoubted  right 
sad  power  to  grant  and  execute  all  dispositions,  &c  which  may  be  requisite  or  necessary 
for  c^ectoally  conveying  the  whole  or  any  part  or  parts  of  the  said  lands  and  others 
which  may  be  so  sold  and  alienated ;  and  tluit  the  pursuer  is  not  provented  from  selling 
sad  alienafeing^  in  any  way  he  may  think  proper,  for  a  fair  price  or  onerous  consideration 
the  lands  and  others  beforo  mentioned,  nor  from  granting  and  executing  the  dispositioi^B 
and  others  beforo  mentioned  by  the  foresaid  two  deeds  of  tailzie,  or  either  of  them,  or 
by  any  of  Hie  titles  under  which  the  pursuer  possesses  the  foresaid  several  lands  ^ud 
others :  And  furtherj  that  upon  selling  or  alienating  the  whole  or  any  part  or  parts  of 
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the  said  several  lands  or  otheis  contained  in  the  said  two  deeds  of  tailzie^  for  a  fair  price 
or  other  onerous  consideration,  the  said  Frederick  Campbell  Stewart^  pursuer,  has  the 
sole,  full,  and  ezclusiye  right  to  the  price  or  prices  or  considerations  thereof ;  that  the 
same  are  the  pursuer's  absolute  property,  and  that  he  has  full  power  to  use  and  dispose 
of  the  same  at  his  pleasure ;  and  that  the  pursuer  does  not  lie  under  any  obligation  to 
invest,  employ,  or  lay  out  the  same,  or  any  part  thereof,  in  the  purchase  or  on  the 
security  of  any  other  lands  or  estates,  or  otherwise,  for  the  benefit  of  the  said  heirs- 
substitutes  of  tailzie,  or  any  of  them ;  and  that  fche  said  heirs^ubstitutes  of  tailzie  before 
named,  or  any  of  them,  have  no  right  or  title  to  interfere  with  or  control  the  pursuer 
in  the  use  or  disposal  of  the  said  price  or  prices  or  considerations  to  be  received  by  him, 
in  any  manner  of  way ;  and  also,  that  the  said  heirs-substitutes,  &c  have  no  claim 
or  demand  of  any  description  against  the  pursuer,  or  against  his  heirs  and  representa- 
tives in  the  event  of  the  pursuer's  death,  for  or  in  respect  of  the  sales  or  alienations 
which  may  be  made,  or  dispositions  or  other  writings  which  may  be  granted  or  executed 
by  the  pursuer,  in  the  manner  and  on  the  terms  before  specified,  or  for  or  in  respect  of 
the  pursuer's  using  or  disposing  at  his  pleasure  of  the  said  price  or  prices  or  considera- 
tions to  be  received  as  aforesaid." 

During  the  dependence  of  this  action,  the  pursuer  sold  part  of  the  lands  to  Mr. 
MKJrigor,  writer  in  Glasgow,  who  brought  a  suspension  on  the  ground  of  the  doubts  as 
to  the  power  of  the  pursuer  to  sell  the  lands ;  and  the  defender  Mr.  Fullerton  (one  of 
the  heira^ubstitntes)  raised  a  counter  action,  in  which  he  concluded  that  it  should  be 
found,  "  that  the  said  Frederick  Campbell  Stewart  having  sold  and  alienated  the  fore- 
said lands  and  others  contained  in  the  said  two  deeds  of  tailzie,  the  price  or  prices  or 
considerations  received  therefor  belong  to  the  said  Stewart  [401]  Murray  Fullerton,  and 
the  other  substitutes  called  by  the  said  two  deeds  of  tailzie,  and  not  to  the  defender,  to 
be  used  by  him  for  his  own  private  purposes ;  and  that  the  said  defender  has  not  the 
power  to  use  and  dispose  of  the  same  at  his  pleasure:  And  further,  that  the  said 
Frederick  Campbell  Stewart,  defender,  is  bound  to  reinvest  and  lay  out  the  said  price 
or  prices  or  considerations,  and  whole  parts  and  portions  thereof,  in  the  purchase  of 
other  lands  and  estates,  for  the  benefit  of  the  pursuer  and  the  other  substitutes,  called 
alongst  with  bim  under  the  said  two  deeds  of  tailzie,  and  all  of  them ;  and  that  the  said 
pursuer  has  good  right  and  title  to  prevent  the  defender  from  using  and  disposing  of  the 
said  price  or  prices  or  considerations  so  received  or  to  be  received  by  him,  the  said 
defender,  from  the  purchasers  of  the  said  lands  and  others,  to  his  own  advantage :  And 
also,  that  in  the  event  of  the  defender  not  reinvesting  the  price  or  prices  or  considera- 
tions received  or  to  be  received  by  him  for  the  lands  and  others  acquired  and  possessed 
by  him  under  the  foresaid  two  deeds  of  tailzie,  in  the  purchase  of  other  lands  and 
estates,  to  be  taken  to  the  pursuer  and  the  other  substitutes  as  aforesaid,  the  said 
Stewart  Murray  Fullerton,  and  each  and  every  one  of  the  other  substitute  heirs  of 
tailzie  under  the  foresaid  two  deeds  of  tailzie,  have  all  and  each  of  them  legal  claims 
and  demands  against  the  said  Frederick  Campbell  Stewart,  defender,  or  against  his 
heirs  and  representatives  in  the  event  of  the  defender's  death,  for  damages  and  pecuniary 
reparation,  to  the  extent  of  the  price  or  prices  or  considerations  received  or  to  be 
received  by  the  said  defender  for  the  sale  of  the  said  tailzied  lands  and  others,  for  and 
in  respect  of  the  said  sale  or  sales  or  alienations  which  have  been  made  and  executed, 
or  which  may  yet  be  made  and  executed  by  the  defender,  and  for  and  in  respect  of  the 
said  defender  using  and  disposing  of  the  said  price  or  prices  or  considerations  received 
or  to  be  received  as  aforesaid,  to  his  own  exclusive  advantage." 

The  Lord  Ordinary  having  reported  the  case  to  the  Court,  and  that  of  Stewart 
against  Lockhart,  involving  the  same  pointy  having  been  remitted  by  the  House  of 
Lords  for  reconsideration,  their  Lordships  ordered  a  hearing  in  presence  before  the 
whole  Court.^    In  regard  to  the  pursuer's  power  to  sell  to  a  third  party  for  an  onerous 

« 

^  The  case  of  Stewart  against  Lockhart  has,  it  is  believed,  been  compromised.  On 
remitting  it,  the  Lord  Chancellor  made  these  observations : — 

'<  It  has  been  long  and  repeatedly  settled  by  decisions  of  the  Court  below,  and  of 
your  Lordships,  that  where  there  is  only  a  prohibition  from  selling  in  a  deed  of  entail, 
and  such  prohibition  not  fenced  by  irritant  and  resolutive  clauses,  the  heir  of  entail 
may  sell.  Scarcely  a  month  passes  in  which  we  do  not  hear  this  doctrine  stated  and 
assented  to. 


▼.■*»w.  8TSWART  V.    FaLLBRTOy,   te.  129 

onae,  there  was  iko  [402]  dispute ;  and  the  sole  point  therefore  came  to  be,  whether  he 
via  bound  to  leinveBt  the  price  so  obtained  in  other  lands,  and  to  take  the  titles  under 
the  fetters  and  in  terms  of  the  entails. 

On  the  part  of  the  pursuer  it  was  maintained, — 

1.  That  as  he  was  feudally  vested  in  the  fee,  he  was  entitled  to  the  absolute  property, 

80  faff  as  he  was  not  effectually  fettered ;  and  that  if  he  was  so  entitled  to  the  absolute 

ptoperty  of  the  landa,  his  right  must  be  equally  as  extensive  when  they  were  converted 

into  money ;  that  if  he  could  not  be  prevented  from  disposing  of  the  property,  there  was 

no  consistent  principle  on  which  he  could  be  restrained  fiom  disposing  of  the  price ; 

bQt  as  it  was  admitted  that  he  could  competently  sell  the  lands,  and  receive  the  price, 

there  was  no  obligation  by  which  he  could  be  compelled  to  reinvest  it  in  land. 

2.  That  although  there  was  a  prohibition  in  the  entail  against  selling,  yet  there  was 
no  express  obligation,  that  if  the  lands  were  sold,  he  should  be  bound  to  reinvest  the 
pnoe  in  other  lands ;  that  it  was  a  settled  rule,  that  no  restriction  or  obligation  could 
be  raised  up  by  implication  in  an  entail,  even  in  a  question  inier  hceredea  ;  that  indeed, 
if  8Dch  an  obligation  had  been  introduced,  it  would  have  been  ineffectual,  as  being  a 
fadmn  {^4SJS\pecunicB  ;  and  thati  consequently,  it  could  not  receive  greater  effect  where 
it  was  merely  said  to  be  implied. 

3.  That  it  was  demonstrated  that  there  could  be  no  existing  obligation,  from  the 

« In  many  of  these  cases  it  appears  that  the  sale  was  strenuously  opposed ;  yet  it  is 
stiange,  where  so  much  property  was  at  stake,  that  these  cases  had  not  been  followed 
up  by  some  proceeding  enforcing  the  laying  out  of  the  price,  and  that  this  point  also 
ahodid  not  long  ago  have  been  at  rest.  Yet  it  appeared  that  in  this  cause  the  question 
was  learnedly  discussed,  and  only  carried  on  the  Bench  by  the  narrowest  majority 
against  the  appellant.  The  person,  too,  who  gave  his  casting  voice  in  favour  of  the 
napondents,  thought  the  question  a  very  doubtful  one ;  but  he  deemed  it  right  to  rest 
upon  a  former  case,  in  which,  however,  he  did  not  think  the  point  had  been  minutely 


*' We  have  very  little  help^  therefore,  from  decisions  in  Scotland.  In  this  country, 
if  a  person  make  a  voluntary  settlement  of  an  estate,  he  may  nevertheless  sell  it  for  a 
valuable  consideration ;  but,  unless  he  has  reserved  a  power  of  altering,  he  cannot  revoke 
the  former  voluntary  settlement. 

'*In  Courts  of  Equity  in  England,  when  this  matter  was  discussed,  it  was  said  to  be 
stnnge  that,  if  he  sold,  the  price  should  be  his  own,  and  yet  that  equity  should  prevent 
him  from  gratuitously  altering  the  former  settlement ;  and  it  was  contended  that  the 
aame  equity  should  attach  upon  the  price.  But  it  was  solemnly  decided  that  equity 
did  not  interfere  in  regard  to  such  price. 

**  What  the  precise  principle  was,  upon  which  this  point  was  decided,  it  is  difficult 
to  say ;  but  it  has  been  considered,  that  where  there  is  a  legal  power  to  sell,  the  most 
eoovenient  doctrine  is  to  hold  that  the  voluntary  settlement  should  neither  bind  the 
porchaaer  nor  the  price. 

"  There  is  anotiier  class  of  cases  in  our  law  which  have  some  relation  to  the  present 
—those  of  quasi  tenants  in  tail  of  estates  held  for  lives.    Where  a  mere  tenant  for 
life  takes  a  renewal  to  himself,  it  ia  subject  to  the  same  trusts  as  the  former  estate ;  but 
m  the  case  of  a  qucui  tenant  in  tail,  if  he  takes  a  renewal  to  himself,  he  holds  the 
estate  discharged  of  the  trust,  and  is  not  bound  to  those  in  remainder. 

'*  Here  there  is  this  difference  between  that  dass  of  cases  and  the  present,  as  it  has 
been  decided  in  the  Court  below,  that  here,  though  you  may  sell,  yet,  sell  as  often  as 
you  will,  you  must,  if  you  make  a  new  purchase,  have  it  settled  to  the  same  uses  as 

beforeu 

''I  have  looked  upon  this  as  a  case  of  great  difficulty,  and  of  great  importance.  I 
have  looked  for  decided  cases,  and  for  opinions  of  text  writers,  but  I  have  found  nothing 
to  guide  us  to  a  decision  on  this  very  important  point.  I  have  considered  it  best,  there- 
lore^  to  recommend  to  your  Lordships  to  remit  this  cause  to  the  Court  below,  and  to 
dinet  the  Division  to  which  it  belongiBi,  to  take  the  opinion  at  the  other  Division. 

"I  am  quite  confident  that  the  House  would  proceed  with  a  degree  of  rashness, 
wcfe  they  finally  to  decide  this  important  question  as  it  stands  at  present.    We  ought 
pferiooslj  to  obtain  all  the  information  thereon  which  we  can  have." 
SHAW,  VOL.  n.  9 


130  STEWART  V.   FaiiLBRTON,  &a  ▼.  Uutw. 

circumstance  of  the  incompetency  of  protective  diligence  by  inhibition  or  interdict; 
because,  wherever  there  was  an  obligation  either  to  do  or  not  to  do  a  particular  act,  the 
law  would  interfere  to  give  effect  to  it  by  such  diligence ;  so  that  it  was  plain  that  there 
was  here  no  obligation  which  could  be  enforced ;  and  that  although  it  was  true  that 
diligence  was  not  granted  in  relation  to  marriage-contracts,  or  to  obligations  to  marry, 
or  to  those  between  master  and  servant^  yet  this  arose  from  the  peculiarity  of  those 
contracts,  and  from  the  necessity  of  maintaining  paternal  authority  and  perfect  freedom ; 
that  it  was  admitted  that  the  alleged  obligation  could  not  give  any  claim  of  damages, 
and  that  the  argument  that  the  price  must  be  held  as  a  surrogatum  for  the  lands,  was  a 
mero  petUio  prindpii^  seeing  that  the  very  question  was,  whether  the  pursuer  was 
entitleid  to  dispose  of  that  price  or  surrogatum;  and, 

4.  That  as  this  was  an  entail  under  the  statute  1685,  it  was  not  possible  to  enforce 
it,  except  by  virtue  of  that  statute ;  and  that  if  the  provisions  of  that  statute  were  not 
sufficient,  a  restriction  could  not  be  introduced  by  an  implied  obligation  to  reinvest,  or 
by  any  other  means  whatsoever. 

On  the  other  hand,  it  was  contended  for  the  heirs  of  entail, — 

1.  That  the  general  principle  regulating  the  whole  practical  application  of  the  law 
of  entail  was  the  effect  of  the  absolute  will  of  the  entailer,  as  explicitly  declared  in  the 
deed  of  entail,  in  fixing  the  rights  and  obligations  of  the  parties,  in  so  far  as  those  rights 
and  obligations  were  capable  of  being  affected  by  an  entaU  at  all ;  that^  in  construing  an 
entail,  each  restrictive  clause  was  entitled  to  independent  effect ;  and  that  as,  on  the 
one  hand,  fetters  omitted  could  not  be  reared  by  implication  from  the  entailer's  intention 
as  presumable  from  those  which  were  inserted  in  the  deed,  so,  on  the  other,  the  legal 
effect  of  restrictions  which  were  expressed,  could  not  be  impaired  by  the  entailer's 
neglect  of  some  of  those  precautions  necessary  for  rendering  the  entail  complete ;  that, 
by  the  terms  of  this  entail,  the  pursuer  had  right  only  to  the  estate  on  the  condition  of 
observing  and  giving  effect  to  all  the  provisions  therein  contained,  whereby  he  came 
under  an  obligation  to  do  so ;  that  there  was  a  clear  prohibition  against  selling,  which 
created  against  him  an  obligation  not  to  sell,  and  e^jus  crediti  in  favour  of  the  heirs- 
substitutes  to  enforce  that  obligation,  the  existence  of  which  ^t^  crediti  was  shown  from 
their  having  a  right  to  pursue  actions  on  the  statute  1621 ;  that  although  the  entailer 
had  omitted  to  direct  the  usual  penalties  against  the  violation  of  that  obligation,  yet 
the  obligation  itself,  and  the  jtts  crediti  of  the  heirs,  did  not  thereby  cease  to  exist ; 
that,  consequently,  tke  conclusions  of  the  pursuer's  summons,  that  he  was  under  no 
obligation  not  to  sell,  could  not  be  supported,  but,  on  the  contrary,  must  be  rojected ; 
and  the  [404]  conclusion  of  the  defenders,  that  if  he  did  sell,  he  was  bound  to  reinvest, 
must  receive  effect. 

2.  That  the  defenders  did  not  maintain  that  an  obligation  not  to  seU,  or,  if  he  did 
sell,  to  reinvest^  should  be  implied ;  but  what  they  contended  for  was,  that  the  prohibi- 
tion, and  consequent  obligation  not  to  do  so,  should  receive  effect  in  the  only  mode  in 
which  it  could  be  done ;  that  they  did  not  demand  payment  of  damages  in  money,  but 
roparation,  by  reinvesting  the  proceeds  in  land ;  and  that  if  it  was  established  that  there 
was  an  obligation  not  to  sell,  this  was  the  only  way  in  which  reparation  could  be  given 
for  the  violation  of  it 

3.  That  although  it  was  true  that  they  could  not  prevent  the  pursuer,  by  inhibition 
or  other  protective  diligence,  from  selling,  yet  this  arose  from  the  peculiarity  of  an 
entail, — because,  if  it  were  defective  in  the  irritant  and  resolutive  clauses,  any  one 
might  purohase,  notwithstanding  that  diligence ;  but  it  did  not  therefore  follow  that 
thero  was  no  obligation,  nor  consequent  Imbility  for  reparation ;  and  that  accordingly, 
although  it  was  admitted  that  where  there  was  an  obligation  in  a  marriage-contract  for 
a  father  to  provide  his  estate  to  his  son,  yet  the  latter  could  not  prevent  hini  from 
selling ;  and  in  like  manner,  although  a  party  had  bound  himself  to  marry  a  particular 
woman,  she  could  not  prohibit  him  by  diligence  from  I^arIying  another,  but  could  only 
get  damages ;  so  the  ciroumstance  of  protective  diligence  being  incompetent  was  no  test 
of  the  existence  of  the  obligation,  to  the  effect  of  giving  reparation ;  and, 

4.  That  the  provisions  of  the  statute  1685  were  not  intended  to  regulate  questions 
inter  Jueredes^  or  to  deprive  them  of  their  rights  arising  from  the  obligation  of  the  heir 
in  possession,  but  had  reference  to  the  public  alone. 

The  Court,  after  obtaining  the  written  opinions  of  the  other  Judges,  pronounced 
this  interlocutor : — "  In  the  process  of  suspensioni  find,  That  as  the  provisions  of  the 
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let  1685,  c  22,  -wliich.  regulates  all  questions  with  purchasers  or  creditors  contracting 

witih  heiiB  of  entail^  have  not  heen  observed  or  complied  with,  so  far  as  regards  sale  and 

alieDation,  to  wliicli.  the  irritant  and  resolutive  clauses  are  not  applicable,  and  that  the 

prohibitory  or  restraining  and  limiting  clause  cannot  per  ae  affect  the  purchaser, — repel 

the  reasons  of  suspension,  find  the  letters  orderly  proceeded,  and  decern ;  but^  in  the 

declarator  at  the  instance  of  Frederick  Campbell  Stewart  of  Ascog,  find  that  the  pursuer 

kinfeft  and  seised  in  the  estate  of  Ascog  and  others  in  virtue  of  two  deeds  of  entail,  under 

a  provision  by  which  it  is  declared  that  the  heirs  of  entail  shall  not  "  have  any  power  or 

liberty  to  sell,  annalzie,  or  wadset  the  lands  and  others  foresaid,  or  any  part  thereof," 

and  that  the  same  is  effectual  and  obligatory  against  the  said  pursuer,  and  that  he  has 

no  right  to  contravene  the  same ;  and  therefore  assoilzie  the  defenders  from  [406]  the 

Thole  conclusions  of  the  said  action,  and  decern :  And  in  the  declarator  at  the  instance 

of  Stewart  Murray  Fullerton,  Esq.  of  Fullerton,  and  others,  heirs  of  entail  to  the  estate 

of  Ascog  and  othera,  find  that  the  said  pursuers  have,  under  the  foresaid  provision  or 

nstiaining  clause,  a  right  to  compel  the  defender  Frederick  Campbell  Stewart,  and  that 

the  said  defender  is  bound,  to  reinvest  and  lay  out  the  price  or  prices  or  considerations 

of  the  lands  sold  by  him  contrary  to  the  said  provision  or  restraining  clause,  in  the 

pnrchaae  of  other  lands  or  estates,  to  be  settled,  for  the  benefit  of  all  concerned  and 

inteieeted  in   the   said  two  entidls,  conformably  in  all  points  to  the  provisions  and 

ocmditions  therein  contained,  and  according  to  the  forms  and  practice  of  the  law  of 

Scotland ;  and  find  that  the  defender  is  not  entitled  to  apply  or  use  the  principal  sums 

of  the  said  prices  or  considerations  to  his  own  private  purposes,  benefit,  or  advantage ; 

and  decern." 

Against  this  judgment  the  pursuer  presented  a  petition,  on  advising  which  with 
answers,  and  after  remitting  them  for  the  consideration  of  the  other  Judges,  who  stated 
that  they  remained  of  their  former  opinions,  the  Court  adhered.^ 

LoBDs  Jubtigs-Clbbk,  Glbnleb,  Eobertson,  Pitmillt,  Mbadowbank,  Maoksnzib, 
and  Medwyn,  delivered  this  opinion  : — 

Frederick  Campbell  Stewart  succeeded  to  the  estate  of  Ascog  in  virtue  of  an  entail. 
The  irritant  and  resolutive  clauses,  while  they  apply  to  the  other  prohibitions,  being 
ailent  as  to  the  prohibition  against  selling  and  annakieing,  he  raised  a  declarator  to  have 
it  found  and  declared  that  he  "has  full  and  undoubted  right  and  power  to  sell  and 
alienate  the  several  lands,  mills,  teinds,  fishings,  and  other  subjects ''  contained  in  the 
deed  of  entail ;  "  and  further,  that  it  should  be  found  and  declared,  that  upon  selling  or 
aU^iating  the  whole,  &c.,  for  a  fair  price  or  onerous  consideratioUi  the  pursuer  has  the 
sole  and  ezclnsive  right  to  the  price  or  prices  or  considerations  thereof ;  that  the  same 
are  the  pursuer's  absolute  property,  and  that  he  has  full  power  to  use  and  dispose  of 
the  same  at  his  pleasure ;  and  that  the  pursuer  does  not  lie  under  any  obligation  to 
invest,  employ,  or  lay  out  the  same,  or  any  part  thereof,  in  the  purchase  or  on  the 
aeeority  of  any  other  estate,"  &c. 

A  sale  having  been  made  of  a  portion  of  the  estate,  the  purchaser  also  presented  a 
anspension  for  the  purpose  of  trying  the  right  of  the  seller. 

As  the  question  is  one  of  some  difficulty  and  of  great  importance,  we  consider  it 
proper  not  merely  to  give  our  opinion,  but  to  detail  the  grounds  on  which  it  rests. 

L — ^As  to  the  Suspension. 

The  act  1685,  c.  22,  having  been  passed  for  the  purpose  of  regulating  every  question 
between  third  parties,  whether  purchasers  or  creditors,  contracting  with  heirs  of  entail, 
as  the  provisions  of  the  act  have  not  been  complied  with,  [406]  so  far  as  regards  sale 
and  alienatioD,  to  which  the  irritant  and  resolutive  clauses  are  not  applicable,  we  can 
have  no  doubt  that  the  sale  is  good  so  far  as  regards  the  purchaser,  and  that  his 
woBpeamon  should  be  refused. 

IL — ^As  to  the  Declarator  at  the  instance  of  the  Heir. 

We  are  of  opinion  that  the  act  1685  is  the  code  by  which  the  rights  of  third  parties 

are  regulated.     But  we  hold  that  what  was  the  common  law  of  Scotland  before  that 

Btatate  was  passed  regulates  questions  among  heirs,  and  that  entails  containing  only  a 

aimple  destination  or  a  prohibitory  clause  are  still  effectual  inter  hceredea^  according  to 

their  nature. 


»  Reversed  July  16,  1830,  (4  W,  S.  196), 


132  STEWART  V.   FULLERTON,  &a  ▼. 

It  need  scarcely  be  obBerved  on  this  point,  that  if  a  simple  destination  in  a  tailzie 
remain  unaltered,  it  will  regulate  the  succession,  and  the  heir  of  provision  will  succeed 
to  the  prejudice  of  the  heir  of  line. 

But  it  is  more  material  to  attend  to  the  operation  of  a  tailzie  with  prohibitory 
clauses,  merely  in  questions  among  heirs. 

We  are  of  opinion, — 1.  That  the  substitutes  under  an  entail  with  prohibitory 
clauses  have  a  jtts  creditij  which  cannot  be  defeated  by  any  gratuitous  deed.  '*  The 
obligation  upon  them  not  to  alien  or  contract  debt,  when  it  is  not  strengthened  by 
irritant  and  resolutive  clauses,  is  only  personal  against  them  and  their  heirs,  but  does 
not  affect  creditors  or  purchasers ; "  Erskine,  b.  iii  tit.  8,  §  23.  Or,  to  quote  from  the 
Annotations  on  Stair,  p.  110,  (which  is  evidently  the  work  of  an  acute  and  intelligent 
lawyer,)  "  It  is  clear  that  if  there  be  no  irritant  and  resolutive  clauses  in  the  charters 
and  sasines,  this  clause,"  (the  case  put  is  a  prohibitory  clause  against  altering  the 
succession  or  contracting  debt^)  ''  even  though  repeated  in  these  writs,  is  no  more  than 
a  personal  obligement,  and  will  not  affect  singular  successors  for  onerous  causes,  and 
that  especially  now  since  the  act  1685,  whereby  none  of  these  tailzies  are  effectual 
against  singular  successors,  except  such  as  contain  irritant  and  resolutive  clauses." 

Hence,  if  an  entailer  prohibit  his  heirs  from  contracting  debt^  or  from  selling  the 
estate,  and  if  the  heir  take  the  estate  under  that  provision,  and  notwithstanding 
contracts  debt  or  dispones,  the  creditor  or  disponee  is  safe,  because  the  heir  was  fiar  of 
the  property,  and  the  provisions  of  the  act  1685,  so  as  to  affect  third  parties,  have  not 
been  complied  with ;  but  if  the  heir  attempt  to  defeat  the  prohibition  by  any  gratuitous 
act,  the  substitute  heir  under  hiBJiis  crediti  may  set  such  gratuitous  deed  aside. 

It  was  held,  immediately  after  the  act  1685  passed,  (so  little  was  it  then  considered 
that  an  heir  of  entail  has  no  other  remedy  but  in  virtue  of  that  act,)  that  a  clause 
prohibiting  the  disponee  and  substitutes  from  doing  any  deed  which  might  affect 
succeeding  heirs  was  a  sufficient  ground  for  the  next  heir,  or  one  who  on  a  bond  had 
adjudged  from  him,  "to  reduce,  on  the  act  1621,  any  posterior  gratuitous  or  voluntary 
deeds  not  depending  on  prior  onerous  causes,  though  it  wanted  a  clause  irritant,  for 
that  would  resolve,  irritate,  annul,  and  reduce  even  onerous  creditors'  debts;"  £.  of 
Callander,  Jan.  27, 1687,  Fount.  This  right  in  the  substitute  is  universally  recognised ; 
Mackenzie,  Vol.  II.  p.  325  and  487,  edit.  1722;  Stair,  b.  ii.  tit.  3,  §  59,  infiM; 
Bankton,  b.  iL  tit.  3,  §  139;  Ersk.  b.  iii.  tit.  8,  §  23;  Graik  against  Craik,  [407]  Jan. 
29,  1735.  This  was  indeed  admitted  in  the  pleadings  by  the  pursuer's  counsel,  and  it 
appears  to  be  beyond  question. 

2.  To  make  an  entail  effectual  against  third  parties,  it  must  be  recorded  in  the 
Register  of  Tailzies;  yet  an  heir  of  entail  cannot  found  upon  the  omission  of  that 
solemnity  as  a  defence  in  any  action  for  contravention  at  the  instance  of  a  substitute. 
He  is  bound  by  the  limitations  in  the  right  by  which  alone  he  holds  the  estate,  and  an 
heir-substitute  has  a^t^  crediH  entitling  him  to  enforce  the  obligation,  although  that 
provision  of  the  statute  has  not  been  complied  with.  This  point  seems  first  to  have 
occurred  in  the  case  of  Leslie  against  Dick  of  Grange,  Dec.  15,  1710,  Fount. ;  but  there 
was  no  room  for  deciding  it  there.  It  was,  however,  decided  in  Willison  against 
Callander  of  Dorrator,  Feb.  26,  1724,  Kamee;  also  in  Hall  against  Gassie,  Feb.  17, 
1726,  in  which  it  was  found  that  "tailzies  are  good  against  heirs  without  registration, 
but  not  against  creditors."  In  a  question  with  a  widow  the  same  has  been  found,  that 
irritant  and  resolutive  clauses,  and  consequently  registration,  are  unnecessary  to  make 
entails  effectual  inira  familiam  of  the  substitutes ;  Gibson  against  Ker  of  Hoselaw, 
Kov.  24,  1795,  also  reported  in  Bell's  Cases,  June  5,  1795;  Makgill  against  Makgill, 
June  13,  1798 ;  Duchess  of  Koxburghe  against  the  Duke,  Jan.  11,  1820. 

3.  To  make  an  entail  effectual  against  third  parties,  it  must  be  recorded ;  but  any 
substitute  heir  may  apply  to  the  Court  of  Session  to  compel  the  heir  of  entail  to 
produce  the  deed,  in  order  that  it  may  be  recorded.  This  arises  from  the  jus  crediti 
which  the  substitute  has  under  the  entail,  although  at  the  same  time  it  is  ineffectual, 
while  not  recorded,  against  creditors  or  purchasers ;  Ersk.  b.  iii.  tit.  8,  §  26  and  27 ; 
Ijaime  against  Sir  T.  Naime,  March  10,  1757 ;  Ker  against  Duke  of  Roxburghe,  July 
7,  1804. 

4.  Where  an  heir,  besides  being  heir  of  entail,  is  also  heir  of  line,  the  substitute 
heirs  of  entail  have  a  jus  crediti  to  entitle  them,  and  have  an  interest  to  pursue  measures 
for  compelling  the  heir  in  possession  to  ezpede  charter  and  sasine  upon  the  entail,  and 
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to  possess  under  those  deeds ;  and  if  they  neglect  to  use  this  Jus  credUi,  they  will  be 
exdaded  by  prescription ;  Macdoagal  against  Macdougal,  July  10,  1739 ;  Maule  against 
Lord  Dalhouaie,  Maich  1,  1782.  But  it  is  obvious  thiat  the  provisions  of  the  act  1685 
not  having  been,  yet  complied  with,  the  tailzie  is  ineffectual  under  that  act,  so  far  as 
thiid  parties  are  concerned. 

What  we  have  now  stated  being  points  of  settled  law,  we  are  of  opinion  that  they 
affoid  concloaive  evidence  that  an  entail,  though  not  completed  under  the  statute  1685, 
is  nevertheless  effectual  inter  hoeredes ;  and  if  so,  it  is  impossible  to  assign  any  reason 
vhy  an  entail  with  a  clause  prohibitory  should  not  be  effectual  inter  hceredes,  since  it  is 
only  with  a  view  to  third  parties  that  clauses  irritant  and  resolutive  were  invented,  or 
ever  were  supposed  to  be  necessary.  And  again,  if  an  entail  with  clauses  prohibitory 
be  effectual  at  all  inter  hosredee^  and  not  absolutely  null,  or  operative  only  as  a  simple 
destination,  it  can  operate  in  no  other  way  than  by  producing  an  obligation  and  jus 
eredOL  No  other  mode  or  principle  of  operation  has  ever  been  assigned ;  and,  in  the 
pnaent  case,  the  existence  of  an  obligation  arising  from  the  prohibition  was  distinctly 
■dmitted  by  the  counsel  for  the  pursuers ; — it  was  a*  point,  indeed,  [408]  which  they 
eonld  not  dispute,  although  they  endeavoured  to  limit  that  obligation  so  as  to  give  it 
DO  higher  effect  than  a  simple  destination,  and  therefore  to  render  it  not  availing  against 
the  pursuer's  pretensions. 

It  is  true  that  when  an  estate  is  held  under  an  entail,  with  a  prohibitory  clause  only, 
(ff  when,  from  any  other  cause,  the  entail  has  not  the  protection  of  the  act  1685, 
although  the  jus  crediti  of  the  substitute  heir  will  enable  him  to  defeat  any  gratuitous 
deed  to  the  prejudice  of  the  tailzie,  yet  as  the  heirs  of  entail  in  possession  continue  fiars, 
if  they  grant  deeds  for  onerous  considerations,  these  will  be  effectual  to  third  parties 
contracting  with  them ;  for  the  obligation  against  the  heirs  not  to  alienate  or  contract 
debt  is  merely  personal,  and  cannot  affect  creditors  or  purchasers,  whose  rights  can  only 
be  affected  by  an  entail  under  the  act  1685.  Thence  arises  the  question,  whether,  in 
the  case  of  contravention  by  an  onerous  deed,  the  substitute  has  any  claim  against  the 
heir  contravening  1 

We  are  of  opinion  that  the  jus  crediti  in  the  substitute  heirs,  which,  as  to  gratuitous 
deeds,  entitles  them  to  set  such  deeds  aside,  gives  a  claim  against  the  heir  or  his 
representatives  to  have  the  price  reinvested,  if  the  entailed  estate  has  been  sold  contrary 
to  the  prohibition  of  the  maker  of  the  entail ;  or  to  have  it  disencumbered  of  debts, 
if  such  have  been  contracted  contrary  to  a  prohibition,  and  it  has  been  burdened  with 
theoL 

We  find  traces  of  this  from  as  early  a  period  of  our  law  as  could  have  been  looked 
for,  as  it  does  not  appear  that  an  entaU  with  a  prohibitory  clause  was  much  known  till 
about  the  beginning  of  the  seventeenth  century;  and  the  temptation  to  defeat  the 
provision,  and  the  interest  to  resist  it^  would  probably  not  emerge  for  some  time,  and 
would  arise  only  on  the  existence  of  an  heir  of  line  not  being  an  heir-male,  in  whose 
kvour  the  tailzie  was  altered ;  or  in  the  case  of  a  contraction  of  debt,  where  the  heir  of 
oitail  did  not  also  represent  the  predecessor  in  any  other  character. 

In  the  report  of  the  case  of  Drummond  against  Drummond,  Feb.  3, 1674,  by  Gosford, 
tius  statement  of  the  law  is  made : — "  That  albeit  in  tailzies,  where  there  is  no  clause 
irritant^  the  acquirers  for  a  just  and  adequate  right  cannot  be  quarrelled ;  yet  there 
being  an  obligement  in  the  tailzie,  that  it  shall  not  be  lawful  to  any  of  the  heirs  who 
sueeeed  to  annalzie  and  dispone  in  prejudice  of  the  next  person  who  is  substitute  in  the 
tailzie,  the  same  furnishes  an  action  against  the  first  disponer  for  damage  and  interest, 
and  the  person  substitute  or  his  heirs  who  are  prejudged,  albeit  they  cannot  succeed  to 
the  land,  yet  they  will  have  a  personal  action  super  pacta  de  non  cdienando  against  the 
disponer  and  his  heirs,  as  is  clear  by  Hope  in  his  Compend,  where  he  treats  of  the 
nature  of  tailzies  of  land." 

The  point,  however,  did  not  occur  for  decision  in  that  case,  and  Oosford  accordingly 
nmaiks  that  the  point  was  not  decided. 

The  annotator  on  Stair,  who  wrote  prior  to  1726,  observes,  p,  114, — "The  next 
case  therefore  may  be, — If  tailzies  contain  provisions  that  the  heirs  shall  not  sell  or 
dispone  any  of  the  lands,  nor  contract  debts,  nor  do  deeds  whereby  the  tailzie  may  be 
frostnte  or  irritate,  and  that  all  such  deeds  shall  be  null  and  void,  but  contain  no 
inituit  danae  of  the  contravener's  right  in  case  these  debts  are  contracted  J  There 
no  question  in  that  case  that  the  clause  [409]  not  to  alter  or  contract  debts  would 
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be  valid  and  e£feclual  against  the  contravener  and  his  other  heirs,  to  subject  them  to 
the  reparation  of  the  heirs  of  tailzie's  damages  by  the  contravention,  not  only  from  what 
has  already  been  said,  bat  likewise  from  the  act  1685,  whereby  a  person  may  substitute 
heirs  to  himself  with  what  conditions  and  provisions  he  pleases."  In  the  case  supposed, 
it  need  scarcely  be  remarked  that  the  insertion  of  an  irritant  clause  which  could  not  be 
effectual  against  the  creditor,  makes  no  difference  as  to  the  heir,  and  could  not  strengthen 
the  effect  of  the  prohibition. 

The  point  was  first  in  terminis  decided  in  the  case  of  Lord  Strathnaver  against  the 
Duke  of  Douglas,  Feb.  2,  1728,  where  there  was  a  simple  prohibition  against  contract- 
ing debt.  An  heir  having  contracted  debt,  his  representatives  were  found  liable  to 
disburden  the  entailed  estate,  on  the  ground  that  he  was  bound  to  fulfil  the  conditions 
imposed  on  the  grant,  and  under  which  he  had  accepted  the  gift. 

Although  the  judgment  in  this  case  contains  a  finding  on  another  point  of  law  which 
has  not  been  followed  in  subsequent  cases,  the  point  at  present  under  consideration  is 
not  connected  with  that  finding,  and  it^  on  the  contrary,  has  been  confirmed.  Accord- 
ingly, when  the  question  again  occurred  in  the  case  of  Gumming  Gordon  of  Pitlurg, 
July  29,  1761,  the  principle  established  in  the  case  of  Strathnaver  was  adhered  to. 
There  the  pursuer  brought  an  action  having  two  conclusions,  for  declaring  that  he  had 
power  to  sell  the  estate,  and  that  he  should  be  at  liberty  to  dispose  of  the  price  at  his 
pleasure;  and  his  argument  was  founded  on  this,  that  there  were  no  words  in  the 
prohibitory  clause  expressly  prohibiting  sales,  and  that  it  was  only  from  construction 
that  such  prohibition  was  inferred.    There  was  no  irritant  clause  in  that  entail. 

The  interlocutor  of  the  Lord  Ordinary  Alemore,  July  1,  1761,  applies  strictly  to 
both  conclusions  of  the  declarator.  Mr.  Millar,  afterwards  Lord  President^  who  wrote 
the  reclaiming  petition  against  this  interlocutor,  after  laying  it  down  that  there  is  no 
express  prohibition,  argues,  1.  That  the  clause  does  not  imply  a  constructive  prohibition 
against  sale ;  and,  2.  That  if  it  did,  such  would  not  be  sufficient  to  supply  t^e  want  of 
express  words.  He  concludes  his  argument  in  the  words  which  were  read  by  the 
counsel  for  the  defender,  in  which  this  eminent  lawyer  did  not  venture  to  dispute  the 
conclusion,  that  if  there  was  a  prohibition,  the  heir  of  entail  on  contravention  was 
liable  in  reparation  to  the  substitutes. 

This  decision  was  followed  by  the  case  of  Sutherland  against  Sinclairs  and  Baillie, 
Feb.  26, 1801.  The  entail  in  that  case  contained  a  prohibition  against  contracting  debt, 
and  an  irritancy  of  the  heir's  right  on  contravention,  but  no  irritancy  of  the  debts. 
Here  it  is  plain  that  a  resolutive  clause  alone  could  not  make  the  prohibitory  clause 
stronger  than  it  would  have  been  without  it.  Debts  were  contracted  by  the  heir  in 
possession,  and  the  entailed  estate  was  adjudged  and  sold  by  the  creditors.  The  next 
heir,  stating  it  "  as  a  clear  point  that  an  heir  of  entail  has  a  claim  against  the  repre- 
sentatives or  separate  estate  of  preceding  heirs  for  relief  of  the  damage  he  has  sustained 
through  the  entailed  estate  being  either  totally  evicted  or  improperly  burdened,"  brought 
an  action  to  have  it  found  that  he  was  a  creditor  to  the  extent  of  the  price  at  [410]  which 
the  estate  was  sold,  and  that  the  executors  of  the  heir  should  be  liable  for  the  amount. 
This  was  found  accordingly.  The  reclaiming  petition  argues  the  case  fully;  but  no 
attempt  is  made  to  dispute  the  conclusion  that  reparation  is  due,  if  a  prohibition  has 
been  contravened ;  and  the  bent  of  the  argument  is  to  show  that  the  prohibition  is  not 
applicable,  or  that  the  heir  is  not  in  a  condition  to  found  upon  it. 

These  cases  show  pretty  clearly  that  the  law  was  held  to  be  fixed,  more  especially  as 
no  contrary  one  can  be  cited ;  and  we  have  reason  to  believe,  that  opinions  by  the  most 
eminent  counsel  at  the  Bar  were  given  in  conformity  therewith,  and  that  the  same  has 
been  publicly  taught  and  understood  as  law  in  Scotland.  It  is  held  by  the  late  Lord 
Meadowbank,  in  1815,  as  a  fixed  pointy  in  the  opinion  delivered  by  his  Lordship  in  the 
case  of  the  Earl  of  Wemyss,  Fac.  Goll.  p.  274. 

The  question  again  occurred  in  the  case  of  Sir  James  Stewart  against  Lockharts, 
June  11,  1811.  It  was  held  that  under  the  prohibitory  clause  the  substitutes  had  a 
jus  crediti  which  could  not  be  defeated  by  any  voluntary  deed ;  and  that  although  a 
purchaser  was  safe,  the  heir  in  possession  was  bound  to  reinvest  the  price  of  the  lands, 
although  it  might  be  afterwards  carried  off  by  onerous  creditors ;  and  the  report  bears, 
that  "  the  majority  held  that  the  point  was  already  fixed  by  the  decisions.'' 

The  same  decision  was  also  given  in  the  case  of  the  Earl  of  Breadalbane  against 
Campbell  of  Monzie,  June  12,  1812. 
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The  case  of  Sir  James  Stewait  having  been  carried  by  appeal  to  the  House  of  Lords, 
WB8  Tenutted  in  consequence  of  doubts  entertained  of  the  soundness  of  the  principles  on 
irhich  it  bad  been  decided ;  and  although  no  proceedings  have  since  taken  place  under 
that  remit,  tbeee  doubts  have  naturally  called  upon  us,  with  the  most  minute  attention, 
to  consider  the  groxmds  which  induced  our  predecessors  to  hold,  that  under  an  entail 
with  a  prohibitory  clause  merely,  or  where  the  provisions  of  the  act  1685  have  not  been 
followed  out,  a  contravention  of  a  prohibition,  though  effectual  to  a  third  party,  may 
be  made  the  foundation  of  a  proceeding  against  the  contravener  himself,  or  his  heir  or 
representative. 

On  considering  the  objections  stated  to  the  view  of  the  law  taken  by  us,  it  appears, — 

1.  That  the  act  1685  did  not  and  was  not  meant  to  supersede  every  other  form  of 
entail,  except  the  strict  one  which  is  effectual  against  third  parties. 

This  we  think  estabUshed  by  the  following  considerations  arising  out  of  the  history 
of  entails  in  this  country : — 

The  first  form  of  entails  was  that  which  contained  only  a  simple  destination,  and  is 
the  only  form  of  entail  noticed  by  Balfour,  p.  174.  It  could  be  put  an  end  to  at 
pleasure  by  the  joint  will  of  the  superior  and  vassal  The  subsequent  heirs  had  no 
more  than  a  spes  succemonis. 

Attempts  were  at  an  early  period  made  to  limit  the  power  which  the  vassal  had,  in 
concurrence  with  the  superior,  to  defeat  the  rights  of  the  substitute  heirs.  This  was 
first  attempted  by  the  fiar  imposing  personal  obligations  upon  himself  in  favour  of  his 
heir.  Of  this  two  remarkable  instcmces  are  to  be  founcl^ — [411]  one  noticed  in  the 
Acta  Dom.  Concilii,  Oct.  17,  1478,  and  the  other  in  the  Acta  Audit.  Dom.  June  7, 
1493.^  Such  contracts  are  also  noticed  by  Dirleton,  pages  87  and  198,  and  instances 
of  such  are  referred  to  in  the  cases  of  Shistrp  against  Sharp,  Jan.  14,  1631,  and  Ure 
against  Crawfurd,  July  17,  1756. 

2.  Next  it  was  attempted  to  limit  all  the  subsequent  heirs  by  laying  each  in 
succession  under  such  prohibitions  as  the  entailer  thought  proper,  as  to  altering  the 
succession,  selling,  or  contracting  debt.  Such  clauses  were  introduced  in  the  time  of 
Giaig ;  but  their  validity  had  not  been  tried,  and  he  seems  to  doubt  their  efficacy,  in 
tiie  case  at  least  of  a  feu  granted  to  heirs  and  assignees,  L  ii.  d.  5,  sect  7 ;  but  such 
doubts  do  not  seem  well  founded.  In  the  words  of  Lord  Elames,  "  It  is  plain  that 
every  single  heir  who  accepts  the  succession  is  bound  by  the  prohibition,  so  far  as  he 
can  be  bound  by  his  own  consent.  His  very  acceptance  of  the  deed,  vouched  by  his 
serving  heir  and  taking  possession,  subjects  him  to  the  prohibition,  for  justice  permits 
no  man  to  take  benefit  by  a  deed,  without  fulfilling  the  provisions  and  burdens  imposed 
upon  him  in  the  deed." — Law  Tracts,  p.  145.  But  although  the  prohibition  bound 
the  heir,  and  all  those  who  contracted  with  the  heir  Utido  lucroHvo,  so  that  gratuitous 
deeds  were  prevented,  (against  which  also,  as  has  been  adverted  to,  the  provisions  of 
the  act  1621  have  been  found  to  be  applicable,)  it  was  insufficient  to  affect  those  who 
contracted  onerously  with  the  heir ;  so  that^  with  a  view  to  strengthen  the  effect  of 
this  clause  by  publishing  it  to  the  world,  inhibition  was  used  upon  it,  and  by  this  it 
was  attempted  to  make  it  effectual  against  third  parties.  But  it  was  found  "  that  there 
may  be  many  ways  by  which  this  provision  may  be  frustrated." — Minor  Practice,  voce 
Tailzie,  sect  364,  edit.  1726. 

3.  *^  To  prevent  and  remeid  this,  there  is  a  new  form  found  out,"  says  Sir  Thomas 
Hope,  who  wrote  about  the  year  1635,  *'  which  has  these  two  branches,  viz.  either  to 
make  the  party  contractor  of  the  debt  to  incur  the  loss  or  tinsel  of  his  right  in  favour 
of  the  next  in  tailzie,  or  to  declare  all  deeds  done  in  prejudice  of  the  tailzie,  by  bond, 
contract^  or  comprising,  to  be  null  of  the  law,"  ibid,  sect.  367.  The  object  of  these 
dauses  was  not  to  make  the  prohibitory  clause  binding  upon  the  heirs,  which  was  not 
then  doubted,  but  to  make  it  effectual  against  third  parties ;  and  their  effect  came  first 
to  be  tried  in  the  case  of  Stormont,  1662,  when  a  tailzie  with  a  resolutive  clause  was 
held  to  be  effectual  against  creditors ;  but  the  doubts  entertained  of  that  decision,  and 
the  desire  to  validate  entails  against  purchasers  and  creditors,  led  to  the  act  1685,  c.  22, 
by  which,  if  the  conditions  and  provisions  of  an  entail  are  affected  by  clauses  irritant 
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and  resolative  in  the  investiture,  and  published  in  the  Register  of  Tailzies,  they  are 
declared  "  to  be  real  and  effectual,  not  only  against  the  con^veners  and  their  heirs," 
(about  which  there  was  not  any  (jQspute,)  "  but  also  against  their  creditors,  comprisers, 
adjudgers,  and  other  singular  successors  whatsoever,  whether  by  legal  or  conventional 
titles." 

That  the  purpose  of  this  act  was  merely  to  make  entails  effectual  against  third 
parties.  Sir  George  Mackenzie,  who  is  generally  supposed  to  have  framed  [412]  the 
statute,  declares  in  positive  terms ;  for  after  giving  an  account  of  the  decision  in  the 
case  of  Stormont,  he  adds,  ''  To  strengthen  these  clauses  against  singular  successors,  by 
making  them  more  authoritative  and  better  known,  there  was  an  Act  of  Parliament 
made  anno  1685,  whereby  such  clauses  were  declared  valid  against  singular  successors, 
providing  they  be  set  down,"  &c.  Mackenzie,  vol.  ii.  p.  149.  See  also  at  p.  325, 
sect.  2,  3.  And  in  like  manner  Lord  Stair,  who  was  Lord  President  of  the  Court  at 
the  time,  says,  '*  By  act  22d  of  Parliament  1685,  clauses  irritant  in  tailzies  are  approven 
as  effectual  against  creditors  and  singular  successors,  being  once  produced  before  the 
Lords  and  approven  by  them,  and  the  original  tailzie  being  registered  in  a  separate 
register  for  that  purpose,  and  being  repeated  in  all  the  successive  sasines ; "  Stair,  b.  ii. 
tit.  3,  sect  58. 

If,  from  the  date  of  the  passing  of  this  act^  it  was  the  meaning  of  the  Legislature 
that  an  entail  was  to  be  altogether  ineffectual,  even  irtier  hasredes^  unless  all  the 
requisites  of  that  act  were  complied  with,  Lord  Stair  could  not  have  failed  to  have 
altered,  in  the  edition  of  his  Institutes  published  in  1693,  what  he  had  laid  down  on 
this  subject  in  1681,  b.  ii.  tit.  3,  sect.  59.  Sir  George  Mackenzie,  in  like  manner, 
would  not  have  treated  of  entails  in  the  way  he  has  done,  vol.  ii.  p.  325 ;  nor  would 
Erskine,  b.  iii.  tit.  8,  sect.  22,  have  classed  entails  into  three  kinds,  *'  when  considered 
with  regard  to  their  several  degrees  of  force."  Moreover,  this  last  author  subsequently 
lays  down  the  law  thus : — ''  Entails  may  be  in  many  cases  effectual  against  the  heir  of 
the  granter,  or  against  the  institute  who  accepts  of  it,  which  cannot  operate  against 
singular  successors.  B.  iii.  tit.  8,  sect  27.  Indeed  it  seems  quite  impossible  to  dispute 
the  proposition  that  obligations  under  an  entail  with  a  prohibitory  clause  are  effectual 
against  heirs,  if  it  be  admitted  that  it  founds  a  reduction  of  a  gratuitous  deed  of  contra- 
vention under  the  act  1621 ;  and  this  point  must  be  disputed,  and  the  right  to  reduce 
disproved,  before  effect  can  be  denied,  in  a  question  among  heirs,  to  an  entail  so  con- 
structedf  on  the  ground  that  it  has  not  been  completed  under  such  a  form  as  will  make 
it  effectual  also  against  singular  successors. 

Nay,  in  a  question  with  creditors,  it  was  at  one  time  found  by  the  Court  of  Session, 
'*  that  the  prohibitory  and  irritant  clauses  in  a  personal  right  were  not  effectual  against 
creditors,  when  not  recorded  in  the  Register  of  Tailzies,  on  this  ground,  that  the 
statute  1685  was  a  total  settlement  of  the  whole  system  of  entails  "  in  such  questions ; 
"  but  the  House  of  Lords  put  a  more  limited  construction  on  the  statute,  as  only 
concerning  tailzies  upon  which  infeftment  had  followed,"  (Kilkerran,  p.  546,)  in  the 
case  of  BaiUie  against  Stewart  Denham  in  1731 ;  and  this  has  been  held  as  law  ever 
since ;  Creditors  of  Carleton,  Nov.  21,  1753  ;  Chisholme,  Feb.  27,  1800.  So  that,  in 
one  case  at  least,  an  entail  will  be  effectual  even  against  creditors,  without  the  aid  of 
the  statute, 

II.  We  do  not  consider  it  as  a  proof  that  there  is  no  obligation,  nojua  credUi  under 
such  a  deed,  because  it  has  been  held  that  inhibition  cannot  be  used  upon  it. 

For,  1.  that  there  is  a  jus  ereditiy  to  a  certain  extent  at  least,  is  unquestionable, 
otherwise  reduction  on  the  act  1621  would  not  be  competent,  for  the  [413]  title  to 
pursue  is  the  being  a  creditor  of  the  person  whose  deed  is  to  be  set  aside.  As  already 
noticed,  this  is  admitted. 

2.  It  has  also  been  held  that  inhibition  cannot  be  used  by  the  heir  of  a  marriage  to 
secure  the  provision  contained  in  the  contract  of  marriage ;  Gordon  against  Sutherland, 
Jan.  3,  1748.  Neither  can  any  interdict  be  obtained  against  a  father  selling  the  lands ; 
Cunynghame,  Jan.  17,  1804 ;  and  yet  it  cannot  be  disputed  that  the  heir  of  a  marriage 
has  such  a^iM  crediti  as  will  entitle  him,  at  the  death  of  the  father,  to  the  price  of  the 
lands  settled  on  him  by  the  contract,  which,  as  fiar,  the  father  has  it  in  his  power  to 
sell;  Cunningham  of  Bowerhouses,  Dec.  20,  1810 ;  E.  of  Wemyss,  Feb.  28,  1815. 

We  consider  the  use  of  inhibition,  in  order  to  enforce  a  prohibition  against  third 
parties,  has  been  virtually  superseded  by  the  act  1685,  which  declares  that  no  tailzie 
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shall  be  effectaal  against  third  partieSi  except  when  completed  and  published  in  tenns 
of  that  statute ;  ana  therefore  to  attempt  to  enforce  any  such  obligation  against  the  heir  in 
poaNseion  by  inhibition  is  obviously  inept,  as  it  would  in  effect  be  constituting  an  entail 
against  the  peiaon  inhibited,  as  strictly  as  if  the  prohibitory  clause  had  been  fenced  by 
initant  and  resolutiYe  clauses,  and  recorded  in  the  Register  of  Tailzies.  But  although 
this  cannot  be  done,  it  seems  impossible  from  this  to  infer  that  no  obligation  arises 
from  a  prohibitory  clause  against  the  heir  himself,  because  it  cannot^  by  using  inhibition, 
be  made  effectual  against  onerous  creditors. 

And  upon  the  same  view  of  the  law  we  conceive  was  founded  the  refusal  to  grant 
an  interdict  against  the  heir,  even  when  it  did  appear  that  he  intended  to  violate  the 
prohibition,  which  occurred  in  the  case  of  Sir  James  Stewart  already  mentioned.  At 
any  rate  it  is  certain  that  that  refusal  could  not  have  proceeded  from  an  opinion  that  the 
prohibition  did  not  constitute  any  obligation,  since  there  the  Court  found  that  the  heir 
was  bound  to  reinvest  the  price. 

III.  Neither  do  we  think,  because  the  act  1685  puts  it  in  the  power  of  an  entailer 
to  execute  a  strict  entail,  by  which  the  prohibitory  clause  may  be  effectually  fenced 
against  third  parties,  that  if  he  does  not  take  the  benefit  of  this  act,  the  legal  effect, 
whichy  prior  to  that  act  at  least,  was  consequent  on  the  deed  he  has  executed,  is  not 
now  to  follow.  The  heir  under  a  simple  destination  will  unquestionably  succeed,  if 
it  be  not  altered ;  and  an  entail  with  a  prohibitory  clause  will  be  effectual,  unless  where 
the  subject  of  it  has  been  disponed  for  an  onerous  consideration;  and  a  gratuitous 
alteration  will  even  be  voided.  But  the  irritant  and  resolutive  clauses  have  no  opera- 
tive effect  in  themselves  independent  of  the  prohibitory  clause,  which  is  the  limiting 
or  restricting  clause,  while  the  object  of  the  other  clauses  is  only  to  make  these  limita- 
tions and  restrictions  upon  the  heir's  right  effectual  against  third  parties.  That  the 
maker  of  an  entail  has  not  availed  himself  of  his  right  to  insert  irritant  and  resolutive 
clauses,  is  probably  an  unintentional  omission  on  his  part ;  but  even  supposing  it  other- 
wise, this  only  can  be  inferred  from  it^  that  he  did  not  mean  to  prevent  onerous  trans- 
actions with  third  parties  leaving  their  effects,  so  far  as  heirs  are  concerned,  entiro. 
That  he  might  have  tied  up  his  heirs  more  than  he  has  done,  is  no  reason  why  effect 
should  not  be  given  to  the  restrictions  he  has  imposed. 

[414]  IV.  It  is  further  objected,  that  the  avowed  object  and  intention  of  the 
entioler  in  the  present  case  was  to  securo  the  estate  of  Ascog  to  his  heirs,  and  not  to 
entail  upon  them  a  sum  of  money,  or  a  separate  estate  purchased  with  Uie  price  of 
Asoog ;  that  to  reinvest  the  money  is  not  fulfilling  the  intention  of  the  entailer  in  terms 
of  the  deed  out  of  which  the  obligation  is  said  to  arise,  and  that  to  infer  such  an  obliga- 
tion from  the  prohibition  to  sell,  is  violating  the  rules  of  strict  construction,  which 
ought  to  be  applied  to  entails  as  restraints  upon  property. 

The  doctrine  of  strict  construction  we  fully  admit ;  and  from  this  it  arises  that  no 
fetters  are  to  be  imposed  from  implication  or  inferonce,  or  any  clause  which  is  usually 
made  use  of  in  creating  a  limitation  supplied,  although  the  omission  be  obviously 
through  inadvertence,  and  by  mistake.  But  when  limitations,  after  applying  the 
doctrine  of  strict  interprotation,  are  found  to  exists  these  limitations  are  to  be  con- 
strued according  to  the  usual  and  legal  import  of  the  words,  and  according  to  the  mean- 
ing afl&xed  to  them  by  the  entailer.  Upon  this  ground  were  decided  the  case  of  the 
competition  for  the  estate  of  Cumbernauld,  Jan.  19,  1804;  the  case  of  the  Eoxburghe 
feus,  Jan.  11,  1808 ;  and  the  cases  of  the  Queensberry,  Feb.  21,  1816 — Tumerhall, 
Dec  6,  1811 — and  Stobbs  leases,  March  10,  1814, — all  of  which,  except  the  first,  have 
also  been  decided  in  the  Court  of  the  last  resort.  Now  it  appears  to  us,  that  as  the 
prohibition  to  sell  in  the  present  case  is  the  declared  will  of  the  entailer,  although  he 
has  not  fully  and  absolutely  provided  for  specific  implement  by  using  the  statutory 
means,  whence  it  arises  that  onerous  sales  must  be  effectual,  still  we  do  not  see  why  the 
legal  oonsequence  of  contravening  such  a  prohibition,  according  to  the  solemn  determina- 
tiooi  of  the  Court  just  two  years  beforo  the. present  entail  was  made,  which  was  in 
1763,  diould  not  have  effect.  Hence,  to  make  the  heir  reinvest  the  price,  is  not  imply- 
ing  any  condition  or  restriction  not  imposed  by  the  deed ;  on  the  contrary,  it  is  giving 
k^  efrect  to  the  prohibition  contained  in  the  deed 

The  same  takes  place  on  the  breach  of  the  obligation  for  settling  the  estate  on  the 
heir  of  a  marriage ;  if  it  be  sold  by  tiie  father  for  an  onerous  consideration,  the  sale  is 
good;  but  if  any  part  of  the  price  remain  unspent  at  his  death,  the  heir  is  entitle^  to 
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it,  although  he  by  thia  does  not  get  specific  implement  of  the  obligation,  namely  the 
estate. 

y.  Even  although  it  should  be  held  that  an  heir  succeeding  under  an  entail  with  all 
the  clauses  pointed  out  in  the  act  1685,  and  duly  recorded  in  terms  of  that  act»  can  do 
no  more  tlum  irritate  deeds  in  contravention  of  tiie  entail,  and  has  no  claim  for  damages 
or  reparation,  (upon  which  we  offer  no  opinion,  as  the  case  is  not  before  us,)  it  would 
not  sGSect  the  present  question :  For  if  an  entail  with  prohibitory  clauses  merely  raises 
an  obligation  against  the  heir,  although  it  be  ineffectual  against  third  parties,  that  the 
entailer  might  have  imposed  upon  his  heir  a  prohibition  with  a  different  mode  of 
enforcing  itj  does  not  seem  to  us  to  alter  or  impair  the  right  which  arises  out  of  the  pro- 
hibition as  it  stands.  Besides,  the  refusal  of  damages  for  an  attempt  to  alienate,  when 
the  alienation  is  not  effectual,  but  void  as  ultra  vires^  and  the  refusal  to  give  redress  for 
an  alienation  actually  made  and  effectual,  though  done  contrary  to  an  obligation  in 
favour  of  the  heir,  seem  to  rest  on  very  different  grounds ;  and  [416]  hence  the  decision 
given  by  the  House  of  Lords  in  the  case  of  the  Queensberry  leases,  March  10,  1824, 
does  not  affect  the  views  we  entertain :  For  the  present  question  neither  did  nor  could 
arise  there,  that  being  the  case  of  an  heir,  who,  under  the  statute  1685,  had  set  aside 
the  deeds  of  contravention,  and  where  what  he  claimed  was  damage  suffered  by  himself 
individually,  which,  if  due,  was  due  solely  to  himself  and  was  not  to  be  reinvested  for 
the  benefit  of  the  subsequent  heirs ;  and  it  arose,  because,  either  from  his  delay  in 
bringing  the  action,  or  from  the  necessary  procedure  for  setting  aside  the  deeds  of  con- 
travention, damage  beyond  what  the  remedy  under  the  statute  would  repair  was  said 
to  have  arisen  to  him  individually. 

We  are  therefore,  upon  the  whole,  of  opinion,  that  while  the  sale  must  be  effectual 
to  the  purchaser,  because  the  prohibition  to  sell  has  not  been  guarded  in  tenns  of 
the  act  1685,  yet|  as  the  entailer  declared  that  the  heirs  should  "not  have  any  power 
or  liberty  to  sell,"  the  pursuer  has  done  what  he  had  no  right  to  do,  (in  the  same  manner 
as  one  who  grants  double  rights  does,  yet  the  disponee  last  in  date,  if  first  infeft,  will 
be  secure,)  and  must  therefore  be  liable  in  reparation  to  the  extent  of  the  price  obtained 
for  the  lands  sold ;  and  that  the  security  for  this  price  must  be  taken  to  the  heirs  of 
entail  in  succession,  in  terms  of  the  entail  of  Ascog. 

LoBDS  Prbsidbnt,  Hbkmand,  Craioib,  and  Balgbay,  concurred  in  the  above  opinion. 

Lord  Crinolbtib  delivered  this  opinion: — By  the  entail  of  AscQg  and  others, 
executed  by  John  Stewart  of  Ascog,  afterwards  John  Murray  of  Blackbarony,  dated 
May  28,  1763,  he  conveyed  to  his  heirs  the  lands  of  Longcoat,  Borland,  Milkingstoo, 
Windylaws,  and  others,  in  the  shire  of  Peebles ;  and,  with  regard  to  selling,  the  deed 
contains  this  clause : — "  Nor  shall  they  have  any  power  or  liberty  to  sell,  annalzie,  or 
wadset  the  lands  and  others  foresaid,  or  any  part  thereof,  except  allenarly  such  a  part 
and  portion  of  the  same  as  shall  be  found  necessary  for  relieving,  paying,  and  satisfying 
the  debts  and  obligements  contracted  and  granted  by  me,"  &c.  This  declaration  of  want 
of  power  to  sell  (for  it  is  not  a  prohibition  in  direct  words)  is  not  protected  by  any 
sanction  of  an  irritant  and  resolutive  clause  applicable  to  it,  so  that  the  faculty  of  selling 
or  not  rests  solely  on  this  clause,  that  the  heirs  shall  not  have  power  to  do  so ;  whereas 
the  other  conditions  and  provisions  of  the  entail  are  enforced  by  irritant  and  resolutive 
clauses,  Annnlling  the  dceds  done  in  contravention,  and  forfeiting  the  right  of  the  heir. 
Mr.  Murray,  moreover,  conveyed  to  his  heirs  of  entail  "  all  and  sundry  lands,  heritages, 
annual-rents,  tenements,  or  houses  within  burgh,  tacks,  steadings,  rooms,  possessions, 
and  all  other  heritable  subjects  whatsomever,  belonging  to  me  in  any  manner  of  way  at 
my  death,  and  all  other  heritable  and  moveable  means  and  effects  whatsoever,  pertain- 
ing and  belonging  to  me,  undisposed  on  at  the  time  foresaid  of  my  decease,  and  all  bonds, 
bills,"  &c.  This  conveyance  of  the  whole  estate,  other  than  the  entailed  lands,  was 
under  this  condition,  that  the  disponees  ''  are  and  shall  be  holden  and  obliged  in  the 
strictest  manner,  by  their  acceptance  hereof,  to  convert  the  said  heritable  and  moveable 
subjects,  generally  above  disponed,  into  money,  and  to  uplift  the  debts  and  sums  of 
money  above  assigned;  and  after  payment  of  my  proper  debts  and  the  legacies,  if  [416]  any 
be,  to  ware,  employ,  and  bestow  the  free  residue  or  remainder,  &c.,  on  purchasing  of 
land  in  Scotland,  and  to  take  the  rights  and  securities  of  the  lands  so  to  be  purchased 
in  the  form  of  a  strict  entail,  to  the  same  series  of  heirs,  and  with  and  under  the  same 
conditions,  provisions,  burdens,  reservations,  restrictions,  limitations,  clauses  irritant, 
and  faculties,  as  are  above  set  down  with  respect  to  my  tailzied  lands  herein  mentioned," 
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&c  Accoidingly,  the  lands  of  Dramfen  and  others  were  purchased  and  settled  on  the 
same  series  of  heirs,  under  the  same  system  of  tailzie  as  those  originally  entaOed  by  Mr. 
Murray  himself,  so  that  the  obligation  imposed  on  the  heirs  has  been  fulfilled.  But  the 
lands  being  entailed  in  terms  similar  to  those  applicable  to  Ascog,  they  are  equally  liable 
to  be  sold. 

The  present  heir,  Mr.  Campbell  Stewart,  has  sold  the  lands  in  Peebles-shire ;  and  the 
question  now  at  issue  is,  whether  he  is  bound,  or  not^  to  re-employ  the  price  of  them  in 
Uie  purchase  of  other  lands,  to  be  entailed  in  the  same  terms  as  those  contained  in  the 
original  tailzie  ?  The  subsequent  heirs  plead  that  he  is  bound,  while  Mr.  Stewart  says 
that  he  is  entitled  to  dispose  of  the  money  as  he  thinks  proper. 

The  ground  on  which  the  heirs  proceed  is,  that  the  declaration  of  the  want  of  power 
to  sell,  which  I  shall  call  a  prohibition,  constitutes  a  claim  of  damages  or  reparation 
against  the  heir  who  acts  in  contravention  of  the  terms  under  which  he  holds  the  estate ; 
and  these  damages  are  the  value  obtained  for  it,  which  becomes  a  surrogaium  to  be 
reemployed  in  the  acquisition  of  other  lands.     This  appears  to  me  to  be  a  total  mistake, 
arising  from  converting  the  simple  prohibition,  or  want  of  power  to  sell,  into  a  declara- 
tion that,  in  case  any  of  the  heirs  diould  sell,  he  should  be  obliged  to  lay  out  the  price 
in  purchasing  other  lands,  which,  in  my  apprehension,  is  contrary  to  all  the  rules  which 
have  hitherto  been  applied  to  the  construction  of  tidlzies,  one  of  which,  and  the  great 
and  leading  one,  is,  that  no  obligation  is  to  be  imposed  on  the  right  of  property  by 
implication.     In  a  question  at  present  before  the  Court,  between  the  Duke  of  Crordon 
and  John  Innes,  Esq.,  the  opinions  of  the  Judges  of  the  Second  Division  on  a  different 
point  are  printed;  and  there  it  was  distinctly  laid  down, — ''That  all  presumptions 
drawn  from  implied  intention  are  to  be  rejected ;  2.  That  fetters  are  not  to  be  raised  on 
inferences,  nor  extended  by  analogy,  from  cases  expressed  to  cases  not  expressed,  how- 
ever similar ;  and  lastly,  That  no  effect  is  to  be  given  to  intention,  unless  expressed  in 
clear  terms."    The  prohibition  is  therefore  effectual  to  prevent  a  sale,  or  it  can  have  no 
force  at  all.     If  one  obligation  can  be  inferred  from  a  breach  of  it,  why  may  not  another  t 
Why  shall  the  construction  not  be,  that  the  heir  has  forfeited  altogether  f---that  seeming 
to  be  the  intention  of  the  entailer,  in  so  far  as  relates  to  the  contravention  of  the  other 
conditions  of  his  tailzie.    It  is  admitted  on  all  hands  that  a  simple  prohibition  to  sell  or 
annalzie  does  not  form  any  obstacle  to  a  sale  to  an  onerous  purchaser ;  but  an  idea  has 
found  its  way  into  the  minds  of  lawyers,  that  there  is  a  distinction  between  the  public 
and  the  heirs  of  entail ;  so  that  although  the  public  may  buy  without  committing  a 
wrong,  an  heir  is  guilty  of  it  by  making  the  sale.     With  the  greatest  deference,  this 
appears  to  me  to  be  a  radical  mistake,  proved  to  be  so  by  the  statute  1685,  c.  23,  itself. 
Such  are  considered  [417]  to  be  the  powers  of  a  proprietor  by  the  law  of  Scotland  over 
his  property,  that  his  deeds  must  remain  effectual  against  it  as  long  as  he  continues  to 
be  the  proprietor ;  and  therefore,  before  any  of  his  deeds  regarding  it  can  be  set  aside, 
there  must  both  be  a  clause  irritating  or  voiding  the  deed,  and  a  resolutive  clause, 
whereby  his  own  right  must  also  be  forfeited  by  having  done  that  deed.     Nor  is  there 
the  smallest  shade  of  difference  between  these  deeds  with  respect  to  heirs  and  the  public. 
It  is  indeed  laid  down  by  our  authors,  that  a  gratuitous  alienation  in  contravention  of 
a  prohibition  may  be  set  aside  on  the  act  1621.     I  will  not  controvert  this,  although  I 
think  that  it  has  arisen  from  old  ideas  of  law  entertained  before  the  date  of  1685,  c.  23, 
continued  down,  without  attending  to  the  alteration  introduced  by  that  statute ;  and,  2. 
That  in  the  cases  to  which  the  statute  has  been  found  to  apply,  the  prohibition  to  sell 
was  constituted  in  the  form  of  an  obligation  on  the  heir  of  the  estate  not  to  do  it, 
whereby  the  succeeding  heirs  were  considered  to  be  creditors  of  him  in  possession.     But 
surely  if  this  be  true,  or  indeed  whether  or  not,  it  is  admitted  on  all  hands  that  this 
statute  1621  applies  entirely  to  the  protection  of  onerous  creditors,  for  setting  aside 
gratuitous  alienations  to  their  prejudice,  and  consequently  does  not  apply  to  an  aliena- 
tion for  onerous  causes ;  and  it  leads  to  this  great  conclusion  in  this  question,  that  there 
was  no  ground  on  common  law  for  setting  aside  even  a  gratuitous  alienation  to  the  pre- 
judice of  creditors,  when  it  required  the  intervention  of  the  act  1621  to  operate  that 
effect.    Accordingly,  it  is  not  so  much  as  insinuated  by  Mr.  Erskine,  that  there  is  any 
ground  at  common  law  for  setting  aside  a  gratuitous  alienation,  and  ^r  less  for  reducing 
a  sale.     On  the  contrary,  he  says  that  the  heirs  may  burden  the  lands,  or  alienate  them 
for  onerous  causes.    He  then  alludes  to  the  opinion  of  older  authors,  that  inhibition 
might  be  used  on  entails,  which  he  controverts,  and  adds — "  For  restraints  are  not  to  be 
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it,  although  he  by  thia  does  not  get  specific  implement  of  the  obligation,  namely  the 
estate. 

y.  Even  although  it  should  be  held  that  an  heir  succeeding  under  an  entail  with  all 
the  clauses  pointed  out  in  the  act  1685,  and  duly  recorded  in  terms  of  that  act|  can  do 
no  more  tlum  irritate  deeds  in  contravention  of  the  entail,  and  has  no  claim  for  damages 
or  reparation,  (upon  which  we  offer  no  opinion,  as  the  case  is  not  before  us,)  it  would 
not  affect  the  present  question :  For  if  an  entail  with  prohibitory  clauses  merely  raises 
an  obligation  against  the  heir,  although  it  be  ineffectual  against  third  parties,  that  the 
entailer  might  have  imposed  upon  his  heir  a  prohibition  with  a  different  mode  of 
enforcing  it,  does  not  seem  to  us  to  alter  or  impair  the  right  which  arises  out  of  the  pro- 
hibition as  it  stands.  Besides,  the  refusal  of  damages  for  an  attempt  to  alienate,  when 
the  alienation  is  not  effectual,  but  void  as  ultra  viresy  and  the  refusal  to  give  redress  for 
an  alienation  actually  made  and  effectual,  though  done  contrary  to  an  obligation  in 
favour  of  the  heir,  seem  to  rest  on  very  different  grounds ;  and  [416]  hence  the  decision 
given  by  the  House  of  Lords  in  the  case  of  the  Queensberry  leases,  March  10,  1824, 
does  not  affect  the  views  we  entertain :  For  the  present  question  neither  did  nor  could 
arise  there,  that  being  the  case  of  an  heir,  who,  under  the  statute  1685,  had  set  aside 
the  deeds  of  contravention,  and  where  what  he  claimed  was  damage  suffered  by  himself 
individually,  which,  if  due,  was  due  solely  to  himself,  and  was  not  to  be  reinvested  for 
the  benefit  of  the  subsequent  heirs ;  and  it  arose,  because,  either  from  his  delay  in 
bringing  the  action,  or  from  the  necessary  procedure  for  setting  aside  the  deeds  of  con- 
travention, damage  beyond  what  the  remedy  under  the  statute  would  repair  was  said 
to  have  arisen  to  him  individually. 

We  are  therefore,  upon  the  whole,  of  opinion,  that  while  the  sale  must  be  effectual 
to  the  purchaser,  because  the  prohibition  to  sell  has  not  been  guarded  in  terms  of 
the  act  1685,  yet,  as  the  entailer  declared  that  the  heirs  should  "  not  have  any  power 
or  liberty  to  sell,"  the  pursuer  has  done  what  he  had  no  right  to  do,  (in  the  same  manner 
as  one  who  grants  double  rights  does,  yet  the  disponee  last  in  date,  if  first  infeft,  will 
be  secure,)  and  must  therefore  be  liable  in  reparation  to  the  extent  of  the  price  obtained 
for  the  lajids  sold ;  and  that  the  security  for  this  price  must  be  taken  to  the  heirs  of 
entaQ  in  succession,  in  terms  of  the  entail  of  Ascog. 

Lords  Pbbsidbnt,  Hbbhand,  Cra.ioib,  and  Balgbay,  concurred  in  the  above  opinion. 

LoBD  Crinolbtib  delivered  this  opinion: — ^By  the  entail  of  Ascog  and  others, 
executed  by  John  Stewart  of  Ascog,  afterwards  John  Murray  of  Blackbarony,  dated 
May  28,  1763,  he  conveyed  to  his  heirs  the  lands  of  Longcoat,  Borland,  Milkingstoo, 
Windylaws,  and  others,  in  the  shire  of  Peebles ;  and,  with  regard  to  selling,  the  deed 
contains  this  clause : — *'  Nor  shall  they  have  any  power  or  liberty  to  sell,  annalzie,  or 
wadset  the  lands  and  others  foresaid,  or  any  part  thereof,  except  allenarly  such  a  part 
and  portion  of  the  same  as  shall  be  found  necessary  for  relieving,  paying,  and  satisfying 
the  debts  and  obligements  contracted  and  granted  by  me,''  &c.  This  declaration  of  want 
of  power  to  sell  (for  it  is  not  a  prohibition  in  direct  words)  is  not  protected  by  any 
sanction  of  an  irritant  and  resolutive  clause  applicable  to  it,  so  that  the  faculty  of  selling 
or  not  rests  solely  on  this  clause,  that  the  heirs  shall  not  have  power  to  do  so ;  whereas 
the  other  conditions  and  provisions  of  the  entail  are  enforced  by  irritant  and  resolutive 
clauses,  annulling  the  deeids  done  in  contravention,  and  forfeiting  the  right  of  the  heir. 
Mr.  Murray,  moreover,  conveyed  to  his  heirs  of  entail  "  all  and  sundry  lands,  heritages, 
annual-rents,  tenements,  or  houses  within  burgh,  tacks,  steadings,  rooms,  possessions, 
and  all  other  heritable  subjects  whatsomever,  belonging  to  me  in  any  manner  of  way  at 
my  death,  and  all  other  heritable  and  moveable  means  and  effects  whatsoever,  pertain- 
ing and  belonging  to  me,  undisposed  on  at  the  time  foresaid  of  my  decease,  and  all  bonds, 
bills,"  &c.  This  conveyance  of  the  whole  estate,  other  than  the  entailed  lands,  was 
under  this  condition,  that  the  disponees  "  are  and  shall  be  holden  and  obliged  in  the 
strictest  manner,  by  their  acceptance  hereof  to  convert  the  said  heritable  and  moveable 
subjects,  generally  above  disponed,  into  money,  and  to  uplift  the  debts  and  sums  of 
money  above  assigned;  and  after  payment  of  my  proper  debts  and  the  legacies,  if  [416]  any 
be,  to  ware,  employ,  and  bestow  the  free  residue  or  remainder,  &c.,  on  purchasing  of 
land  in  Scotland,  and  to  take  the  rights  and  securities  of  the  lands  so  to  be  purchased 
in  the  form  of  a  strict  entail,  to  the  same  series  of  heirs,  and  with  and  under  the  same 
conditions,  provisions,  burdens,  reservations,  restrictions,  limitations,  clauses  irritant, 
and  faculties,  as  are  above  set  down  with  respect  to  my  taUaed  lands  herein  mentioned," 
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&C.  Aceoidingly,  the  lands  of  Drumf en  and  others  were  purchased  and  settled  on  the 
same  aeries  of  heirs,  tinder  the  same  system  of  tailzie  as  those  originally  entailed  by  Mr. 
Mnnay  himself,  so  ^at  the  obligation  imposed  on  the  heirs  has  been  f alfilled.  But  the 
lands  being  entailed  in  terms  similar  to  those  applicable  to  Ascog,  they  are  equaUy  liable 
to  be  sold. 

The  present  heir,  Mr.  Campbell  Stewart,  has  sold  the  lands  in  Peebles-shire ;  and  the 
question  now  at  issue  is,  whether  he  is  bound,  or  not,  to  re-employ  the  price  of  them  in 
^e  purchase  of  other  lands,  to  be  entailed  in  the  same  terms  as  those  contained  in  the 
original  tailzie  1  The  subsequent  heirs  plead  that  he  is  bound,  while  Mr.  Stewart  says 
that  he  is  entitled  to  dispose  of  the  money  as  be  thinks  proper. 

The  ground  on  which  the  heirs  proceed  is,  that  the  declaration  of  the  want  of  power 
to  sell,  which  I  shall  call  a  prohibition,  constitutes  a  claim  of  damages  or  reparation 
against  the  heir  who  acts  in  contravention  of  the  terms  under  which  he  holds  the  estate ; 
and  these  damages  are  the  value  obtained  for  it,  which  becomes  a  eurrogaium  to  be 
re-employed  in  the  acquisition  of  other  lands.     This  appears  to  me  to  be  a  total  mistake, 
arising  from  converting  the  simple  prohibition,  or  want  of  power  to  sell,  into  a  declara- 
tion that,  in  case  any  of  the  heirs  should  sell,  he  should  be  obliged  to  lay  out  the  price 
in  purchasing  other  lands,  which,  in  my  apprehension,  is  contrary  to  all  the  rules  which 
have  hitherto  been  applied  to  the  construction  of  tailzies,  one  of  which,  and  the  great 
and  leading  one,  is,  that  no  obligation  is  to  be  imposed  on  the  right  of  property  by 
implication.     In  a  question  at  present  before  the  Court,  between  the  Duke  of  Gordon 
and  John  Innes,  Esq.,  the  opinions  of  the  Judges  of  the  Second  Division  on  a  different 
point  are  printed;  and  there  it  was  distinctiy  laid  down, — "That  all  presumptions 
drawn  from  implied  intention  are  to  be  rejected ;  2.  That  fetters  are  not  to  be  raised  on 
inferences,  nor  extended  by  analogy,  from  cases  expressed  to  cases  not  expressed,  how- 
ever similar ;  and  lastly,  lliat  no  efTect  is  to  be  given  to  intention,  unless  expressed  in 
clear  terms."    The  prohibition  is  therefore  effectual  to  prevent  a  sale,  or  it  can  have  no 
force  at  all.     If  one  obligation  can  be  inferred  from  a  breach  of  it,  why  may  not  another  t 
Why  shall  the  construction  not  be,  that  the  heir  has  forfeited  altogether  1— that  seeming 
to  be  the  intention  of  the  entailer,  in  so  far  as  relates  to  the  contravention  of  the  other 
conditions  of  his  tailzie.    It  is  admitted  on  all  hands  that  a  simple  prohibition  to  sell  or 
aimalzie  does  not  form  any  obstacle  to  a  sale  to  an  onerous  purchaser ;  but  an  idea  has 
found  its  way  into  the  minds  of  lawyers,  that  there  is  a  distinction  between  the  public 
and  the  heirs  of  entail ;  so  that  although  the  public  may  buy  without  committing  a 
wrong,  an  heir  is  guilty  of  it  by  making  the  sale.    With  the  greatest  deference,  this 
appears  to  me  to  be  a  radical  mistake,  proved  to  be  so  by  the  statute  1G85,  c.  23,  itself. 
Such  are  considered  [417]  to  be  the  powers  of  a  proprietor  by  the  law  of  Scotland  over 
his  property,  that  his  deeds  must  remain  effectual  against  it  as  long  as  he  continues  to 
be  Idle  proprietor ;  and  therefore,  before  any  of  his  deeds  regarding  it  can  be  set  aside, 
there  must  both  be  a  clause  irritating  or  voiding  the  deed,  and  a  resolutive  clause, 
whereby  his  own  right  must  also  be  forfeited  by  having  done  that  deed.     Nor  is  there 
the  smallest  shade  of  difference  between  these  deeds  with  respect  to  heirs  and  the  public. 
It  is  indeed  laid  down  by  our  authors,  that  a  gratuitous  alienation  in  contravention  of 
a  prohibition  may  be  set  aside  on  the  act  1621.     I  will  not  controvert  this,  although  I 
tlunk  that  it  has  arisen  from  old  ideas  of  law  entertained  before  the  date  of  1685,  c.  23, 
continued  down,  without  attending  to  the  alteration  introduced  by  that  statute ;  and,  2. 
That  in  the  cases  to  which  the  statute  has  been  found  to  apply,  the  prohibition  to  sell 
was  constituted  in  the  form  of  an  obligation  on  the  heir  of  the  estate  not  to  do  it, 
whereby  the  succeeding  heirs  were  considered  to  be  creditors  of  him  in  possession.    But 
surely  if  this  be  true,  or  indeed  whether  or  not,  it  is  admitted  on  all  hands  that  this 
statute  1621  applies  entirely  to  the  protection  of  onerous  creditors,  for  setting  aside 
gratuitous  alienations  to  their  prejudice,  and  consequently  does  not  apply  to  an  aliena- 
tion for  onerous  causes ;  and  it  leads  to  this  great  conclusion  in  this  question,  that  there 
was  no  ground  on  common  law  for  setting  aside  even  a  gratuitous  alienation  to  the  pie- 
judice  of  creditors,  when  it  required  the  intervention  of  the  act  1621  to  operate  that 
effect.    Accordingly,  it  is  not  so  much  as  insinuated  by  Mr.  Erskine,  that  there  is  any 
ground  at  common  law  for  setting  aside  a  gratuitous  alienation,  and  far  less  for  reducing 
a  sale.     On  the  contrary,  he  says  that  the  heirs  may  burden  the  lands,  or  alienate  them 
for  onerous  causes.    He  then  alludes  to  the  opinion  of  older  anthers,  that  inhibition 
might  bo  used  on  entails,  which  he  controverts,  and  adda— <'  For  restraints  are  not  to  be 
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multiplied  by  implication,  and  inhibition  is  ineffectoal  where  the  person  inhibited  is  not 
laid  under  some  prior  obligation,  which  may  be  the  foundation  of  the  diligenca"  Here, 
then,  is  a  passage  certainly  implying  that  a  prohibition  to  alienate  contains  no  restraint 
on  the  heir  to  sell,  and  constitutes  no  obligation  of  any  sort  against  him.  How,  then, 
can  there  be  any  difference  between  heirs  and  the  publici  I  cannot  discoYer  any, 
except  in  the  case  of  a  gratuitous  alienation,  which,  it  is  said,  may  be  set  aside  on  the 
act  1621.  By  common  law,  the  consent  of  the  superior  was  necessary  to  make  an  entail ; 
and  it  is  expressly  laid  down  by  Lord  Stair,  that  by  the  consent  of  the  superior  and 
vassal  an  entail  could  be  evacuated  at  pleasure.  It  is  therefore  no  way  probable  that^ 
in  passing  the  act  1621,  c.  18,  the  Legislature  had  the  matter  of  tailzies  in  any  way  in 
their  contemplation ;  and,  in  my  humble  opinion,  any  one  who  reads  that  statute  must 
be  satisfied  that  it  had  no  such  thing  in  view.  I  admit,  however,  that  it  has  been 
applied  to  the  reduction  of  gratuitous  alienations  in  contravention  of  a  prohibition  to 
alienate,  constituted  in  the  form  of  an  obligation  not  to  do  so ;  and  allowing  this  to  be 
sound  law,  which,  with  great  deference,  I  doubt,,  there  is  no  reason  for  extending  to  an 
onerous  sale  dubious  principles  applying  only  to  a  gratuitous  alienation.  The  predica- 
ment in  which  the  estate  is  placed  by  the  latter  is  toto  ccbIo  different  from  the  former. 
The  estate  itself  is  rescued  ttom  the  gratuitous  disponee,  and  [418]  the  intention  of  the 
entailer  is  continued  in  execution ;  but  by  the  sale  his  estate  is  carried  off  for  ever  to 
strangers,  and  all  his  views  are  defeated. 

But  I  have  shown  that,  by  our  old  common  law,  there  is  no  difference  with  respect 
to  the  right  of  the  public  and  that  of  the  heirs  of  entail;  and  that  to  set  aside  a 
gratuitous  alienation,  in  contravention  of  a  prohibition  to  sell,  required  the  force  of  the 
statute  1621.  But  whatever  were  the  old  ideas  of  the  power  of  entailers  and  the  force 
of  their  tailzies,  I  imagine  that  it  must  be  conceded  by  all,  that  these  are  and  have  been 
all  regulated  by  the  statute  1685^  c.  22.  That  act  appears  to  me  to  proceed  on  this 
great  principle,  that  it  was  possible  to  affect  the  public  through  the  medium  only  of 
tiie  heirs  of  tailzie ;  and  consequently  it  was  thought  necessary  to  place  both  on  the 
same  footing,  except  in  one  single  insulated  case.  It  declares  that  it  shall  be  lawful  to 
his  Majesty's  subjects  to  tailzie  their  land  and  estates,  and  to  substitute  heirs  in  their 
tailzies,  with  such  provisions  and  conditions  as  they  shall  think  fit,  and  to  affect  the 
said  tailzies  with  irritant  and  resolutive  clauses,  whereby  it  shall  not  be  lawful  to  the 
heirs  of  tailzie  to  sell,  annalzie,  or  dispone  the  said  lands  or  any  part  thereof,  &c ; 
declaring  all  such  deeds  to  be  in  themselves  nidi  and  void,  and  that  the  next  heir  of 
tailzie  may,  immediately  upon  contravention,  pursue  declarators,  and  serve  himself 
heir,  &c. 

Now  it  will  be  observed,  that  in  this  clause  there  ia  not  the  least  notice  of  or  reference 
to  the  public.  It  is  directed  exclusively  to  the  heirs  of  entail,  and  the  mode  is 
specifically  prescribed  how  they  are  to  be  restrained.  The  entailer  may  impose  what 
condition  he  pleases  on  them,  but  he  must  add  irritant  and  resolutive  clauses,  whereby 
it  shall  not  be  lawful  to  the  heirs  to  sell,  &c. ;  and  if  he  do  not  add  these  irritant  and 
resolutive  clauses,  surely  the  conclusion  is,  that  it  shall  be  lawful  to  sell,  &c. 

But  the  statute  proceeds  to  declare,  that  such  tailzies  (viz.  such  as  restrain  the  heir, 
for  hitherto  heirs  only  are  mentioned)  "  shall  be  allowed,  in  which  the  foresaid  irritant 
and  resolutive  clauses  are  insert  in  the  procuratories  of  resignation,  charters,  precepts, 
and  instruments  of  sasine,  and  the  original  tailzie  once  produced  before  the  Lords  of 
Session  judicially,  who  are  hereby  ordained  to  interpone  their  authority  thereto,  and 
that  a  record  be  made  in  a  particular  register-book,  &c, ;  and  which  provisions  and 
irritant  clauses  shall  be  repeated  in  all  the  subsequent  conveyances  of  the  said  tailzied 
estate  to  any  of  the  heirs  of  tailzie."  Observe  what  follows — "And  being  so  insert,  his 
Majesty,  with  advice  and  consent  foresaid,  declares  the  same  to  be  real  and  effectual, 
not  only  against  the  contraveners  and  their  heirs,  but  also  against  their  creditors,  oom- 
prisers,  adjudgers,  and  other  singular  successors  whatsoever." 

Here,  then,  it  is  expressly  declared,  1st,  That  there  must  be  irritant  and  resolutive 
clauses  to  affect  the  heirs ;  2d,  That  these  must  be  insert  in  all  the  conveyances  and 
transmissions  of  the  estate ;  and,  3d,  That  the  tailzie  must  be  recorded  in  the  register 
of  tailzies ;  all  which  is  necessary  to  make  it  effectual  against  the  heirs  and  the  public 
There  is  no  distinction  between  the  two,  as  is  proved  beyond  dispute  by  the  immediately 
following  clause  of  the  statute  relative  to  heirs  alone : — "  It  is  always  hereby  declared, 
that  if  the  said  pro-  [419]  -visions  and  irritant  clauses  shall  not  be  repeated  in  the  rights 
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and  oonreyances,  wheieby  any  of  the  hein  of  tailzie  shall  brook  or  ei^oy  the  tailzied 

flBtate,  sneli  omiamon  shall  import  a  contrayention  of  the  irritant  and  resolutive  clauses 

gainst  the  person  and  Mb  heirs  who  shall  omit  to  insert  the  same,  whereby  the  said 

flfltste  shall  ipw  facto  fall,  accresce,  and  be  devolved  to  the  next  heir  of  tailzie,  but  shall 

not  milffafttft  against  creditors  and  other  singular  successors  who  shall  happen  to  have 

ecmtncted  bond  fide  with  the  person  who  stood  infeft  in  the  said  estate,  without  the 

aud  irritant  and  resolutiYe  clauses  in  the  body  of  his  right."     Here  there  is  a  distinction 

lud  down  between  tlie  heirs  and  the  public  in  one  single  case,  which,  in  my  opinion, 

proves  incontrovertiUy,  that  in  other  particulars  the  statute  applied  to  both  indis- 

eEiminately ;  and  the  consequence  of  this  is  plain,  that  if  an  entailer  do  not  choose  to 

oboerve  the  mode  pointed  out  to  him  by  the  statute,  he  has  not  taken  the  proper 

me&od  to  restrain  the  right  of  property  in  his  heirs,  who  are  therefore  as  free  as  is  the 

public.    To  say  that  he  has  a  right  to  prohibit  his  heirs  to  sell,  and  that  if  they  do 

Qontcavene  that  prohibition,  they  are  liable  for  damages,  which  are,  to  lay  out  the  price 

on  another  estate,  is  just  to  rep^  the  statute,  and  to  make  an  entail  effectual  against 

in  heir,  although  there  be  no  irritant  and  resolutive  clauses  applicable  to  a  sale, — to 

make  it  not  lawful  for  the  heir  to  sell,  by  the  mere  force  of  a  prohibitory  clause,  when 

the  statute  enacts,  that  to  make  it  not  lawful,  the  prohibition  must  be  affected  by 

initant  and  resolutiYe  clauses.     It  is  to  enable  the  entailer  to  entail  money,  viz.  the 

piice,  when  he  has  not  entailed  the  land.     It  appears  to  me  that  the  only  possible 

ground  on  which  a  prohibition  to  sell  can  be  converted  into  an  obligation  to  re-employ 

the  price  obtained  by  a  sale,  is,  that  equity  demands  that  the  person  who  takes  an 

estate  under  a  prohibition  to  sell,  ought  not  to  be  allowed  to  violate  it  with  impunity. 

Bat  1  entirely  concur  with  what  was  observed  by  the  Lord  Chancellor  on  the  case  of 

Westshield,  that  there  is  no  equity  in  restraints  on  the  use  of  property ;  and  I  consider 

this  observation  to  be  proved  by  the  statute  1685,  which  renders  certain  forms  necessary 

in  Older  to  restrain  effectually  heirs  to  estates  from  alienating  them.     If  the  Legislature 

bad  thought  that  there  was  any  equity  in  enforcing  restraints,  they  would  have  either 

not  passed  that  act,  or  declared  that  a  prohibition  to  sell,  or  contract  debt,  or  alienate, 

should  be  effectual  both  against  the  heirs  and  the  public.     But,  as  is  already  said,  such 

an  enactment  was  neither  consonant  to  principles  of  law  or  the  ideas  of  the  Legislature. 

A  case  was  put^  at  the  pleading  of  this  case,  by  the  pursuer.    It  was  supposed  that  an 

entail  contained  a  prohibition  to  the  heirs  to  sell  or  alienate  the  whole  or  any  part,  and 

also  contained  a  resolutive  clause  applicable  to  this  prohibition,  but  no  irritant  clause. 

The  heir  was  supposed  to  make  a  partial  sale,  which  could  not  be  set  aside  on  account 

of  there  being  no  irritant  clause ;  but^  in  consequence  of  the  partial  sale,  the  heir's 

z^ht  to  the  remaining  part  unsold  was  forfeited ;  and  it  was  contended  that  he  could 

not  be  called  on  to  refund  or  reemploy  the  price  of  the  part  sold.    This  concession  by 

the  pursuer  (viz.  that  the  heir  could  be  forfeited  for  contravention,  in  virtue  of  the 

resolutive  clause,  when  there  was  no  irritant  one)  was  laid  hold  of  by  the  defender,  who 

replied,  that  if  the  contra vener  could  be  forfeited  for  having  made  a  partial  sale,  the 

same  consequence  would  follow  if  he  had  sold  the  whole ;  but,  as  the  [420]  subject 

could  not  be  recalled  from  an  onerous  purchaser,  the  consequence  must  be,  that  the  heir 

must  be  found  liable  for  the  whole  price,  because  otherwise  this  result  would  ensue, 

that  the  heir  would  be  punished  for  a  partial  contravention,  by  forfeiting  his  right  to 

the  remaining  part  of  the  estate,  whereas,  if  he  sold  the  whole,  he  could  not  be  liable 

in  any  vray  to  the  succeeding  heirs.    To  solve  this  difficulty,  I  am  of  opinion  that  the 

eoneession  was  a  mistake  in  law,  viz.  that  the  heir  could  be  forfeited  for  the  partial 

sale,  while  at  same  time  it  remained  effectual. 

The  act  1685  makes  it  necessaiy  to  have  both  an  irritant  and  resolutive  clause,  in 
order  to  affect  the  heir,  and  make  it  not  lawful  for  him  to  sell ;  and  accordingly  it  has 
been  decided  in  this  Court,  and  in  the  House  of  Lords,  that  an  irritant  clause  without 
a  resolutive,  and,  per  eontrc^j  a  resolutive  clause  without  an  irritant,  are  each  ineffectual 
to  restrain  an  heir  of  tailzie  from  selling.  This  was  argued  by  the  Court  in  the  case 
Gardner  v.  Heirs  of  Entail  of  Dunipace,  reported  by  Lord  Kilkerran,  p.  540,  No.  4. 
And  I  the  more  particularly  refer  to  this  case,  because,  although  for  want  of  an  irritant 
claose  the  debts  were  found  to  affect  the  estate,  no  use  was  made  of  the  resolutive  clause 
to  forfeit  the  heir ;  nor  does  there  appear  on  record  a  single  instance,  so  far  as  I  know, 
in  which  an  heir  has  been  forfeited  in  virtue  of  a  resolutive  clause,  when  the  tailzie  was 
defective  in  one  irritating  his  deeds.    In  the  case  of  Dunipace,  Lord  Eilkerran  details 
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th6  doubts  and  subtleties  that  had  existed  among  lawyers  relative  to  irritant  and 
resolutive  clauses.  He  says  that  no  man  ever  doubted  the  necessity  of  a  resolutive 
clause,  '*  while  our  lawyers  were  not  agreed  that  an  irritancy  of  the  debt  was  necessary 
where  the  contravener's  right  was  irritated."  Thus  it  was  not  agreed  among  lawyers 
whether  an  irritant  and  resolutive  clause  were  both  necessary ;  and  Lord  Elilkerran  con- 
tinues,— '*  And  though  the  statute  has  no  retrospect,  it  has  always  been  considered  as 
settling  the  several  subtleties  about  which  lawyers  had  been  so  much  divided,  and  par- 
ticularly the  import  and  effect  of  irritant  and  resolutive  clauses,"  &c.  The  statute 
then  settled  these  subtleties,  and  it  declares  that  it  shall  be  lawful  to  tailzie,  with  such 
conditions  and  provisions  as  the  entailer  shall  think  fit,  "and  to  affect  the  said  tailzies 
with  irritant  and  resolutive  clauses,  whereby  it  shall  not  be  lawful  to  the  heirs  of 
tailzie  to  sell,  annailzie,  &c. ;  declaring  all  such  deeds  to  be  in  themselves  null  and  void, 
and  that  the  next  heir  of  tailzie  may,  immediately  upon  contravention,  pursue  declarators 
and  serve  himself  heir."  Both  clauses  are  therefore  necessary, — the  one  to  set  aside 
the  deed  of  contravention,  and  the  other  the  right  of  the  contravener ;  for  if  the  deed 
be  not  voided,  the  succeeding  heir  cannot  pursue  declarators,  and  serve  himself  heir. 
I  therefore  conclude,  that  if  a  tailzie  do  not  contain  an  irritant  clause,  the  resolutive 
will  be  inoperative,  as  much  as  an  irritanl.  clause  is  without  the  resolutive ;  and  conse- 
quently no  argument  can  bear  on  this  cause,  which  proceeds  on  a  contrary  supposition. 
In  my  humble  opinion,  an  entailer  who  prohibits  his  heirs  from  selling,  and  who  does 
not  make  that  effectual  by  irritant  and  resolutive  clauses,  must  be  understood  to  say,  I 
prohibit  you  from  selling,  which  is  declaring  my  wish  that  you  shall  retain  my  estate ; 
but  if  it  so  happen  that  you  do  not  find  it  convenient  to  comply  with  my  desire,  I 
cannot  help  it ;  I  do  not  choose  to  restrain  you. 

[421]  It  is  pleaded  by  the  defenders,  that  the  prohibition  is  only  personal  against 
the  heir ;  but  I  apprehend  this  to  be  a  mistake.  The  prohibition  is  entered  in  the 
infeftment,  and  thereby  must  be  a  real  burden  on  the  heir,  if  it  be  validly  constituted. 
But  my  opinion  is,  that  it  is  neither  real  nor  personal  against  the  heir  more  than  against 
the  public,  because  it  is  not  validly  constituted  by  law.  There  are,  therefore,  two 
mistakes ;— one  in  assuming  that  the  prohibition  is  effectual  against  the  heir,  though 
not  against  the  public ;  and,  2dly,  assuming  that  the  contravention  forms  an  obligation 
on  the  heir  to  make  reparation.  Nothing  can  more  distinctly  prove  that  a  prohibition 
forms  no  personal  obligation  upon  an  heir  than  the  fact  now  universally  admitted,  that 
an  inhibition  used  against  him  has  no  effect  whatever,  although  the  contrary  seems  to 
have  been  understood  in  the  days  of  Lord  Stair,  and  even  Lord  £lchies.  A  very 
ingenious  attempt  was  made  by  the  counsel  for  Mr.  FuUerton  to  show  that  the  reason 
why  an  inhibition  is  not  competent  on  an  entail  is,  that  inhibition  is  only  effectual  to 
enforce  or  secure  implement  of  an  obligation  to  do  or  pay  something,  whereas  here 
there  is  only  a  prohibition  to  do.  But  this  appears  to  me  just  to  prove,  that  even  in  a 
question  inter  hceredes  there  is  no  obligation  constituted  by  the  prohibition.  There  is 
only  one  way  appointed  by  the  statute  whereby  it  shall  not  be  lawful  to  the  heirs  of 
tailzie  to  sell,  and  if  that  way  be  not  adopted,  the  conclusion  surely  follows,  that  it 
remains  lawful  to  them  to  sell ;  and  if  it  be  lawful,  I  cannot^  by  any  process  of  reasoning 
of  which  I  am  capable,  arrive  at  the  conclusion  that  they  are  under  an  obligation  not 
to  sell,  and  are  liable  for  damages  for  doing  what  is  lawful  to  be  done ;  whereas,  if 
there  were  an  obligation,  it  would  secure  the  performance  of  it,  and  prevent  the  public 
from  aiding  to  commit  the  breach.  The  mistake  under  which  these  old  lawyers  lay 
with  regard  to  the  effects  of  an  inhibition  accounts  for  their  opinions  on  tailzies  con- 
taining a  prohibition  to  sell  or  alter,  &c.  They  held  the  prohibition  to  be  coverable 
by  an  inhibition ;  but  that  being  a  mistake,  it  follows  that  the  prohibition  constitutes 
no  obligation.  It  is  just  a  prohibition,  and  nothing  more ;  and  if  not  made  effectual 
by  irritant  and  resolutive  clauses,  it  has  no  effect  whatever  on  heirs  more  than  singular 
successors.  It  was  said  by  the  defenders'  counsel,  that  an  inhibition  is  not  effectual  in 
the  case  of  an  entail,  because  the  estate  is  protected  by  a  statutory  immunity,  arising 
out  of  the  act  1685.  But  this  is  giving  in  other  words  the  reason  which  I  have  already 
offered.  For  what  is  the  immunity  1  Nothing  else  than  this,  that  if  an  estate  be  not 
entailed  in  terms  of  the  statute  1685,  the  entail  cannot  be  propped  by  an  inhibition. 
It  is  sajring  that  a  prohibition  to  sell  forms  no  obligation  upon  the  heirs ;  because,  if 
it  constituted  an  oblation,  the  inhibition  would  be  as  effectual  to  prevent  a  sale  to 
the  iigury  of  the  succeeding  heirs,  as  an  inhibition  is  against  the  proprietor  of  an 
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unentailed  estate  seUing  it  to  the  defeasance  of  the  right  of  a  creditor  by  bond  or 
minute  of  sale.  The  principle  therefore  is,  that  a  prohibition  is  a  mere  restraint,  and 
does  not  constitate  any  obligation  whatever,  either  in  law  or  equity. 

Another  strong  proof  to  me  that  the  public  and  an  heir  are  in  the  same  situation, 
and  that  the  former  can  be  affected  only  through  the  latter,  is,  that  the  public  and  the 
possessor  of  an  unentailed  estate  are  placed  in  the  self-same  [422]  situation  by  kw. 
If  an  inhibition  be  not  duly  executed  against  both,  it  can  have  no  effect  Its  object  is 
to  secure  the  landed  property  of  a  debtor  to  his  creditor.  If  the  inhibition  be  not  duly 
executed,  the  debtor  may  sell  his  estate,  and  the  creditor  can  have  no  redress.  An 
arrestment  may  be  used  to  secure  the  price ;  but  the  inhibition  alone  will  have  no 
effect.  The  same  happens  if  the  inhibition,  though  duly  executed,  be  not  recorded 
within  forty  days  after  its  execution.  The  statute  1581,  c.  119,  declares  "that  na 
interdiction  or  inhibition  to  be  raised  and  executed  hereafter  be  of  force,  strength,  or 
effect,  to  onie  intention ;  hot  the  samen  to  be  null  and  of  nane  avail,  except  the  samen 
be  duly  registrat^  as  said  is."  In  the  same  spirit  the  act  1685  gave  power  to  the  lieges 
to  tailzie  their  lands  and  heritages,  and  to  affect  the  same  with  clauses  irritant  and 
leaolutive,  whereby  it  shall  not  be  lawful  to  the  heirs  of  tailzie  to  sell,  alienate,  &c. 
If  the  lieges  do  not  choose  to  affect  their  tailzies  with  irritant  and  resolutive  clauses, 
no  other  conclusion  can  follow,  than  that  it  remains  lawful  to  the  heirs  to  sell,  &c 

It  has  been  endeavoured  to  assimilate  a  prohibition  to  sell,  to  the  obligation  con- 
stituted by  a  man  providing  his  estate  to  his  children  by  an  antenuptial  contract  of 
marriage,  to  make  that  estate  or  its  value  forthcoming  to  tiiem.  But  to  me  there  does 
not  appear  to  be  the  least  analogy  between  the  two.  The  intention  is  to  provide  the 
children,  not  with  this  or  that  estate,  but  to  make  a  provision  for  them  to  the  extent 
of  the  estate  alluded  to  in  the  contract  The  father  is  left  in  the  fullest  power  of 
administration,  in  the  exercise  of  which  he  is  understood  to  act  tanquam  bonus  vir, 
having  always  in  view  the  intended  object  of  providing  for  his  children,  and  may 
therefore  sell  the  estate,  or  keep  it,  as  he  thinks  most  conducive  to  the  proposed  end ; 
and  it  even  admits  a  greater  licence,  for  he  may  provide  for  a  second  wife  and  family. 
It  is  a  contract  uberrimm  ftdei^  a  favourite  of  the  law.  It  contains  no  prohibition  upon 
the  husband  to  manage  as  he  thinks  proper;  but  it  contains  an  obligation  upon  him  to 
provide  for  his  family,  receiving  the  most  liberal  interpretation,  and  the  utmost 
support;  whereas  an  entail  is  strietistimi  Juris^  tolerated  by  the  law  under  certain 
conditions.  It  is  a  deed  wherein  the  granter  has  respect  to  one  estate,  and  that  alone. 
All  his  cares  and  anxieties  bear  reference  to  it  His  heirs  are  to  be  of  that  estate, 
to  bear  the  name  and  arms  of  him  and  that  estate,  which  is  to  be  transmitted  to  his 
heirs  in  tempore  fiUuro.  If,  therefore,  the  estate  be  disposed  o^  his  object  is  frustrated ; 
and  he  can  never  be  presumed  to  intend  that  his  heirs  shall  sell  and  acquire  other 
estates,  repeating  such  procedure  two  or  three  times  in  a  year.    The  principle  is  absurd, 

and  the  consequences  of  it  expose  it  to  be  so.     For  only  to  mention  one  of  them, I 

would  wish  to  know  who  is  to  determine  what  lands  are  to  be  bought,  or  how  the 
money  is  to  be  laid  out  in  the  mean  time,  or  whether  lands  are  to  be  bought  in  Scotland 
or  England,  or  any  other  part  of  his  Miigesty's  dominions  f  In  further  illustration  of 
the  distinction  of  the  principles  of  law  which  I  have  laid  down,  I  refer  to  the  case  of 
an  heir  of  entail  not  recording  the  tailzie.  All  authorities  are  agreed,  that  if  it  be  not 
recorded,  all  his  deeds  will  affect  the  estate.  Thus  he  aud  the  public,  in  the  first 
instance,  are  on  the  same  footing.  Both  are  free  to  act  But  the  heir  who  left  the 
tailzie  unrecorded,  and  contravened  its  prohibitions,  would  be  liable  for  damages,  if 
there  were  in  it^  as  [423]  there  commonly  is,  an  obligation  to  record  the  tailzie,  because 
there  would  be  a  direct  breach  of  an  explicit  obligation,  which  he  could  be  compelled 
by  an  action  of  law  to  implement ;  whereas,  it  is  decided,  that  by  any  action  he  cannot 
be  prevented  or  interdicted  from  contravening  a  prohibition,  if  not  fenced  by  an  irritant 
and  resolutive  clause.  If  in  the  tailzie  there  was  no  obligation  laid  on  him  to  recoid 
the  tailzie,  he  might  leave  it  unrecorded,  and  be  liable  to  no  damages  for  doing  so. 

One  other  consideration  strikes  me  as  highly  illustrative  of  my  opinion,  and  proves 
that  in  law  no  claim  for  damages  arises  out  of  the  contravention  of  a  prohibition.  In 
the  Queensberry  entail,  there  was  a  prohibition  to  alienate  under  an  irritant  and 
resolutive  clause,  &c. ;  and  the  late  Duke  of  Queensberry  let  leases,  for  which  he  took 
laige  grassnms.  It  is  well  known  that  these  leases  were  considered  to  be  alienations 
struck  at  by  the  tailzie,  and  were  set  aside,  in  consequence  of  which  the  Duke  of 
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Buocleuch  raised  actions,  in  which  he  claimed  from  the  executors  of  the  Duke  of 
Queensherry  violent  profits  of  damages  from  the  date  of  the  death  of  the  latter ;  and 
this  he  grounded  on  the  principle  that  his  Grace,  by  granting  such  leases,  had 
contravened  the  prohibition  in  the  tailzie,  and  thereby  deprived  the  Duke  of  Buccleuch 
from  drawing  the  true  rents  of  the  farms,  which  otherwise  he  would  have  done.  But 
this  Court  and  the  House  of  Lords  both  declared  that  no  such  claim  arose  out  of  the 
violation  of  the  tailzie. 

The  leases  were  set  aside,  and  that  was  all  the  redress  that  could  be  obtained.  It 
has  been  said  that  there  was  an  irritant  and  resolutive  clause  applicable  to  the  tacks, 
and  by  these  the  Duke  of  Buccleuch  might  have  had  his  redress,  and  therefore  was  not 
entitled  to  any  other.  But  this  is  just  saying  that  the  prohibition  to  alienate,  which 
was  judged  to  apply  to  these  leases,  was  protected  by  a  sanction ;  and  from  that  it 
surely  follows,  that  if  there  be  no  sanction  imposed  by  the  entailer,  when  he  had  it  in 
his  power  to  add  one,  the  Court  is  not  entitled  to  add  one  for  him.  Would  it  not  be 
an  astonishing  proposition,  that  the  Duke  of  Buccleuch  would  have  been  better  off,  if 
there  had  been  no  irritant  and  resolutive  clauses,  than  he  was  with  them  t  If  there 
had  been  none,  the  leases  would  have  subsisted,  and  his  Grace  would  have  obtained 
damages,  if  the  argument  of  the  defenders  be  solid ;  but^  by  having  it  in  his  power  to 
set  aside  the  lease,  he  got  none.  By  the  entaiL  being  effectual,  he  was  in  a  worse 
condition  than  if  it  had  been  defective.  But  can  any  man  possibly  say,  that  although 
there  were  irritant  and  resolutive  clauses,  there  was  not  also  a  prohibition,  which  was 
violated  1  And  as  it  is  from  that  violation  that  the  claim  for  damages  arises,  it  appears 
illogical  to  maintain,  that  because  an  additional  sanction  is  introduced,  that  the  other, 
said  to  be  founded  in  common  law,  is  lost  I  am  therefore  humbly  of  opinion  that  the 
case  of  the  Duke  of  Buccleuch  against  the  Executors  of  the  Duke  of  Queensberry  is  a 
case  directly  in  pointy  and  settles  that  the  contravention  of  a  prohibitory  clause  in  an 
entail  does  not  constitute  any  claim  of  damages  against  the  contravener. 

But  it  was  also  argued,  that  the  doctrine  of  sunvgaium  applied  to  this  case ;  because, 
since  the  heirs  after  the  pursuers,  would  have  had  right  to  the  estate,  if  he  had  not 
sold  it,  they  are  entitled  to  the  price  as  coming  in  place  thereof.  To  me  this  doctrine 
does  not  seem  to  apply. — Surrogatum  [421]  takes  place  only  where  the  absolute 
property  is  vested  in  the  person  who  claims  the  subject  that  comes  in  its  place.  For 
instance,  when  an  heiress  of  a  landed  estate  marries,  without  conveying  her  estate  to 
her  husband,  the  right  to  the  rents  only  belongs  to  him,  while  the  property  of  the 
subject  itself  remains  with  her.  If  they  find  it  convenient  to  seU  the  estate,  she  must 
concur  in  the  conveyance ;  and  of  course  the  price  coming  in  place  of  the  subject  itself 
belongs  to  the  wife,  as  a  surrogatum  for  the  land  which  was  hers.  The  same  principle 
applies  to  all  the  other  cases  collected  imder  the  word  Surrogatum — the  actual  right  of 
property  must  have  been  in  the  person,  or  his  heirs,  who  claim  the  surrogaium.  But 
here  the  heirs  of  Blackbarony  had  no  right  of  property  in  it.  They  had  nothing  more 
than  a  spes  miccessionis^  defeasible  at  the  will  of  the  pursuer;  so  that,  with  much 
deference,  I  am  clearly  of  opinion  that  the  doctrine  of  efurrogcUum  does  not  apply  to 
this  case.  It  must  be  solely  on  converting  the  prohibition  to  sell  into  an  obligation  to 
re-employ  the  price,  that  the  defender  can  have  a  chance  of  success ;  and  I  consider 
that  I  have  distinctly  proved  that  no  such  obligation  can  be  inferred,  either  in  law  or 
equity. 

Various  authorities  were  referred  to  by  the  counsel  for  Mr.  Fullerton,  which  I  do 
not  mean  to  investigate : — 1.  Because  I  know  that  some  of  my  brethren,  who  concur 
with  me  in  opinion,  will  do  so ;  and,  2.  Because  I  know  that  in  the  case  of  Westshiells, 
part  of  which  estate  was  sold  in  contravention  of  a  prohibition,  the  Second  Division 
found  Sir  James  Stewart  liable  to  re-employ  the  price.  On  an  appeal,  the  Lord 
Chancellor  was  of  opinion  that  there  was  no  precedent  applicable  to  the  case,  and 
remitted  to  the  Second  Division  to  reconsider  it ;  which  their  Lordships  will  probably 
never  be  required  to  do,  as  it  has  been  at  rest  for  more  than  ten  years.  I  will  only 
remark  that  the  case  principally  relied  on  by  the  defender  is  that  of  Cuming  of  Pitlurg 
V.  Gordon,  July  29,  1761,  in  which  the  Court  indirectly  found  that  the  heir  of  entail 
was  not  entitled  to  sell  the  estate,  and  gave  as  a  reason  for  doing  so,  that  if  he  did,  he 
would  be  liable  to  re-employ  the  price.  The  Court  so  &r  altered  this  judgment  in  the 
case  of  Westshiells,  wherein  it  was  found  that  Sir  James  Stewart  was  entitled  to  sell 
the  estate,  although  they  also  found  him  liable  to  reemploy  the  price ;  and  as  for  the 


T.OttW.  STBWART  V.   FULLERTON,   &a  145 

nnflon  assigned  by  the  Court  in  the  case  of  PitlaTg,  the  question  was  not  before  it^ 
either  in  ti^e  summons  or  the  argument,  so  that  it  must  properly  be  considered  as 
obUer  dictum  ;  and,  on  these  grounds,  I  consider  it  to  be  no  way  wonderful  that  the 
Lord  Chancellor  held  it  to  be  no  precedent. 

I  would  add,  that  the  clause  conveying  the  heritable  and  personal  estate  belonging 
to  John  Murray  to  his  heirs,  and  taking  them  bound  to  convert  it  into  money  to  be 
laid  out  in  purchasing  land,  shows  the  difference  between  an  obligation  and  a  prohibition ; 
ind  it  would  be  strange  to  construe  in  the  same  way  clauses  totally  different  in  their 
object  and  expression. 

Perhaps  it  may  be  true  that  John  Murray  intended  to  direct  his  irritant  and 
lesolutiYe  clauses  against  a  sale ;  but  there  is  no  certainty  whether  he  did  or  not.  In 
law,  his  meaning  must  be  collected  from  his  words.  He  only  prohibited  his  heirs  from 
selling  more  land  than  was  necessary  to  pay  his  debts.  They  were  therefore  at  liberty 
to  sell  if  it  was  necessary,  and  he  [426]  must  have  seen  that  they  might  sell  more  than 
was  requisite  ;  yet  he  did  not,  even  in  that  case,  impose  any  obligation  on  them  to  lay 
out  the  surplus  on  land  to  be  entailed.  And  I  am  of  opinion  that  as  he  did  not 
eonstitute  his  prohibition  in  the  form  required  by  the  statute  to  bind  his  heirs,  it  was 
lawful  for  them  to  use  their  right  of  property ;  and  as  he  imposed  no  obligation  on 
them  in  case  of  sale  to  re-employ  the  money  for  behoof  of  his  heirs  of  tailzie,  the 
defender,  Mr.  Stewart,  cannot  be  liable  for  damages  or  reparation  for  exercising  what 
was  lawful  for  him  to  do ;  for  I  consider  it  to  be  a  solecism  in  law,  or  in  reason,  that 
any  man  shall  be  liable  in  damages  for  doing  that  from  which  the  law  cannot  restrain 
him. 

LoBDS  AiiLOWAY  and  Eldin  delivered  this  opinion  : — This  entail  being  defective  in 
the  irritant  and  resolutive  clauses,  is  not  sufficient  to  prevent  the  proprietor  from  selling 
the  entailed  estate.  Accordingly,  he  has  sold  part  of  it^  and  the  purchaser  having  sus- 
pended payment  of  the  price,  the  case  has  been  brought  before  the  First  Division  of  the 
Court  by  suspension  at  the  purchaser's  instance,  and  declarator  at  the  proprietor's  instance, 
against  the  heirs  of  entail,  concluding  that  he  had  right  to  sell,  and  the  lands  being  sold, 
that  he  has  right  to  the  price  as  his  own  money.  Under  these  circumstances,  the 
question  is,  Whether  the  proprietor's  claim  to  the  price  is  well  or  ill  founded  f 

We  are  of  opinion  that  the  pursuer  had  power  by  the  entail  to  sell  the  lands  in 
question,  and  the  lands  being  sold,  that  he  has  right  to  the  price  as  his  own  money, 
without  being  liable  to  any  claim  whatever  on  account  of  the  sale. 

It  is  well  known,  that  before  the  use  of  entails  in  Scotland,  with  irritant  and  resolu- 
tive clauses,  all  proprietors  of  land  had  power,  with  consent  of  the  superior,  to  alienate 
their  estates ;  and,  when  the  destination  in  the  charter  was  so  expressed  as  to  transmit 
the  lands,  upon  the  death  of  the  proprietor,  to  an  heir,  or  a  series  of  heirs,  the  heir  who 
saeceeded  had  power,  with  consent  of  the  superior,  to  make  a  different  destination,  and 
even  without  the  superior's  consent,  to  alter  the  investiture  of  the  lands  by  means  of 
a^udication,  a  process  which  the  superior  could  not  oppose. 

But  not  long  after  the  beginning  of  the  seventeenth  century,  various  devices  were 
contrived  by  lawyers,  intended  for  the  purpose  of  imposing  such  fetters  upon  the  landed 
proprietors  as  to  prevent  them  from  alienating  or  burdening  their  estates.  We  are  of 
oinnion  that  such  contrivances  were  altogether  nugatory,  till  the  act  1685  was  passed, 
of  which  afterwards.  It  cannot  be  questioned  that  the  act  is  compulsory,  but  at  common 
law  there  is  no  valid  entail,  and  no  such  entail  can  be  contrived. 

Prohibitory  clauses  were  the  first  restrictions  attempted  against  the  heirs  of  investi- 
tures ;  but  they  were  not  sufficient  to  prevent  the  proprietor  from  altering  the  entail. 
For  he  never  was  without  the  power,  in  virtue  of  the  right  of  property,  to  alienate  the 
lands,  or  contract  debt ;  and  in  either  case  the  prohibitions  were  ineffectual,  because  no 
prohibition  could  prevent  a  creditor  or  purchaser  from  carrying  off  the  lands  by  his 
diligence.  Nor  was  the  proprietor  bound  by  the  prohibitions.  A  prohibition  did  not 
bind  him  to  re-employ  [^6]  the  price  if  the  lands  were  sold,  nor  to  redeem  if  they  were 
apprized  or  adjudged. 

Thus  it  appears  that  the  prohibitory  clauses  were  altogether  nugatory,  unless  they 
were  enforced  by  inhibition,  a  diligence  which  was  in  use  for  a  long  period.  But,  for 
the  purpose  of  securing  an  entail,  it  is  now  exploded,  and  the  prohibitory  clauses  give  no 
disturbance  to  the  proprietor  in  his  selling  or  contracting  debt,  because  they  cannot  be 
enforced  by  inhibition.,  See  the  cases  of  Bryson  v.  Chapman  and  Barry,  Jan.  22,  1760 
8HAW,  VOL.  U,  10 
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— Loid  Ankerville  v.  Sanders,  &c.,  Aug.  8,  1787 — and  Lockhart  v.  Stewart^  June  11 
1811, — ^in  all  of  which  inhibition  or  interdict  was  refused. 

It  does  not  appear  that  at  any  time  clauses  in  an  entail,  when  they  were  merely  of 
a  prohibitory  nature,  and  were  not  enforced  by  diligence,  operated  as  an  effectual  restraint 
upon  the  proprietors  of  estates.  But  they  may  have  had  some  effect,  though  they  could 
be  defeated ;  and  very  soon  after  they  were  introduced,  contrivances  followed  them, 
apparently  of  a  more  powerful  nature.  The  irritant  and  resolutive  clauses  were  soon 
after  invented  and  employed.  Conditions  also  were  sometimes  used  by  the  conveyancer. 
These  did  not  assume  the  form  of  prohibitions,  or  the  threatening  aspect  of  irritant  and 
resolutive  clauses,  but  appeared  in  the  shape  of  obligations  undertaken  by  the  proprietor, 
and  binding  on  him  personally  by  the  terms  of  the  investiture.  Some  of  ^ese  were 
direct  obligations,  and  others  of  them  were  in  words  intended  to  operate  by  means  of 
implication.  How  far  such  clauses  would  be  useful  amidst  a  crowd  of  irritancies,  it  is 
unnecessary  to  consider,  as  there  are  no  such  clauses  in  the  investiture  of  Ascog. 

For  a  direct  prohibition  to  sell  is  not  the  form  of  an  obligation.  The  proprietor  is 
only  prohibited,  without  being  laid  under  the  necessity  of  obeying  the  prohibition.  He 
is  no  more  bound  against  selling  the  lands,  than  he  would  be  bound  by  a  prohibition  in 
the  entail  against  committing  any  other  act  that  had  no  reference  to  the  management  of 
the  estate.  Nor  is  there  even  an  implication  in  the  prohibition,  to  the  effect  that  it 
must  be  construed  as  an  obligation.  An  entail  admits  of  no  implication.  The  words 
must  be  direct  and  plain  in  their  meaning ;  but  if  implication  were  admissible,  there  is 
no  implication  in  the  words  of  a  prohibition. 

Supposing  then  an  entail  with  irritant  and  resolutive  clauses,  it  is  idle  in  such  a 
case  to  pretend  that  prohibitory  clauses  against  selling,  &c.  can  have  the  smallest  effect 
by  implication  or  otherwise.  In  such  a  case,  the  pretence  of  an  obligation  to  re-employ 
the  price  when  the  lands  are  sold,  is  utterly  absurd.  No  such  obligation  has  been 
expressed  in  the  entail,  and  no  such  obligation  is  implied ;  for  some  express  obligation 
is  necessary  to  raise  an  implication  of  some  other  obligation.  But  it  is  evident  that  a 
prohibition  creates  no  express  obligation  whatever. 

Much  less  does  an  obligation  to  re-employ  arise  from  the  contravention  of  irritant 
and  resolutive  clauses,  which  accompany  cLiuses  merely  prohibitory,  without  having  an 
obligatory  form.     In  such  a  case  the  contravention  raises  no  obligation  at  all. 

The  true  effect  and  force  of  the  irritant  and  resolutive  clauses  have  not  [427]  been 
well  understood  by  the  defenders.  These  clauses  were  invented  merely  for  the  purpose 
of  assisting  the  prohibitory  clauses ;  and,  in  the  performance  of  their  functions,  it  must 
be  admitted  that  they  proceed  in  a  maimer  sufficiently  menacing.  By  these  clauses  the 
proprietor  is  threatened  with  absolute  ruin  to  himself  and  his  family,  if  he  should 
happen  to  waste  or  destroy  the  estate,  or  any  part  of  it,  however  small.  Power  is  given 
to  all  and  each  of  the  heirs  of  entail  to  bring  a  comprehensive  action  for  depriving  him 
of  the  estate  altogether,  without  leaving  him  the  smallest  hopes  of  recovering  it,  or  any 
part  of  it.  Even  his  descendants,  to  the  latest  generation,  are  in  some  cases  reduced  to 
beggary  without  relief,  though  they  are  totally  innocent  of  any  fault.  At  the  same 
time,  all  the  deeds  of  the  proprietor  which  might  affect  the  property  of  the  estate  are 
reduced,  and  he  is  not  allowed  the  means  of  paying  his  most  urgent  debts  from  the 
rente,  however  ample  they  may  be.  Such  is  the  plan  of  a  strict  entail,  as  is  contrived 
for  the  purpose  of  preserving  the  entailed  estate. 

Such  being  the  rigorous  nature  of  the  irritant  and  resolutive  clauses,  they  have 
necessarily  introduced  a  considerable  relaxation  in  the  legal  construction  that  has  been 
applied  to  them.  Of  this  the  instances  are  so  numerous,  that  it  is  unnecessary  to  enter 
into  the  particulars.  It  is  enough  to  say,  that  they  are  so  modified  in  the  practice  of 
the  Court,  that  the  clauses  which  appear  prtmd  facie  to  be  so  full  of  rigour,  are  seldom 
extended  to  the  forfeitures  so  much  denounced  by  the  terms  of  the  entail. 

It  was,  however,  the  object  of  these  clauses  to  secure  a  full  and  complete  protection 
of  the  entailed  estate,  and  it  was  thought  necessary,  1.  That  all  deeds  of  the  proprietor 
against  the  prohibitions,  or  in  contravention  of  them,  shall  be  void  and  null,  and  so 
declared  by  iJie  express  terms  of  the  entail  itself.  The  reason  for  adopting  such  a  clause 
was  sufficiently  obvious.  It  was  held  in  law  that  every  deed  of  a  proprietor  was  neces- 
sarily effectual  against  the  estate,  unless  the  right  was  cut  off  by  a  quality  inherent 
in  it.  For  it  was  held  that  no  man  could  be  a  proprietor  without  having  power  to  bind 
his  estate,  unless  his  power  was  qualified  by  the  condition,  that  all  his  deeds  contrary 
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to  die  prohibitions  ahould  be  abeolatelj  void  and  null.  The  dauBe  ia  directed,  not  so 
moeh  against  the  proprietor  himself,  the  contravener,  as  against  the  creditor  or 
purchaser  who  had  by  debt  or  purchase  obtained  a  right  which  would  have  been 
eieetasl  if  it  had  not  been  so  annulled. 

It  eould  not  be  said  that  the  creditor  or  purchaser  had  in  any  way  consented  to  such 
teQndition,  but  the  proprietor  himself  had  consented  to  it,  by  accepting  of  the  investi- 
tore  qualified  by  that  condition ;  and  the  superior  who  had  granted  the  right  was  held 
to  bare  power  in  granting  it  to  qualify  it  with  that  condition,  or  any  other  condition 
eooaatent  with  law.  Besides,  the  party  to  whom  the  property  had  previously  belonged, 
ind  who  conveyed  it  to  the  superior  under  the  same  conditions,  was  held  to  have  power 
to  mtiict  the  terms  of  his  gift,  so  as  to  annul  the  deeds  which  were  contrary  to  the 
Baton  of  the  gift^  and,  at  the  same  time,  contrary  to  the  same  conditions  which  had 
beeo  asMnted  to  by  the  superior. 

Further,  in  order  to  secure  the  object  of  these  clauses  by  a  full  and  complete  piotec- 
tioo  of  the  entailed  estate,  it  was  thought  necessary,  2.  That  the  [428]  person  who 
ihooki  contravene  the  entaO,  &c  should  forfeit  his  right,  which  should  become  void  and 
eitmet^  and  the  estate  should  devolve  upon  the  next  heir  appointed  to  succeed,  and 
titttthis  should  be  declared  by  the  entail  itself.  For  this  the  reason  is  sufficiently 
obrioiia.  It  was  held  in  law  that  no  man  could  possess  a  right  to  lands  without  baring 
power  to  bind  those  lands  for  his  debts  and  deeds.  In  this  view,  the  irritant  clause, 
tbogh  it  was  necessary,  was  not  sufficient  per  se  for  the  safety  of  the  estate.  For  it 
via  not  enough  to  declare  the  nullity  of  the  deed  of  contravention,  and  to  declare 
that  the  creditor  or  purchaser  should  obtain  no  right  by  or  through  the  deed  in  his 
&Toar.  The  irritant  clause  did  not  take  away  the  contravener's  right  to  possess  the 
estate  itself ;  and  while  he  continued  to  possess  it,  the  law  gave  him  full  and  complete 
power  to  dispose  of  it ;  and  the  estate  was  exposed,  while  in  his  possession,  to  the 
daims  of  every  creditor  and  purchaser. 

Thus  the  two  clauses  were  held  to  be  necessary  as  counterparts  of  the  same  plan. 
Hie  right  proceeded  from  the  will  of  the  former  proprietor,  who  had  the  absolute  power 
of  disposal ;  and  the  power  which  belonged  to  him  wa^  held  to  be  carried  into  effect  by 
&  consent  of  the  superior.  But  still  it  was  held  to  be  necessary  that  all  deeds  of  con- 
tavention  should  be  declared  void  and  null ;  because,  if  they  were  not  so  declared,  they 
were  not  held  as  being  null  and  void,  although  they  were  contrary  to  the  prohibitions. 
And  that  in  every  case  of  contravention,  the  contravener  should  forfeit  his  right,  as 
already  mentioned,  and  that  this  should  be  declared  by  the  entail  itself;  because 
the  nullity  of  the  deeds,  though  declared  by  the  irritant  clause,  was  not  attended  with 
tbe  fotfeitiire  of  the  contravener,  so  long  as  there  was  nothing  in  the  entail,  or  nothing 
dedaied,  to  prevent  him  from  retaining  his  right  to  the  property. 

In  this  manner  the  prohibitory,  irritant,  and  resolutive  clauses  reciprocally  assist 
each  other,  and  are  absolutely  necessary  to  preserve  the  titles  of  the  entailed  estate 
against  sales  or  dilapidation. 

Bat  these  subtleties  of  the  lawyers,  contrived  in  an  early  period  of  the  seventeenth 
eentory,  were  of  a  very  questionable  nature ;  and  though  there  was  a  decision  in  favour 
of  an  entail,  in  the  famous  case  of  Stormont,  in  which  the  entail  was  so  defective  that 
it  even  wanted  an  irritant  clause,  that  decision  never  had  any  authority;  and  the 
greatest  lawyers  held  the  whole  of  the  plan  to  be  extremely  doubtful.  In  effect,  it  is 
humbly  thought  the  plan  was  full  of  difficulties,  and  could  not  have  been  supported  by 
the  conmion  law.  It  may  be  noticed,  in  particular,  that  the  irritant  clause  did  not 
annul  the  act  of  contravention  before  declarator.  In  the  mean  time  the  contravention 
was  valid.  Neither  did  the  resolutive  clause  take  away  the  right  of  property  before 
declarator.     The  heir  stiU  remained  proprietor,  having  right  to  act  as  such. 

In  shorty  the  act  1685  was  necessary  to  establish  the  validity  of  entails.  It  is 
thought  that  no  riew  of  the  common  law  could  have  supported  them  without  the  aid  of 
that  statute.  This  is  a  point  which  may  now  be  considered  as  absolutely  indisputable, 
as  it  has  been  established  by  the  highest  authority  in  the  law,  against  which  nothing  of 
any  weight  can  be  stated.  See  Stair,  b.  2,  t.  3,  §  43  and  58,  Tailzies — ^Erskine,  b.  3, 
t.  8,  §  25 — Mackenzie,  [429]  VoL  II.  p.  489 — Opinions  of  President  Miller,  and  Justice- 
Clerk  Braxfield,  and  of  Court— Hamilton,  &c.  v.  McDonald,  March  3,  1815,  Fac.  Coll. 

p.  326  and  327. 

It  may  now  be  considered  more  particularly  whether  the  pursuer  is  under  any  legal 
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obligation  to  re-employ  the  price  of  tlie  lands  which  have  been  sold.    Upon  this 
important  question  the  following  considerations  may  be  offered. 

It  is  quite  clear  in  law,  that,  before  the  introduction  of  strict  entails  in  Scotland, 
proprietors  had  power  to  alter  their  investiture  in  virtue  of  their  right  in  the  property, 
and  that  without  being  subject  to  auy  claim  from  other  parties ;  and  of  consequence, 
when  they  sold  the  land,  they  were  not  bound  to  re-employ  the  price  of  it,  but  had 
power  to  dispose  of  it  as  they  thought  fit. 

This  is  the  foundation  of  the  present  argument,  because  it  will  be  found  that 
proprietors  of  land  at  the  present  day  have  the  same  powers,  excepting  in  those 
cases  in  which  they  have  been  restrained  by  law  from  selling,  or  have  incurred  an 
obligation  to  account  for  the  price  of  the  land  when  it  is  sold. 

The  introduction  of  strict  entails  was  an  innovation  which  interrupted,  in  various 
ways,  the  commerce  of  land ;  and  ultimately,  by  the  statute  1685,  c.  22,  when  it  is 
applied,  the  heir  of  entail  is  deprived  of  the  power  of  selling.  But  where  that  statute 
has  not  been  properly  applied,  he  has  not  only  power  to  sell,  but,  as  we  conceive,  he 
has  power  to  dispose  of  the  price;  for  entails,  before  the  statute  1685,  were  not 
warranted  by  any  law  whatever ;  and  the  statute  being  passed,  it  did  not  apply  to  nor 
warrant  every  entail  that  might  be  contrived.  For  the  statute,  so  far  from  being  intended 
for  every  entail,  is  intended  only  for  entails  of  a  certain  form,  and  when  enforced  by 
irritant  and  resolutive  clauses;  and  certainly,  after  the  statute  1685  passed,  no  entail 
could  be  eifectual  but  those  in  which  the  psurties  had  availed  themselves  of  the  enact- 
ments of  that  statute.  And  all  other  entails,  not  being  warranted  by  the  statute,  were 
not  sufficient  to  bind  either  heirs  or  creditors ;  and  such  is  the  entail  of  Ascog,  now  in 
question,  as  it  not  only  enables  the  proprietor  to  sell,  but  puts  him  under  no  restraint 
as  to  the  price,  by  re-employing  it  for  the  benefit  of  the  other  heirs  of  entail,  either 
by  the  purchase  of  land  to  be  entailed,  or  in  any  other  way. 

For  the  entail  of  Ascog  is  not  one  of  those  which  contains  fetters  or  obligations 
binding  the  pursuer  to  employ  the  price.  There  is  no  such  obligation  in  the  entail. 
There  is  indeed  a  prohibition  to  sell ;  but  such  a  prohibition,  in  an  entail  that  is  not 
fenced  by  irritant  and  resolutive  clauses,  is  a  prohibition  which  may  be  legally  discharged, 
as  it  contains  no  obligatory  force.  The  prohibitory  clause  is  not  binding  even  by 
implication,  though  implication,  if  it  could  be  alleged  in  this  case,  is  not  admissible  in 
a  question  of  strict  entail.  Now,  the  entail  of  Ascog  is  one  of  the  strictest  nature,  with 
irritant  and  resolutive  clauses  applicable  to  the  prohibitions.  This,  therefore,  is  the 
case  of  a  strict  entail,  in  which  no  implication  whatever  can  be  allowed. 

It  is  alleged  that  this  is  a  question  among  heirs ;  and  that  although  strangers  are 
entitled  to  purchase  parts  of  the  entailed  estate,  the  pursuer,  who  is  an  heir  of  entail, 
is  barred  by  his  quality  of  heir  from  taking  advantage  of  that  purchase.  But  the 
answer  to  this  is  obvious.  In  selling  a  part  of  the  estate,  the  pursuer  did  no  wrong, 
but  only  used  the  right  that  was  competent  to  him.  [430]  To  pretend  that  the  pursuer 
did  wrong  in  selling,  because  he  is  an  heir,  is  an  imagination  for  which  there  is  no 
ground  whatever.  The  defenders  can  point  out  no  authority,  either  in  the  statute  or 
in  any  law,  by  which  the  pursuer  was  barred  from  selling,  nor  any  law  declaring  that 
he  did  the  smallest  wrong  in  selling.  In  effect,  the  question  among  heirs  is  the  very 
same  with  the  question  with  strangers  who  may  become  purposes.  There  is  no  pretence, 
therefore,  for  maintaining  that  there  is  any  law  or  impediment  whatever  against  the 
pursuer  in  making  use  of  his  right. 

Some  of  the  other  arguments  are  still  more  untenable.  For  example,  it  has  been 
stated  that  the  price  of  the  estate  is  a  surrogatum  for  the  estate  itself,  from  which  it  is 
inferred  that  the  price,  like  any  other  mrrogcUumj  must  be  employed  in  the  purchase 
of  property  to  be  entailed.  But  this  is  an  absolute  begging  of  the  question,  if  indeed 
any  dispute  on  the  subject  can  be  maintained.  Before  it  can  be  made  out  that  the 
price  is  a  surrogatum,  the  defenders  must  establish  the  fact  that  they  have  a  right  to  the 
price ;  and  if  they  establish  such  a  right,  it  signifies  very  little  whether  they  call  it  a 
gurrogatum  or  not.  But  we  conceive  that  this  right  of  surrogaium  cannot  be  main- 
tained, if  it  appears  that  the  pursuer  had  power  to  sell,  and  was  under  no  restraint  or 
obligation  not  to  sell.  Indeed,  if  he  had  power  to  sell,  it  seems  to  follow  as  a  necessary 
consequence,  that  he  has  a  right  to  the  price,  because  he  sold  on  his  own  account,  and 
not  on  account  of  the  defenders. 

The  defenders  have  also  founded  on  the  principle  upon  which  contracts  of  marriage 
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are  ngoLited.  But  we  could  not  have  anticipated  an  argument  of  that  nature ;  because 
the  obligations  contained  in  these  deeds  have  no  resemblance  whatever  to  the  obligations 
in  tailziee.  A  contract  of  marriage  is  in  every  case  full  of  implication,  and  depends 
almost  entirely  upon  the  good  faith  of  the  contractors ;  whereas  there  is  not  the  least 
room  in  a  strict  entail  for  implication  of  any  kind. 

Andy  upon  the  whole  of  this  matter,  it  may  be  stated  with  confidence,  that  the 

obligationSy  if  sucli  they  can  be  called,  in  favour  of  the  heirs  of  entail,  cannot  be  binding 

in  a  case  in  which  nothing  can  be  sustained  without  applying  to  it  the  most  rigorous 

euistraction,  which  is  of  necessity  g^ven  to  entails.     What  words  are  there  in  this 

entail  that  can,  without  implication,  be  interpreted  as  a  binding  obligation  to  re-employ 

the  price  of  the  lands  which  have  been  sold  ]    Excepting  the  destination  itself,  in  which 

the  heirs  of  entail  are  enumerated,  there  is  not  a  single  phrase  in  the  deed  that  must 

not  be  construed  according  to  the  most  lax  interpretation,  before  any  claim  of  this 

nature  can  be  raised  upon  it.    The  question  then  comes  to  be,  whether  the  rules  of 

interpretation  so  completely  established  are  to  be  wholly  abandoned  for  the  sake  of 

these  heirs  of  entail )     So  far  is  this  from  being  tenable,  that  the  defenders  would 

certainly  haire  failed  in  their  case,  although  the  irritant  and  resolutive  clauseS|  which 

destroy  every  kind  of  implication,  had  been  cancelled. 

Prior  to  the  statute  1685,  the  effect  of  entails  depended  very  much  upon  imposing 
the  different  clauses  or  conditions  in  an  obligatory  form,  so  as  to  be  expressly  binding 
upon  the  granter  and  his  heirs,  as  well  as  the  heirs  of  entail.  This  form  gave  the 
nibstitute  heirs  some  protection  under  the  act  1621,  [4S1]  c.  18.  But  we  conceive, 
that,  although  this  statute  might  have  protected  gratuitous  alienations,  as  being  contrary 
to  any  direct  obligations  entered  into,  it  never  could  have  applied  to  the  present  case* 
This  is  not  a  gratuitous  sale,  but  one  entered  into  for  a  fair  and  onerous  price ;  nor  is 
it  granted  to  a  conjunct  and  confident  person ; — two  of  the  essential  requisites  of  the 
act  1621,  without  which  it  cannot  apply. 

And  even  in  the  case  of  a  deed  expressed  in  an  obligatory  from,  the  act  1621  had 
no  effect  against  an  entail  in  terms  of  the  statute  1685 ;  because  that  statute  had  the 
effect  to  exclude  the  other  as  to  the  penalties,  according  to  the  words  of  Erskine  1,  7, 
22,  that  *^  where  statute  hath  inflicted  special  penalties  upon  any  offence,  all  others 
are  understood  to  be  excluded."  Therefore,  since  the  act  1685,  any  feeble  aid  that 
entails  could  previously  have  derived  from  the  statute  1621  was  at  an  end;  and  since 
the  passing  of  the  act  1685,  every  entail  must  stand  or  fall  by  that  act  alone. 

Accordingly,  it  will  be  found,  from  a  due  attention  to  the  different  cases  which  have 
been  stated  and  commented  on  at  great  length  by  the  defenders,  that  there  is  not  the 
least  ground  for  the  conclusion  drawn  from  them. 

Before  considering  those  decisions  which  were  so  much  founded  on,  as  establishing 
the  right  of  the  heirs  of  entail  to  insist  upon  the  heir  selling  to  re-invest  the  money,  it 
is  important  to  observe,  that  notwithstanding  the  vast  number  of  entail  cases  that  have 
oocuned  in  this  country,  and  in  which  entails  have  been  set  aside  in  questions  with  the 
heirs,  we  do  not  know  of  a  single  case  in  which  the  heir  has  ever  been  compelled  to  re- 
employ the  money,  or  the  price  of  the  estate  sold,  in  acquiring  lands  to  be  entailed  in 
the  form  of  the  firat  entail ;  nor,  with  all  the  industry  and  ability  exerted  on  the  part 
of  the  defenders,  has  a  single  case  of  this  nature  been  discovered. 

Indeed,  as  it  is  admitted  that  the  defect  in  the  entail  could  not  be  cured  by  re- 
investment of  the  price  in  the  same  terms,  the  operation  might  be  entirely  nugatory, 
even  if  it  could  be  legally  enforced,  since  the  very  person  who  re-invested  could  again 
sell  the  subjects  whenever  he  pleased,  and  must  be  the  sole  judge  of  this  matter,  and 
of  the  nature  and  situation  of  the  subject  to  be  purchased,  which  might  again  be  sold 
as  often  as  the  whim,  caprice,  or  interest  of  the  person  in  possession  might  dictate,  with- 
out restraint  from  any  of  the  heirs. 

The  only  case  referred  to,  in  which  it  is  alleged  this  principle  was  ever  carried  into 
effect,  occurred  nearly  a  century  ago.  But  it  does  not  appear  to  us  to  have  the  least 
weight.  This  is  the  case  of  Lord  Strathnaver  against  the  Duke  of  Douglas,  Feb.  2, 
1728.  The  principles  upon  which  that  case  was  decided  have  been  long  ago  exploded. 
It  was  there  successfully  maintained,  that  a  prohibition  to  aUenate  and  to  contract  debt 
implied  a  prohibition  to  alter  the  succession,  although  the  direct  contrary  has  been 
since  repeatedly  found,  both  in  this  Court  and  in  the  House  of  Lords.  Indeed  we 
donbt^  from  the  terms  in  which  this  case  is  reported,  and  from  the  terms  of  the  judgment. 


150  STBWART  v.   FULLBRTON,   &a  V.  Sliaw. 

whether  it  was  the  case  of  an  entail  to  which  the  strict  interpretation  of  an  entail 
applied.  For  the  granter  of  that  deed,  the  Countess  of  Sutherland,  imposed  obligations 
upon  her  heirs ;  and  as  her  son.  Lord  Forfar,  served  heir  of  line  to  her;,  he  was 
universally  liable  to  implement  all  her  obligations  of  [4S2]  every  nature  and  description. 
This  would  have  applied  to  him  as  heir  of  line,  even  supposing  he  had  not  been  heir 
of  entail,  and  must,  in  the  same  way,  have  affected  all  persons  representii^  him.  It 
seems  impossible  to  hold  that  case  to  be  authoritative  in  law,  every  point,  in  so  far  as 
it  relates  to  the  construction  of  entails,  being  admitted  to  be  erroneous.  And  there  are 
also  other  grounds  pleaded  by  the  parties  in  that  case,  sufficient  to  show  that  it  is 
totally  inapplicable  to  the  present. 

The  next  case  is  that  of  Pitlurg,  July  29,  1761,  to  which  a  great  deal  of  importance 
has  been  attached.  The  question,  as  stated  by  Mr.  Wight,  ''  was  relative  to  power  of 
an  heir  of  entail  to  sell ; "  and  the  clause  on  which  that  question  rested  was,  that  the 
heirs  of  entail,  in  the  event  of  committing  treason,  should  lose  their  liferent,  but  that 
the  right,  after  their  decease,  should  return  and  remain  with  their  next  heir  of  tailzie, 
and  that  the  heirs  of  tailzie  "  shall  never  have  power  by  any  other  deed  whatsoever, 
whether  treasonable  or  otherwise,  by  contracting  of  debt  exceeding  the  sum  of  12,000 
merks  for  provision  of  their  younger  children,  or  in  any  other  manner  of  way  whatso- 
ever, to  squander  or  put  away  the  same,  or  any  part  thereof,  veil  faciendo  vd  delinquendo^ 
any  ways  contrary  to  this  present  settlement."  The  whole  argument  on  both  sides  is 
merely  directed  to  the  point,  Whether  the  above  clause  included  a  prohibition  against 
selling  f  And  the  Court  found  that  it  contained  a  prohibition  against  selling  or  alienat- 
ing the  estate,  to  the  prejudice  of  the  substitute  heirs  of  tailzie ;  and,  therefore,  that 
however  safe  an  onerous  purchaser  might  be,  the  pursuer,  by  a  voluntary  sale  of  the 
lands,  would  contravene  the  tailzie,  and  be  subjected  to  an  action  of  reparation  and 
damages  at  the  instance  of  the  substitute  heirs.  Upon  this  the  following  remarks  may 
be  offered. 

1.  This  case,  in  so  far  as  it  adopted  a  different  mode  of  construction  of  the  entail 
in  a  question  with  heirs  and  third  parties,  has  been  completely  overturned  by  all  the 
cases  decided  since  that  time.  Perhaps  the  most  nice  and  difficult  cases  as  to  the  con- 
struction of  fetters  which  have  ever  been  tried  were  with  heirs  of  entaiL  Such  are  the 
cases  of  Edmonstone  of  TiUycoultry,  of  Lady  Dalhousie  against  Brown,  of  Henderson, 
and  a  great  variety  of  other  cases,  all  of  which  have  been  decided  in  this  Court  and  in 
the  House  of  Lords,  and  have  completely  established  the  very  different  doctrine,  that 
there  is  no  distinction  in  the  construction  of  an  entail  betwixt  heirs  and  third  parties, 
and  that  there  can  be  no  implication  in  an  entail.  This,  therefore,  is  admitted  to  have 
been  an  erroneous  judgment. 

2.  After  having  erroneously  decided  that  the  heir  fell  under  the  prohibition  to  sell, 
the  Court  found  in  that  case, — where  there  was  no  room  for  such  a  finding,  after 
establishing  the  prohibition, — that  by  contravening  the  entail  he  might  be  subject  to 
an  action  of  reparation  and  damages  at  the  instance  of  the  substitute  heirs  of  entail. 
But  after  having  erroneously  adopted  the  one  implication,  the  Court,  upon  the  same 
principle,  may  have  implied  other  obligations.  After  deciding  the  first  by^  such  a 
latitude  of  construction,  the  same  Judges  gave  an  erroneous  opinion  on  the  other, 
although,  from  the  decision  of  the  first  point,  it  was  unnecessary  to  decide  the  second. 
This  case,  therefore,  we  cannot  consider  as  entitled  to  any  weight  whatever. 

[433]  3.  But  it  was  stated  that  Mr.  Miller,  (afterwards  Sir  Thomas  Miller,)  who 
writes  the  petition  for  Gordon  Cuming,  the  heir  in  possession,  never  so  much  as  argued 
the  present  point,  but  confined  his  whole  aigument  to  there  being  no  prohibition 
against  selling ;  and  that  there  is  no  discussion  with  regard  to  the  question  of  reparation 
by  either  counsel,  which  could  not  have  been  omitted,  had  it  been  considered  a  sound 
plea. 

We  think  the  aigument  in  that  case,  that  there  was  no  prohibition  as  to  selling, 
was  absolutely  conclusive,  and  should  have  succeeded,  as  it  always  did  afterwards.  But 
we  know  that  some  of  the  most  able  counsel,  whose  attention  and  arguments  have  been 
applied  to  one  view  of  a  tailzie,  which  they  conceived  quite  decisive,  have  allowed  other 
fatal  objections  to  escape  them.  Without  noticing  some  most  extraordinary  instances 
of  this,  much  later  than  the  case  of  Pitlurg,  the  recent  case  of  Blairhall  may  be 
mentioned.  The  question  was  first  tried  in  this  Court.  Solicitor-General  Blair,  Mr. 
Charles  Hay,  Mr  Mathew  Boss,  and  another  counsel,  were  engaged  upon  the  same  side 
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m  ^hat  case.  Their  object  was  to  obtain  a  judgment  that  the  entail  was  defective,  and 
that  the  estate  miglit  be  sold.  It  was  decided  by  this  Court,  and  afterwards  in  the 
Eoase  of  Lords^  that  tbe  entail  had  not  the  defect  which  was  alleged.  But  some  time 
afterwBidsy  the  case  baving  come  back  from  the  House  of  Lords,  it  was  discovered  that 
the  entail  contained  no  prohibition  against  alteration  of  the  succession.  This  had 
ocaped  the  Court  as  ^well  as  the  counseL  But  no  sooner  had  the  discovery  been  made, 
than  a  new  title  was  made  up,  by  resignation  of  the  lands  for  a  new  inf ef tment  in  fee- 
ample,  and  the  question  was  then  tried  and  decided  without  the  smallest  difficulty ; 
and  ihe  estate  was  afterwards  sold. 

4.  But  to  return  to  the  case  of  Pitlurg.  There  might  have  been  strong  reasons  for 
not  urging  the  plea  that  the  heir  was  not  bound  to  reinvest ;  for  the  argument  in  that 
ease,  as  to  the  inadmissibility  of  implication  or  construction,  could  not  be  stronger  than 
it  was  upon  the  point  of  there  being  no  prohibitory  clause  against  selling.  Further,  at 
diat  time  it  was  not  distinctly  understood  whether  substitute  heirs  of  entail  might  not, 
in  certain  circumstances,  apply  for  inhibition  against  the  heir  in  possession  doing  any 
^ling  to  defeat  tbeir  right.  The  case  of  Bryson  was  decided  only  the  year  before.  It 
was  not  printed  in  the  Eeports  until  1772,  eleven  years  after  the  case  of  Pitlurg, 
Neither  Mr.  Miller  nor  Mr.  Garden,  the  two  counsel  in  the  case  of  Pitlurg,  ware 
coonsel  in  tbe  case  of  Bryson,  as  appears  by  the  report ;  and  the  case  of  Bryson  could 
not  be  held  as  quite  decisive  until  it  had  been  followed  by  the  case  of  Lord  Ankerville, 
and  the  case  of  Westshiels,  &c.  &c. 

Now,  so  long  as  it  was  understood  that  substitute  heirs  of  entail  could  raise 
inhibitions  according  to  the  old  system,  before  the  statute  1685  was  introduced,  there 
could  be  no  doubt  of  an  ezisting  obligation.  But  as  this  doctrine  is  totally  abandoned, 
the  question  must  now  be  considered  in  a  different  view.  In  many  cases  where  an 
ezptesB  obligation  was  constituted  in  favour  of  substitute  heirs,  an  inhibition  was 
competent ;  and  this  may  have  led  to  the  opinions  of  Hope,  Mackenzie,  and  Elchies. 
It  will  not  be  disputed,  however,  that  since  the  time  of  ^skine,  who  expressed  great 
doubt  witb  regard  to  the  former  decisions,  and  since  the  decisions  above  referred  to, 
inhi-  [4343  'bitions  upon  the  prohibitory  clauses  of  an  entail  are  totally  incompetent. 
The  nature  of  entails,  and  the  effect  of  the  statute  1685,  from  the  many  discussions 
which  have  taken  place  with  regard  to  that  statute,  are  now  much  better  understood 
than  formerly.  All  those  authorities,  therefore,  evanish  which  depend  on  the 
competency  of  inhibition. 

Indeed  Lord  Elchies'  opinion  (p.  110),  and  the  whole  authorities  to  which  he  refers, 
just  come  to  this, — That  if  there  be  a  valid  obligation  not  to  alter  the  destination,  or 
to  contract  debts,  there  is  no  reason  why  a  person  should  not  be  bound  by  such  an 
obligation.  And  if  there  be  a  valid  obligation  against  the  maker  and  his  heirs,  there 
is  no  reason  why  inhibition  should  not  follow  on  it ;  and  he  founds  on  the  case  of 
Binny  against  Binny,  Jan.  28,  1668,  as  the  authority  for  his  doctrine. 

Now  let  this  case  be  brought  to  that  criterion.  Can  inhibition,  arrestments,  or 
adjudication,  be  founded  on  this  entail  t  It  is  admitted  they  cannot.  But  if  there  had 
been  an  obligation,  most  certainly  one  and  all  of  these  diligences  might  have  followed, 
provided  the  deed  had  contained  no  irritant  or  resolutive  clauses.  But  when  there  are 
irritant  and  resolutive  clauses  in  the  deed,  any  other  clauses  imposing  restraints  are 
superseded,  upon  the  principle  already  referred  to,  and  to  be  further  noticed  in  the 

aequeL 

In  the  case  of  Binny,  to  which  Elchies  refers,  Margaret  Binny  had  granted  a  bond, 
obliging  herself  to  enter  heir  of  line  to  her  father,  and  to  resign  the  lands  in  favour  of 
herself  and  the  heirs  of  her  body,  whom  failing,  to  the  heirs  of  Alexander  Binny,  her 
fiUher,  and  obliging  herself  to  do  nothing  contrary  to  that  succession.  She,  having 
married,  conveys  the  lands  to  her  husband  by  the  contract.  But  inhibition  had  been 
used  on  the  bond  before  the  contract.  Now  the  Court  in  that  case  found  that  the  wife 
was  bound  to  resign,  "  seeiog  there  was  inhibition  used  before  the  contract ;  but  they 
did  not  decide  whether  this  clause  would  have  excluded  the  debts  to  be  contracted  by 
the  said  Margaret  or  her  heirs  upon  a  just  ground,  without  collusion ;  but  found  that 
she  could  not  make  a  voluntary  disposition  to  exclude  that  succession,  in  respect  of  the 
oUigement  to  do  nothing  in  the  contrair. 

I^  therefore,  any  weight  could  be  placed  upon  the  opinion  of  Lord  Elchies,  and 
the  authorities  to  which  he  refers,  it  would  just  come  to  this,  that  if  there  was  an 
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obligation  either  upon  the  maker  or  the  heir  of  tailzie,  inhibition  might  be  used ;  but 
as  no  inhibition  could  be  used  in  this  case,  there  is  no  obligation.  And  indeed,  in  the 
case  of  Binny,  founded  on  by  Elchiea,  there  was  a  positive  obligation  by  bond  upon 
Margaret  Binny  and  her  heirs,  and  which,  quoad  the  obligee,  who  was  the  person  with 
whom  the  question  was  tried,  was  perhaps  an  effectual  obligation,  as  the  question 
occurred  before  the  statute  1685. 

The  only  other  case  founded  on  as  supporting  this  doctrine  is  the  case  of  Sutherland, 
Feb.  26,  1801.  But  in  that  case  we  do  not  see  that  there  was  even  any  argument 
upon  the  subject ;  and  it  seems  to  relate  to  another  point  altogether.  In  that  case 
there  was  a  question,  whether  the  destination  in  the  entail  was  to  be  regulated  by  the 
dispositive  clause,  or  by  the  procuratory  of  resignation  ?  The  claimant's  predecessor 
had  been  nominatim  called  in  the  dispositive  clause,  but  his  heirs  had  not  been  called. 
The  question  then  was,  [435]  whether  it  was  to  be  regulated  by  the  dispositive  clause, 
or  by  the  procuratory  of  resignation,  in  which  the  heirs  are  called  ]  The  Court  found 
that  it  must  be  regulated  by  the  procuratory  of  resignation.  The  entail  contained  no 
prohibition  against  altering  the  order  of  succession.  The  heir  in  possession  had 
executed  a  trust-deed,  making  his  trustees  accountable,  after  payment  of  his  debts,  to 
his  heirs  and  assignees.  The  entailed  estate  was  sold ;  and  the  question  seems  to  have 
been.  Who  was  entitled  to  the  reversion  of  the  price,  after  deduction  of  the  entailer's 
debts, — ^whether  the  heirs  of  entail,  or  the  heirs  of  the  last  heir ) 

Ab  in  this  case  there  was  no  prohibition  against  altering  the  order  of  succession,  the 
general  disposition  by  the  heir  of  entail  in  possession,  in  which  he  makes  his  trustees 
accountable  to  his  heirs  and  assignees,  might  have  been  held  as  an  alteration  of  that 
succession.  If  it  had,  it  would  have  put  an  end  to  the  claim  of  the  heirs  of  entail ;  and 
if  it  had  not^  the  heir  of  entail  was  entitled  to  make  good  his  right  to  the  reversion  of 
the  price  of  the  lands  according  to  the  entail,  the  succession  to  which  had  not  been 
altered. 

We  think  it  unnecessary  to  take  notice  of  the  cases  of  Westshiels  and  of  Monzie, 
the  first  of  which  was  remitted  by  the  House  of  Lords  upon  a  very  full  hearing ;  and 
the  second,  we  understand,  was  settled  in  consequence  of  the  deep  impression  made  by 
the  remit  in  the  case  of  Westshiels,  and  of  the  Lord  Chancellor's  speech  in  that  case. 

We  also  consider  it  unnecessary  to  take  notice,  at  any  length,  of  the  decisions  of 
the  House  of  Lords  in  the  Queensberry  cases,  by  which  the  decision  of  the  Second 
Division,  which  had  refused  the  claim  of  damages,  was  affirmed,  and  the  decision  of 
the  First  Division,  sustaining  the  claim  of  damages  by  the  heirs  of  entail,  was  reversed. 
But  these  judgments  of  the  House  of  Lords  are  of  the  highest  importance,  as  they 
adopt  the  principle  laid  down  by  Erskine,  already  mentioned,  that  "where  statute 
hath  inflicted  special  penalties  upon  any  offence,  all  others  are  understood  to  be 
excluded." 

The  case  of  a  strict  entail  unrecorded  was  also  founded  on.  The  entail  is  not  good 
against  creditors,  but  may  be  good  against  the  heir  by  personal  exception.  In  squander- 
ing the  estate,  while  he  oxnitted  to  record  the  entail,  he  does  a  great  wrong  to  the 
substitutes,  nearly  the  same  as  if  he  had  burned  the  entail  in  his  possession.  Besides, 
registration  was  intended  by  the  statute  merely  to  operate  against  third  parties. 

Upon  the  whole,  we  apprehend  that  the  law  has  been  so  fixed  upon  these  questions, 
that  there  is  little  room  for  controversy  with  respect  to  them ;  and  if,  contrary  to  our 
expectation,  the  same  questions  shall  again  be  thrown  open,  they  must  necessarUy  affect 
every  one  of  the  numerous  cases  decided  during  the  last  forty  years  in  which  an  entail 
has  been  set  aside.  In  the  sincere  hope  that  such  a  general  calamity  may  not  take 
place,  we  shall  conclude  the  statement  of  our  opinion  with  the  following  propositions. 

1.  Before  the  introduction  of  strict  entails  in  Scotland,  investitures  could  be 
altered  by  the  proprietor  in  virtue  of  his  right  of  property,  and  of  the  rights  which 
followed  it. 

2.  The  introduction  of  strict  entail '  was  an  innovation  contrived  by  the  law- 
[436]  -yers,  the  effect  of  which  was  at  first  very  little  understood;  and  its  effect 
remained  uncertain,  until  the  law  was  established  by  the  statute  1685,  c.  22. 

3.  During  a  period  before  that  statute  was  passed,  the  conveyances  were  subject  to 
implications  of  various  sorts,  many  of  which  had  no  foundation  in  law.  Many  entails 
were  supposed  to  be  protected  under  the  act  1621,  c.  18.  Some  of  these  were  in  the 
direct  form ;  but  many  of  them  depended  upon  mere  implication,  and  sometimes  upon 
supposed  implication,  assumed  without  grounds. 
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4.  Dnring  the  same  period,  prohibitory  clauses  were  introduced,  as  obligations  by 
an  asBomed  implication,  for  which  there  were  no  grounds. 

5.  Entails,  before  the  statute  1685,  were  not  warranted  by  law;  and  when  the 
statute  was  passed,  such  entails  as  were  not  warranted  by  it  were  not  sufficient  to  bind 
either  heirs  or  creditors. 

Accordingly,  the  rule  of  law  laid  down  by  Erskine,  and  since  settled  by  the  judg 
menta  of  the  House  of  Lords  in  the  Queensberry  cases,  totally  precludes,  in  the  case  of 
a  strict  entail,  any  other  protection  to  the  estate  but  the  prohibitory,  irritant,  and 
naolntive  clauses  of  the  entail  itself;  and  thus  the  act  1621,  and  every  ground  of 
implication  whatever,  have  been  rendered  of  no  force  in  such  a  case. 

Bat  the  most  striking  proof  that  the  entail  has  no  protection  whatever  but  the 
prohibitory,  irritant^  and  resolutive  clauses,  is  the  rule  now  so  completely  established, 
that  an  inhibition  upon  an  entail  is  not  competent. 

6.  Contracts  of  marriage  proceed  entirely  upon  implication,  which  is  altogether 
inadmissible  in  strict  entails. 

7.  The  price  of  the  estate  has  been  called  a  surrogatum  for  the  lands,  which  must 
be  re-«mployed  in  the  purchase  of  other  lands  descendible  to  the  heirs  of  entaiL  But 
tbis  ia  an  evident  mistake.  The  proprietor  had  power  and  right  to  sell  the  lands,  which 
were  his  own  property,  subject  to  no  claim  whatever.  If  they  had  remained  unsold, 
they  might  have  descended  to  the  next  heir  of  entail ;  but  having  been  sold,  there 
was  no  condition  in  the  entail  by  which  the  proprietor  who  sold  them  could  be  deprived 
of  the  price. 

The  only  ground  that  can  be  assumed  in  such  a  case,  would  evidently  be  an  implied 
condition.  But  there  is  no  such  condition  even  implied,  and  any  implied  condition 
would  be  inadmissible. 

8.  It  is  alleged  that  although  third  parties  are  at  liberty  to  purchase  the  entailed 
kndsy  heirs  are  bound  by  the  entail,  and  commit  a  wrong  in  selling ;  but  this  is  the 
worst  of  implications.  It  cannot  be  pretended  that  there  is  the  slightest  vestige  of  a 
direct  or  express  rule  in  law  against  an  heir  who  sells  a  part  of  his  estate,  and  who,  in 
doing  so,  is  warranted  by  law. 

3.  The  question  among  heirs  is  the  same  as  the  question  with  strangers.  The  law 
is  the  same  with  both  ;  and  the  implication  against  the  heir  is  as  unfounded  as  any  of 
the  other  implications. 

10.  Where  an  entail  with  prohibitory,  irritant,  and  resolutive  clauses,  is  so  incorrect 
that  the  proprietor  has  power  to  alienate  or  burden  the  lands,  he  cannot  be  compelled 
to  re-employ  the  price  or  prices ;  and  if  any  legal  compulsitor  were  supposed  to  be 
competent^  it  would  still  be  inefficient,  because  the  proprietor  could  again  alienate  at 
any  time,  without  notice  to  the  heirs  of  [4S7]  entail,  and  by  that  means  defeat  their 
object,  and  thus  the  rule  would  apply,  frustra  petis, 

11.  Taking  into  consideration  the  foregoing  propositions,  either  singly  or  collectively, 
the  necessary  conclusion  is,  that  no  entail  with  prohibitory,  irritant^  and  resolutive 
dauaes,  under  the  statute  1685,  c.  22,  when  the  clauses  are  incorrect  or  defective,  and 
thereby  expose  the  entail  to  be  defeated  by  sale,  contraction  of  debt^  alteration  of 
succession,  or  any  other  defect,  can  be  supported ;  nor  can  the  prices  be  demanded  of 
the  heirs  of  entail  who  have  sold  or  disposed  of  the  estate,  because,  from  the  nature  of 
the  entail,  no  process  can  be  issued  against  them  to  re-employ  such  prices. 

12.  None  of  the  former  decisions  of  this  Court  afifect  the  question  now  at  issue; 
and  the  opinion  delivered  by  the  Lord  Chancellor  in  the  case  of  Westshiels,  when  he 
remitted  that  case,  that  there  was  no  precedent  applicable  to  it,  is  perfectly  well 
founded. 

And,  finally 

13.  It  is  not  surprising  that  such  is  the  result  of  a  discussion  which  demonstrates 
that  every  argument  of  the  defenders  rests  upon  assumed  implication,  for  which  there 
IB  not  the  slightest  foundation  in  reality,  and  which,  if  ever  at  any  time  countenanced 
by  some  lawyers,  has  long  been  completely  overruled  and  exploded. 

LoBD  GiLLiBB  concurred  in  this  opinion. 

Punuer^s  Aut?iaritie8.—3  Ersk.  8,  24 ;  1  Ersk.  7,  22 ;  18  Vesey,  87 ;  Bryson,  Jan, 
29,  1760,  (15,511,  and  5  Brown's  Sup.  p.  941) ;  L.  AnkerviUe,  Aug.  8,  1787,  (7010). 
D^ender^  Authorities. — Baillie,  July  11,  1734,  (15,501);  Gardner's  Creditors,  Jan. 
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27,  1744,  (16,501);  Hope's  Min.  Pr.  16,  §  9,  iSfcc.;  2  Mack.  490;  2  Stair,  3,  59;  3 
Ersk.  8,  23;  Willison,  Feb.  26,  1724,  (15,369);  Strathnaver,  Feb.  2,  1728,  (15,373, 
and  Craigie  and  Stewart^  p.  32);  Gordon,  July  29,  1761,  (15,513);  Sutherland,  Feb. 
26,  1801,  (No.  8,  App.  Tailzie);  Lockhart  v.  Stewart,  June  11,  1811,  (F.C.  remitted); 
Earl  of  Breadalbane,  June  12,  1812,  (F.C);  Young,  Dec.  7,  1705,  (15,483);  Hay,  Feb. 
9,  1753,  (15,603);  Earl  of  Wemyss,  Feb.  28,  1815,  (F.C);  Young,  Nov.  13,  1761,  (5 
Brown's  Sup.  884);  M'Nair,  May  18, 1791,  (BeU's  Cases,  5461) 

[Cf.  4  W.  &  S.  196 ;  5  S.R.It.  (H.L.)  329.] 
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Alex.  Buie,  Pursuer. — Skene — H.  J.  Bobertson. 
Lady  Gordon,  Defender. — JRcbertsan. 
Sir  Jambs  Gordon,  Defender. — More. 

Husband  and  Wife. — Held, — ^That  a  husband  having  intimated  to  an  innkeeper  that  he 
would  not  be  responsible  for  any  articles  furnished  to  his  wife  after  a  certain  date, 
was  not  liable  thereafter  for  any  thing  further  than  what  was  necessary  for  her 
maintenance  according  to  his  rank  and  fortune. 

Alexander  Buie,  vintner  in  Fochabers,  brought  an  action  against  Sir  James  Gordon 
of  Letterfourie,  and  a  supplementary  one  against  Lady  Gordon,  concluding  for 
L.237,  18s.  8d.,  conform  to  certain  accounts  commencing  on  the  9th  of  May  1821,  and 
terminating  in  September  [438]  1825.  The  articles  consisted,  in  a  great  measure,  of 
dinners,  claret,  port^  and  other  wines,  with  shrub,  whisky,  and  other  spirits,  which 
appeared  to  have  been  consumed  by  Lady  Gordon  and  one  of  her  sons  in  tiie  inn  kept 
by  Buie ;  and  there  were  also  various  other  charges  for  chaises,  coach  tickets,  servants' 
victuals,  &c.  Against  this  claim  Sir  James  stated.  That  although  there  was  no  legal 
separation,  yet  he  and  his  wife  lived  apart  from  each  other  by  tacit  consent ; — that  she 
had  right  to  an  annuity  of  L.  210  out  of  his  estate,  in  terms  of  their  contract  of  marriage, 
which  was  intended  for  her  maintenance; — that  the  articles  alleged  to  have  been 
furnished  were  such  as  ought  not  to  form  a  claim  against  him  j  and  that  at  all  events 
he  had  written  to  the  pursuer,  on  the  1st  of  February  1824,  that  "  I  will  not  pay  or  be 
answerable  for  any  accounts  taken  on  with  you  from  this  date,  without  my  written 
order  for  the  same ; " — that  notwithstanding  he  was  willing  to  pay  the  amount  then 
due,  being  L.25,  but  that  he  was  not  bound  to  pay  for  any  articles  which  had  been 
subsequently  contracted. 

By  Lady  Gordon  it  was  contended.  That  as  she  was  a  married  woman,  and  was  not 
separated  from  her  husband,  no  personal  liability  could  attach  to  her;  and  as  the 
annuity  was  not  intended  to  defray  her  expenses  for  necessaries,  the  pursuer  could  not 
proceed  against  it,  but  only  against  the  estate  of  her  husband. 

To  tins  it  was  answered, — 

1.  That  as  the  letter  could  not  have  more  extensive  effect  than  an  inhibition.  Sir 
James  must  be  liable  for  the  furnishings  to  his  wife,  in  so  far  as  he  could  not  show  that 
he  had  otherwise  supplied  her ;  and, 

2.  That  as  it  was  not  denied  by  Lady  Gordon  that  she  had  contracted  the  debt»  she 
must  be  responsible  for  it. 

The  Lonl  Ordinary  found  the  "  defenders  Sir  James  and  Lady  Gordon  liable  to  the 
pursuer  in  that  part  of  his  accounts  which  was  incurred  preceding  the  1st  of  February 
1824,  and  in  such  parts  of  the  accounts  as  had  been  incurred,  subsequent  to  that  date^ 
for  necessary  articles  of  furnishings  to  Lady  Gordon ;  but  found  the  defenders  not  liable 
in  any  other  part  of  the  said  accounts." 

All  parties  having  reclaimed,  the  Court  "altered  the  interlocutor  of  the  Lord 
Ordinary  complained  of,  so  far  as  it  finds  Lady  Gordon  liable  for  payment  of  the  articles 
of  the  account  pursued  for,  incurred  prior  to  the  1st  day  of  February  1824  years,  and 
to  that  extent  sustain  Lady  Gordon's  defences ;  assoilzie  her  from  the  conclusions  of 
the  libel,  and  decern ;  and  further  find  the  defender  Sir  James  Gordon  liable  in  pay- 
ment to  the  pursuer  of  such  articles  of  the  account  pursued  for,  incurred  posterior  to 
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the  let  day  of  February  1824,  as  were  necessary  for  the  maintenance  of  Lady  Gordon 
and  her  family,  according  to  her  husband's  rank  and  fortune,  and  remit  to  the  Lord 
Ordinary  to  proceed  accordingly ;  also  remit  to  his  Lordship  to  hear  parties  as  to  what 
other  articles  [438]  of  the  said  account,  contracted  posterior  to  the  1st  of  February 
1824,  Lady  Gordon  ought  to  he  found  liable  in  payment  of  to  the  pursuer  out  of  her 
•epaiate  fund ;  and,  qwxid  uUrOf  refuse  the  desire  of  the  said  three  notes,  and  adhere  to 
the  interlocutor  of  the  Lord  Ordinary  complained  of, — reserving  the  question  of  expenses 
until  the  issue  of  the  cause." 

LoBD  Pbbidbnt. — After  the  letter  of  the  Ist  of  February  1824,  the  pursuer  was 
not  entitled,  without  the  written  authority  of  Sir  James,  to  make  any  furnishings  to 
Lady  Gordon.  Sir  James  was  entitled  to  say  to  him,  that  he  would  not  permit  his 
wife  to  deal  with  him  ;  and  therefore  I  rather  think,  that  after  being  so  put  upon  his 
guild,  he  could  not  claim  from  Sir  James  even  the  expense  of  necessary  furnishings. 
This  is  not  like  inhibition ;  it  is  a  notification  t-o  an  individual  tradesman  that  he  was 
not  to  famish  any  goods  whatsoever  without  written  authority ;  whereas  an  inhibition 
interdicts  all  and  sundry  from  furmshing  any  thing  else  thaji  necessaries,  which  this 
letter  coiild  not  do.  Even,  however,  if  he  had  a  claim  for  necessaries,  there  seem  to  be 
veiy  few  articles  of  that  description  in  the  accounts.  We  have  sustained  a  claim  against 
the  husband  for  funds  advanced  to  enable  a  wife  to  go  to  Bath  on  account  of  her  health ; 
but  here  chaise  after  chaise  appears  to  have  been  hired  without  any  definite  object 

LoBD  GiLUBS. — ^I  observe  that  there  is  L.5  charged  in  one  day  for  a  dmner  and 
wines  to  Lady  Gordon  and  her  son. 

Lord  Craioib. — Sir  James  is  clearly  not  liable  for  such  articles  as  claret,  port^  shrub, 
&CL,  which  should  never  have  touched  the  lips  of  this  lady  at  his  expense ;  but  I  rather 
think  that  her  separate  fund  may  be  attached  for  the  debt. 

Lord  Gillirs. — Sir  James  admits  his  liability  prior  to  1st  February  1824,  and  I 
apprehend  that  he  must  also  be  liable  for  those  necessaries  subsequently  furnished,  and 
that  Lady  Gordon  must  be  liable  quoad  ultra. 

Lord  Prbsidbnt. — On  reconsideration,  I  rather  think  Sir  James  must  be  liable  for 
neceasaries  even  after  the  date  of  the  letter  j  because,  if  the  articles  were  such  as  he 
oaght  to  have  supplied,  it  is  jus  tertii  to  him  from  whom  she  got  them. 

[Cf.  9  S.  923.] 


No.  240.  V.  Shaw  440  (O.E.  467).    24  Feb.  1827.     Ist  Div.— Lord  Eldin. 

D.  M'MiOHAKL,  Advocator. — SoL-Oen.  Hope — Jameson. 
H.  and  R  Baibd  and  Others,  Respondents. — MaUlavd — Shaw, 

Jwfisdietion. — An  action  in  the  Court  of  Session  having  been  compromised,  in  con- 
sequence of  the  defender  agreeing  to  pay  expenses  and  a  composition — Held  competent 
to  nuse  an  action  on  the  agreement  before  an  Liferior  Court. 

The  only  general  point  involved  in  this  case  related  to  a  question  of  jurisdiction. 
Baird  and  others  had  brought  an  action  of  reduction,  on  the  act  1696,  c.  5,  of  a  pre- 
ference over  the  bankrupt  estate  of  Cullen  and  Company,  which  M'Michael  had  obtained, 
and  on  which  they  were  creditors.  After  decree  of  reduction  had  been  pronounced,  and 
an  order  to  account  was  issued,  M'Michael  wrote  this  letter  to  Bairds  : — "  On  condition 
yon  will  drop  the  process,  and  discharge  your  claims  on  the  sequestrated  estates  of 
Daniel  Cullen  and  Company,  and  Daniel  Cullen  as  in  individual,  I  will  pay  you  two 
shillings  per  pound  on  your  respective  claims,  and  the  expenses  you  have  incurred.  If 
any  difference  arise  as  to  the  account  of  expenses,  it  is  to  be  settled  by  referring  to  a 
respectable  neutral  writer  here  (Glasgow),  or  in  Edinburgh."  This  offer  was  accepted,  and 
the  process  discharged.  A  dispute  having  then  arisen  as  to  whether  the  offer  meant 
that  M^Michael  should  pay  the  expenses  incurred  as  between  agent  and  client,  or  as 
between  party  and  party,  Bairds  and  others  brought  an  action  before  the  Magistrates  of 
Glasgow,  founding  on  the  letter,  and  concluding  for  the  expenses  as  between  agent  and 
dient,  subject  to  taxation,  in  terms  of  the  agreement.  Besides  other  defences,  M'Michael 
objected  to  the  competency  of  this  action,  That  as  it  related  to  the  expenses  of  a  process 
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which  had  depended  in  the  Court  of  Session,  the  Magistrates  had  no  jurisdiction  to 
entertain  it. 

To  this  it  was  answered,  That  the  action  in  the  Court  of  Session  was  at  an  end,  and 
that  the  present  one  was  to  enforce  an  ordinary  civil  contract,  to  which  the  Magistrates 
were  competent. 

The  Magistrates  having  sustained  their  jurisdiction,  and  decerned  in  terms  of  the 
report  of  a  writer  in  Glasgow,  who  taxed  the  accounts,  the  Lord  Ordinary  and  the 
Courts  in  an  advocation,  adhered. 

Lord  Craioib  was  of  opinion  that  the  action  was  not  competent  before  the 
[441]  Magistrates,  and  that  it  ought  to  have  been  brought  before  the  Court  of  Session ; 
but  the  other  Judges  held  that  it  was  perfectly  competent. 


No.  241.  V.  Shaw  441  (O.E.  468).    24  Feb.  1827.    2nd  Diy. 

J.  Thomson  and  Sons,  Petitioners. — SoL-Qen.  Hope — Boswdl 
J.  Broom  and  Others,  Kespondents. — D.  of  F,  MoTicreiff-^Cowan, 

Bankrupt — Sequestration. — Held  incompetent  to  enter  into  objections  to  awarding 
sequestration,  other  than  that  the  applicant  is  not  within  the  description  of  persons 
described  by  the  statute,  or  that  the  concurrence  is  not  such  as  the  statute  requires, 
other  objections  forming  merely  a  ground  for  recal. 

Thomson  and  Sons  having  applied  for  sequestration  under  the  Bankrupt  Act,  Broom 
and  others  opposed  it,  on  the  ground  that  they  had  already  granted  a  trust-deed  for 
behoof  of  their  creditors,  to  wMch  almost  the  whole  had  acceded,  and  under  which  one 
instalment  had  been  paid  to  the  creditors.  To  this  it  was  answered.  That  although  this 
might  found  a  reason  for  recalling  the  sequestration,  it  could  not  competently  be  stated  in 
the  present  stage,  the  Court  being  bound,  under  the  18th  section  of  the  Bankrupt  Act, 
to  award  sequestration,  unless  the  party  applying  for  it  did  not  faU  within  the  descrip- 
tion of  persons  entitled  thereto,  or  had  not  the  concurrence  required  by  the  statute. 

The  Court  being  of  opinion  that  they  could  not  competently  enter  into  the  question 
as  a  bar  to  granting  sequestration,  awarded  it  accordingly. 


No.  242.  V.  Shaw  441  (O.E.  468).    24  Feb.  1827.    2nd  Div.— Lord  Newton. 

J.  Buchanan. — Skene — Pyper. 
J.  DuNLOP. — D.  o/F,  Moncreiff-^A.  Dvmlopjun. 

Competing. 

Bankrupt — Sequestration. — In  the  election  of  a  trustee,  held  no  objection  to  the  vote 
of  a  creditor,  founded  on  bills  accepted  jointly  by  the  bankrupt  and  another  individual, 
that  he  had  not  valued  and  deducted  that  incQvidual's  security,  the  bankrupt  being 
in  fact  the  primary  obligant,  and  liable  to  relieve  the  other,  though  not  appearing  so 
ex  fade  of  the  bills. 

In  a  competition  between  Buchanan  and  Dunlop  for  the  office  of  trustee  on  a 
sequestrated  estate,  the  SherifE  of  the  county,  on  a  remit  from  the  Lord  Ordinary, 
reported  that  the  majority  of  legal  votes  was  in  favour  of  Dunlop.  The  Lord  Ordinary 
having  thereafter  confirmed  him  as  trustee,  Buchanan  reclaimed,  but  confined  his 
objections  to  a  single  vote  in  Dunlop's  favour,  amounting  to  L.1643.  This  vote  was 
founded  in  part  on  bills  accepted  by  the  bankrupt  jointly  with  two  other  individuals, 
who,  however,  held  letters  from  the  bankrupt,  bearing  that  [442]  he  alone  had  received 
the  value,  and  binding  himself  to  relieve  them.  The  objection  taken  was,  that  the 
creditors  had  not  valued  and  deducted  the  security  of  the  joint  obligants  on  the  biUs, 
which  it  was  contended  he  was  bound  to  have  done,  unless  it  had  appeared  ex  facte  of 
his  document  of  debt  that  the  bankrupt  was  liable  to  relieve  the  other  obligants. 


T. 
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To  this  it  was  answered,  That  all  which  the  Bankrupt  Act  required  was,  that  the 
binkrapt  shotdd  be  in  reality  the  primary  obb'gant,  and  liable  to  lelie^e  the  others ; 
in  whidi  case  the  creditor  was  not  bound  to  value  and  deduct  their  security. 

The  Court  imaninionsly  repelled  the  objection,  and  adhered  to  the  Lord  Oidinary's 
interlocutor. 

[Cf.  Dyce  v.  Paterson,  9  D.  998,  1009,  1025.] 


Ho.  243.  V.  Sliaw  442  (O.E.  469).    27  Feb.  1827.    let  Div.— Lord  Medwyn. 

W.  Walkicr,  Suspender. — Oreenshidds. 

J.  GRnrnc,  Charger. — Wilson. 

PretaipHan. — A  proprietor  of  lands  having  feued  them,  and  infeftment  having  been 
taken ;  and  having  thereafter  granted  to  the  f euar  a  disposition  of  the  lands  with 
two  manners  of  holding ;  and  titles  having  been  made  up,  and  the  lands  possessed 
thereon  for  more  than  40  years,  without  reference  to  the  feu-contract< — Held  that 
although  the  property  and  superiority  had  been  thus  separated,  yet  a  good  prescrip- 
tive title  to  both  had  been  acquired. 

The  lands  of  Meikle  Beath  originally  belonged  to  James  Mitchell,  who  was  succeeded 
by  John  Stewart  and  Henry  Wardlaw,  as  heirs  of  provision.     These  parties  obtained 
pRceptB  from  Chancery;  and  after  Stewart  was  infeft,  he  granted,  in  May  1702,  a 
disposition  of  his  half,  containing  precept  of  sasine,  in  favour  of  Wardlaw.     In  August 
of  the  same  year  Wardlaw  disponed  the  whole  to  John  Dewar,  and  in  December  there- 
after Wardlaw  was  infeft  in  his  own  half  in  virtue  of  the  precept  from  Chancery,  and 
in  the  other  under  that  from  Stewart.     In  May  1708,  John  Dewar,  by  a  disposition  in 
a  oontract  of  marriage,  disponed  the  whole  lands  to  his  son  James  Dewar,  who  was  base 
infeft  on  the  19th  of  August  1730.     James  Dewar  entered  into  a  contract  of  feu  with 
David  Betaon  primus^  by  which  he  feued  the  lands  to  him  for  payment  of  a  feu-duty, 
and  upon  which  Betson  was  infeft.     Thereafter,  on  the  3d  of  November  1735,  James 
Dewar  granted  a  disposition  to  Betson,  by  which  he  sold  to  him  "  all  and  haill  that  my 
town  and  lands  of  Mitchell's  Beath,  alicu  Mastertown's  or  Halket's  Beath,  with  houses, 
&c,  together  with  all  right,  title,  interest^  claim  of  rights  property,  and  possession,  as 
weU  petitory  as  possessory,  which  I,  my  predecessors,  authors,  heirs  or  successors,  ever 
had,  have,  or  hereafter  may  have,  cliom,  or  pretend  thereto,"  &c.,  with  a  double 
manner  of  holding,  procuratory  of  [M3]  resignation,  precept  of  sasine,  and  a  clause  of 
warrandice  excepting  from  it  the  contract  of  feu. 

On  this  precept  Betson  took  sasine,  which  was  duly  recorded;  and  in  1737  he 
expede  a  crown  charter  of  resignation  and  confirmation,  proceeding  upon  the  procuratory 
in  Stewart's  disposition  to  Wardlaw,^-on  that  of  Wardlaw  to  John  Dewar, — and  on 
that  of  James  Dewar  to  Betson  himself,  contained  in  the  disposition  of  1735,  whereby 
all  these  dispositions  and  inf ef tments  were  confirmed ;  but  no  notice  was  taken  of  the 
feu-contract;  and  on  the  2d  of  May  1737  Betson  was  infeft,  in  virtue  of  the  precept 
of  sasine  contained  in  the  charter. 

In  1749  Betson,  in  implement  of  a  previous  onerous  contract,  disponed  the  lands, 
with  procuratory  and  precept^  and  clause  of  absolute  warrandice,  to  his  eldest  son, 
David  Betson  aeeundus,  who  was  immediately  infeft  on  the  precept. 

By  David  Betson  secundtis  the  lands  were  disponed  in  1787  (also  with  procuratory 
and  precept,  and  clause  of  absolute  warrandice)  to  his  son,  David  Betson  tertiua^  who 
at  the  same  time  took  sasine  on  the  precept,  and  duly  recorded  it ;  and,  on  the  2d  of 
June  1813,  he  expede  a  Crown  charter  of  confirmation,  confirming  the  whole  titles  by 
which  the  lands  had  been  transmitted  since  the  date  of  the  Crown  charter  in  1737. 

Having  got  involved  in  pecuniary  difficulties,  David  Betson  tertiua  granted 
(previously  to  the  confirmation,  but  in  the  course  of  the  same  year)  a  disposition, 
containing  precept  of  sasine,  in  favour  of  trustees  for  his  creditors,  on  which  they  were 
infeft.  His  estates  having  been  afterwards  sequestrated  under  the  Bankrupt  Act,  the 
voluntary  trustees,  with  his  consent^  disponed  the  lands  in  favour  of  Walker,  the 
judicial  trustee,  who  was  infeft  in  October  1817.  Walker  having  died,  the  lands  were 
by  special  decree  of  adjudication,  transferred  to  his  successor  Black,  who  expede  a 
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Crown  charter  of  adjudication  and  confirmation  in  favour  of  himself  as  trustee,  con- 
firming the  disposition  by  David  Betson  ierHtts  to  the  voluntary  trustees,  and  also  that 
by  them  to  Walker,  and  relative  sasines.  The  precept  in  this  charter  was  allowed  to 
remain  open ;  and  after  the  death  of  Black,  and  also  of  another  trustee,  the  lands  were, 
by  the  usual  decree  of  adjudication,  with  the  charter,  transferred  to  Grieve,  who  had 
been  appointed  trustee.  Having  been  sold  by  public  roup  to  the  suspender,  Grieve 
offered  to  him,  as  a  title,  an  assignation  to  the  unexecut^  precept  of  sasine  in  the 
Crown  charter  of  adjudication,  and  delivery  of  the  whole  titles  back  to  1737.  After, 
however,  the  suspender  had  paid  part  of  the  price,  he  discovered  the  ozistence  of  the 
feu-contract  and  infeftment  in  favour  of  David  Betson  primus  in  1730 ;  and  he  then 
presented  a  bill  of  suspension  as  of  a  threatened  charge,  in  which  he  contended, — 

1.  That  as  the  dominium  utile  had  been  thereby  separated  from  the  dominium 
directum,  and  as  no  consolidation  had  ever  since  taken  place,  [444]  the  dominium  utile 
or  property  still  remained  in  hoBrediiaie  jacente  of  David  Betson  primue,  and  therefore 
the  title  which  was  offered  to  him  was  merely  a  conveyance  of  the  dominium  directum 
or  superiority ;  and, 

2.  That  as  the  bankrupt  David  Betson  tertius  had  a  son,  he  might,  by  serving  him- 
self heir  to  David  Betson  primus,  and  passing  over  his  own  father  and  other  ancestors, 
make  up  titles  to,  and  carry  off  the  property ;  or  this  might  be  done  by  his  creditors. 

To  this  it  was  answered, — 

1.  That  as  the  feu-contract  must  be  held  as  having  been  delivered  up  to  David 
Betson  jpnmitf  at  the  date  of  the  disposition  to  him  in  1735,  and  as  he  and  his  successors 
had  since  that  period  possessed  the  lands  on  titles  ex  fade  absolute,  that  contract  was 
extinguished  by  the  negative  prescription,  and  the  right  to  the  lands  fortified  by  the 
positive  prescription ;  and, 

2.  That  even  if  the  lands  were  to  be  considered  as  still  in  TuBreditate  jacente  of  David 
Betson  primus,  the  son  of  the  bankrupt  could  not  serve  himself  heir  without  becoming 
bound  to  implement  the  several  clauses  of  warrandice  granted  by  his  intermediate 
ancestors. 

The  Court,  on  the  report  of  the  Lord  Ordinary,  refused  the  bill  of  suspension. 

Lord  Balgrat. — The  very  point  in  question  was  decided  in  a  case  which  has  not 
been  noticed  by  the  parties,  Bruce  v,  Bruce,  Dec.  6,  1770  (10,805,)  and  which  was 
affirmed  on  appeal  [2  Pat.  258 ;  1  S.R.R.  (H.L.)  452].  In  that  case  the  Court  were 
clearly  of  opinion,  that  although  there  had  been  at  one  time  a  separation  of  the  property 
and  superiority,  yet,  as  the  title  conveying  the  superiority  included  the  whole  limds,  and 
was  ex  fade  applicable  to  the  property,  and  as  there  had  been  more  than  forty  years 
possession,  this  was  a  sufficient  prescriptive  title. 

Lord  Craioib. — I  certainly  was  of  opinion  that  the  objection  was  good,  and  I  rested 
it  upon  the  case  of  Bald  t7.  Buchanan ;  but  I  have  been  a  good  deal  affected  by  the 
decision  referred  to  by  Lord  Balgray. 

Lord  Gillibs. — In  the  case  of  Bald  there  was  no  prescriptive  possession. 

Lord  President. — Independently  of  the  authority  referred  to,  I  am  satisfied  that 
the  objection  is  not  well  founded.  It  is  a  mistake  to  say  that  a  party  is  infeft  in  the 
superiority ;  he  is  not  so ;  he  is  infeft  in  the  lands  themselves,  and  that  infeftment 
forms  a  good  title  of  possession,  on  which  he  may  found  prescription.  So  much  is  this 
the  case,  that  if  a  feu-right  be  granted,  it  merely  creates  a  burden  which  may  be  extin- 
guished by  a  resignation  ad  remanentiam,  without  any  new  infeftment  being  taken, 
because  the  party  is  already  infeft. 

Suspender's  Authorities.— Bald,  March  8,  1786,  (15,084);  Younger,  Nov.  1665, 
(10,927). 

Charger's  Authoities.—3  Ersk.  7,  8 ;  Ogilvie  v.  Ogilvie,  May  20,  1803,  (not  rep.). 

[Cf.  WaddeU  v.  Pollock,  6  8.  1003 ;  Lord  Elibank  v.  CampbeU,  12  S.  85,  86,  103; 

WOson  V.  Pdlok,  2  D.  163.] 
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H.  Gk)W,  Advocator. — Coekbv/m — Lamsden. 
W.  M'DoNALD. — Rutherfurd. 

Sale — Proof — Oath  on  Bjsferenee. — Oath  on  reference  by  a  managing  partner  of  a  com- 
pany that^  **  to  the  best  of  his  knowledge,  a  customer  had  paid  all  the  articles  furnished 
to  bim,  and  that  all  the  furnishings  were  entered  in  the  company's  books,  although 
an  error  may  have  occurred  ^ — Held  not  exclusive  of  a  claim  for  the  price  of  furnish- 
ings proved  to  have  been  delivered,  but  omitted  to  have  been  charged  in  the  books. 

Gow,  as  partner  of,  and  having  right  to  receive  and  discharge  the  debts  due  to  the 
eonoem  of  ^exander  Beid  and  Company,  brewers  in  Edinburgh,  raised  an  action  before 
^  Sheriff  ^  against  McDonald,  a  spirit-dealer,  for  payment  of  four  half  hogsheads  of  ale 
said  to  have  been  furnished  to  him  on  the  10th  of  April  1821,  and  omitted  to  be  charged 
in  an  account  subsequently  rendered  and  paid.  It  was  established  by  the  proof  led  by 
Gow,  that»  on  the  day  in  question,  eigld  half  hogsheads  had  been  delivered  to  M'Donald, 
while  only /our  were  charged  against  him  in  the  books  of  the  company.  McDonald 
then  made  a  reference  to  t^e  oath  of  Reid,  who  had  been  the  managing  partner  of  the 
ooncem ;  and  he  having  deponed  "  that  McDonald  paid  the  whole  ale  furnished  to  him 
by  A.  Beid  and  Company,  to  the  best  of  deponent's  knowledge,"  and  also  that,  "  to  the 
best  of  his  knowledge,  all  the  ale  sold  and  delivered  by  Beid  and  Company  to  McDonald 
was  regularly  entered  in  the  books  of  Beid  and  Company,  although  an  error  may  have 
occurred,  but  he  is  not  sensible  of  any  such  error,"  the  Sheriff  assoilzied  McDonald. 

Gow  thereupon  brought  an  advocation,  in  which  the  Lord  Ordinary  found  that  Beid's 
deposition  "  is  not  exclusive  of  the  claim  for  payment  of  four  half  hogsheads  of  ale 
furnished  by  A.  Beid  and  Company,  and  omitted  to  be  charged  to  him ; "  and  that 
McDonald  was  liable  for  the  price  accordingly.^ 

[44Q  The  Court  unanimously  adhered. 

1  Of  Edinburgh. 

*  The  Lord  Ordinary's  interlocutor  was  in  these  terms : — *'  Finds  that  the  said  Alex- 
ander Beid's  deposition  is  not  exclusive  of  the  claim  made  in  said  Court  for  payment  of 
four  half  hogh^uls  of  ale  furnished  by  A.  Beid  and  Co.  to  the  respondent,  and  omitted 
to  be  charged  to  him ;  because,  although  Alexander  Beid  deposes  that  '  McDonald  paid 
'  for  the  whole  ale  furnished  to  him  by  A.  Beid  and  Co.  to  the  best  of  the  deponent's 
'  knowledge,'  yet  he  afterwards  deposed,  that '  to  the  best  of  his  knowledge,  all  the  ale 
'  sold  and  delivered  by  Beid  and  Co.  to  McDonald  (the  respondent)  was  regularly  entered 
'  in  the  books  of  Beid  and  Co.,  although  an  error  may  have  occurred ;  but  he  is  not 
'  sensible  of  any  such  error : '  Finds  it  instructed  by  the  proof  that  was  led  in  the  cause 
by  the  advocator,  that  on  or  about  the  10th  April  1821,  eight  half  hogsheads  of  ale  were 
delivered  to  M'Donald,  then  residing  in  the  Cowgate  of  Edinburgh ;  but  on  inspection 
of  the  books  kept  by  Beid  himself  for  Beid  and  Co.,  there  are  only  entered,  on  that  day, 
the  10th  April,  two  hogsheads,  equal  to  four  half  hogsheads  of  ale  ;  so  that  the  other 
four  were  omitted ;  and  consequently,  as  Beid  swore  that  all  the  ale  furnished  to  the 
respondent  was  entered  in  the  books  of  Beid  and  Co.,  and  all  that  ale  was  paid,  it 
appears  to  the  Lord  Ordinary  that  the  deposition  is  not  exclusive  of  the  demand  made 
by, the  advocator  for  the  four  omitted  half  hogsheads  :  Further,  finds  that  McDonald  pro- 
duced a  receipt  by  A.  Beid  and  Co.,  dated  14th  July  1821,  for  L.20,  10s.  '  being  pay- 
*  ment  in  full  of  his  account  for  ale  and  porter  to  this  date;'  which  receipt,  having  been 
written  on  a  ¥rrong  stamp,  was  not  sustained ;  and  the  oath  of  the  said  Alexander  Beid 
just  went  to  prove  what  this  receipt  would  have  proved,  if  it  had  been  written  on  an 
appropriate  stamp :  And  therefore  the  Lord  Ordinary  is  of  opinion,  that  as  this  receipt, 
referring  to  McDonald's  account,  would  not  have  excluded  a  demand  for  ale  omitted 
therein,  neither  can  Beid's  oath,  which  refers  to  these  books  in  which  MQDonald's 
account  is  engrossed,  exclude  the  demand  for  payment  of  the  omitted  four  half  hogs- 
heads of  ale :  Therefore  advocates  the  cause,  and  alters  the  interlocutor  of  the  Sheriff, 
80  far  as  to  find  the  respondent  McDonald  liable  for  the  price  of  the  omitted  four  half 
hogsheads  of  ale,  being  L.14  sterling,  deducting  therefrom  L,7,  10s.  for  ale  furnished  by 
him  to  A.  Beid  and  Co. :  also  alters  said  interlocutor,  so  far  as  it  finds  expenses  due  by 
Henry  Gow  to  William  McDonald ;  and  finds  expenses  due  to  neither  party." 
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No.  248.  V.  Shaw  449  (O.K  476).    1  Mar.  1827.    Ist  Diy.— Lord  Eldixi. 

Eabl  of  Stair,  Pursuer. — D.  of  F.  Moncreif^K  J.  Robertson. 
Earl  of  Stair's  Trustees,  Defenders. — JSoL-Gen,  Hope — Murray. 

Trust. — A  party  having  by  a  trust-deed  conveyed  his  whole  funds,  interest  and  proceeds 
thereof,  to  trustees,  to  be  vested  in  lands  which  were  to  be  annexed  to  his  entailed 
estate ;  and  the  heir-at-law  and  of  tailzie  having  claimed  the  interest  of  the  fund  not 
invested  in  land  from  and  after  the  expiration  of  a  year  from  the  death  of  the 
truster  j  and  the  Court  of  Session  having  assoilzied  the  trustees  from  the  claim  ;  and 
the  House  of  Lords  having  remitted  to  tc^e  the  opinion  of  all  the  Judges, — ^the  Court, 
on  advising  these  opinions,  adhered. 

John  Earl  of  Stair  made  an  entail  of  his  lands  of  Culquhasen  and  others  in  Scotland, 
and  thereafter,  on  the  18th  of  December  1815,  he  executed  a  trust-disposition  and  deed 
of  settlement  in  the  Scottish  form,  by  which  he  conveyed  his  whole  estates,  real  and 
moveable,  (excepting  those  included  in  the  entail,)  to  trustees,  for  payment  of  his 
debts,  and  of  certain  special  legacies,  and  of  any  other  he  might  afterwards  bequeath. 
There  then  was  the  foUowing  declaration  : — ''  AxA  after  my  debts  and  legacies  are  all 
paid,  and  a  sum  set  apart  for  payment  of  the  annuities,  or  the  same  are  otherwise  well 
secured,  I  appoint  my  said  [tfO]  trustees  and  their  foresaids  to  lay  out  the  residue  of 
the  trust-funds,  and  interest  and  proceeds  thereof,  in  purchasing  lands  in  the  shires 
of  Wigton  and  Ayr,  or  stewartry  of  Kirkcudbright,  and  at  the  sight  and  with  the 
advice  and  consent  of  the  Lord  President  of  the  Court  of  Session,  and  of  his  Majesty's 
Advocate  for  Scotland  for  the  time  being,  to  annex  the  same  to  my  entailed  estate,  by 
taking  the  rights  and  securities  of  the  lands  so  to  be  purchased,  to  the  same  heirs  of 
tailzie,  and  under  the  same  conditions,  provisions,  clauses  irritant  and  resolutive,  con- 
tained in  the  disposition  and  tailzie  of  my  lands  of  Culquhasen  and  others  executed  by 
me ;  and  I  appoint  my  said  trustees  and  their  foresaids  to  expede  charters  and  infeft- 
ments  thereon  in  favour  of  the  heirs  of  tailzie,  and  under  the  conditions  foresaid,  and 
to  get  the  dispositions  thereof  recorded  in. the  Register  of  Tailzies;  and  for  the  more 
regular  management  of  the  said  trust,  I  hereby  authorize  and  empower  the  said  trustees 
to  appoint  cashiers  and  factors  under  them,  and  to  give  salaries  to  each  of  them,  and 
such  gratifications  to  any  other  persons  that  may  be  employed  by  them  in  relation  to 
the  premises,  as  they  shall  think  fit."  The  deed  concluded  by  nominating  the  trustees 
to  be  his  executors. 

Thereafter,  in  1819,  he  made  a  will  in  the  English  form,  by  which  he  bequeathed 
certain  legacies,  one  of  which  was  not  to  be  payable  for  six  months  after  his  death,  and 
then  the  deed  bore, — "  And  as  to  all  the  rest,  residue,  and  remainder  of  my  personal 
estate  in  England,  which  shall  not  consist  of  real  or  Government  securities,  I  do  direct 
my  executors  to  convert  the  same  into  money,  and,  after  payment  of  my  just  debts, 
to  invest  such  money  in  Government  securities ;  and  I  hereby  give  and  bequeath  all 
such  stock,  together  with  all  other  stocks,  funds,  and  securities  of  which  I  may  be 
possessed  at  the  tinie  of  my  death,  to  such  uses  and  for  such  purposes  as  I  have,  in  and 
by  a  certain  deed  and  writing  prepared  according  to  the  Scotch  form,  executed  by  me, 
and  bearing  date  the  18  th  day  of  December  1815  years,  declared  of  and  concerning  my 
personal  estate ;  and  as  to  all  estates  which  at  the  time  of  my  death  shaU  be  vested  in 
me  upon  my  trusts  whatsoever,  or  by  way  of  mortgage,  I  do  hereby  give,  devise,  and 
bequeath  the  same  unto  the  trustees  there  named." 

Lord  Stair  died  on  the  1st  of  June  1821,  without  heirs  of  his  body,  and  the  trustees 
thereupon  took  possession  in  virtue  of  the  trus1>4eed.  His  heir-at-law,  both  in  his 
real  and  personal  estate,  was  John  William  Henry  Earl  of  Stair,  who  was  also  his  nearest 
heir-male  of  tailzie  and  of  provision,  and  as  such  was  served  and  retoured  to  the  lands 
embraced  in  the  entail. 

In  November  thereafter,  (being  about  five  months  after  the  death  of  the  late  Earl), 
the  present  Earl  raised  an  action,  in  which,  after  founding  on  the  trustdeed  and  relative 
will,  and  stating  that  he  had  right  to  the  interest  of  the  capital  sum  left  by  the  late 
Earl,  amounting  (after  deduction  of  debts  and  legacies)  to' L.  200,000,  from  and  after 
the  period  of  lus  death,  he  concluded  that  the  trustees  should  be  ordained  "  to  hold 
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[tflj  joBt  count  and  reckoning  with  the  pursuer  for  the  whole  interest,  dividends,  and 
proceeds  of  the  real  and  personal  estate  of  the  said  John  Earl  of  Stair,  that  has  arisen 
from  and  since  the  said  1st  day  of  June  last,  or  that  may  arise  thereon,''  and  to  make 
payment  accordingly.  In  defence,  the  trustees  maintained,  That  the  (daim  was,  from 
the  nature  of  the  deed,  unfounded,  and  that  at  all  events  they  had  not  been  guilty 
of  any  undue  delay.  The  Lord  Ordinary  and  the  Court  assoilzied  them  on  the  12th 
of  February  1823 ;  ^  and  this  judgment  was  affirmed  by  the  House  of  Lords  on  the 
29th  of  March  1825,^  on  the  ground  that  the  demand  had  been  prematurely  made. 

Lord  Stair  then  raised  another  action  against  the  trustees,  subsuming  "  that  the 
puisuer,  as  heir  of  entail  aforesaid,  is  entitled  to  the  whole  interest,  dividends,  and 
profits  arising  from  the  said  real  and  personal  estete,  from  and  after  the  1st  of  June 
1822,  being  twelve  months  after  the  death  of  the  said  Earl  of  Stair,  and  in  all  time 
therraiter  during  the  life  of  him  the  said  pursuer,  until  the  said  real  and  personal 
estate  be  invested  in  manner  directed  by  the  foresaid  trust-disposition," — and  concluding 
that  the  defenders  should  be  decerned  and  ordained  '*  to  hold  just  count  and  reckoning 
with  the  pursuer  for  the  interest,  dividends,  and  proceeds  of  the  real  and  personid 
estate  of  Uie  said  John  Earl  of  Stair,  that  have  arisen  from  and  since  the  laid  1st  day 
of  June  1822,  or  that  may  arise  hereafter  thereon,  until  the  said  real  and  personal 
e^te  be  invested  in  manner  aforesaid,  and  to  make  payment  to  the  pursuer  of  the 
balance  that  may  arise  on  such  accounting,  or  otherwise  to  make  payment  to  the 
pursuer  of  the  sum  of  L.  10,000  annually,  ay  and  until  the  termination  of  the  foresaid 
trusty  and  the  said  defenders  be  discharged  of  their  actings  and  proceedings  under 
the  same." 

In  defence  the  trustees  steted.  That  it  was  Lord  Stair's  intention,  declared  clearly 
and  legally  according  to  the  law  of  Scotland,  that  his  trustees  should  lay  out  the  residue 
of  the  trust-fund,  and  whatever  interest  should  arise  from  the  trust-fund,  while  under 
Iheir  management,  as  an  accumulated  sum  in  the  purchase  of  lands ;  that  no  chaige  of 
mora  attached  to  them,  for  although  L.35,000  of  the  L.200,000,  being  the  amount  of 
the  fund,  was  uninvested,  yet  that  had  not  happened  from  their  neglect,  but  from  the 
impracticability  of  procuring  an  eligible  investment  in  the  limited  district  pointed  out 
by  the  deceased. 

The  Lord  Ordinary,  on  hearing  parties,  found,  "  That  no  intention  is  indicated  by 
the  settlement  of  the  testetoi  to  the  effect  that  the  trust-estete  was  to  be  enlarged  by 
accumulation ;  that  four  years  having  elapsed  since  the  death  of  the  testetor,  it  is  pre- 
sumable that  sufficient  time  has  been  allowed  for  the  purchase  of  land  to  be  entailed 
according  to  the  direction  given  by  him ;  and  in  respect  of  the  delay  that  has  taken 
place  [452]  in  making  these  purchases,  and  that  there  is  no  law  or  equity  for  subjecting 
the  pursuer  to  a  loss  of  the  whole  proceeds  and  issues  of  the  fund  unemployed  in  con- 
sequence of  such  delay,  that  it  is  the  duty  of  the  trustees,  and  that  they  are  bound  by 
law,  to  give  a  reasonable  indemnity  to  the  pursuer  for  the  loss  which  he  has  sustained, 
and  is  l^ely  to  sustein,  by  such  delay ;  and  therefore  appointed  the  pursuer  to  give  in 
a  condescendence  of  his  claim  against  the  trustees  upon  ^at  ground." 

But  the  Court  altered,  and  assoilzied  the  trustees  on  the  21st  of  February  1826,  "  in 
respect  that  the  testator  has  directed  that  the  whole  of  the  produce  of  the  trust-estete, 
both  principal  and  interest  accruing  thereon,  shall  be  laid  out  in  the  purchase  of  land ; 
and  that  the  present  is  the  first  attempt  made  in  Scotland  for  having  any  part  of  the 
toist-esteto  allotted  to  the  heir  in  the  mean  time,  under  such  drcumstences ;  and  also 
in  respect  there  has  been  no  undue  delay  upon  the  part  of  the  trustees  in  laying  out 
the  trust-funds,  as  appointed  by  the  truster."  ' 

Lord  Stair  having  appealed, 

The  House  of  Lonk  ordered,  *<That  the  said  cause  be  remitted  to  the  Court  of 
Session  in  Scotland,  to  review  generally  the  interlocutor  complained  of ;  and  it  is  further 
ordered,  that  the  Court  to  which  this  remit  is  made  do  require  the  opinion  in  writing  of 
the  other  Judges  of  the  Court  of  Session  on  the  whole  matters  and  questions  of  law 
which  may  arise  in  this  cause ;  which  Judges  are  so  to  give  and  communicate  the  same ; 
and  after  so  reviewing  the  interlocutor  complained  of,  the  said  Court  do  and  decern  in 
the  said  cause  as  may  be  just."^ 


1  See  ante,  VoL  11.  No.  187. 
»  See  ante,  VoL  IV.  So.  316. 
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2  1.  W.  S.  p.  72. 

*  See  May  24,  1826,  (2  W.  S.  p.  421). 
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In  consequence  of  tliis  order,  the  written  opinionB  of  the  Judges  were  taken,  and 
the  Court  thereafter  by  a  majority  adhered.^ 

LoBDS  JusTiciB-GiiBRE,  Glenleb,  Pitmillt,  and  Newton,  delivered  this  opinion : — 
In  delivering  an  opinion  "  on  the  matters  and  questions  of  law  which  occur  in  this  case," 
we  begin  by  noticing  what  we  conceive  to  be  the  regulating  principles  of  decision  in 
general  in  all  such  cases. 

The  general  rule  must  be,  to  be  guided  by  the  will  and  intention  of  the  testator  or 
truster  in  every  case  in  which  his  intention  is  either  clearly  expressed,  or  can  be  legally 
inferred  from  the  terms  of  the  deed.  Hence  flows  the  rule  which,  we  apprehend,  would 
be  followed  in  this  country,  as  it  is  said  in  the  pursuer's  Case  to  be  in  England,  that 
"  when  there  is  a  trust,  that  is  always  considered  as  done  which  is  ordered  to  be  done." 
The  existence  of  this  rule  is  surely  a  strong  proof  that  the  intention  of  the  truster  must 
form  the  regulating  principle  of  decision. 

We  next  observe  that  in  the  law  of  Scotland  there  is  no  general  rule  of  equity,  so 
far  as  we  know,  fixing  any  particular  period  of  time,  from  the  death  of  the  truster,  at 
which  the  interest  of  trust-funds  must  be  paid  to  the  heir.  Such  a  rule  mighty  on  the 
one  hand,  be  attended  with  a  certain  degree  of  con-  [453]  -venience ;  while  on  the  other, 
we  should  find  it  very  difficult  to  adopt  any  one  period  as  applicable  to  aU  cases,  how- 
ever varied  from  each  other  in  their  circumstances.  But  we  are  not  aware  of  the  existence 
of  any  such  rule ;  and  we  doubt  the  powers  of  the  Court,  consistently  with  the  law  of 
Scotland,  to  fix  any  such. 

Accordingly,  the  Lord  Ordinary  in  this  case,  by  whose  interlocutor  the  trustees  were 
f otmd  to  be  under  an  obligation  to  indemnify  the  pursuer  for  the  loss  sustained  by  him, 
has  not  rested  this  obligation  on  any  general  rule  of  equity  applicable  to  all  cases  of 
trust ;  but  on  the  special  circumstances  occurring  in  this  case,  "  that  four  years  having 
elapsed  since  the  death  of  the  testator,  it  is  presumable  that  sufficient  time  has  been 
allowed  for  the  purchase  of  land."  The  pursuer's  claim  is  thus  put  on  the  delay  which 
has  occurred  in  this  pajrticular  case. 

Whether  this  principle  can  justly  be  applied  in  the  circumstances  of  the  present 
case,  is  a  point  on  which  we  shall  afterwards  say  a  few  words.  At  present  we  readily 
admit,  that  there  is  no  doubt  of  the  existence  in  the  law  of  Scotland,  and  in  the  practice 
of  this  Court,  of  the  principle  referred  to  by  the  Lord  Ordinary.  Whenever  a  case 
can  be  made  out  of  great  delay  on  the  part  of  trustees,  beyond  the  period  contemplated 
in  the  trust-deed,  from  whatever  causes  the  delay  has  arisen,  the  Supreme  Court  may 
interfere  with  its  equitable  powers,  to  prevent  the  heir  from  suffering  loss,  contrary  to 
the  manifest  intention  of  the  truster;  and  this  may  be  done,  either  by  giving  the 
heir  the  interest  of  the  trust-funds,  as  a  surrogatum  for  the  rents,  on  the  principle 
referred  to  in  Lord  Alloway's  interlocutor  in  the  former  action  between  these  parties,  or 
in  the  shape  of  damages,  on  the  principle  recognised  in  the  interlocutor  of  Lord  Eldin 
above  noticed. 

Since,  therefore,  the  purpose  and  intention  of  the  truster  must  form  the  regulating 
principle  of  decision,  we  proceed,  in  the  next  place,  to  remark  that  the  intention  of  the 
truster,  that  his  heir  shall  draw  the  interest  of  the  trust-funds,  or  a  certain  annuity 
therefrom  during  the  period  that  may  elapse  before  they  are  appropriated  to  the  purchase 
of  land,  is  sometimes  directly  expressed  by  a  clause  to  this  purpose  in  the  deed ;  or  this 
purpose  would  perhaps  be  legally  inferred  from  the  truster  fixing,  in  pointed  terms  in 
the  trust-deed,  a  precise  period  for  the  appropriation,  after  which,  if  the  funds  are  not 
actually  appropriated,  it  may  be  presumed  (and  this  seems  to  be  taking  the  most  favour- 
able view  for  the  heir)  to  have  been  intended  that  his  heir  should  enjoy  the  interest  of 
the  trust-funds  till  an  appropriation  takes  place.  To  such  a  case  as  this  last  supposed 
the  maxim  already  referred  to  may,  in  our  opinion,  be  applied  in  favour  of  the  heir, 
that  when  there  is  a  trust,  ''  that  is  always  considered  as  done  which  is  ordered  to  be 
done." 

In  the  present  case,  the  trustdeed  does  not  destine  the  interest  of  the  trust-funds, 
or  any  part  of  them,  to  the  pursuer,  by  any  direct  and  positive  conveyance  to  this 
purpose.     It  is  necessary,  therefore,  to  consider  whether  the  pursuer's  claim  is  supported 

1  Reversed  June  19,  1827,  2  W.  S.  p.  614;  4  S.RR.  (H.L.)  966, 
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lif  a  deehiation  in  the  iraat-deed,  that  the  appropriation  of  the  trost-fondB  shall  take 
^ue  at  a  eertaan  fixed  period  of  time. 

We  are  hiuaibly  of  opinion  that  the  daose  in  the  trust-deed  will  hear  no  such  con- 
stnictioDy  if  regard  is  had  to  the  principles  on  which  similar  clauses  in  [454]  other 
trastdeeds  have  heen  uniformly  interpreted.  We  think  it  evident  that  the  clause  on 
which  the  question  turns  leaves  a  considerable  latitude  of  time  in  the  discretion  of  the 
trastees,  and  it  also  appears  from  other  clauses  in  the  trust-deed,  and  relative  settle- 
ment)  that  the  traster  contemplated  the  elapse  of  a  much  longer  period  than  that  which 
m  mentioned  in  the  conclusions  of  the  summons,  or  even  than  the  period  which  has  yet 
ran  from  the  truster's  death,  before  the  appropriation  of  the  whole  of  the  trust-funds 
eonld  take  place. 

The  clause  referred  to  is  in  these  words: — ''And  after  my  debts  and  legacies  are  all 
piid,  and  a  sum  aet  apart  for  payment  for  the  annuities,  or  the  same  are  o&erwise  well 
•eeured,  I  appoint  my  said  trustees,  and  their  foresaids,  to  lay  out  the  residue  of  the 
trost-funds,  and  interest  and  proceeds  thereof,  in  purchasing  lands  in  the  shires  of 
Wigton  or  Ayr,  or  stewartry  of  Kirkcudbright,  and  at  the  sight,  and  with  the  advice 
and  consent  of  the  Lord  President  of  the  Court  of  Session,  and  of  his  Majesty's 
Advocate  for  Scotland  for  the  time  being,  to  annex  the  same  to  my  entailed  estate,*'  &c. 

This  clause  does  not  bear  that  the  appropriation  shall  take  place  immediately  after 
the  debts  and  legacies  are  paid,  or  as  soon  thereafter  as  possible ; — it  does  not  contain 
any  expressions  (such  as  occur  in  other  trust-deeds)  which  may,  in  some  degree,  limit 
the  discretionary  powers  of  the  trustees.  On  the  contrary,  all  that  is  said  is,  that  the 
trustees  shall  lay  out  the  money,  after  the  debts  and  legacies  are  paid,  which  is  little 
moie  ihAn  saying,  that  this  shall  not  be  done  before  the  debts  and  legacies  are  dis- 
diaiged,  and  leaves  great  latitude  to  the  trustees. 

And  truly  the  occasion  for  such  discretionary  powers  being  vested  in  the  trustees 
was  urgent.  Large  sums  of  money,  amounting,  it  is  said,  to  about  L.  200,000,  were  to 
he  employed  in  Sie  purchase  of  land,  and  the  purchases  were  to  be  confined  to  three 
eoontiee.  It  was  quite  impossible  that  this  could  be  done  immediately  after  the  pay- 
ment of  the  debts  and  legacies,  or  immediately  after  the  lapse  of  a  year  from  the 

traster^B  death. 

Accordii^ly,  the  truster  evidently  contemplated  the  elapse  of  a  longer  period.  By 
his  TgT>gHa>i  will  he  directs  Ids  executors,  **  after  payment  of  my  just  debts,  to  invest 
SQch  money  in  Grovemment  securities ;  and  I  hereby  give  and  bequeath  all  such  stock, 
together  with  all  other  stocks,  funds,  and  securities,  of  which  I  may  be  possessed  at  the 
time  of  my  death,  to  such  uses,  and  for  such  purposes,  as  I  have  in  and  by  a  certain 
deed  and  writing,  prepared  according  to  the  Scotch  form,  executed  by  me,  and  bearing 
date  the  18th  day  of  December  1815  years,  declared  of  and  concerning  my  personal 

estate  * " ^and  by  the  trust-deed,  "  for  the  more  regular  management  of  the  said  trust,  I 

hereby  authorize  and  empower  the  said  trustees  to  appoint  cashiers  and  factors  under 
them  and  to  give  salaries  to  each  of  them,  and  such  gratifications  to  any  other  persons 
that  may  be  employed  by  them  in  relation  to  the  premises,  as  they  shall  think  fit." 

It  appears  to  us  to  be  a  principle,  established  in  the  practice  of  our  Courts,  to 
interfere  with  the  discretionary  powers  vested  in  trustees  acting  under  trust-deeds  only 
in  very  particular  cases,  and  when  it  is  made  evident  that  the  heir  is  suffering  a  dis- 
advantage contrary  to  the  intention  of  the  truster. 

On  the  whole,  then,  when  we  apply  to  this  case  the  principles  on  which  [455]  alone 
a  Court  of  Equity  can  in  this  country  interfere  in  such  a  case,  viz.  that  the  truster  has 
intimated  his  purpose  in  favour  of  the  heir's  claim,  and  that  the  appropriation  of  the 
funds  has  been  delayed  beyond  the  period  contemplated  by  the  truster,  we  are  humbly 
of  opinion  that  no  sufficient  grounds  for  the  interference  of  this  Court  are  made  out,  and 
^t  the  interlocutor  of  the  Court  ought  to  be  adhered  to. 

LoBDB  MsADOWBANK,  Maokbnzib,  and  Mbdwtn  delivered  this  opinion : — In  giving 
an  opinion  on  this  cause,  we  think  it  best  to  begin  by  taking,  first,  a  more  abstract  case, 
and  considering  what  appears  to  be  the  law  of  Scotland  applicable  to  it.  The  case  we 
take  is  this :  A.  B.,  moriis  eauidy  dispones  property  to  trustees,  and  directs  them  to  turn 
the  property  into  money,  and  then  to  employ  it,  with  all  interest  or  profits  arising  upon 
it,  in  Trarchasing  land  in  Scotland,  or  in  a  certain  county  or  counties,  and  to  dispone 
this  land,  under  strict  entail,  to  a  certam  series  of  heirs.  Supposing  these  circumstances, 
we  ■li^n  then  suppose  that  the  trustees  of  A.  £.,  acting  fairly  and  not  negligently,  take 
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a  certain  time  to  torn  the  property  into  money,  and  a  certain  time  to  torn  the  money 
into  land,  and  to  convey  it  under  entail  as  directed,  but  do  not  take  more  time  than 
may  fairly  be  presumed  to  have  been  contemplated  by  the  grantor  of  the  trust-deed,  as 
likely  to  be  occupied  in  such  operations. 

In  these  circumstances,  we  inquire,  Has  the  disponee  or  institute  of  the  entail  any 
claim  for  interest  or  profits  accruing  on  the  property  or  money  while  in  the  hands  of  the 
trustees?  Can  he  claim  the  profits  or  interest  from  the  death  of  the  truster,  or  from 
the  time  of  the  conversion  of  the  property  into  money,  or  from  any  arbitrary  period? 
Now,  we  cannot  see  any  principle  on  which  any  such  claim  can  be  supported.  It  seems 
to  us  directly  in  the  face  of  the  will  or  intention  of  the  truster,  who,  contemplating  the 
elapse  of  such  portions  or  portion  of  time,  and  the  consequent  acquisition  of  profits  or 
interest  by  the  trustees,  did  not  direct  the  payment  of  these,  or  any  part  of  them,  to 
the  first  disponee  or  institute  of  entail ;  but,  on  the  contrary,  did  direct  the  employment 
of  them  in  the  purchase  of  land  to  be  entailed.    This  seems  to  us  free  from  any  doubt. 

But  let  us  suppose,  further,  that  while  the  trustees  of  A.  £.  are  still  acting  fairly, 
and  not  negligently,  nevertheless,  from  emergent  circumstances,  the  time  taken  by 
them  in  converting  the  property  into  money,  or  in  purchasing  the  estate  to  be  entailed, 
turns  out  to  be  certainly  much  greater  than  can  be  fairly  presumed  to  have  been  con- 
templated by  the  truster, — Can  we  still  say  that  the  disponee  of  entail  is  to  have  no 
claim  for  payment  of  any  parts  of  the  profits  or  interest?    Put  the  case,  for  instance, 
that  the  property  to  be  turned  into  money  is  mercantile  stock  of  a  particular  kind,  of 
which  it  happens,  in  a  way  there  is  no  reason  to  think  was  contemplated  by  the  truster, 
that  a  glut  of  long  continuance  occurs  in  the  market;  and  then,  that  the  direction 
being  to  buy  land  in  one  particular  county,  it  turns  out  that  there  already  exists  a 
similar  trust  for  the  acquisition  of  land  in  that  county,  with  ampler  funds,  and  more 
enlarged  powers,-— or  a  very  opulent  family  determined  to  buy  up  land  there,  whereby 
it  is  not  possible  for  the  trustees  of  A.  B.  to  convert  the  property  into  money,  and  get 
land  fit  for  an  entailed  estate  in  that  county  in  less  [466]  time  than  forty  or  fifty  years, 
: — in  such  a  case.  Can  we  say  that  the  first  person  or  persons  favoured  under  the  trust 
are  to  have  no  remedy  at  all  1    We  do  not  «ee  any  necessity  for  this.    We  think  that 
the  rule  of  equity  comes  in,  viz.  that  where  the  means  adopted  by  a  testator  turn  out 
inadequate  or  unfit,  and  are  likely  to  produce  a  result  beyond  all  question  contrary  to 
his  intention,  and  which,  if  he  could  have  foreseen  it,  the  object  he  had  in  view  shows 
he  would  have  specially  provided  against,  a  remedy  ought  to  be  given,  by  the  adoption 
of  some  other  expedient  or  arrangement  bringing  things  more  nearly  to  what  he  did 
intend ;  and,  in  the  application  of  this  rule,  no  arrangement  seems  so  good  as  that  of 
giving  to  the  disponee  or  heirs  of  entail,  not  the  annual  interest  of  the  trust-funds,  but 
such  a  share  of  the  profits  or  interest  accruing  after  a  certain  time  as  may  be,  in  fair 
presumption,  equal  to  the  rents  which  it  appears  certain  the  granter  of  the  trust 
intended  and  contemplated  that  they  should  receive  from  the  entailed  estate  in  the 
same  time.    This,  we  think,  is  manifestly  better  than  forcing  the  trustees  to  violate  the 
true  meaning  of  the  truster's  directions,  by  selling  or  buying  at  an  enormous  disadvan- 
tage, or  not  acquiring  proper  subjects  for  entailing.    It  is  true,  that,  in  order  to  warrant 
this  remedy,  a  dear  case  must  be  made  out ;  but  if  that  be  done,  we  do  not  see  why  a 
remedy  should  be  refused.    It  is,  we  think,  not  necessary  to  inquire  whether  the  trustees 
ought  to  grant  this  remedy  at  their  own  hands,  or  wait  till  they  have  the  authority  of 
this  Court    We  incline  to  think,  that  if  they  did  it  at  their  own  hands,  they  would 
be  justifiable ;  but  this  we  think  clear,  that  in  any  case  of  real  unaffected  difficulty, 
trustees  may,  for  their  own  safety,  refuse  to  yield  to  a  doubtful  claim,  till  they  shidl 
be  ordained  by  a  competent  Court  to  do  so. 

We  are  the  more  confirmed  in  the  above  opinion,  because  we  see  it  admitted  on  all 
hands,  that  in  a  third  view  a  remedy  of  this  very  kind  must  be  given,  viz.  where  the 
tdira  delay  arises  from  the  fraud  or  negligence  of  the  trustees.  And  yet  we  see  no 
reason  for  this,'except  that  it  is  clear  that  the  testator  did  not  calculate  upon  such  fraud 
or  negligence;  for  if  he  had  chosen  to  say  expressly  that  it  was  his  will  that  the 
trustees  were  absolutely  to  take  their  own  time,  however  long,  according  to  their  own 
free  pleasure,  without  question  by  the  disponees  or  heirs  of  entail,  who  were  to  have 
right  to  nothing  but  the  entailed  estate,  at  whatever  time  it  should  happen  to  be 
acquired,  we  do  not  see  how  any  redress  against  their  delay  could  be  obtained  by  these 
parties,  being  merely  gratuitous  claimants  under  the  will  of  the  testator. 
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It  is  said  there  is  no  Scotch  decision  admitting  such  remedy  where  the  trustees  act 
fairly;  but  as  little  do  we  see  any  Scotch  decision  refusing  it.  And  as  to  practice 
extngudicialy  we  doubt  if  there  has  been  much,  or  indeed  any,  in  clear  cases  of  a  gross 
and  palpable  tdtra  delay,  where  yet  the  trustees  were  acting  fairly.  Such  cases  are,  we 
imagine,  rare;  and  we  have  no  idea  that  there  have  been  so  many  of  them  as  to 
constitute  an  extn^udicial  practice  of  any  great  weight 

Our  view,  therefore,  of  the  law  of  Scotland  is,  that  under  such  trusts,  wherever  it 
can  be  shown  with  certainty  that  a  delay,  much  beyond  the  contemplation  of  the  granter 
of  the  trust)  has  been  or  is  to  be  incurred,  whether  by  the  fraud  or  fault  of  the  trustees, 
or  by  other  causes,  a  remedy  must  be  [467]  given,  by  payment  to  the  disponee  or  heirs 
of  entail  of  a  portion  of  the  profits  or  interest  accruing  during  the  time  of  such  delay, 
but  that  no  remedy  can  be  given  without  certain  proof  of  such  excessive  delay ;  and 
that  the  onus  of  showing  such  excessive  delay  lies  on  the  claimant  of  the  remedy. 

But  then  it  is  said,  that  in  England  the  difficulties  of  extricating  cases  of  a  similar 
kind  have  been  found  so  intolerable,  that  the  Court  of  Chancery  has  been  obliged  to  fix 
an  arbitrary  time,  after  which  the  profits  or  interests  are  paid  over  to  the  party  in  whose 
&vour  the  trust  is  directed  to  be  executed ;  and  it  has  been  suggested  that  we  should 
consider  whether  in  Scotland  a  similar  expedient  ought  not  to  be  adopted.  We  speak 
on  this  subject  with  diffidence ;  but  we  think  we  see  enough  in  the  reported  speech  of 
a  noble  person  to  induce  us  to  doubt  whether  the  English  Court  of  Chancery  was  origi- 
nally led  into  that  course  by  any  absolute  necessity  of  a  judicial  kind,  and  whether  the 
expediency  which  did  exist  was  not  rather  for  the  consideration  of  the  Legislature ; 
and  at  any  rate,  we  humbly  conceive  that  no  such  necessity  presses  upon  us  in  Scotland. 
We  are  relieved  from  it,  we  think,  by  the  consideration  that  we  are  not  called  on  to 
interfere  at  all,  except  where  the  excess  is  plain  and  great,  and  the  remedy  clear.  If 
that  is  not  made  out,  we  ought,  we  think,  not  to  interfere.  If  it  be  made  out,  we  can- 
not see  that  our  interference  will  be  attended  with  extreme  difficulty ;  nor  do  we  think 
that,  under  such  a  rule,  there  is  any  danger  of  excessive  litigation  in  such  cases. 
Indeed,  we  humbly  conceive,  that  cases  of  fiie  kind  now  before  us  are  by  no  means  of 
a  nice  and  delicate  nature,  if  we  are  to  be  guided  in  them,  as  we  think  we  must  be,  by 
regaid  to  the  intention  of  the  truster.  They  are  cases  in  which  we  think  we  may  safely 
say  that  the  trustor  has  no  very  curious  or  anxious  attention  to  the  immediate  interests 
of  the  disponee,  or  any  particular  heir  or  heirs  of  entail.  His  grand  object,  like  that  of 
all  entailers,  is  the  preservation  of  his  own  name,  and  his  own  arms,  and  the  endurance 
of  an  estate  of  his  own  forming,  in  a  line  of  his  own  dictating.  If  he  attain  this 
object,  he  cares  very  little  about  the  interests  of  individuals.  Such  being  in  general  the 
mind  of  the  truster  in  such  cases,  it  must  next  be  admitted  that  such  views  are  certainly 
legal  in  Scotland.  Entails  are  expressly  authorized  by  statute ;  and  a  person  having  no 
right  of  succession,  but  by  virtue  of  a  trust,  cannot  possibly  object  to  the  conditions  of 
the  gift|  nor  pretend  to  complain,  that  what  the  granter  of  the  trust  chooses  to  give 
him  is  not  equitable.  The  intention  of  the  truster  being,  therefore,  the  ruling  principle 
in  such  cases,  and  that  intention  being  in  general  of  the  nature  above  mentioned,  it 
seems  quite  plain  that  there  can  be  no  ground  for  our  interference  in  execution  of  such 
trusts,  for  the  purpose  of  preventing  hardship  to  the  disponee,  or  any  individual  heir, 
unless  the  occasion  and  extent  of  such  intei^erence  are  made  certain  and  plain.  We 
cannot  think,  therefore,  that  we  shall  find  any  difficulties  in  such  cases,  and  assuredly 
we  have  found  none  yet  sufficiently  great  to  induce  us,  acting  only  as  a  Court  of 
Justice,  to  do  a  thing  so  very  strong,  as  to  fix  one  arbitrary  period  to  be  taken  as  a  pre- 
sumptive term  in  all  cases  of  this  sort  without  discrimination.  If  this  be  expedient, 
and  fit  to  be  done  at  all,  at  least  we  think  it  ought  to  be  done  by  an  act  of  the 
Legislature. 

Having  said  so  much  on  the  law  generally,  we  come  now  to  this  particular 
[468]  case,  on  which  our  opinions  are  to  be  given.  In  this  case,  then,  it  appears  to  us 
quite  dear,  in  the  first  place,  that  the  truster,  the  late  Lord  Stair,  has  directed  the 
profits  and  interest  accruing,  down  to  the  time  when  the  land  to  be  entailed  shall  be 
purchased,  to  be  employed  tJong  with  the  original  capital  in  that  purchase.  Notwith- 
standing that^  however,  if  we  thought  there  was  sufficient  evidence,  either  of  any  failure 
of  duty  on  the  part  of  the  trustees,  or  of  any  emeigent  circumstances,  by  which,  without 
any  Uame  on  their  part,  the  acquisition  and  conveyance  under  entail  of  land  to  the 
present  Lord  Stair  was  delayed  much  beyond  the  contemplation  of  the  granter  of  the 


166  BiiRL  OF^TAIR  t;.   E4RL  OF  STAIR's  TRUSTEEBS.  V.  flOukir. 

trust,  we  eihould  think  that  relief  ought  to  be  given,  by  ordaining  a  payment  to  be  made 
to  the  pursuer  in  the  mean  while  out  of  the  interest  of  the  trust-funds ;  but  we  see  no 
sufficient  evidence  produced  or  offered  to  that  effect.  On  the  contrary,  when  we  con- 
sider the  largeness  of  the  funds  which  are  directed  to  be  invested  in  land, — that  this 
land  is  limited  to  three  counties  only, — that  it  is  to  be  annexed  to  the  estate  of  the 
truster,  already  entailed,  by  new  deeds  of  entail,  which  are  to  be  approved  of  by  the 
Lord  President  and  his  Migesty's  Advocate, — we  are  strongly  persuaded  that  the  pro- 
gress of  the  trustees  has  been  quite  as  speedy  as  the  truster  contemplated,  and  that  the 
pursuer  has  suffered  no  hardship  whatever  to  which  the  truster  did  not  fully  mean  to 
expose  him.  Indeed,  the  case  is  one  where  there  is  singularly  little  reason  to' complain 
of  any  hardship  from  the  fair  execution  of  the  trust  The  length  of  time'taken  up,  in 
order  to  the  full  conversion  of  the  funds,  has  been  required  mainly  from  the  greatness 
of  them,  the  institute  having  the  benefit  of  the  gradual  conversion  as  it  goes  on. 

It  has  been  asked.  What  must  have  been  done  if  the  conversion  of  the  funds  had 
taken  so  long  a  time,  that  the  institute  had  died  before  receiving  any  benefit  from  it  ? 
Looking  to  the  mind  of  the  truster,  as  a  Scotch  entailer,  we  should  say  that,  provided 
the  trust  was  fairly  executed,  and  executed  without  any  excessive  emergent  delay,  it 
was  a  matter  of  indifference  te  him  whether  the  first  institute,  or  any  particular  heir  of 
entail,  ever  derived  any  benefit  from  this  trust  or  not.  But  considering  the  powers 
which  the  trustees  have  of  converting  the  funds  by  degrees  into  entailed  kuud,  there  was 
little  chance  pf  this  happening,  nor  has  it  happened,  nor  can  any  thing  like  it  happen 
now.  In  short,  supposing  we  were  told  that  among  the  papers  of  the  late  Lord  Stair, 
there  had  been  found  a  writing  by  himself  in  which  he  had  traced  out  prophetically, 
but  explicitly,  what  he  expected  to  be  the  course  and  progress  of  the  disposal  of  his 
funds ;  and  supposing  that,  without  being  shown  this  evidence,  we  were  asked  to  guess 
what  time  he  had  set  down  as  likely  to  be  employed  by  his  trustees  in  vesting  these 
funds  in  land,  and  entailing  it  as  directed,  we  should  certainly  guess,  not  a  shorter 
time  than  that  which  has  been  employed  by  them,  but  quite  the  contrary ;  and,  in  that 
view,  we  see  no  principle  of  the  law  of  Scotland  on  which  we  are  authorized  to  interfere 
at  all  in  this  case. 

Lords  Allowat  and  Eldin  delivered  this  opinion : — This  is  a  question  of  much 
importance;  and,  in  the  absence  of  all  precedents,  our  judgment  must  be  entirely 
founded  upon  the  equally  sure  and  often  preferable  basis  of  principles.  [469]  By 
applying  these  to  the  case  now  before  us,  we  shall  be  enabled  to  pronounce  a  sound 
decision. 

It  is  the  duty  of  every  Court  to  give  effect  to  the  precise  words  of  the  testator ;  and 
if  Lord  Stair  had  used  expressions  calling  upon  his  trustees  to  accumulate  the  interest 
which  might  arise  from  the  funds  in  their  hands,  previous  to  their  finding  an  opportunity 
of  purchasing  lands,  there  would  have  been  an  end  of  the  question.  But  Lord  Stair 
has  not  done  so.— (Their  Lordships  then  quoted  the  clauses  in  the  Scotch  and 
English  deeds.) 

Thus  the  whole  personal  funds,  by  the  English  deed,  were  to  be  applied  precisely  in 
terms  of  the  trust-deed  of  18th  December  1816,  executed  by  the  Earl  in  Scotland.  And 
after  all  his  debts  and  legacies  were  paid,  and  a  sufficient  sum  was  set  apart  for  payment 
of  the  annuities  provided  by  him.  Lord  Stair  appointed  his  trustees  to  lay  out  the 
reisidue  of  the  trust-funds,  and  interest  and  proceeds  thereof,  in  purchasing  lands  in  the 
three  counties  therein  mentioned.  But  he,  neither  in  the  trusteed  1816,  nor  in  his 
last  will  6th  January  1819,  makes  any  provision  for  the  accumulation  of  his  funds,  if 
his  trustees  should  not  invest  them  in  land  at  the  time  directed  by  him ;  nor  does  he 
make  any  provision  for  this  accumulation,  if,  by  any  unforeseen  delays,  the  money 
should  not  be  invested  in  land  for  many  years. 

The  Earl  of  Stair  died  upon  the  1st  of  June  1821,  five  years  and  a  half  ago ;  and  it 
appears  that  a  considerable  sum  still  remains  to  be  vested  in  lands.  We  conceive  that 
the  settlement  contains  no  directions  for  the  accumulation  of  the  interest  since  the 
period  that  all  his  Lordship's  debts  and  legacies  were  paid ;  and  that  the  question  comes 
to  be.  Whether  this  interest  must  be  accumulated,  and  invested  in  the  purchase  of  land, 
to  be  entailed  in  the  same  terms  with  his  estate  of  Culquhasen?  or.  Whether  the 
interest  from  that  period  does  not  belong  to  the  pursuer,  the  present  Earl  of  Stair,  who, 
besides  being  the  testator's  h^r  of  line  and  executor,  is  also  Uie  first  heir  of  entail,  and 
as  such  must  have  drawn  the  rents  and  the  benefit  of  the  estate  acquired  by  these  funds, 
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if  thej  had  been  invested  in  lands  at  the  period  appointed  by  the  late  Lord  Stair  ?  In 
shorty  Whether  the  pursuer  is  not  entitled  to  claim  the  interest  as  a  surrogeUum  for  the 
rents  which  would  at  that  period  have  accrued  to  him  ? 

There  is  no  doubt  that  the  pursuer  is  the  favoured  person  to  whom  the  trustees 
wexe  bound  to  convey  the  estates,  in  terms  of  the  entail.  Many  circumstances  may 
oocur,  which,  without  the  slightest  blame  being  imputable  to  the  trustees,  might 
postpone  the  investment  of  these  funds.  They  are  limited  to  purchase  lands  in  three 
counties,  and  they  could  not  purchase  them  anywhere  else.  It  might  not  have  been 
possible  for  the  trustees,  therefore,  to  invest  that  capital  in  land  at  the  period  appointed 
Bat  even  supposing  that  they  could  have  purchased  the  lands,  many  reasons,  derived 
perhaps  from  the  high  prices  demanded,  or  from  the  well-founded  expectations  of 
acquiring  lands  at  much  lower  prices,  more  contiguous,  and  better  suited  to  the  entailed 
estate  of  Culquhasen,  may  have  rendered  it  wise  in  their  estimation  to  refrain  from 
purchasing ;  and  there  cannot  be  a  doubt  that  these  trustees  might  have  most  justly 
followed  their  own  notions  of  prudence,  and  that  no  Court  had  any  power  [460]  to 
control  them  in  the  fair  exercise  of  such  discretion.  Yet,  could  it  be  maintained,  that^ 
L.  100,000,  which  would  be  the  accumulation  arising  in  ten  years  upon  this  fund,  must 
have  been  applied  in  enlarging  the  estate  to  be  bought  for  the  posterior  heirs  of  entail, 
and  that  the  pursuer,  the  testator's  first  favoured  heir  of  entail,  his  nearest  relation,  and 
the  representative  of  his  peerage  and  dignities,  was  thus  to  be  deprived  of  this  large  sum, 
and  of  any  benefit  whatever  arising  from  this  fund  during  all  that  period? 

It  is  quite  possible  that  the  trustees  might  wisely  exercise  their  discretion  during  a 
period  equal  to  the  value  of  the  present  Lord  Stair's  life,  and  by  this  means  they  might 
deprive  him,  the  favoured  heir,  of  the  great  benefit  which  was  devised  to  him  as  the 
first  heir  of  entail,  although  he  had  even  for  many  years  survived  the  period  when  these 
funds  were  ordered  to  be  invested  in  lands.  Indeed,  he  has  already  survived  that  period 
nearly  five  years. 

This  question  does  not  depend  upon  the  trustees  being  guilty  of  improper  delay. 
Whether  the  delay  arose  from  absohite  necessity,  from  the  wise  exercise  of  their 
discretion,  or  even  from  culpability  on  the  part  of  the  trustees,  the  effect  is  precisely 
the  same  to  the  favoured  heir.  From  whatever  cause  it  arose,  the  favoured  heir  cannot 
be  deprived  of  the  benefit  intended  for  him  by  his  ancestor ;  and  certainly  the  general 
question  comes  to  be  considered  in  a  far  more  favourable  shape  for  the  trustees  than 
that  in  which  it  would  have  occurred,  if  culpable  delay  had  been  alleged  against  them. 
The  Court  must  have  then  entered  into  a  minute  investigation  of  all  the  circumstances ; 
and  if  there  was  culpable  delay,  the  trustees  might  have  been  punished  by  paying  the 
loss  out  of  their  own  pockets.  But  this  question  does  not  depend  upon  any  culpability 
whatever  on  the  part  of  the  trustees ;  for,  however  innocent  and  unavoidable  the  cause 
may  have  been,  the  pursuer,  as  the  next  heir  of  entail,  has  been  deprived  of  those  rents 
which  he  would  otherwise  have  drawn,  if  the  funds  had  been  invested  at  the  period 
appointed.  Indeed,  if  he  be  not  from  that  period  allowed  the  interest  of  the  funds  as 
a  turroffcthtm  for  the  rents,  the  posterior  heirs  of  entail  will  draw  a  benefit  from  the 
interest  of  part  of  the  fund  having  been  accumulated  for  many  years  after  the  entailer 
had  appointed  his  trustees  to  invest  this  fund  in  land,  to  be  entailed  as  directed  by  him. 

It  seems  to  be  perfectly  dear,  therefore,  that  the  rules  of  equity  must  in  such  a  case 
interfere,  and  that  no  Court,  where  justice  or  equity  is  administered,  can  permit  the 
benefit  provided  to  one  heir,  on  account  of  the  will  not  being  executed  at  the  time 
appointed,  to  be  transferred  to  another  set  of  heirs,  who  had  merely  a  postponed  interest 
to  the  heir  first  preferred. 

In  England,  where  there  exists  a  separate  Court  of  Equity,  the  rules  for  carrying 
the  intentions  of  the  testator  into  effect  may  be  more  precisely  defined  than  in  this 
country,  where  equity  and  common  law  are  administered  in  the  same  Court.  It  is 
impossible,  however,  to  doubt  that  the  same  great  principles  of  justice  and  of  equity 
must  regulate  the  decision  of  the  Courts  in  both  countries.  We  consider  this  to  be  a 
Scotch  question,  since  it  occurs  with  regard  to  a  deed  ordering  lands  to  be  purchased  in 
Scotland.  But  where  the  will  of  the  testator,  from  any  cause  over  which  he  had  no 
control,  has  not  been  carried  into  execution  at  the  time  appointed,  justice  requires  that 
it  should  receive  the  same  effect  as  if  it  had  been  executed  at  the  time  appointed,  so 
[4B1]  as  to  secure  to  the  favoured  heir  the  benefit  that  he  would  have  drawn  from  it, 
and  to  exclude  the  other  heirs  from  the  benefit  which  they  can  only  claim  from  the 
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settlement  not  having  been  executed  at  the  period  appointed.     This  Court  has  repeatedly 
acted  on  such  principles. 

Thus,  during  this  very  session,  in  the  case  of  Dick  against  Gillies,  Nov.  30,  1826, 
where  the  testator  had  appointed  his  trustees,  after  his  death,  to  sell  his  heritable  sub- 
jects, consisting  of  certain  shops  in  Glasgow,  without  specifying  any  precise  period  for 
the  sale,  which  seems  to  have  been  left  to  the  discretion  of  his  trustees,  the  Second 
Division  of  the  Court,  in  a  question  which  occurred  with  regard  to  the  succession  of 
his  representatives,  were  unanimously  of  opinion  that  the  shops  must  be  held  as  sold, 
and  as  moveable  property,  although  not  actually  sold  by  his  trustees  at  the  death  of  one 
of  his  representatives.     In  short,  the  Court  in  that  case  were  of  opinion,  that  every 
thing  must  be  held  as  done  which  the  testator  has  ordered  to  be  done,  and  that  the 
respective  interests  of  his  heirs  and  their  representatives  must  be  regulated  accordingly. 
The  tempua  a  qtio  the  funds  are  ordered  in  this  case  to  be  invested  in  the  purchase 
of  lands,  is  upon  payment  of  the  debts  and  legacies.     It  is  not  denied  that  the  debts 
were  paid  soon  after  the  Earl's  death,  and  that  sums  were  set  apart  for  payment  of  the 
annuities.     For  payment  of  several  of  the  legacies  no  time  is  mentioned  ;  therefore,  by 
the  law  of  Scotland,  debts  and  legacies  might  have  been  exigible  six  months  after  Lord 
Stair's  death ;  but  by  the  law  of  England,  where  Lord  Stair  resided  and  died,  and  where 
the  will  was  executed  in  the  English  form,  legacies,  for  the  payment  of  which  no  time 
is  fixed,  are  not  exigible  until  twelve  months  after  the  death;  so  that  the  legacies 
bequeathed  by  the  English  will  were  not  payable  until  twelve  months  after  Lord  Stair's 
death,  except  one  of  &em,  which  was  declared  to  be  payable  at  six  months.     In  this 
way,  we  conceive  that  the  temptta  a  quo  the  trustees  were  to  lay  out  the  residue  of  the 
trust-funds,  and  interest  and  proceeds  thereof,  was  at  the  period  of  twelve  months  after 
Lord  Stair's  death.     There  is  no  after  period  at  which  the  trustees  are  directed  by  the 
deeds  to  lay  out  the  residue  of  the  trust  funds,  and  interest  and  proceeds  thereof,  in 
purchasing  lands,  and  there  is  not  a  single  word,  either  in  the  trust-deed,   or   in 
the  English  will,  which  can  by  any  construction  import  an  appointment  to  accumu- 
late the  interest  and  proceeds  after  that  period: — Therefore,  without  being  at  all 
influenced  by  the  general  rule  laid  down  in  the  Court  of  Chancery  in  England,  of 
which  we  shall  afterwards  speak,  the  period  at  which  the  trustees  must  apply  the  trust- 
funds,  interest  and  proceeds  thereof,  to  the  purchase  of  lands,  is  twelve  months  after 
the  death  of  the  testator,  that  being  the  time  at  which  the  executors  were  bound  to  pay 
the  legacies,  and  at  which  period  they  were  all  paid.     Although  Lord  Stair  did  not 
expressly  say,  that  twelve  months  after  his  death  they  were  to  apply  the  trust-funds, 
interest  and  proceeds,  in  the  purchase  of  lands,  the  terms  he  has  made  use  of  are 
equivalent  in  meaning,  and  entirely  of  the  same  import.     He  appoints  the  residue  of  his 
funds,  interest  and  proceeds  thereof,  to  be  invested  in  lands,  after  the  payment  of  his 
debts  and  legacies ;  and  as  this  period  did  not,  and  legally  could  not,  arrive  until  twelve 
months  after  his  death,  this  must  be  held  as  the  period  a  quo  that  in-  [462]  -vestment 
was  to  be  made,  in  the  same  manner  as  if  he  had  actually  fixed  that  period  totidem 
verbis  to  be  twelve  months  after  his  death. 

Suppose  that  Lord  Stair  had  fixed  two  years  after  his  death  as  the  period  for  apply- 
ing the  residue  of  his  funds,  interest  and  proceeds,  in  the  investment  of  lands,  is  it 
possible  that,  without  any  stronger  authority  than  the  present  deeds,  the  trustees  could 
defeat  the  benefit  intended  for  the  favoured  heir,  and  accumulate  the  sum  for  years 
beyond  that  period  for  the  benefit  of  the  future  heirs  1  If,  from  any  cause  whatever, 
they  were  not  able  to  purchase  the  estates,  and  put  the  favoured  heir  in  possession  of 
the  rents,  they  must  at  least  account  to  him  for  the  interest  of  the  sums  they  were 
appointed  to  invest  in  land,  as  the  only  surrogatum  for  the  rents,  of  which  he  would 
have  been  in  possession  had  the  funds  been  invested  in  lands  at  the  time  appointed  j 
yet  we  can  make  no  distinction  between  such  a  case  and  the  one  which  has  actually 
occurred. 

With  regard  to  the  English  cases,  so  much  founded  on  by  the  parties,  we  conceive 
that  these  are  not  authorities  sufficient  to  warrant  the  proceecQngs  of  this  Court,  which 
must  be  directed  by  their  own  laws  and  their  own  rules.  But,  in  the  absence  of  almost 
aU  precedent  in  the  discussion  of  this  general  question,  we  may  refer  to  the  English 
authorities,  merely  as  lights  to  guide  us  when  we  have  little  of  our  own.  The  reasoning 
of  able  and  intelligent  Judges  in  another  country,  upon  cases  similar  to  those  under 
discussion  in  this  Court,  has  always  received  its  due  consideration.     In  this  view,  the 
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English  authorities  are  entitled  to  great  weight  in  this  question ;  and  we  certainly  feel 
more  confident  in  the  opinion  we  have  formed,  as  it  seems  so  completely  supported  by 
the  most  enlightened  Judges  in  dispensing  those  great  principles  of  justice  and  equity 
in  the  Court  of  Chancery,  which  cannot  be  confined  to  that  Court,  but  must  apply  to 
eveiy  Court  entitled  to  exercise  equitable  powers ;  and  it  cannot  be  denied  that  this 
Court  has  in  that  respect  the  same  powers  in  this  country  that  the  Court  of  Chancery 
has  in  England. 

If  we  are  right  in  these  observations,  as  to  the  tempus  a  quo  the  trustees  were 
appointed  to  invest  the  money,  the  decision  of  this  question  would  not  depend  upon 
the  general  rule  adopted  in  England,  as  to  allowing  interest  to  the  heir  upon  such  funds 
as  were  appointed  to  be  invested  in  lands  one  year  after  the  death  of  the  testator,  instead 
of  allowing  the  interest  to  be  accumulated ;  although,  if  that  rule  be  not  directly  con- 
trary to  our  own  rules  and  precedents,  we  think  there  is  so  much  expediency  in  it,  that 
it  ought  to  be  adopted.  It  would  save  an  immense  deal  of  expense,  delay,  and  litiga- 
tion in  every  case ;  because,  unless  some  general  rule  be  adopted,  every  case  of  this 
nature  must  become  the  subject  of  minute  and  intricate  investigation,  in  order  that  the 
Court  may  determine,  in  each  special  case,  the  time  when  the  funds  might  have  been 
invested  in  lands,  and,  of  course,  the  tempus  a  quo  the  heir  would  be  entitled  to  draw 
interest.  This  would  be  exposing  trustees  to  such  a  troublesome,  dangerous,  and  intri- 
cate discussion,  with  regard  to  the  discretion  which  they  had  exercised,  that  no  human 
being  could  ever  be  prevailed  upon  to  execute  so  dangerous  and  troublesome  an  office, 
especially  as  the  consequence  of  the  Court  finding  that  there  was  any  culpable  delay 
seems  almost  [463]  necessarily  to  be,  that  they  must  subject  the  trustees  personally  to 
the  loss  which  either  the  one  party  or  the  other  had  sustained  from  that  delay. 

Now  it  appears  to  us  that  this  Court,  upon  the  supposition  of  expediency  alone, 
have  gone  further  in  establishing  rales  for  their  own  practice  in  such  matters,  than 
even  the  rule  which  seems  to  be  adopted  in  the  Court  of  Chancery  in  England.  This 
Court  corrected  the  old  practice  of  allowing  executors  to  pay  to  the  creditor  primo 
venienH^  and  have  absolutely  debarred  them  from  paying  until  six  months  after  the 
debtor's  death.  Erskine,  iii.  9,  45.  This  is  expressly  enforced  by  an  A.  S.,  Feb.  28, 
1662. 

But  further,  with  the  view  of  saving  litigation  and  investigation  with  regard  to 
every  fund  under  judicial  management,  and  with  regard  to  the  period  when  persons 
acting  imder  judicial  authority  are  bound  to  stock  out  the  money  under  their  manage- 
ment, this  Court  has  declared  that  every  such  person  uplifting  rents  or  annual  rents,  or 
which,  by  diligence,  he  might  have  recovered,  is  liable  for  the  same,  and  for  the 
interest  thereof,  from  the  period  of  one  year  after  the  rents  or  annual  rents  which  he 
should  have  uplifted  became  due ;  and  this  is  enforced  by  two  Acts  of  Sederunt,  July 
31,  1690,  and  Feb.  13,  1730,  §  1. 

We  conceive,  therefore,  that  this  Court  has  the  power  to  adopt  such  a  general  rule 
in  this  case  also,  as  has  been  acted  on  in  the  Court  of  Chancery  in  England,  and  that 
it  would  be  a  most  beneficial  exercise  of  a  principle  already  applied  to  more  difficult 
cases. 

No  inference  can  be  drawn  from  the  former  decision  of  this  case  in  the  Outer 
House,  as  confirmed  by  the  First  Division,  and  by  the  House  of  Lords ;  because  that 
decision  was  pronounced  within  five  months  after  the  death  of  Lord  Stair,  and  the 
interest  was  demanded  from  the  time  of  his  death.  But  Lord  Stair  had  not  appointed 
his  trustees  to  invest  the  residue  of  his  funds,  and  the  interest  and  proceeds  thereof,  at 
the  period  of  his  death,  but  after  the  payment  of  his  debts  and  legacies. 

Lord  Cbinglkhb  delivered  this  opinion : — The  late  Earl  of  Stair,  on  the  18th  of 
December  1815,  executed  a  settlement,  whereby  he  disponed  to  his  trustees  therein 
named,  and  the  acceptors  and  survivors,  or  survivor  of  them,  "  all  and  sundry,"  &c. — 
(His  Lordship  then  quoted  the  clauses  founded  on.) 

No  term  of  payment  is  mentioned  in  Lord  Stair's  settlement  for  payment  of  his 
legacies ;  but  as  they  were  to  be  paid  partly  out  of  funds  situated  in  England,  and  to 
be  collected  by  an  executor  resident  there,  the  soonest  that  they  could  be  paid  would 
be  after  the  lapse  of  a  year,  that  being  the  time  allowed  by  the  English  law  to  the 
executor  to  collect  the  funds,  and  inform  himself  of  the  debts  due  by  tiie  deceased. 

In  this  situation,  Lord  Stair  ordered  his  debts,  legacies,  and  annuities  to  be  paid 
and  a  fund  secured  for  the  last ;  and,  '*  after  my  debts  and  legacies  are  all  paid,  and  a 
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sum  set  apart  for  payment  of  the  annuities,  or  the  same  are  otherwise  well  secured,  I 
appoint  my  said  trustees,  and  their  foresaids,  to  lay  out  the  residue  of  the  trust-funds, 
and  interest  and  proceeds  thereof,  in  purchasing  lands,"  &c. 

From  this  it  appears  to  me  to  he  quite  evident  that  Lord  Stair  had  not  in  contempla- 
tion any  accumulation  of  his  funds,  except  hy  the  interest  due  on  [464]  them  at  his 
death,  and  after  that,  till  the  time  his  dehts  and  legacies  should  be  paid,  which,  as 
already  mentioned,  was  at  the  end  of  one  year  after  his  death.  These  are  the  interest 
and  proceeds  to  which  he  must  have  alluded.  If  he  had  any  thing  else  in  contemplation, 
he  would  not  have  ordered  land  to  be  bought  till  after  his  annuities  ceased ;  but,  on  the 
contrary,  he  understood  that  a  fund  was  to  be  set  apart  for  them,  or  that  they  were  to 
be  otherwise  secured,  and  the  land  to  be  acquired  as  soon  as  possible.  And  indeed  we 
have  a  practical  proof  that  this  was  the  opinion  of  the  trustees  themselves,  as  they 
purchased  land  to  the  value  of  L.  135,000  within  six  months  after  Lord  Stair's  death. 

The  present  Earl  claims  the  interest  of  the  fund  remaining  unemployed  from  the 
end  of  the  year  after  the  death  of  his  predecessor ;  and  I  cannot  accede  to  the  idea 
that  he  shall  not  be  entitled  to  it,  on  any  of  the  grounds  pleaded  by  the  trustees  of  the 
latter,  viz.  That  the  principal  and  interest  of  the  late  Earl's  funds  must  be  accumulated 
and  laid  out  on  the  purchase  of  land,  at  whatever  period  that  land  may  be  acquired ; 
or,  2.  That  there  has  been  no  delay  by  the  trustees  in  making  purchases ;  or,  3.  That 
such  demand  is  in  any  way  contrary  to  the  principles  of  the  law  of  Scotland. 

If  it  be  thought  imperative  that  the  capital,  with  interest  accumulating  on  it,  till 
land  be  bought,  shall  absolutely  be  employed  in  the  purchase,  there  is  no  time  within 
which  it  can  be  fixed  that  the  purchase  shall  be  made.  The  lands  in  this  case  were  to 
be  purchased  in  Ayr,  Wigton,  or  Kirkcudbright.  It  might  have  happened  that  lands 
could  not  be  bought  to  the  extent  of  L.  200,000  in  these  counties.  The  very  title  of 
the  earldom  may  become  extinct  before  such  lands  might  be  foimd,  and  none  of  its 
heirs  derive  benefit  from  what  was  intended  to  aggrandize  them.  The  estate  of  Stair 
may  be  devised  to  heirs-male,  and  the  present  heir  or  his  successor  may  have  no  son, 
and  a  number  of  daughters  for  whom  he  has  to  provide,  and  would  be  prevented  by 
being  deprived  of  the  funds  which  he  would  have  had  if  land  had  been  purchased.  But 
the  defenders  do  not  carry  the  matters  so  far :  They  admit,  and  the  Court  has  agreed 
to  this,  that  if  delay  can  be  shown  on  the  part  of  the  trustees,  the  heir  must  be  entitled 
to  redress.  Now  this  appears  to  me  to  be  a  material  part  of  this  argument.  Lord 
Eldin  has  found  that  there  was  delay,  and  the  Court  have  found  that  there  was  no 
delay,  in  acquiring  land ;  but  there  are  no  facts  established  on  which  the  one  finding 
or  the  other  can  be  supported.  There  is  no  statement  of  the  funds,  and  the  manner  of 
their  employment ;  none  of  the  land  that  might  have  been  bought  at  a  reasonable  price, 
and  was  not  purchased ;  no  reason  was  given  by  the  trustees  why  the  whole  fund  has 
not  been  employed  for  its  destined  purpose.  It  therefore  to  me  appears  impossible, 
7uK  etaiUf  to  say  whether  there  has  been  delay  or  not  Indeed  the  action  is  not  laid  on 
any  such  ground.  The  present  Earl  of  Stair  does  not  all^e  it.  He  proceeds  on  the 
principle  that  his  predecessor  had  no  view  of  accumulating  his  funds  after  the  payment 
of  his  debts  and  legacies,  but  intended  lands  to  be  acquired  at  the  end  of  the  year  after 
his  death ;  and  consequently,  that  as  the  present  Earl  would  have  been  entitled  to  the 
rents  if  land  had  been  then  acquired,  he  ought  to  be  entitled  to  draw  the  interest  of 
the  money.  But  admitting  that  delay  shall  be  the  rule,  and  further  admitting  the 
trustees  to  be  guilty  of  delay,  it  [466]  seems  quite  undeniable  that  the  period  when 
the  delay  commenced  would  require  to  be  ascertained ;  and  from  that  period  downwards 
the  Earl  would  either  be  entitled  to  damages  from  the  trustees  for  their  misconduct,  or 
his  Lordship  would  be  entitled  to  the  interest  of  the  accumulated  sum,  on  the  principle 
that,  from  the  moment  the  delay  took  place,  the  money  should  be  held  to  have  been 
applied  to  the  purchase  of  land,  although  it  was  not  so  applied.  There  is  no  other 
alternative.  Either  the  trustees  must  be  held  personally  liable  to  indemnify  out  of 
their  own  funds  the  Earl,  or  the  accumulated  money  must  be  held  to  have  been  laid 
out  on  land,  and  the  interest  of  it  given  as  a  surrogatum  for  the  rents.  I  am  inclined 
to  think  that  this  latter  view  would  be  adopted  by  the  Court ;  for  it  would  be  a  strong 
measure  to  make  trustees  personally  liable,  even  though  they  might  be  considered  to 
have  been  too  tardy,  unless  it  were  clearly  established  that  such  delay  was  not  innocent 
on  their  part 

But  this  establishes  the  great  and  leading  principle  which  I  espouse,  namely,  that  if 
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a  period  can  be  pointed  out,  at  which  the  money  should  be  held  to  have  been  employed 
on  the  porchaBe  of  land,  the  person  entitled  to  its  rents  is  entitled  to  the  interest.     And 
it  appears  to  be  of  the  utmost  importance  to  avoid  investigations,  whether  there  has  been 
delay  or  not^  if  that  be  possible.     I  can  imagine  a  case  where  it  would  not  be  possible : 
for  instance,  if  a  man  were  to  leave  a  large  sum  of  money  to  trustees,  directing  them  to 
apply  it  to  the  acquisition  of  land,  to  be  settled  on  his  heirs,  when  they  saw  suitable 
pnrdiaseBy  and  in  the  mean  time  directing  them  to  accumulate  the  capital  and  interest. 
In  such  a  case,  it  is  obvious  that  there  would  be  a  discretionary  power  vested  in  the 
kusteea  to  retain  the  capital,  and  accumulate  the  interest ;  while,  at  the  same  time,  it 
is  equally  obvious  that  they  could  not  retain  it  for  ever.     The  question  then  might 
occur.  Whether  delay  had  taken  place  ?    And  I  can  hardly  imagine  a  predicament  more 
disagreeable  and  difficult  to  the  Court,  and  all  parties  concerned.     It  would  be  necessary 
to  send  to  a  Jury  an  issue,  Whether  delay  had  taken  place  or  not  1  in  which  there  must 
be  inquiries,  Whether  land  had  been  in  the  market  which  the  trustees  could  have 
bought  ?    How  the  funds  had  been  employed  in  the  mean  time  1    Whether  they  could 
have  been  recovered,  and  made  tangible,  or  not  ?  Whether  the  land  could  have  been 
bought  at  reasonable  prices,  or  not ;  and  at  what  periods  ?    All  which  embrace  investiga- 
tions of  long,  delicate,  and  disagreeable  consequences,  attended  with  litigation  and 
expense,  and  involving  the  conduct  and  character  of  the  trustees.     If  all  this  be 
absolutely  necessary,  there  is  no  help  for  it ;  but  if  it  can  be  avoided,  it  will  surely  be 
desirable,  and  I  think  that  it  can  and  ought  to  be  avoided  in  every  case  where  it  can  be  dis- 
covered, or  it  can  be  presumed,  that  the  will  of  the  testator  is  that  his  money  shall  be 
employed  at  a  particular  period,  and,  by  adopting  the  rule  of  law,  to  hold  the  money  as 
employed  at  that  period,  although  it  truly  happens  to  be  still  in  the  bank.     By  assuming 
this  principle,  the  trustees  will  indemnify  the  heir,  by  paying  him  the  interest  as  a 
mirrogaium  for  the  rents  of  lands.     Nothing  will  be  demandable  from  their  private  funds. 
They  need  not  be  importuned  either  by  the  first  heir  or  his  successors  to  purchase  land. 
They  will  be  left  to  their  discretion  in  collecting  the  trust-funds,  some  of  which  may  be 
lost  by  precipitate  demands ;  some  locked  up  in  sales  of  bankrupt  [466]  estates,  and 
many  other  embarrassments.     They  will  not  be  led  to  make  inconsiderate  purchases  of 
land  at  times  when  prices  may  be  high,  or  to  give  high  prices,  because  sellers  know 
that  the  trustees  are  obliged  to  buy  land.     Every  disagreeable  investigation  will  in  all 
probability  be  avoided.     Trustees  will  not  be  called  to  defend  themselves  by  entering 
into  details  of  their  conduct,  and  showing  that  they  have  behaved  with  honour  and 
int^prity  in  the  true  spirit  of  the  trust  committed  to  them.     They  will  feel  themselves 
at  much  greater  freedom  to  act  than  if  it  be  decided  that  they  may  hold  both  principal 
and  interest  of  the  fund  destined  to  the  acquisition  of  land,  till  such  time  as  they  think 
proper  to  employ  the  money  in  that  way ;  and  they  will  preserve  the  ties  of  friendship 
of  die  persons  for  whom  they  act,  instead  of  becoming  the  objects  of  suspicion,  jealousy, 
and  ill-will. 

I  am  therefore  humbly  of  opinion  that  it  is  highly  expedient  to  adopt  the  rule,  that 
when  it  appears  from  a  sound  construction  of  any  man's  trust,  that  he  intends  his  fund 
destined  for  the  acquirement  of  land  to  be  employed  in  that  way  at  a  certain  period, 
and  the  rents  to  be  given  to  his  heir,  this  Court,  as  a  Court  of  Equity,  should  hold  the 
money  as  employed  at  that  period,  though  not  so,  and  award  to  the  heir  the  interest  of 
the  unemployed  fund  becoming  due  after  that  period,  as  a  mrrogaium  for  the  rents. 
And  I  think  it  peculiarly  fortunate  that  the  House  of  Lords  should  have  recommended 
to  us  to  consider  how  far  that  system,  so  manifestly  expedient,  and  repressive  of  litiga- 
tion, is  consistent  with  Scotch  law ;  and  on  this  point  I  think  that  there  is  not  only 
nothing  to  prevent  it,  but  that  it  is  agreeable  to  the  practice  of  the  Court  in  other 


In  the  first  place,  it  is  admitted  that  this  is  the  first  case  in  which  that  doctrine  has 
been  pleaded,  or  any  heir  has  called  on  trustees  to  account,  on  the  principle  contended 
for  in  this  action,  for  the  interest  of  unemployed  trust-funds  appropriated  to  the  pur- 
chase of  land.  There  is  therefore  no  precedent  against  it  to  struggle  with ;  and  it  is 
surely  no  reason  for  not  acting,  that  it  is  the  first  time  the  Court  has  been  called  on  to 
act  The  cases  of  Beid  v.  Coates,  March  10,  1809,  and  one  therein  referred  to,  Speed 
V,  Speed,  have  been  quoted  as  in  opposition  to  this  doctrine.  But  they  appear  to  me 
no  way  hostile,  and,  on  the  contrary,  are  in  favour  of  the  principle  which  I  would 
introduce.    These  decisions  proceed  on  the  principle  that  the  will  of  the  testator  is  to 
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be  executed  wherever  it  can  be  discovered  what  it  is;  and  accordingly  the  Court 
resisted  the  demand  of  the  pursuer  in  both  of  these  cases,  because  they  thought  it  not 
consistent  with  the  nature  of  the  trust.  I  am  decidedly  of  opinion  that  the  will  of  the 
truster  must  be  executed ;  but  the  question  is,  What  was  that  will  1 

2.  To  regulate  the  application  of  trust-money,  and  the  conduct  of  trustees,  is  in  perfect 
consistency  with  what  the  Court  have  done  on  other  occasions.  We  all  know  that  an 
executor  of  a  will  has  been  always,  and  is  still  considered,  merely  as  a  trustee  for 
behoof  of  all  concerned.  We  also  know  that,  by  our  old  law,  an  executor  was  entitled 
to  pay  to  the  first  creditor  who  obtained  a  decree  against  him  for  payment  of  the 
defunct's  debt,  though  such  decree  might  be  within  a  month  of  his  death,  thereby  pre- 
ferring those  who  were  apprised  of  the  debtor's  death,  and  lived  near  the  Courts  of 
Justice,  to  those  who,  living  at  a  distance,  were  ignorant  of  the  debtor's  death,  and 
could  not  obtain  a  decree  against  his  executor ;  further,  that  an  executor  was  entitled 
to  retain  the  de-  [467]  -funct's  funds  in  payment  of  any  debt  due  to  himself  by  the 
defunct ;  and  many  other  practices  were  competent  which  were  censurable ;  all  of  which 
defects  were  corrected  by  this  Court  by  the  A.  S.  Feb.  28,  1662,  which  enacted,  that 
no  executor  should  pay  any  creditor  of  the  deceased  sooner  than  the  end  of  six  months 
from  his  death,  and  that  he  could  not  retain  the  funds  in  payment  of  any  debt  due  to 
himself  by  the  deceased,  in  preference  to  such  creditors  as  shieJl  have  cited  him  within 
the  six  months  in  an  action  for  payment  of  their  debts,  &c.  Similar  regulations  have 
been  adopted  for  the  government  of  tutors,  curators,  and  factors.  Since,  then,  the 
Court  introduced  rules  for  regulating  the  conduct  of  legal  trustees,  why  shall  it  not 
adopt  one  for  the  government  of  voluntary  trustees,  when  every  consideration  of  ex- 
pediency and  equity  requires  them  to  embrace  such  a  measure  t 

I  am  therefore  humbly  of  opinion,  1.  That  wherever  this  Court  can  ascertain  the 
period  at  which  a  person  in  his  settlement  has  appointed  his  funds  after  his  death  to  be 
employed  in  purchasing  land  for  the  benefit  of  his  heir,  it  ought  to  hold  the  money, 
though  not  employed  at  that  period,  as  laid  out,  and  from  that  date  allow  the  heir  to 
draw  the  interest  of  the  capitcd,  ay  and  until  it  be  expended  in  the  acquisition  of  land. 

2.  From  the  settlements  of  the  late  Earl  of  Stair,  it  is  evident  that  his  Lordship  wished^ 
that  after  payment  of  his  debts  and  legacies,  and  provisions  made  for  that  of  his  annuities, 
his  funds,  principal  and  interest,  then  accruing,  included,  should  be  employed  in  the 
purchase  of  land,  to  be  entailed  on  his  heir,  the  present  Earl ;  that  the  legal  period  for 
paying  his  debts  and  legacies  is  one  year  after  his  death,  at  which  period,  too,  his  Lord- 
ship contemplated  provision  being  made  for  paying  his  annuities ;  and  consequently  his 
wish  was,  that  at  the  end  of  a  year  after  his  death,  luid,  if  possible,  ought  to  be  purchased. 
If  he  had  ordered  the  residue,  and  interest  and  proceeds  of  his  funds,  to  be  laid  out  on 
land  at  the  end  of  two  years  after  his  death,  then  I  think  it  indisputable  that  he  did 
not  intend  accumulation  of  interest,  with  capital,  after  the  end  of  two  years ;  and  as  he 
ordered  it  to  be  sooner  laid  out,  the  same  conclusion  follows. 

And,  3.  That  the  present  Earl  ought  to  be  found  entitled  to  draw  the  interest,  from 
a  year  after  his  predecessor's  death,  of  all  his  funds  applicable  to  the  purchase  of  land, 
until  the  money  either  was  or  shall  be  hereafter  so  employed ;  and  on  these  principles 
the  trustees  ought  to  be  ordered  to  give  in  a  statement  of  accounts,  showing  what  is  due 
to  thejpresent  Earl. 

Lords  Fbbsidbnt,  Craigib,  and  Balgrat  merely  stated  that  they  adhered  to  their 
former  opinions,  concurring  with  the  minority. 

Lord  Gillies  stated  that  he  had  altered  his  opinion,  and  now  agreed  with  the 
minority,  being  satisfied  that  the  words  of  the  deed  applied  only  to  the  prior  interest^ 
and  not  to  the  future.^ 

Pursuer'a  Authorities.— Cam^^heU,  June  6,  1752,  (7040  and  14,703) ;  Bamsay,  Jan. 
1738,  (Elchies'  Session  Papers,  Adv.  lib.  vol.  12,  p.  160) ;  K.  Coll.  of  Aberdeen,  Feb. 
23,  1741,  (Elchies,  No.  11,  Trust);  Olenfarquhar,  Nov.  1722,  (Elchies'  Session  Papers, 
vol.  12,  p.  13) ;  1  Kames,  Eq.  p.  1,  c.  3,  §  2 ;  Hutcheson,  July  12,  1791,  (1  Vesey  jun. 
366)  j  Hoi-  [468]  -lingsworth,  (6  Vesey  jun.  520) ;  Pothier,  Pand.  Hb.  35,  p.  1,  t.  1,  p. 
2,  §  1,  art  4 ;  Sitwell,  July  27,  and  Dec.  5,  1801,  (6  Vesey  jun.  520). 

[Cf.  2  W.  &  S.  614;  4  S.R.R.  (H.L.)  966.] 

1  For  these  opinions  see  2  Wilson  and  Shaw,  May  26,  1826,  p.  418 ;  4  S.R  R. 
(H.L.)  909. 
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Ko.  249.  V.  Shaw  468  (O.E.  497).    1  Maioh  1827     2nd  Dir. 

FOKBBS'  Teustees,  Pursuers. — Jeffrey — Tait, 
W.  A.  Welsh,  Defender. — U.  of  F.  Moncreiff — Bobertson. 

Tenor,  Proving  of, — Circumstances  in  which  the  Court  decerned  in  a  proving  -of  the 
feenor  of  a  written  cautionary  ohligation,  although  there  was  no  proof  of  any  special 
eamta  amiseionie. 

In  Noyember  1815,  an  action  of  count  and  reckoning  was  instituted  by  Forbes  of 
Colloden,  and  Mr.  Tait,  writer  to  the  Signet,  his  trustee,  against  Dr.  Jobn  Forbes,  who 
had  been  appointed  by  them  factor  on  the  estates  of  Culloden  in  1810,  concluding 
against  him  for  payment  of  a  certain  balance  said  to  be  due  by  him,  and  containing 
likewise  a  conclusion  to  the  same  effect  against  Welsh,  the  father  of  the  present  defender, 
under  a  letter  and  obligation,  allied  to  have  been  granted  by  him  to  Mr.  Tait,  the 
trustee,  of  date  7th  July  1810,  binding  himself  as  cautioner  for  Dr.  Forbes  to  the  extent 
of  L.1000 ;  but  this  letter  was  not  recited  in  the  summons.  Defences  were  given  in  by 
Dr.  Forbes  only ;  and  after  some  procedure,  and  the  action  having  been  transferred 
against  the  present  defender  on  the  death  of  his  father,  decree  was  pronounced  against 
both  parties  for  a  sum  of  L.1975,  the  balance  reported  by  an  accountant  to  be  due  by 
Dr.  Forbe& 

Welsh  then  gave  in  a  representation,  accompanied  with  defences,  stating  that  the 
letter  of  obligation  by  his  father  had  not  been  produced,  but,  at  the  same  time,  reciting 
verbaiim  a  letter  as  being  the  one  founded  on.  The  pursuer  not  having  been  able  to 
produce  this  letter,  a  summons  was  raised  by  Russel  and  others,  who  were  now  Culloden's 
trustees,  to  have  its  tenor  proved.  In  this  summons  the  (xuus  amimonia  was  stated  in 
the  following  terms : — *'  The  letter  and  obligation  aforesaid,  granted  by  the  said  deceased 
William  Welsh,  was  mislaid  or  lost  by  the  said  Craufurd  Tait  in  the  multiplicity  of 
business  under  his  charge ;  and  owing  to  the  great  intricacy  and  confusion  arising  from 
the  great  number  of  documents  connected  with  and  produced  in  the  said  process,  and 
other  relative  proceedings,  the  said  letter  and  obligation  cannot  now  be  found." 

The  Courts  having  sustained  the  adminicles,  allowed  a  proof,  from  which  it  appeared 
that  a  letter  of  obligation  in  the  terms  sought  to  be  proved,  and  the  same  with  that 
recited  in  the  defences,  was  inserted  in  the  minute-book  of  the  Culloden  trust ; — that, 
&om  entries  in  a  ledger  of  writings  in  Mr.  Tait's  office,  it  must  have  been  so  inserted 
previous  to  1812 ; — that  another  copy,  in  precisely  the  same  terms,  was  entered  in  his 
father's  letter-book  by  the  defender  himself,  who  deponed  that  [469]  he  so  entered  it, 
in  February  1815,  from  a  scroll  in  the  handwriting  of  different  persons,  part  of  it  being 
in  his  father's  handwriting,  but  without  date  or  signature,  although,  under  the  entry  in 
the  letter-book,  there  was  marked  the  date  in  pencil,  "  Inverness,  7th  July  1810."  It 
was  also  deponed  to  by  Dr.  Forbes,  the  defender  in  the  action  of  count  and  reckoning, 
that  after  he  had  been  factor  for  some  time,  he  offered  to  procure  a  letter  of  security  for 
his  intromissions  to  a  certain  extent  from  the  late  Mr.  Welsh,  who  was  his  father-in- 
law; — ^that^  in  the  month  of  June  1810,  he  found  upon  his  table  a  letter  signed  by 
William  Welsh,  and  addressed  to  Mr.  Tait,  which  he  delivered  to  Mr.  Young,  partner 
of  Mr.  Tait,  within  three  hours  after  he  found  it ; — that  he  was  acquainted  with  Mr. 
Welsh's  handwriting,  and  looked  at  the  letter  only  cursorily,  but  that  it  did  not  strike 
him  that  it  was  written  by  any  other  person  than  Mr.  Welsh ; — ^that  the  substance  of 
the  letter  was,  that  the  writer  of  it  bound  himself  as  his  security  to  the  extent  of 
L.1000,  on  condition  that  there  should  be  a  settlement  of  accounts  every  twelve  months : 
and  being  shown  a  copy  of  the  letter  as  entered  in  the  trust  minute-book,  he  deponed 
that  it  was  agreeable  to  his  recollection  of  the  letter  which  he  found  on  his  table ;  and 
he  further  deponed^  that  he  afterwards  had  a  conversation  with  Mr.  Welsh  about  an 
obligation  of  cautionry  by  the  latter  for  him  as  factor  to  Culloden,  in  which  conversa- 
tion **Mr.  Welsh  spoke  of  himself  as  bound  in  such  obligation."  In  addition  to  this 
evidence,  Mr.  Newton  (who  had  been  an  apprentice  with  Mr.  Tait  for  five  years  from 
October  1812)  was  examined,  and  deponed  that  the  impression  on  his  mind  was,  that 
he  had  seen  among  the  Culloden  papers  a  letter  to  the  purport  of  that  sought  to  be 
proved. 
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No  proof  was  led  as  to  the  ccisus  amissiorUi ;  and  decree  of  oircumdaction  hairing 
been  pronounced,  a  state  was  made  up,  and  the  cause  enrolled,  when  it  was  objected  on 
the  part  of  the  defender,  That  there  was  no  special  eaxiM  amisnonu  either  averred  or 
proved,  which,  it  was  contended,  was  essential  in  a  proving  of  the  tenor  of  any  document 
of  the  nature  of  the  present^  where  the  obligation  constituted  by  it  was  capable  of  being 
discharged  by  the  mere  cancellation  or  delivering  up  of  the  document. 

To  this  it  was  answered,  That  the  necessity  of  proving  a  special  ccuiu  depended  on 
the  whole  facts  and  circumstances  of  the  case,  whether  there  was  any  thing  in  the 
conduct  of  the  parties  tending  to  show  that  the  document  might  have  been  cancelled, 
and  not  lost ;  and  that  in  the  present  case  the  whole  conduct  of  parties  evidently  pro- 
ceeded on  a  constant  belief  of  the  subsistence  of  the  obligation. 

The  Court,  thinking  that  it  would  be  satisfactory  to  have  evidence  led  of  the 
circumstances,  as  set  forth  in  the  summons,  relative  to  the  loss  of  the  document, 
aUowed  the  pursuers  to  give  in  a  petition  praying  to  have  the  circumduction  opened  up, 
in  order  to  examine  Mr.  Tait  and  Mr.  Young ;  but  this  having  been  opposed  by  the 
defender,  their  Lord-  [470]  -ships  found  that  it  was  unnecessary  to  decide  whether  the 
circumduction  might  be  opened  up,  and  decerned  in  the  proving. 

Lord  Justiob-Clerk. — ^This  is  a  very  important  and  delicate  matter,  in  regard  to 
which  it  is  necessary  to  look  very  closely  into  the  authorities ;  but  I  do  think  that 
there  are  passages  in  our  institutional  writers,  sufficient  to  warrant  our  decerning  in 
this  proving.  Erskine  (4,  1,  54)  says,  that  "  in  deeds  which  are  intended  to  remain 
constantly  with  the  grantee,  or  which  require  contrary  deeds  of  renunciation  to 
extinguidi  them,  as  dispositions,  sasines,  &c.,  or  where  the  debtor  who  makes  payment 
does  not  commonly  choose  to  rely  for  their  extinction  on  the  bare  cancelling  of  them, 
as  assignations,  &c.,  a  more  general  casus  amissionis  is  sufficient ;  insomuch  that  most 
lawyers  are  of  opinion  that  it  is  sufficient  to  libel  that  the  deed  was  lost  anyhow,  even 
easu  fortuiio"  Bankton  (4,  49)  goes  still  further,  and  Stair  (4,  32,  6,  7)  observes, 
''  But  where  there  are  adminicles  relating  to  the  tenor  produced,  the  casus  amissionis 
will  be  sufficiently  libelled  that  the  writ  was  lost ;  but,  without  these,  some  proof  must 
be  of  the  casus  amissionis^  as  if  the  Lords  require  the  pursuer  to  depone  that  the  writ 
was  lost" — "So,  then,  in  probation  of  tenors,  there  must  still  be  libelled  a  casus 
amissionis.  But  if  that  be  specially  proven,  there  need  no  adminicles ;  and  if  there  be 
adminicles  as  to  the  ordinar  articles,  there  needs  no  further  probation  than  what  has 
been  said  of  the  casus  amissionis.  But  the  oath  of  a  party  is  sufficient  without  both.' 
Now  in  the  present  case  there  is  a  very  peculiar  circumstance,  though  the  casus  be 
loosely  libelled;  for  in  1815  an  action  was  raised  against  Dr.  Forbes  and  Welsh, 
founding  on  this  letter.  It  is  proved  to  have  been  inserted  in  the  sederunt-book  of  the 
trustees  prior  to  November  1812,  and  it  is  likewise  inserted  in  a  letter-book  by  the 
defender  himself  in  the  very  terms  sought  to  be  proved.  This  makes  it  the  strongest 
proof  I  ever  saw  in  cases  of  this  kind ;  and  the  insertion  of  it  by  the  defender  goes 
further  than  the  mere  proof  of  the  tenor,  as  it  shows  his  ¥rish  to  preserve  it  as  a  guide 
to  himself  as  a  binding  deed.  The  action  then  goes  before  an  accountant ;  and  after 
the  balance  due  by  Dr.  Forbes  is  ascertained,  Welsh  gives  in  defences,  reciting  the 
very  words  of  this  letter,  without  an  insinuation  that  it  had  been  done  away,  restored, 
or  cancelled.  This  is  real  evidence  that,  down  to  this  period,  there  was  no  notion  of 
its  having  been  given  up.  Then  we  have  Dr.  Forbes'  evidence,  from  which  I  think 
there  can  be  no  doubt  that  the  letter  was  holograph  of  his  father-in-law,  who  sent  it  as 
the  security  for  his  intromissions ;  and  we  have  also  the  deposition  of  Mr.  Newton, 
that  he  thinks  he  saw  a  letter,  of  the  description  sought  to  be  proved,  among  the 
Gulloden  papers,  which  altogether  brings  forward  that  sort  of  evidence  contemplated  by 
Stair  and  Bankton,  as  rendering  it  unnecessary  to  prove  any  special  c<»sus.  Further,  I 
do  not  think  that  it  is  the  usual  mode  of  extinguishing  obligations  of  this  kind,  merely 
to  deliver  up  or  cancel  the  document.  No  one  would  advise  any  thing  but  an  express 
discharge,  especiaUy  when  such  near  relations  are  concerned;  and  on  the  whole, 
although  I  should  have  wished  that  Mr.  Young  had  been  examined,  I  am  prepared,  in 
the  peculiar  circumstances,  to  decern  in  the  proving. 

[471]  LoBD  PiTMiLLT. — ^I  coucur  in  the  opinion  delivered.  I  have  looked  into  all 
the  authorities  quoted^  and  I  have  certainly  got  more  light  from  Lord  Stair  than  from 
the  Decisions,    It  is  dear  that  when  the  deed  is  of  a  nature  usually  discharged  by 
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emcelling,  as  a  bill,  a  special  etuua  must  be  proyed,  though  otherwise  it  may  not  be 
nqniied.  This  is  the  general  rule ;  but  there  is  a  more  general  rule  still,  which  is  this, 
that  the  whole  circumstances  must  be  looked  into,  to  see  whether  or  not  there  are 
sufficient  grounds  for  holding  that  the  deed  has  never  been  given  up,  and  just  for  the 
reasons  given  by  Erskine,  when  he  says,  '*  otherwise  bonds  truly  paid  might  be  again 
demanded  from  the  debtor,  as  obligations  still  subsisting."  This  is  the  only  reason  for 
requiring  a  proof  of  the  cams,  and  it  leads  us  to  inquire  whether,  on  the  whole,  the 
eiicumstances  warrant  us  to  hold  that  the  deed  has  been  lost.  I  will  not  go  over  the 
whole  circumstances ;  but  I  am  chiefly  moved  by  that  of  an  action  founding  on  the 
letter  having  been  raised  in  1815,  and  defences  given  in  reciting  the  letter,  and  not 
inmnuating  that  it  had  been  cancelled  or  delivered.  There  are  other  circumstances  of  a 
peculiar  nature ;  and  though  I  should  wish,  if  consistent  with  form,  still  to  have  Mr. 
Toung  examined,  at  least  as  a  haver,  I  am  satisfied  that^  even  as  the  case  stands,  there 
are  sidficient  groimds  for  decerning  in  favour  of  the  pursuer. 

Lord  Allowat. — I  have  come  to  the  same  conclusion.  I  also  should  have  liked 
to  have  had  Mr.  Young  and  Mr.  Tait  examined ;  but,  even  without  that,  I  have  no 
doubt,  on  the  whole,  that  we  are  warranted  to  decern  in  the  proving.  It  is  not  necessary 
to  go  over  the  principles  so  well  laid  down  by  your  Lordships,  which  all  lead  to  this — 
Lb  there  a  case  made  out,  in  the  whole  circumstances,  to  show  that  the  deed  cannot 
have  been  delivered  up  1  For  if  a  case  can  be  shown  where  it  may  have  been  delivered 
up^  I  would  require  a  proof  of  a  special  ccuua.  But  the  conduct  of  the  parties  here 
proves  it  is  impossible  that  the  deed  could  have  been  given  up.  The  original  action, 
in  which  the  late  Mr.  Welsh  was  called,  was  raised  in  1815  when  he  was  idive,  and  he 
survived  a  year,  yet  no  defence  was  lodged  stating  the  deed  to  be  cancelled ;  then,  when 
the  extent  of  Dr.  Forbes'  liability  is  settled,  the  present  defender  gives  in  defences 
stating  the  precise  words  of  the  letter,  which  is  proved  to  have  been  inserted  in  the 
trustees'  minute  book  before  1812.  It  is  likewise  proved  to  have  been  delivered  by 
Dr.  Forbes  to  Mr.  Young,  Mr.  Tait's  partner ; — ^it  is  seen  by  Mr.  Newton  in  Mr.  Tait's 
possession, — ^and  what  is  very  important,  it  is  entered  in  Mr.  Welsh's  own  book,  just 
about  six  months  before  the  action  in  1815  was  raised.  In  these  circumstances,  it  is 
impossible  to  believe  that  it  was  cancelled  or  delivered  up,  and  there  is  not  an  allegation 
to  that  effect  We  know  very  well  that  small  papers  often  go  astray  amidst  the  con- 
fusion of  processes ;  and  it  is  only  the  other  day  that  an  important  document  in  regard 
to  the  case  of  the  Duke  of  Grordon  was  accidentally  discovered,  after  having  been 
missing  for  many  years.  Though  the  decisions  quoted  have  had  different  results,  they 
all  proceed  on  the  same  principle  of  founding  on  the  general  circumstances  of  the  case, 
which,  in  the  present  instance,  can  leave  no  possible  doubt  that  the  document  sought 
to  be  proved  has  not  been  delivered  up  nor  cancelled. 

[472]  Pursuenf  Authorities.— 4^  Ersk.  1,  54 ;  4  Bank.  49 ;  4  Stair,  32,  6,  7 ;  Cheyne, 
March  1682,  (15,803) ;  Mein,  Jan.  21,  1663,  (15,789) ;  Moffat,  Jan.  31,  1809,  (F.C.). 

Defender'8  Aidharitiea.—i  Ersk.  1,  54;  Kircaldy,  July  21,  1687,  (16,786); 
Campbell,  Feb.  22,  1780,  (15,828);  M.  of  Annandale,  May  28,  1733,  (1  Craigie  and 
Stewart's  Appeals,  108). 

[Cf.  7  S.  732.] 
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F.  Hkddlb,  Advocator. — Gordon, 

G.  Oarioch,  Bespondent.— iZ.  Biddell, 

Sherijf'CUrh—Stat,  6,  Oeo,  IV.  c.  23.— Sheriff  Clerks  not  precluded  by  this  statute 
from  appointing  deputies,  in  circumstances  where  that  is  necessary  for  conducting  the 
business. 

By  6  Geo.  IV.  c.  23,  "for  the  better  regulation  of  the  Sheriff  Courts  in  Scotland," 
it  is  enacted,  ^  That  any  person  who  has  been  appointed  since  the  first  day  of  August 
1814,  or  who  shall  be  hereafter  appointed,  a  Clerk  in  the  said  Sheriff  or  Steward  Courts, 
shall  discharge  the  duties  of  the  office  personally.'' 

The  advocator  Heddle  held  the  office  of  Sheriff  Clerk  of  Shetland  under  a  commis* 
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sion  dated  in  1815,  and  containing  a  power  '*  to  appoint  deputies  in  the  said  office,  for 
whom  he^shall  be  answerable,  and  to  alter  and  change  them  at  his  pleasure."  Heddle  was 
also  proprietor  of  some  land  in  Shetland ;  and  having  occasion  to  sue  Oarioch,  one  of 
his  tenants,  for  payment  of  rent,  amounting  to  about  L.8,  he  raised  a  summons  in  the 
Sheriff  Court  of  Shetland,  which  was  signed  by  Nicol,  a  person  who  had  for  several 
years  held  from  him  a  commission  as  Depute  Sheriff  Clerk. 
To  this  summons  it  was  pleaded  in  defence, — 

1.  That,  since  the  passing  of  the  above-mentioned  statute,  no  person  was  capable  of 
acting,  except  the  Sheriff  Clerk  himself ;  or  at  all  events,  [474]  if  there  was  an  absolute 
necessity  for  another  person  acting,  he  ought  to  be  appointed  by  the  Sheriff,  and  not  by 
the  Sheriff  Clerk ;  and, 

2.  That  it  was  illegal,  under  the  A.  S.  March  6,  1783,  and  as  decided  in  the  case  of 
Campbell  v,  M'Cowan,  for  a  Clerk  of  Court  to  bring  an  action  of  his  own  before  the 
Court,  in  which  he  must  necessarily  officiate  as  clerk. 

The  Sheriffs  Depute  and  Substitute  found,  "  that  the  summons  in  the  present  case 
is  subscribed  by  a  person  not  now  qualified  to  act  as  Clerk  of  Court,"  and  theiefoie 
dismissed  the  action.     Heddle  then  brought  an  advocation,  on  the  grounds, — 

1.  That  the  object  of  6  Geo.  lY.  was  not  to  exclude  the  acting  by  deputy  where 
that  was  necessary,  but  merely  to  prevent  the  abuses  which  had  arisen  from  the  Sheriff 
Clerks  making  a  sinecure  of  the  office ;  and  that  in  the  present  instance  it  was  abso- 
lutely necessary  to  have  recourse  to  a  depute,  as  must  also  be  the  case  in  extensive 
counties,  or  in  the  event  of  sickness ;  and, 

2.  That  the  action  here  being  against  a  tenant  within  the  sheriffdom,  and  for  a  sum 
which,  from  its  amount,  could  neither  be  sued  for  in  the  Small  Debt  Court,  nor  before 
the  Court  of  Session,  it  was  impossible  to  bring  it  before  any  other  Court ;  and  that  all 
objection  to  its  proceeding  in  the  Sheriff  Court  was  obviated  by  the  depute  acting  as  clerk. 

The  Lord  Ordinary  having  reported  the  cause,^  the  Court  unanimously  instracted  his 
Lordship  to  remit  to  Uie  Sheriff  to  recal  his  interlocutor,  and  proceed  in  the  cause. 

Lord  Olenleb. — ^All  that  is  said  in  the  statute  is,  that  the  Sheriff  Clerk  shall  do 
his  duty.  I  cannot  go  so  far,  however,  as  to  admit  an  argument  used  at  the  Bar,  that 
because  there  is  no  penalty  provided  by  the  act,  it  cannot  be  enforced.  If  a  petition 
and  complaint  for  disregcurding  the  act  be  properly  brought  before  this  Court,  we 
certainly  will  find  means  of  enforcing  it  All  that  is  intended  by  the  act  is,  that  the 
Sheriff  Clerk  shall  not  make  a  sinecure  of  his  office,  and  must  bimdjide  do  his  duty ; 
but  it  was  surely  never  intended  to  disable  him  from  appointing  a  deputy  when 
absolutely  necessary,  as  in  cases  of  sickness,  great  extent  of  county,  &c.  It  would  be 
quite  erroneous  to  find  a  depute  disqualified  to  do  that  duty  which  the  principal  cannot 
do,  and  there  is  no  case  in  which  he  is  more  called  on  to  name  a  deputy  than  where  he 
himself  is  party  in  a  cause.  It  is  said  that  the  A.  S.  March  6,  1783  precludes  the 
Sheriff  Clerk  from  bringing  an  action  in  his  own  Court ;  but  that  A.  S.  relates  solely  to 
clerks  being  agents  in  their  own  Courts. 

Lord  Pitmillt. — I  am  entirely  of  the  same  opinion.  The  meaning  of  the  statute 
is,  that  Sheriff  Clerks  shall  bond  fide  discharge  in  person  the  duties  of  [475]  their  office, 
but  not  that  they  shall  be  precluded  from  appointing  deputies,  where  a  necessity  for 
doing  so  exists ;  and  accordingly  the  commissions  granted  since  the  passing  of  the  act 
contain,  as  formerly,  a  power  to  appoint  deputies.  The  admission  by  the  respondent, 
that  the  Sheriff  might  appoint  a  person  to  act  as  deputy,  destroys  his  own  argument, 
since  his  interpretation  of  the  statute  would  prevent  that  also. 

Lord  Allowat. — I  have  no  doubt  on  the  subject 

Lord  Justios-Clerk. — I  also  concur ;  but  I  lO^ewise  agree  with  what  fell  from  Lord 
Olenlee,  that  the  act  is  not  nugatory;  and  that  if  a  Sheriff  Clerk  appointed  since 
August  1814  should  attempt  to  make  a  sinecure  of  the  office,  he  will  find  himself  in  a 
very  difficult  situation. 

Reepondenfs  Auth(ynHe8,—A.  S.  March,  6,  1783 ;  Campbell,  July  10,  1824,  {ante. 
Vol.  IIL  No.  187). 

^  The  points  reported  were,  '*  Whether  it  was  an  incompetent  proceeding  for  the 
advocator  to  institute  this  process  before  the  Sheriff  Court  of  Shetland ;  and  whether 
the  summons  being  subscribed  by  the  Clerk  Depute  was  contrary  to  the  provisions  of 
6  Geo.  IV.  c.  23." 
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Ko.  257.  V.  Shaw  478  (0.£.  600).    2  Maroh  1827.    2nd  Diy.--Lord  Oringletie. 

J.  Black,  Advocator. — SkeTU — A.  M^NeiU. 
W.  Bbown,  Beepondent. — Jeffrey — Jameeon. 

Proeeu — Beparaiicn — Slander. — ^A  party  held  liable  in  damages  for  defamatory  state- 
meats  made  malafide^  and  not  pertinent  in  the  course  of  judicial  proceedings. — 2. — 
A  sum  of  damages  awarded  in  the  Inferior  Court  modified  in  an  advocation,  though 
no  special  plea  of  excess  on  the  record,  but  merely  the  general  plea  of  none  being  due. 

The  advocator  Black,  an  old  man  seventy-five  years  of  age,  and  his  sister  Mary 
Bhck,  who  lived  together,  executed  a  mutual  trust  deed  and  settlement,  whereby  they 
each  conveyed  all  their  property,  heritable  and  moveable,  to  the  respondent  Brown,  a 
writer  in  Glasgow,  and  certain  other  persons,  as  trustees  for  the  liferent  use  of  the 
survivor  of  the  two^  and  for  certain  other  purposes  after  the  death  of  the  longest  liver. 
The  sister  died  in  March  1822 ;  and,  on  llie  occasion  of  her  funeral.  Brown  attended 
with  some  other  persons  to  take  an  inventory  of  her  effects.  After  making  an  inventory 
of  the  effects  in  her  room,  the  persons  present  were  proceeding  to  the  room  of  Black, 
when  he  interfered  to  prevent  them ;  but  after  a  scuffle,  in  which  Black  was  thrown 
down,  and  had  three  of  his  ribs  broken,  they  entered  his  room  also,  with  the  view  of 
inventorying  any  articles  there  which  might  have  been  the  property  of  the  sister.  An 
inventory  was  accordingly  made  out  of  .certain  sums  of  [479]  money,  biUs,  and  title- 
deeds  found  in  the  sister's  repositories,  and  articles  of  furniture,  &c.  said  to  belong  to 
her.  Brown  and  the  others  carried  away  the  money,  title-deeds,  and  bills,  without 
leaving  a  copy  of  the  inventory  to  Black ;  and  two  days  afterwards  they  presented  a 
petition  to  the  Magistrates  of  Glasgow,  setting  forth  that  they  were  also  entitled  to  take 
possession  of  the  furniture,  Sec  contained  in  the  inventory,  which  had  been  the  property 
of  the  sister,  and  praying  for  a  warrant  to  do  so. 

In  answer  to  this  petition,  Black  contended  that  he  was  entitled  to  the  liferent  use 
of  those  articles  which  had  belonged  to  his  sister,  and  he  alleged  that  several  of  the 
articles  in  the  inventory  belonged  exclusively  to  himsell  After  some  procedure,  the 
Magistrates  found  his  property  m  these  particular  articles  established,  but  at  the  same 
time  found  that  he  was  not  entitled  to  the  liferent  use  of  the  ipsa  corpora  of  the 
articles  of  furniture  belonging  to  hia  sister,  but  merely  to  the  free  yearly  rent  thereof, 
or  of  the  proceeds ;  and  in  tius  judgment  both  parties  acquiesced.  Alx>ut  two  years 
afterwards,  however,  Black  presented  a  petition  to  the  Magistrates,  setting  forth  the 
circumstance  of  his  sister's  death,  and  that,  "  immediately  after  her  interment^  the  said 
William  Brown,  aided  and  assisted  by  the  said  John  MKyubbin,  (another  of  the  trustees), 
proceeded  to  take  an  inventory  of  the  deceased's  effects,  along  with  all  and  sundry  the 
titie-deedsy  vouchers,  and  other  valuable  papers,  &c  said  to  be  her  property,  which  they 
took  away,  without  leaving  with  the  petitioner  a  copy  of  the  inventory  so  taken,  he 
being  the  defunct's  only  brother,  and  nearest  of  kin  to  her :  That  the  whole,  at  least 
the  greater  part  of  the  said  titie-deeds,  vouchers,  and  other  valuable  papers,  were  the 
exclusive  property  of  the  petitioner,  and  not  of  hia  deceased  sister : " — ''That,  indepen- 
dent of  the  papers  above  mentioned,  there  was  at  the  same  time  carried  away,  either 
by  the  said  William  Brown  or  John  M'Cubbin,  a  considerable  sum  of  money,  which 
has  not  been  accounted  for  to  the  petitioner,  and  to  which  he  has  right ; " — and  praying 
the  Magistrates  to  find  that  Brown  and  M'Cubbin  "  have  acted  unwarrantably  in  taking 
away  the  titie-deeds,  vouchers,  and  other  valuable  papers  and  money  belonging  to  the 
petitioner,  without  leaving  an  inventory  thereof  with  him,  and  to  ordain  the  said 
William  Brown  and  John  M'Cubbin  to  deliver  up  to  the  petitioner  the  whole  papers, 
money,  &c  taken  away  by  them,  with  inventories  thereof." 

In  the  procedure  following  on  this  petition.  Brown  (coupling  his  statements  with 
some  abuse  of  Black  as  having  been  drunk,  &c.)  denied  that  he  had  taken  away  any 
thing  which  was  not  the  property  of  the  sister,  and  observed  in  one  of  his  papers,  that 
"if  tiie  pursuer  shall  be  so  advised  as  to  litigate  this  hopeless  case  any  more,"  it  would 
be  necessary  that  he  ''  should  be  ordained  to  state  in  a  condescendence  the  titles,  effects, 
and  money  belonging  to  him,  which  he  alleges  to  have  been  carried  off;  and  the 
8HAW,  VOL.  n.  12 
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respondent  will  then  have  an  opportunity  of  knowing  the  particulars  of  the  demand 
now  made  upon  him^  and  be  able  to  consider  of  the  means  [480}  he  ought  to  adopt  to 
obtain  redress  for  the  injury  which  the  pursuer  is  attempting  to  inflict  upon  him.'' 

In  consequence  of  this,  the  Magistrates  ordered  a  condescendence,  which  was 
accordingly  given  in  by  Black,  and  in  which  he  stated, — "  In  conformity  with  your 
Honour's  interlocutor,  the  pursuer  will  now  enumerate  the  articles  of  property  belonging 
to  him,  which,  in  the  false  idea  that  they  belonged  to  his  sister,  were  taken  from  his 
house  by  the  defenders.  He  must  first  premise,  however,  that  he  does  not  intend  the 
list  to  be  submitted  as  a  full  and  complete  enumeration  of  his  property  carried  from 
his  house;  on  the  contrary,  he  is  well  satisfied  that  several  valuable  articles  have 
entirely  escaped  his  recollection." — '*  In  the  mean  time  the  pursuer  condescends  and 
states  that  the  following  articles,  which  are  exclusively  his,  were  among  those  removed 
from  the  house  by  the  defenders,  viz.  a  silver  watch — another  ditto — one  half  dozein 
silver  teaspoons,  and  silver  tongs — three  gold  rings  set  with  stones," — along  with  the 
title-deeds  of  a  certain  property,  in  which  he  had  a  joint  interest  with  his  sister.  This 
condescendence  was  signed  by  Black  himself ;  but,  on  a  proof  of  it  having  been  allowed, 
he  failed  entirely  to  establish  that  any  articles  such  as  those  enumerated  by  him  had 
been  carried  away ;  while,  on  the  contrary,  a  very  strong  presumption  arose  from  the 
evidence  that  he  was  never  possessed  of  any  such, — none  of  the  persons  examined,  some 
of  whom  had  long  known  him,  having  ever  seen  any  such  articles  in  his  possession. 

The  Magistrates  having  assoilzied  Brown,  he  raised  an  action  of  damages  against 
Black,  also  before  the  Magistrates,  founding  on  the  statemei^ts  in  the  summons  and 
condescendence  above  mentioned,  which  he  characterized  as  "  utterly  false  and  ground- 
less," and  as  amounting  "  to  little  less  than  a  charge  of  housebreaking  and  theft,  or,  in 
the  most  favourable  way  in  which  it  can  be  construed,  to  an  accusation  of  gross  malver- 
sation of  professional  duty  and  breach  of  trust,  in  obtaining  access  to  a  man's  house 
under  colour  of  law,  and  then  clandestinely  and  feloniously  carrying  off  effects  to  which 
the  pursuer  had  no  right  in  any  manner  of  way." 

The  Magistrates  having  awarded  L.50  of  damages,  Black  brought  an  advocation,^ 
in  which  he  contended, — 

1.  That  the  statements  made  by  him  in  his  petition  and  condescendence  were  not 
in  themselves  libellous,  and  did  not  bear  the  construction  put  on  them  by  the  respondent, 
as  they  merely  amounted  to  an  averment  that  the  respondent  had  taken  away  articles 
belonging  to  the  advocator  "  in  the  false  idea  that  they  had  belonged  to  his  sister ; "  and, 

2.  That  they  were  pertinent,  and  made  on  probable  grounds  in  the  course  of  judicial 
proceedings,  as  it  was  admitted  by  the  respondent  that  [481]  he  had  carried  away  a 
great  many  articles  out  of  the  house  possessed  jointly  by  the  advocator  and  his  sister, 
without  leaving  any  inventory  with  the  advocator ;  and  that  the  mere  failure  to  estab- 
lish these  averments  was  not  sufficient  to  subject  him  in  damages,  without  positive 
proof  of  their  having  been  maliciously  made,  which  was  not  attempted. 

To  this  it  was  answered, — 

1.  That  the  statements  clearly  bore  the  interpretation  put  on  them  by  the  respondent, 
and  could  mean  nothing  else ;  and, 

2.  That  the  allegations  as  to  the  specific  articles  said  to  have  been  carried  away, 
were  not  pertinent  to  the  subject-matter  of  the  petition  presented  to  the  Magistrates ; 
and  that  the  absolute  falsehood  of  the  charges,  and  total  want  of  all  probable  ground 
for  them,  appearing  from  the  certainty  that  no  such  articles  ever  existed,  was  sufficient 
proof  of  malice,  the  more  especially  as  all  these  allegations  might  properly  have  been 
made  in  the  former  process,  had  there  been  any  foundation  for  them,  other  than  the 
malicious  desire  of  libelling  the  respondent. 

The  Lord  Ordinary,  "  being  of  opinion  that  damages  are  due,  and  there  being  no 
plea  on  record  that  the  damages  are  excessive,"  remitted  simplicUer, 

Black  reclaimed ;  but  the  Court,  while  they  modified  the  damages  to  twenty  guineas, 
by  a  majority  adhered  quoad  ultra, 

LoBD  Jxtbtigb-Glbrk. — ^The  first  fact  which  is  of  importance  to  attend  to  is,  that 
there  was  a  process  by  the  trustees,  in  which  the  right  of  the  advocator  under  the  trust- 
deed  was  brought  under  consideration  of  the  Magistrates,  and  decided  by  them  by  an 


1  See  IV.  No,  448. 
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interlocutor  acquiesced  in  by  both  parties.  In  that  process  it  was  competent  for  the 
adyoeatOT  to  haye  made  his  allegations  as  to  abstraction  of  his  effects,  and  to  have 
obtained  judgment  on  them  ;  and  unless  there  had  been  clear  proof  of  malice,  I  would 
have  allowed  the  strongest  allegations  as  to  abstraction  of  his  property.  But  there  was 
no  insinuation  of  that  kind  till  the  second  process  brought  two  years  after  matters  had 
been  adjudicated  by  the  Magistrates.  He  then  puts  in  a  new  application ;  and  although 
warned  to  be  careful  in  insisting  in  this  posterior  process,  he  yet  gives  in  a  con- 
descendence, signed  by  himself,  alleging  matters  which  could  only  be  known  to  himself, 
and  minutely  enumerates  articles  as  exelasively  his,  which  he  alleges  had  been  carried 
off  by  the  defender.  This  was  an  averment  of  fact  peculiarly  known  to  himself.  He 
was  allowed  a  proof;  but  not  a  single  person  who  knew  him  best,  gives  the  least 
countenance  as  to  the  taking  away  of  all  the  articles  condescended  on  by  him ;  there  is 
no  vestige  of  his  even  having  been  possessed  of  any  thing  of  the  kind,  except  perhaps  a 
tiifling  ring,  and  that  not  gold.  The  allegation  being  thus  utterly  false,  and  not  being 
pertinent  to  this  process,  the  question  comes  to  be,  Whether  such  an  allegation,  made 
against  a  professional  man,  can  be  protected,  allowing  the  freest  latitude  to  litigants  as 
to  matters  pertinent,  which  I  shall  always  be  inclined  to  do,  as  stated  by  me  fully  in  my 
opinion  in  l^e  case  of  Robertson,  which  went  afterwards  to  the  House  of  Lords;  but  it  does 
appear  to  me  that  these  allegations  [482]  are  not  pertinent,  and  that  there  was  no  colour 
for  the  averments,  but  that  they  were  mere  inventions ;  and  being  persisted  in  against 
a  professional  man,  the  advocator  has  exceeded  the  privileges  of  a  litigant^  and  become 
liable  on  the  principle  that  legal  proceedings  are  not  to  be  made  a  cover  for  slander. 
I  am  therefore  for  adhering  to  the  interlocutor  of  the  Magistrates,  except  as  to  the 
amount  of  damages,  which,  considering  the  advocator's  age  and  other  circumstances, 
I  would  reduce  at  least  to  one-half. 

LoBB  PiTMiLLT. — I  havo  come  to  the  same  conclusion.  At  first  I  thought  the 
question  depended  on  the  petition  to  the  Magistrates,  and  on  that  account  I  thought 
the  interlocutor  wrong ;  but  it  is  necessary  to  attend  to  what  is  afterwards  stated,  for  a 
great  change  is  made  in  the  condescendence  from  what  is  in  the  petition.  In  the 
petition  there  is  no  mention  of  watches,  &c.,  but  only  of  papers  or  money  vaguely 
allied,  The  advocator  is  then  ordered  to  condescend,  after  having  been  put  on  his 
guard.  There  was  no  order  to  sign  the  condescendence  himself ;  but  he  steps  forward 
and  takes  the  cause  out  of  his  agent's  hands,  and  gives  in  a  condescendence  himself, 
which  says  little  of  the  papers  mentioned  in  the  petition,  but  contains  the  new  allega- 
tions as  to  the  watches,  &c.  On  these  grounds,  I  think  that  this  process  was  made 
for  the  purpose  of  defaming  Brown,  and  that  the  advocator  is  not  entitled  to  the 
privil^e  of  a  litigant.  There  are  no  grounds  to  suppose  he  believed  that  he  had 
been  possessed  of  the  watches,  &c. ;  if  he  had  reason  to  believe  so,  he  would  have 
been  protected,  but  I  think  he  knew  he  had  no  such  articles,  and  therefore  I  think 
damages  are  doe ;  but  they  have  been  estimated  too  high,  as  this  pursuer  has  not  quite 
clean  hands  himself. 

LoBD  Allowat. — I  take  a  different  view  of  this  case.  We  are  sitting  here  as  a 
Jury  to  ascertain  if  there  has  been  slander,  and  to  assess  the  damages ;  and,  in  this 
view,  I  think  the  most  important  point  is  the  nature  of  the  allegation  made  to  the 
Magistrates  in  October  1824.  Supposing  the  goods  to  have  been  the  property  of  the 
advocator's  sister,  he  had  his  liferent  of  the  whole  effects ;  and  although  the  trustees 
might  take  an  inventory  of  them,  they  must  have  remained  in  the  possession  of  the 
liferenter.  This  was  an  old  man  of  75,  and  the  parties,  who  were  his  trustees  as  well 
as  his  sister's,  come  to  take  possession  of  his  sister's  effects,  of  which  he  is  in  possession, 
and  entitled  to  liferent ;  and  in  endeavouring  to  keep  these  people  out  of  his  bed- 
chamber, he  is  knocked  down,  and  had  three  of  his  ribs  broken.  I  do  not  think  such 
circumstances  ever  occurred  before,  and  I  cannot  lay  them  out  of  view.  The  petition 
was  presented  in  October  1824.  There  was  no  felonious  charge  in  it ;  the  aUegation 
merely  was,,  that  the  respondent  took  away  what  belonged  to  the  advocator  under  a 
mistake,  and  without  leaving  an  inventory.  There  is  no  room  for  accusation  of  slander 
here.  Then,  as  to  the  rest  of  the  process,  I  think  the  other  party  has  more  cause  to 
complain .  of  statements  in  the  answers,  than  Brown  of  those  in  the  petition.  A 
condescendence  was  then  given  in,  but  I  cannot  discover  in  it  any  animus  it^'vriandi. 
On  the  contrary,  I  think  that  it  excludes  the  idea  of  any  animus  injuriandi.  It  says, 
that  *'  in  the  ffdse  idea  that  they  (the  articles)  belonged  to  his  sister,"  they  were  taken 
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away,  &c. ;  and  it  has  been  ascertained  in  the  preyious  piocess  that  no  inventory 
was  left  of  any  of  the  articles  taken  away,  and  which  were  taken  undoubtedly  without 
[483]  authority.  All  that  the  advocator  complains  of  is,  that  they  were  taken  under 
a  mistaken  view.  He  then  certainly  states  specific  articles ;  and  I  admit  that  the  proof 
does  not  instruct  that  any  of  these  articles  were  removed.  That,  however,  was  the 
only  article  of  probation.  Whether  he  ever  possessed  them,  was  not  an  article  to  be 
proved ;  and  I  admit  further  that  there  was  no  evidence  that  such  articles  ever  belonged 
to  him.  There  is  merely  no  proof  that  he  ever  possessed  them,  but  I  cannot  presume 
he  had  not  such  articles  as  one  half  dozen  of  silver  tearspoons,  &c.  Is  it  improbable 
that  he  was  not  possessed  of  such  articles  as  those  enumerated  ?  I  do  not  suppose 
there  is  a  person  in  Glasgow  in  his  condition  that  it  not  possessed  of  silver  tea-spoons ; 
and  if  they  were  in  the  house,  and  lif erented  by  him,  it  matters  not  whether  they  were 
his  sister's  or  his ;  and  I  cannot  assume  him  guilty  of  slander,  because  he  says  he  was 
possessed  of  these  articles.  If  I  can  presume  an  honest  intention,  I  am  not  bound  to 
presume  a  slanderous  intention.  I  cannot  see  where  the  slander  is;  and  a  party 
should  surely  come  into  Court  with  clean  hands,  which  is  not  at  all  the  case  here ; 
for  if  any  action  for  slander  lies  at  all,  it  is  more^  on  the  other  side.  I  think  there  is 
no  cause  for  damages  at  all ;  but  if  any,  five  shillings  is  enough. 

LoBD  Olxnlkk. — I  agree  with  Lords  Justice-Clerk  and  Pitmilly.  Suppose  the 
advocator  had,  in  addition  to  what  he  has  stated,  expressly  put  into  his  condescendence 
that  he  did  not  mean  to  charge  the  respondent  with  theft,  but  only  with  a  mistake,  that 
would  have  been  nothing  more  than  a  proteskUio  eontrarta  facH, — ^just  like  pulling  a 
man  by  the  nose,  and  telling  him  you  did  not  mean  to  insult  him.  If  there  had  been 
any  probable  ground  for  his  belief  of  possession,  it  might  have  protected  him  from  his 
allegations  being  held  malicious ;  but  from  the  proof  I  am  satisfied  that  he  must  have 
known  the  allegations  to  have  been  contrary  to  the  fact,  and  must  therefore  be  liable  in 
damages.  It  is  said  the  only  matter  of  proof  was,  whether  the  articles  were  carried 
away ;  but  the  first  step  in  that  was  to  prove  that  he  had  them,  and  the  witnesses  were 
interrogated  on  this  pointy  and  the  other  party  was  at  least  entitled  to  prove  the 
contrary.  Therefore,  on  the  whole,  I  think  it  distinctly  made  out  that  the  allegations 
must  have  been  made  maiafida^  and  malice  is  necessarily  to  be  inferred  from  that. 
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O.  Brown,  Complainer.r— (/ocA^&um. 
Duke  of  Gordon,  Bespondent 

Judiddl  Inspector, — ^A  professional  person  employed  in  a  cause  by  order  of  the  Court 
to  make  an  inspection,  entitled  to  decree  for  his  account  against  both  the  parties, 
conjunctly  and  severally. 

In  the  action  of  reduction  at  the  instance  of  the  Duke  of  Gordon  against  Innes 
mentioned  Vol.  IIL  No.  11,  it  was  moved  by  the  defender  that  the  ameliorations  made 
by  him  on  the  estate  of  Durris  should  be  [4yM]  ascertained  before  decree  of  removing 
was  pronounced.  This  was  opposed  by  the  Duke  of  Grordon ;  but  the  Court  appointed 
it  to  be  done,  and  remitted  to  Mr.  Brown,  land-surveyor,  to  inspect  the  property,  and 
report  on  the  meliorations.  Mr.  Brown  accordingly  did  so ;  and  some  time  thereafter, 
on  a  motion  made  at  the  Bar  by  the  Duke  of  Gordon,  in  absence  of  Mr.  Brown's 
counsel,  the  Lord  Ordinary  found  '*  the  Duke  of  Gordon  and  Mr.  Innee  each  liable  in 
a  half  of  Mr.  Brown's  account." 

Against  this  interlocutor  Mr.  Brown  gave  in  a  reclaiming  note,  and  contended,  that 
having  been  employed  professionally  on  a  remit  by  the  &)urt,  he  was  entitled  to  a 
decree,  coigunctly  and  severally,  agidnst  both  the  parties,  who  might  settle  between 
diemselves  their  respective  liability  in  a  question  with  each  other. 

This  was  opposed  by  the  Duke  of  Govdon,  who  contended,  that  having  opposed  the 
remit  to  Mr.  Brown  altogether,  decree  ought  not  to  go  out  against  him  for  more  than 
the  one  half  share  of  Mr.  Brown's  account. 

The  Court  unanimously  altered  the  Lord  Ordinary's  interlocutor,  and  decerned 
against  both  parties,  conjunctly  and  severally, — reserving  their  mutual  clums  of  relief. 


V.  mav.  MURRAY   V.   LAURIB's  TRU8TRB8.  181 

No.  269.  V.  Shaw  484  (O.E.  515).    2  Maroh  1827.    2nd  Div.— Lord  Mackenzie. 

R  Murray,  Pursuer. — Jardine. 
Laurie's  Trustees,  Defenders.-^o/.-ffen.  Hope — M'NeUl 

Brferenee  to  OcUh — Trustee. — Reference  as  to  resting  owing  of  a  bill  of  exchange  to  the 
oath  of  trustees  of  a  party  deceased  allowed,  reserving  all  objections  to  the  effect  of 
the  oath  when  taken. 

This  was  an  action  at  the  instance  of  Murray  against  Thomas  Laurie  and  the  trustees 
of  the  late  James  Laurie,  under  a  trust-deed  of  settlement,  of  whom  Thomas  was  one,  for 
payment  of  a  bill  for  L105,  dated  in  1806,  and  accepted  jointly  by  Thomas  and  James 
Laurie.  No  appearance  was  made  for  Thomas  Laurie,  and  decree  accordingly  passed 
against  him  ;  but  a  defence  was  given  in  for  the  trustees  of  James  Laurie,  pleading  the 
statutory  limitation  by  the  lapse  of  six  years.  Thia  defence  having  been  sustained, 
Murray  tendered  a  reference  of  resting  owing  to  the  oath  of  the  trustees,  to  the  compe- 
tency of  which  it  was  objected,  that  a  debt  could  not  be  reared  up  against  a  party  by  a 
reference  to  the  oath  of  others,  who  had  no  real  interest  in  the  matter,  but  were  merely 
trustees,  and  could  not  legally  depone  to  any  thing  not  regarding  their  own  actions ; 
and  in  BO  far  as  one  of  the  trustees,  Thomas  Laurie,  was  concerned,  that  he  was  dis- 
qualified by  his  interest  to  be  relieved  of  one-half  of  the  bill,  for  which  decree  had  gone 
out  against  him. 

To  this  it  was  answered,  That  the  Statute  introducing  the  Limitation  of  Bills 
allowed  the  debt  to  be  proved  by  the  oath  of  the  debtor,  and  that  the  trustees  were  here 
the  debtors ;  but  that  at  all  events,  whatever  effect  [486]  the  oath  of  the  trustees  might 
have  against  the  estate,  or  those  beneficially  interested  in  it,  was  a  question  after  the 
oath  was  taken,  and  could  form  no  bar  to  the  competency  of  the  reference. 

The  Lord  Ordinary  reported  the  case ;  ^  and  the  Court,  after  delaying  it  for  further 
consideration,  allowed  the  reference,  except  as  to  Thomas  Laurie, — reserving  all  ques- 
tions as  to  the  effect  thereof  to  all  or  any  concerned. 

Lord  Glbnlbs. — It  would  be  too  much  to  lay  down  an  universal  rule  that  the  oath 
of  trustees  on  a  reference  should  affect  the  estate.  This  will  depend  on  the  powers 
given  to  the  trustees,  and  other  consideration&  In  general,  however,  I  would  allow 
the  oath  to  be  taken,  reserving  all  objectioiLs  to  its  effect.  Even  in  the  case  adverted  to 
by  Erskine,'  the  oath  was  taken ;  but  effect  was  denied  it  against  certain  persons.  It 
would  be  dangerous  to  go  further  than  this ; — and  as  to  the  trustee,  who  has  submitted 
to  a  judgment  against  him,  I  do  not  think  he  ought  to  be  examined. 

Lord  Pitmillt. — This  is  not  the  proper  stt^e  to  determine  the  effect  of  the  oath, 
but  merely  whether  it  is  to  be  allowed  at  alL  I  do  not  see  that  Erskine  states  the  oath 
not  to  be  competent,  but  he  speaks  of  its  import  as  if  it  were  taken ;  and  certainly,  in 
practice,  the  competency  of  such  a  reference  has  never  been  doubted.  It  may  be  of  no 
use,  but  it  must  be  taken. 

Lord  Allowat. — I  do  not  think  the  words'of  the  statute  make  any  difference,  as  the 
question  always  is.  Who  is  the  debtor?  And  surely  a  trustee  or  a  tutor  is  not  the 
debtor,  which  means  the  person  truly  liable  for  the  debt.  The  object  of  an  oath  on 
reference  is  to  put  an  end  to  litigation ;  but  if  the  oath  of  the  trustees  should  prove 
negative,  would  that  prevent  it  being  referred  to  the  heir  when  he  comes  of  age?  It 
certainly  would  not ;  and  as  the  principle  for  allowing  an  oath  does  not  apply  here,  the 


^  His  Lordship  issued  this  Note  : — *'  The  question,  whether  a  trustee  can  give  his 
oath  as  an  oath  of  party  in  matters  in  which  he  has  no  personal  interest,  and  where  the 
transaction,  not  bemg  properly  a  trust-transaction,  his  swearing  against  the  trust-estate 
caimot  create  any  charge  against  him,  seems  of  great  moment,  from  the  danger  to  trust- 
estates  on  the  one  hand,  and  the  risk  of  losing  tiiat  mode  of  proof  in  cases  of  trust  on 
the  other.  The  special  objection  in  this  case  appears  connected  with  the  general ;  for 
if  the  trustee  objected  to  be  called  on  to  swear  as  a  party,  the  question  arises,  Can 
interest  disqualify  a  party  from  deponing? " 

>  His  Lordship  referred  to  Kerr  t;.  Covington,  March  9,  1627,  (12,489). 
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parties  to  whom  it  is  proposed  to  refer,  not  being  those  having  the  real  interest,  and  as 
our  authorities  seem  against  such  references,  except  in  matters  relative  to  the  trustee's 
own  actings,  I  am  for  disallowing  it. 

LoBD  Justigb-Clerk. — I  agree  with  Lords  Glenlee  and  Pitmilly.  I  do  not  conceive 
we  are  in  any  danger  of  running  counter  to  Erskine,  even  were  his  authority  more 
pointed  than  it  is.  But  admitting  entirely  Ms  doctrine  as  to  executors,  which  he  illus- 
trates by  reference  to  the  case  of  a  trustee  when  the  truster  is  in  life,  I  conceive  there 
is  a  great  difference  between  this  and  the  case  of  a  trustee  of  a  party  deceased,  vested  in 
the  universumjus  of  his  property,  and  with  power  to  pay  all  his  debts,  &c.  Supposing 
such  a  trustee  brings  an  [48iS]  action  for  payment  of  debts,  which  is  met  by  a  plea  of 
compensation  referred  to  the  oath  of  the  trustee,  I  could  see  nothing  incompetent  in 
such  a  reference.  Or  suppose  that  the  trustees  were  by  the  trust-deed  specially  directed 
to  pay  a  particular  debt,  could  the  creditor  not  refer  that  to  his  oath  ?  I  certainly  think 
he  could ;  and  I  am  therefore  for  allowing  the  reference  here,  reserving  all  questions  as 
to  the  effect  of  the  oath  when  taken. 

PuTBuei^B  Authority,— Ljon  v,  Mitchell,  June  18,  1824,  (IIL  No.  112). 
"     Defenders'  Authorities.— A:  Ersk.  2, 10;  Gihnour,  June  20,  1797,  (12,042);  Scott, 
March  6,  1627,  (12,477);  Houston,  May  31,  1822,  (L  No.  504);  M'Neill,  Jan.  3, 
1823,  (11.  No.  168). 

[Of.  Campbell  v.  Campbell,  9  D.  138 ;  Forsyth's  Trustees  v.  M'Lean,  16  D.  346,  347.] 


No.  260.  V.  Shaw  486  (0.£.  517).     3  March  1827.     Ist  Div.— Lord  Eldin. 

C.  Arrot,  Pursuer. — D,  of  F,  Moncreiff— Buchanan. 

Dr.  Whitb  and  Others,  Defenders. — Jeffrey — More. 

Nuisance — Verdict. — A  verdict  having  heen  found  for  a  pursuer  in  an  action  for  abating 
a  nuisance,  decree  pronounced  in  terms  of  the  libel. 

In  this  case  the  only  point  involved  related  to  the  application  of  a  verdict  Arrot 
had  brought  an  action  of  damages,  and  for  removal  of  a  nuisance  which  he  alleged 
had  existed  for  many  years  in  the  neighbourhood  of  his  villa,  but  that  it  had  not 
become  peculiarly  offensive  till  the  1st  of  January  1816,  since  which  time,  with  some 
intervals,  it  had  been  highly  injurious  to  his  property  and  comfort. 

Issues  were  sent  to  a  Jury,  both  as  to  the  allegation  of  nuisance,  and  a  defence  of 
acquiescence,  and  a  verdict  having  been  found  ^  on  both  for  Arrot,  the  defenders  con- 
tended. That,  from  the  mode  in  which  his  summons  was  laid,  he  was  only  entitled  to 
have  the  nuisance  abated  to  the  state  in  which  it  was  on- the  1st  of  January  1816 ;  and 
the  Lord  Ordinary  found  accordingly.  But  the  Court  altered,  and  ordained  the 
defenders  "  to  cease  and  desist  from  carrying  on  the  noxious  manufactures  complained 
of  in  the  libel  within  the  works  therein  mentioned,  and  prohibited  and  discharged  them 
from  continuing  the  said  operations  in  all  time  coming,  conform  to  and  in  terms  of  the 
conclusions  of  the  libel." 


No.  266.         V.  Shaw  490  (O.E.  621).    3  March  1827.    2nd  Div.— Lord  Pitmilly. 

Duke  of  Qukknsberry's  Executors,  Pursuers. — Butherfu/rd. 
C.  Tait,  Defender.— -D.  of  F.  Moncreiff—TaU. 

Agent  and  Client — Expenses. — 1. — The  executors  of  a  client  having  insisted  that  the 
business  accounts  of  his  agent  for  a  series  of  years,  which  had  been  rendered  and  not 
objected  to,  but  which  had  not  been  docqueted,  should  be  audited ;  and  the  agent 
having  been  in  a  great  part  successful,  both  in  relation  to  the  amount  of  the  charges, 
and  to  other  litigated  points — Held, — 1. — ^That  he  was  entitled  to  modified  expenses. 
— 2. — That  it  was.  not  an  objection  to  decree  going  out  in  the  name  of  the  agent  in 

1  4  Mur.  U9. 
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the  cause,  who  had  appeared  as  such  from  the  commencemeiit,  that  the  party  himself 
(who  was  a  practitioner  hefore  the  Court)  had  chiefly  taken  the  management  of  the 
process. 

Mr.  Tait  and  his  father  had  been  agents  for  the  Duke  of  Queensberry ;  and  their 
business  accounts,  although  rendered  and  not  objected  to,  had  not  been  formally 
docqueted  since  1778.  In  1812,  after  the  Duke's  death,  his  executors  refused  to  hold 
the  accounts  as  settled,  and  raised  an  action  of  count  and  reckoning,  in  which  they 
insisted  on  having  the  accounts  audited.  Having  succeeded  in  obtaining  a  judgment, 
finding  the  accounts  still  liable  to  be  audited,  (aniSj  Vol.  I.  No.  486,)  they  were  remitted 
to  Mr.  Brown,  an  accountant,  along  with  Mr.  Tait's  subsequent  accounts  with  the 
executors  till  Martinmas  1817.  The  accounts  embraced  a  period  of  forty  years,  and 
amounted  to  L. 40,677,  68.  Id.,  from  which  Mr.  Brown  struck  off  L.5701,  10s.  5d. 

Mr.  Tait  having  objected  to  this  report,  the  Court  remitted  the  accounts  to  Mr. 
Soger  Aytoim,  writer  to  the  Signet,  along  with  Mr.  Brown,  on  whose  report  their 
Lordships,  after  considerable  litigation,  reduced  the  taxations  made  by  Mr.  Brown  to 
L.3262,  lis.  3d. ;  but  repelled  Mr.  Tait's  objections  to  the  mode  of  accumulating  interest 
adopted  in  the  report,  {atite.  No.  112). 

[481]  In  the  mean  time  another  question  had  been  agitated,  whether  Mr.  Tait  was 
bound  to  consign  the  sum  contained  in  an  heritable  bond  granted  by  him  to  the  Duke 
of  Queensberry,  which  sum  had  been  lent  to  Mr.  Tait,  and  was  to  be  answerable  for  any 
claims  of  damages  which  might  be  due  to  the  Queensberry  tenants,  in  the  event  of  the 
reduction  of  their  leases,  which  Mr.  Tait  had  warranted  personally,  as  well  as  on  behalf 
of  the  Duke.  In  this  question  the  Court  found  that  Mr.  Tait  was  not  bound  to  consign, 
till  relieved  of  the  obligation  of  warrandice.  At  the  issue  of  the  whole  litigation,  tiie 
Court  found  Mr.  Tait  entitled  to  expenses,  subject  to  modification.  The  executors  had 
agreed  to  pay  the  expense  of  auditing  the  accounts  before  Mr.  Brown  and  Mr.  Aytoun ; 
and  the  expenses  now  sent  to  the  Auditor,  prior  to  modification,  were  those  incurred  by 
Mr.  Tait  in  the  discussions  in  Court.  The  Auditor  having  taxed  the  accounts,  reported 
them  to  the  Courts  as  included  under  the  four  following  branches : — 

Branch  I. — Comprehending  the  question  whether  the  accounts  up  to 
1809  should  be  held  to  have  been  settled  in  the  lifetime  of  the  Duke  of 
Queensberry, 

XL — Comprehending  the  discussion  as  to  the  consignation  of  the 
heritable  debt,     ....... 

IIL — ^The  discussion  as  to  the  accumulations  of  interest, 

lY. — R^;arding  the  correctness  of  Mr.  Tait's  law-charges,  &c. 


The  Court  disallowed  entirely  the  first  branch, — allowed  the  second  in  full, — 
modified  the  third  to  L.50,  and  the  fourth  to  L.500, — thus  reducing  the  whole  to 
L.625,  for  which  it  was  craved  by  Mr.  Clark,  W.S.,  as  Mr.  Tait's  agent,  that  decree 
should  be  allowed  to  go  out  in  his  name.  This  was  objected  to  on  the  part  of  the 
Queensberry  Trustees,  to  whom  Mr.  Tait  was  still  indebted  a  considerable  sum,  unless 
Mr.  Clark  would  state  that  he  had  personally  undertaken  the  whole  trouble  in  conducting 
the  cause,  and  had  advanced  all  the  outlay.  To  this  it  was  answered.  That  Mr.  Clark, 
as  appeared  from  the  papers,  had  been  the  acknowledged  agent  from  the  beginning  of 
the  process,  and  was  not  put  forward  to  evade  the  objection  which  there  might  be  to 
decree  going  out  in  Mr.  Tait's  own  name ; — that  for  a  great  part  of  the  outlay,  as 
printing,  &c,  he  was  undoubtedly  personally  liable ; — and  that  there  was  no  ground  for 
imaking  such  an  unusual  demand  as  that  now  insisted  on  by  the  executors. 

The  Court,  without  calling  on  Mr.  Clark  to  make  the  declaration  required  by  the 
executors,  allowed  decree  to  go  out  in  his  name. 

LoRix  Jubtiob-Clerk. — Without  entering  immediately  into  all  the  different  steps  of 
this  long  process,  it  is  quite  enough  that  Mr.  Tait,  notwithstand-  [492]  -ing  the  severe 
ordeal  to  which  he  has  been  subjected,  has  succeeded  to  a  very  great  extent  As  to  the 
first  branch  of  these  expenses,  he  was  unfortunately  unsuccessful  in  the  question  in 
which  they  were  incurred ;  and  although  fairly  entitled,  in  the  circumstances,  to  try  the 
question,  he  cannot  be  allowed  the  expenses.     As  to  the  second,  he  is  cleiatly  entitled 
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to  the  whole.  In  the  third  he  was  not  entirely  suocessfol ;  bat  having  been  00  to  a 
certain  extent,  I  would  propose  to  allow  it^  under  modification  of  striking  off  the  old 
sum  above  L.50.  As  to  the  fourth  branch,  he  is  entitled  nearly  to  the  whole.  In  the 
circumstances,  the  executors  were  bound  to  pay  for  auditing  the  accounts ;  and  I  can 
attach  no  importance  to  the  statement  made  at  the  Bar,  that  they  have  already  paid 
L.1500  to  Mr.  Brown  for  his  reports,  besides  a  large  sum  to  Mr.  Aytoun.  In  regard  to 
decree  going  out  in  Mr.  Clark's  name,  I  see  that,  on  the  whole  of  the  papers  in  this 
voluminous  process,  he  is  marked  as  agent  from  the  very  beginning,  and  he  has  always 
been  acknowledged  as  such  by  the  executors,  all  intimations,  &c.  having  been  sent  to 
him.  The  case  might  be  different,  if  a  person  were  thrust  in  as  agent,  at  the  end  of  the 
cause,  to  evade  a  plea  of  compensation.  But  that  is  not  the  case  here.  Mr.  Clark  has 
been  all  along  knovni  and  acknowledged  as  agent,  and  is  clearly  liable  personally  for 
any  expense  that  may  be  due  to  printers,  &c.  In  these  circiunstances,  I  do  not  think 
it  at  all  necessary  to  go  into  an  investigation  as  to  the  extent  of  the  charge  taken  by 
Mr.  Clark ;  and  I  conceive  that  it  would  be  quite  immaterial  that  in  a  cause  of  such 
importance  to  him,  Mr.  Tait  had  personally  taken  a  considerable  charge  of  it. 
The  other  Judges  concurred. 


No.  268.  v.  Shaw  494  (O.E.  526).     3  March  1826.     2nd  Di v. ^Admiralty. 

Sea  Insurance  Company  of  Scotland,  W.  Braidwood,  their  Manager, 

and  Others,  Suspenders. — MiUherfwrd. 

J.  Gavin  and  Others,  Chargers. — Forsyth — Neaves. 

Insurance. — Circumstances  in  which  a  shipping  place  not  protected  by  any  artificial 
works,  was  held  to  be  a  "  port "  within  the  meaning  of  a  policy  of  insurance, 

Braidwood  as  manager,  and  certain  other  persons  as  directors  of  the  Sea  Insurance 
Company  of  Scotland,  underwrote,  for  behoof  of  the  company,  a  policy  of  insurance  on 
the  brigantine  Sarah  of  Leith,  belonging  to  Gavin  and  others,  "  at  and  from  Leith  and 
Shetland,  and  from  thence  to  Barcelona,  and  at  and  from  thence  and  two  other  ports  in 
Spain  to  a  port  in  Great  Britain."  When  the  Sarah  arrived  at  Barcelona,  she  found 
the  plague  so  prevalent  that  the  cargo  could  not  be  discharged,  and  she  was  in  con- 
sequence orderod  by  the  consignees  to  Tarragona,  where  she  unloaded.  She  then  pro- 
ceeded to  the  bay  of  Saloe,  about  five  miles  to  the  westward  of  Tarragona,  to  ship  her 
homeward  cargo ;  and  while  lying  there  in  the  same  situation  with  other  vessels  likewise 
loading  there,  part  of  her  cargo  only  having  been  taken  in,  she  was  driven  ashore  by  a 
hurricane,  and  totally  wrecked.  In  an  action  on  the  policy  in  the  Court  of  Admiralty 
as  for  a  total  loss,  the  Sea  Insurance  Company  pleaded  in  defence.  That  Saloe,  where 
the  Sarah  was  wrecked,  was  not  a  port  within  the  meaning  of  the  policy.  Issue  having 
been  joined  on  this,  the  Judge  Admiral  allowed  a  proof  by  commission,  from  which  it 
appeared  that  Saloe  bay  was  about  13  miles  in  breadth,  and  was  protected  by  the  point 
of  Saloe  from  all  winds  except  those  ranging  from  east  round  by  south  to  west^  and 
was  fully  as  safe,  even  in  such  winds,  as  any  of  the  ports  in  that  part  of  the  Medi- 
terranean : — that  there  was  no  mole  or  pier  which  could  afPord  protection  to  ships,  or  at 
which  they  could  load,  but  merely  a  jetty,  alongside  which  the  country  feluccas  and 
small  vessels,  not  drawing  more  than  five  feet  water,  could  lie,  and  where  these  feluccas 
took  in  the  cargoes  to  be  conveyed  to  the  ships  [485]  lying  at  the  usual  station,  about 
a  mile  and  a  quarter  from  the  shore,  at  which  station,  being  about  two  miles  within  the 
point  of  Saloe,  the  Sarah  was  along  with  other  vessels  at  the  time  of  the  wreck : — that 
there  is  a  small  town  at  Saloe  with  considerable  warehouses  for  goods,  and  likewise  a 
custom-house  establishment,  attached,  however,  to  the  custom-house  of  Bous,  a  town 
lying  about  eight  miles  inland,  where  the  merchants  carrying  on  trade  at  Saloe  reside, 
and  where  also  a  British  consul  resides  for  the  protection  of  the  trade  at  Saloe,  which 
place  he  generally  visits  daily : — that  there  is  also  an  officer  called  the  Port  Captain 
established  at  Saloe  to  regulate  the  stations  of  the  vessels,  by  direction  of  whom,  and  of 
the  custom-house  officers,  the  Sarah  was  moored ;  and,  lastly,  that  Saloe  is  a  place  of 
very  extensive  trade,  bat  chiefly  for  export,  as  vessels  seldom  discharge  their  cargoes 
there.    Evidence  was  also  led  as  to  the  character  of  *the  harbours  of  Barcelona  and 
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Tamgonay  which  aie  both  famished  with  moles  to  which  yeesels  can  be  moored,  and 
where  they  can  dischavge  their  cargo ;  although  it  appeared  that,  in  the  hurricane  which 
caused  the  wreck  of  the  Sarah,  out  of  60  yessels  lying  at  Barcelona,  only  one  escaped. 
Theie  was  further  adduced  evidence  of  various  persons  connected  with  insurance-houses, 
as  to  whether  they  considered  Saloe  to  be  a  port  in  the  sense  made  use  of  in  policies ; 
bat  their  opinions  were  contradictory ;  and  evidence  was  also  led  to  show  that  there 
were  two  WBll-known  forms  of  policies, — ^in  particular,  one  to  '*  ports "  alone,  and  the 
other  to  "  ports  or  places," — the  premium  being  considerably  higher  for  the  latter  than 
the  former. 

On  this  proof  the  Judge  Admiral  ordered  memorials,  in  which  it  was  contended  for 
the  underwriters,  That  Sidoe  was  not  a  port  in  the  meaning  of  a  policy  merely  to 
"  ports,"  and  not  to  "  ports  and  places," — "  ports  "  being  understood  to  mean  harbours 
having  artificial  works  for  their  protection ;  but  that  this  was  merely  an  open  roadstead, 
which  could  not  be  made  a  port  merely  by  a  custom-house  being  stationed  there,  (this 
being  the  case  in  every  bay  in  Spain  where  it  was  possible  to  hsid  goods,)  and  which 
fell  within  the  other  form  of  policy  '*at  and  from  ports  or  places," — a  form  implying  a 
higher  risk,  and  always  used  when  intended  to  cover  shipping  places  of  the  description 
of  Saloe ;  but  further,  that  the  policy  being  to  Barcelona  and  two  other  *'  ports,"  it 
necessarily  meant  two  other  ports  of  the  same  description  with  Barcelona, — ^viz.  having 
a  regular  mole  or  pier  for  the  protection  of  ships. 

On  the  other  hand,  it  was  contended  for  the  owners,  That  although  being  within  the 
bounds  of  a  custom-house  did  not  constitute  a  port,  yet  the  circumstance  of  a  place  being 
acknowledged  by  the  general  usage  of  trade,  and  the  sanction  of  the  Government  of  the 
country,  as  adapted  for  the  loading  of  vessels,  did  make  such  place  a  port,  although 
there  might  be  no  artificial  works  for  the  protection  of  the  shipping,  as  was  the  case 
with  Funchal  in  Madeira,  Madras,  Lerwick,  and  several  other  natural  harbours ;  and 
that  Saloe  being  acknowledged  by  the  general  usage  of  [486]  trade,  and  by  the  (jk)vem- 
ment  of  Spain,  as  a  port^  and  being  so  held  and  denominated  by  the  inhabitants,  must 
be  considfiffed  to  be  a  port,  in  the  meaning  of  the  parties,  in  entering  into  this  contract 
of  insurance. 

The  Judge  Admiral  found  it  proved  "  that  Saloe  in  Spain,  where  the  Sarah  was 
wrecked,  is  a  port  within  the  meaning  of  the  policy  in  question,  and  that  the  vessel 
was  within  the  same  at  the  time  the  loss  took  place,"  and  therefore  repelled  the  defences, 
and  decerned  in  terms  of  the  libel ;  and  in  a  suspension  by  the  Insurance  Company,  the 
Courts  after  disposing  of  the  preliminary  objection  mentioned  anie^  No.  226,  by  a 
nugority  repelled  the  reasons  of  suspension.^ 

Lord  Jubtigb-Clkrk. — This  question  depends  partly  on  fact,  and  partly  on  the  true 
construction  of  the  tenns  of  the  policy ;  and  it  does  appear  to  me,  that  although  there 
is  no  evidence  of  there  being  at  Saloe  a  proper  mole,  pier,  or  artificial  works  necessary 
to  constitute  an  artificial  harbour,  yet  there  is  a  jetty  for  small  craft,  in  which  goods  are 
shipped,  to  be  put  on  board  vessels  lying  as  near  the  shore  as  may  be.  There  is  also  a 
custom-house ;  and  although  it  is  not  enough  to  constitute  a  port  that  it  is  within  the 
jurisdiction  of  a  custom-house,  it  is  still  a  circumstance  of  importance  that  there  is  at  Saloo 
a  regular  custom-house  establishment.  It  is  also  of  importance  that  a  British  consul  is 
placed  there,  and  that  it  is  the  constant  usage  for  vessels  to  load  at  Saloe,  in  the  situsr 
tion  where  Uie  vessel  here  insured  was  lying  when  lost.  Under  all  these  circumstances, 
it  appears  to  me  that  Saloe  must  be  held  to  be  a  port  under  the  terms  of  this  policy. 
It  is  dealt  with  by  the  government  of  the  country  as  a  port,  and  it  is  used  as  a  place  for 
trade.  It  is  also  very  material,  in  my  view  of  the  case,  that  it  is  true  in  point  of  fact 
that  there  are  many  natural  harbours  in  which  the  artificial  works  are  a^s  nothing.  There 
may  be  many  natural  basins  where  there  are  no  works  at  all,  but  where  trade  is  carried 
on  to  a  considerable  extent ;  and  I  am  not  prepared  to  say  that  such  natural  harbours 
are  not  to  be  considered  as  ports.  On  the  whole,  looking  at  the  proof,  I  think  there  is 
sufficient  evidence  to  hold,  that^  in  the  understanding  of  trade  in  general,  Saloe  is  to  be 
considered  a  port ;  and,  except  in  particular  winds,  it  seems  a  very  safe  place.  I  am 
therefore  of  opinion  that  the  insured  are  entitled  to  recover. 

LoBD  Olbklbb. — I  agree  in  general  with  your  Lordship.     It  is  impossible  to  con- 

1  Affirmed  Feb.  18,  18S0,  (4  W.  8.  p.  17). 
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sider  ''  port "  as  sjnonymous  with  "  harbour."  There  is  something  vague  as  to  the  notion 
in  one's  mind  of  what  constitutes  the  essence  of  a  "port."  It  rather  strikes  me  that  it 
means  a  place  authorized  by  the  government  of  the  country,  and  where,  by  usage  of 
trade,  vessels  are  accustomed  to  resort  for  loading  or  delivering  of  cargo ;  and  wherever 
such  usage  prevails,  there  will  also  be  more  or  less  convenience  or  security  for  the  pur- 
poses of  trade.  This  definition  also  coincides  with  the  ongin  of  the  word,  as  a  place  to 
which  goods  are  carried.  To  be  sure,  a  number  of  ports  may  have  harbours  formed  by 
artificial  piers,  quays,  &c. ;  and  if  there  be  a  harbour,  I  can  understand  how  a 
[497]  vessel  may  not  be  considered  in  port,  unless  lying  in  the  harbour,  as  it  must 
always  be  understood  that  she  is  to  go  to  the  port  as  other  vessels  do,  viz.  to  go  into 
the  harbour  where  other  vessels  deliver  their  cargoes.  But  it  is  quite  different  if  there 
be  no  harbour,  and  she  has  gone  to  the  only  place  frequented  by  vessels,  as  was  the  case 
here.  The  vessel,  in  this  case,  was  in  the  same  situation  as  the  other  vessels  at  Saloe. 
In  the  sense  of  the  country,  Saloe  is  a  well-known  port,  with  a  custom-house  and 
consul  Suppose  the  vessel  had,  on  her  return,  put  into  Lerwick,  (where  I  understand 
there  is  no  artificial  harbour,  but  which  is  a  port  commonly  resorted  to  in  trade,)  and 
had  been  lost  there,  would  we  not  have  held  it  within  the  policy  ?  And  I  do  not  think 
the  case,  as  it  stands,  is  materially  different. 

Lord  Pitmillt. — This  is  a  nice  and  difficult  Jury  question,  and  it  ought  to  have 
been  sent  to  a  Jury.  My  opinion  has  varied  at  different  times,  and  I  still  have  doubts 
of  the  Judge  Admiral's  interlocutor.  The  principal  witness,  Strachan,  in  his  examina- 
tion in  chief,  states  "  that  there  is  a  pier  at  Saloe,  and  along  the  further  end  of  it  the 
water  is  of  the  depth  of  from  fifteen  to  sixteen  feet,"  and  "  that  he  has  seen  nine  vessels 
at  a  time  moored  alongside  the  pier."  If  this  had  been  the  fact,  there  could  have  been 
no  question ;  but,  by  his  subsequent  examination,  and  that  of  the  other  witnesses,  it  is 
clearly  made  out  that  there  is  no  pier  or  quay  of  any  kind  for  foreign  vessels,  or  vessels 
drawing  more  than  four  feet,  but  just  a  small  jetty,  where  the  country  feluccas  load. 
This,  therefore,  creates  a  difficulty  in  my  mind.  There  is  another  point  of  difficulty. 
It  is  made  out  that  in  practice  there  are  two  different  kinds  of  insurance  policies, — some 
"  to  a  port  or  ports,"  others  "  to  ports  and  places."  If  there  were  no  such  insurance  as 
the  latter,  and  the  constant  practice  was  to  insure  only  to  ports,  it  would  have  been  a 
different  thing.  But  where,  technically,  there  is  a  different  form  to  cover  places  not 
falling  under  the  proper  description  of  ports,  and  Saloe  being  in  common  description  a 
place,  in  what  cases  are  we  to  use  ''  place,"  if  not  in  such  as  the  present  t  The  question 
is  one  of  construction,  what  was  the  meaning  of  parties  ?  And  in  this  view  I  have  con- 
siderable difficulty,  though  no  opinion  so  confident  as  to  induce  me  to  alter  the  Judge 
Admiral's  interlocutor.  I  must  therefore  concur  with  your  Lordship  in  repelling  the 
reasons  of  suspension,  although  I  certainly  do  so  with  very  great  difficulty. 

Lord  Allowat. — This  case  ought  certainly  to  have  gone  to  a  Jury ;  but  the  proof 
having  been  taken  by  commission  in  the  Inferior  Court,  we  are  now  called  on  to  give 
judgment  on  it  as  it  stands,  and  I  confess  that  I  entertain  similar  doubts  with  those 
expressed  by  Lord  Pitmilly.  This  is  a  difficult  question,  and  heis  not  been  determined 
either  here  or  in  England,  though  some  judgments  in  the  English  Courts  certainly  come 
very  near  it.  It  is  impossible  to  doubt  that  ports  and  places  have  entirely  different 
meanings.  I  suspect  that  the  form  of  insuring  "  to  ports  or  places  "  existed  long  before 
the  last  war.  But,  be  that  as  it  may,  we  see  what  the  Scotch  and  English  brokers  say 
as  to  the  distinction  between  such  an  insurance  and  that  to  ports  only :  the  former  is 
considered  a  greater  risk,  and  this  distinction  iB  of  considerable  importance  in  determin- 
ing the  question.  A  port^  in  common  language,  is  certainly  different  from  a  place,  and 
I  therefore  conceive  that  a  port  must  mean  a  harbour  [468]  — a  place  for  the  protection 
of  ships.  The  mere  circumstance  of  a  custom-house  being  situated  at  any  place  can 
never  make  it  a  port ;  and  indeed  all  the  witnesses  say,  they  know  of  no  bay  in  Spain 
without  a  custom-house  to  prevent  smuggling.  The  British  consul  too  lived  at  Rous,  a 
distance  of  eight  miles.  As  to  the  actual  situation  of  Saloe,  it  appears  from  the  proof 
to  be  a  bay  of  from  fifteen  to  twenty  miles  wide.  Take  it  as  fifteen  miles  wide, — 
surely  a  bay  fifteen  miles  wide  cannot  be  called  a  harbour.  It  is  an  open  bay,  in  every 
sense  of  the  term.  No  vessel  can  lie  at  the  harbour  or  jetty ;  and  it  does  not  appear 
that  cargoes  are  ever  landed,  but  only  shipped.  Is  it  possible,  then,  to  reckon  it  a  port 
giving  refuge  to  vessels,  and  affording  that  "  safety  "  which  is  a  ruling  consideration  in 
all  contracts  of  insurance?    In  common  language,  port  is  a  place  where  a  vessel  rides  in 
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safety,  with  a  pier,  &c.  to  protect  her, — 8t<Uio  ttUiseima  naidia.  The  obligation  of 
warranty  in  contracts  of  insurance,  as  in  every  other  contract,  must  be  construed  in  the 
strictest  terms,  and  I  do  not  think  that  it  can  be  held  to  apply  here.  The  English 
decisions  quoted  in  the  papers  as  to  seizure  in  port  come  very  near  this,  as  the  two 
Teeseb  taken  at  Pillau,  in  which  the  vessels  were  held  not  to  be  in  port  when  they  had 
arrived  at  the  bar,  where  vessels  always  unload  part  of  their  cargo  to  lighten  them,  so  as 
enable  them  to  pass  the  bar.     On  the  whole,  I  am  for  sustaining  the  reasons  of 

sospension. 

LoBD  JusncB-CiiBRK. — I  wish  it  to  be  understood  that  my  opinion  does  not  at  all 
rest  on  any  idea  of  an  insurance  to  *'  ports  "  being  the  same  with  an  insurance  to  "  ports 
and  places ; "  they  are  perfectly  distinct :  but  I  hold  Saloe  to  fall  within  the  description 
of  a  port  in  the  meaning  of  the  policy ;  and  as  to  the  cases  of  seizure  at  Pillau,  I  cannot 
conceive  how  there  ever  came  to  be  a  question  raised  in  the  circumstances, — the  vessels 
not  having  got  over  the  bar  at  the  entrance  to  the  port. 

LoBD  Glbnleb. — Whether  the  form  of  insuring  to  "  ports  or  places  ^  originated 
during  the  war  or  not,  I  can  easily  conceive  that  plsrces  would  be  put  in  where  it  might 
be  necessary  to  smuggle  goods,  perhaps  on  the  open  coast,  where  there  is  no  convenience 
for  trade  at  all ;  but  the  circumstance  of  places  being  difPerent  from  ports  cannot  limit 
the  construction  of  ports,  or  determine  what  a  port  is. 

Sutpender^a  Authorities. — Constable  v.  Noble,  (2  Taunton,  403) ;  Cookery  v.  Atkin- 
son, (2  Bam.  and  Aid.  460) ;  1  Marsh.  276 ;  Brown  v.  Tiemey,  (1  Taunt.  517)  ;  Eenyon 
V.  Scott,  (4  Taunt.  660) ;  Baring  v.  Vaux,  (2  Campbell,  541). 

Chargenf  Authoriiies. — Comyn,  Dig.  m>c6  Merchant,  Marine  Insurance,  288,  (1  Mar- 
shall, 6,  5) ;  N^oble  v.  Kennoway,  (1  Marshall,  6,  5) ;  Eucker  v,  London  Assurance 
Company,  (ibid.) ;  Henry  v.  Boyal  Exchange  Assurance  Company,  (t^.). 

[Cf.  4  W.  &  8.  17 ;  5  S.R.R.  (H.L.)  244.] 


No.  275.  V.  Shaw  510  (O.E.  643).    8  March  1827.    2iid  Div. 

Anderson,  Child,  and  Child,  Petitioners. — Oreenshields. 

PiMie  JReeorda. — Warrant  refused  for  transmitting  an  extracted  process,  to  be  produced 
in  one  depending,  in  respect  of  the  facility  of  obtaining  certified  excerpts. 

A  petition  at  the  instance  of  Messrs.  Anderson,  Child,  and  Child,  praying  for  a 
warrant  on  the  Lord  Clerk  Register  and  his  deputies  to  transmit  a  process,  the  decree 
in  which  had  been  extracted,  in  order  [511]  to  be  produced  in  one  presently  depending 
in  this  Court,  having  been  moved, — 

Mr.  Thomson,  Clerk  Register  Depute,  appeared  at  the  Bar,  and  stated  that  in  con- 
sequence of  a  regulation  lately  established,  all  extracted  processes  were  carefully  pre- 
served ;  but  that  it  would  scarcely  be  possible  to  do  this  effectually,  if  they  were  allowed 
to  be  transmitted  to  pending  processes,  where  parts  of  them  might  be  lost,  and  from 
which  there  were  no  means  of  forcing  them  back ;  and  he  further  stated  that  it  was 
quite  unnecessary,  as  parties  might  have  constant  access  to  them,  and  obtain  extracts  or 
certified  copies  of  such  parts  as  they  wished  to  produce,  in  other  processes.  The  peti- 
tioners then  stated  that  they  would  have  been  perfectly  satisfied  with  excerpts  of  parts 
of  the  papers,  but  that  they  had  supposed  that  it  would  be  necessary  to  take  an  extract 
of  the  whole  process.  The  Clerk  R>egister  Depute,  however,  having  stated,  that  although 
an  ^'  extract,"  properly  speaking,  was  of  the  whole  process,  yet  that  certified  excerpts  of 
any  sort  could  always  be  obtained,  the  Court,  in  respect  of  the  facility  of  obtaining 
certified  excerpts,  refused  the  petition. 

The  Court  were  agreed  that  the  practice  of  transmitting  processes  ought  no  longer 
to  be  allowed;  wherever  excerpts  would  answer  the  purpose. 
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No.  277.  V.  Shaw  611  (O.B.  544).    8  March  1827.    2nd  Div. 

H.  Gordon,  Petitioner. — D.  of  F.  Movucreiff-^QwAon — iMUMdefn. 
Mns.  Jans  Duncan,  Sespondent — Jeffrey — Butherfurd. 

Inhibition^  Becal  of. — Court  refused  to  recal,  without  caution,  inhibition  used  against 
the  proprietor  of  an  entailed  estate  on  the  dependence  of  an  action  containing  alter- 
native conclusions  of  declarator  of  marriage,  or  of  damages  for  seduction. 

Mrs.  Jane  Duncan  having  raised  an  action  against  Gordon  before  the  Commissaries, 
containing  altematiye  conclusions  of  declarator  of  marriage,  or  of  damages  for  seduction, 
(laid  at  L.5000)  executed  inhibition  on  the  dependence,  and  used  arrestments  in  the 
hands  of  Gordon's  tenants.  The  arrestments  were  loosed  by  Gk>rdon  on  caution  to  the 
extent  of  L.1000,  and  he  then  applied  to  have  the  inhibition  recalled  without  caution, 
on  the  grounds, — 

[612]  1.  That  aU  his  property  was  strictly  entailed,  and  was  thus  secured  from 
alienation. 

2.  That  the  conclusion  for  declarator  of  marriage  was  of  a  nature  which  could  not 
be  secured  by  inhibition,  and  that  the  conclusion  for  damages  could  not  be  insisted  in 
till  the  declarator  of  marriage  was  finally  discussed,  which  brought  the  case  to  the 
principle  adopted  in  the  Bargany  cause,  (Hamilton  v.  FuUerton,  March  4,  1823) ;  and, 

3.  That  caution  to  the  extent  of  L.1000  had  been  already  found  in  loosing  the 
arrestments. 

To  this  it  was  answered. 

1.  That  a  strict  entail  did  not  prevent  the  granting  of  heritable  securities  for  the 
liferent  of  the  heir  in  possession. 

2.  That  even  in  reference  to  the  declarator  of  marriage,  the  respondent's  interests 
might  be  materially  a£fected  by  the  acts  of  the  petitioner  as  to  his  heritable  property ; 
but  that  the  conclusion  for  damages  was  competently  brought,  and  was  a  sufficient 
ground  for  maintaining  the  inhibition,  unless  caution  were  found ;  and, 

3.  That  the  caution  found  in  loosing  the  arrestments  could  only  be  available  to  the 
extent  of  the  rents  which  may  have  been  in  the  tenant's  hands,  the  amount  of  which 
was  quite  uncertain ;  and  at  all  events  that  it  did  not  afford  security  corresponding  to 
the  extent  of  the  damages  which  would  necessarily  be  awarded  in  the  circumstances  of 
the  case,  should  the  respondent  succeed  in  that  conclusion  of  her  libel. 

The  Court  recalled  the  inhibition,  but  only  on  caution  for  L.1500,  in  addition  to 
that  found  in  loosing  the  arrestments. 

Lord  Justiob-Glbbk. — In  this  stage  we  cannot  take  for  granted  what  the  result  of 
the  action  may  be.  It  is,  however,  a  depending  process  with  competent  conclusions ; 
and  though  the  petitioner's  estates  are  entailed,  great  injury  might  be  done  in  regard  to 
his  liferent  interest,  and  I  do  not  think  that  we  can  recal  the  inhibition  without  caution. 
I  should  think  that  in  the  circumstances  the  caution  ought  to  be  for  L.1500,  in  addition 
to  that  found  in  loosing  the  arrestments.  The  Baigany  case  was  very  different,  and 
does  not  rule  the  present. 

The  other  Judges  concurred. 

PetUumet^s  iiu^Aortftea.— Duncan,  Jan.  22,  1822,  {ante.  Vol.  L  No.  296) ;  Turnbull, 
July  8,  1823,  (ante,  Vol.  II.  No.  443);  Hamilton,  March  4,  1823,  (ante,  Vol  II.  No. 
241,  242);  £ari  of  Stair,  Dec.  21,  1822,  (ante.  Vol.  IL  No.  105,  106). 

Respondenfa  Aidharity.—SBime,  Feb.  15,  1810,  (F.C.). 

[Cf.  5  S.  564.] 
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No.  278.      V.  Shaw  513  (O.K.  646).    8  MMoh  IS27.    2iid  Div.— Lord  Maokenrie. 

J.  Baieib  and  Othera,  Suspendera. — Skene — MtUheaofk 
Eev.  W.  LOGIB,  Charger. — Sir  J.  Cormdl — Marshall 

Church— Mame. — CircumstenceB  in  which  the  minister  of  a  royal  buigh,  with  a  con- 
sideiable  extent  of  landward  parish,  was  found  entitled  to  a  manse ;— and  observed, 
that  he  would  have  been  so  entitled  under  the  act  1663,  c.  21,  independently  of 
special  circumstances. 

The  parish  of  Kirkwall  and  St.  Ola  consists  of  the  burgh  of  Kirkwall,  with  a 
considerable  extent  of  parish  to  landward.     It  had  been  formerly  the  seat  of  a  cathedral, 
and  part  of  the  old  cathedral  still  forms  the  parish  church.    At  some  former  period 
there  had  been  a  manse  for  the  parson  or  vicar  of  the  parish,  which  was  frequently 
mentioned  in  the  records  of  the  presbytery  of  Orkney  as  one  to  which  the  minister  had 
right,  and  he  did  possess  a  glebe  in  the  parish.    There  also  appeared  on  the  records  of 
the  presbytery  a  designation,  in  1639,  of  a  house  adjoining  the  Bishop's  palace  (which 
had  been  possessed  by  the  then  incumbent's  immediate  predecessors)  *<  to  be  a  perpetual 
manse,  according  to  the  laws  of  the  kingdom,  and  custom  of  the  church."    This  manse 
had  apparently  been  allowed  to  become  ruinous,  for  the  minutes  of  the  kirk-session  in 
1672  and  1689  contain  entries  showing  that  the  minister  then  received  a  certain  sum 
yearly  for  house-mails  out  of  the  kirk  treasury.     Shortly  after  the  Revolution,  however, 
an  application  was  made  to  the  presbytery,  who,  on  the  5th  of  July  1 699,  appointed 
tradesmen  "  to  inspect  the  manse,"  and  next  day  convened  the  heritors  of  the  parish 
along  with  the  magistrates  of  the  burgh  and  the  elders,  before  whom  the  tradesmen  were 
sworn  to  make  a  true  report    A  report  was  accordingly  given  in ;  but  no  further  pro- 
cedure appeared  on  the  records  of  the  presbytery,  which  were  incomplete, — a  volume 
extending  from  1701  to  1716  having  been  lost     In  1743,  Mr.  Edward  Irvine,  the  then 
incumbent^  presented  a  petition  to  the  presbytery,  stating  that  the  manse,  offices,  &c., 
lying  on  the  south  end  of  the  old  palace,  were  ruinous,  and  praying  the  presbytery  to 
take  the  usual  steps  in  order  to  have  them  repaired.    The  heritors  were  called  as  parties 
to  this  application ;  but  some  opposition  having  been  made  by  them.  Lord  Morton,  then 
the  King's  Donatory  in  the  Earldom  of  Orkney,  presented  L.1000  Scots  to  the  Magis- 
trates of  Kirkwall  "  for  building  a  manse  to  the  minister  of  KirkwalL"    The  opposition 
was  then  withdrawn;  and  the  presbytery,  having  led  a  proof  to  establish  that  the 
ruinous  house  asked  to  be  rebuilt  was  the  old  manse  belonging  to  the  minister  of  the 
parish,  thereupon  designed  that  place  as  a  manse,  and  the  manse  was  built  there 
accordingly.     In  1793,  an  application  having  been  made  extrajudicially  to  the  heritors 
to  repair  the  manse,  a  meeting  was  held,  when  they  agreed  "that  L.80  should  be 
immediately  fumisheii  by  the  town  and  parish,  and  laid  out  in  repairing  the  manse." 
Of  this  sum  the  Magistrates  of  Kirkwall  agreed  to  contribute  L.30,  being  a  sum  of 
vacant  stipend  of  which  they  had  the  disposal ;  and  the  meeting  then  [514]  resolved 
that  the  remaining  L.50  "  should  be  immediately  levied  and  paid  into  the  hands  of  the 
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Ola,"  they  resolved  that  a  subscription-paper  should  be  sent  round  for  that  purpose. 
This  was  accordingly  done ;  the  money  was  collected,  and  the  manse  repaired ;  but 
having  again  fallen  into  great  disrepair,  and  being  extremely  deficient  in  accommoda- 
tion, the  present  charger  Mr.  Logie,  in  1825,  shortly  after  his  induction,  presented  an 
application  to  the  presbytery,  praying  for  an  inspection,  &c.  After  the  usual  procedure, 
the  presbytery  condemned  the  old  manse,  approved  of  plans  and  estimates  for  building 


relief  from  the  feuars,  proprietors,  or  corporation  of  the  burgh  of  Kirkwall,  or  from 
the  proprietors  of  land  not  in  the  valuation,  as  they  may  find  competent,  and  legiJly 
exigiUe  by  them." 

Baikie  and  other  heritors  then  brought  a  suspension,  on  the  grounds,  irOer  dUa^ — 
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1.  That  the  minister  of  a  royal  hurgh,  though  the  parish  was  partly  landward,  was 
not  entitled  to  a  manse  under  the  act  1663,  c.  21,  agreeably  to  the  decision  in  the  case 
of  Auld  V,  the  Magistrates  of  Ayr.^ 

2.  That  the  special  circumstances  in  the  case  were  not  such  as  to  warrant  the  decree 
for  a  manse,  even  if  the  presbytery  had  jurisdiction  to  decern  for  a  manse  in  respect  of 
specialties;  but  that  it  had  been  found  in  the  same  case  of  Auld  that  presbyteries 
have  no  power  to  design  manses,  except  under  the  act  1663. 

For  the  minister,  in  addition  to  a  personal  objection  to  certain  of  the  suspenders,  it 
was  contended, — 

1.  That^  on  the  general  point,  the  case  of  Auld  was  rather  in  favour  of  the  right  of 
the  minister  of  a  burgh,  with  an  attached  landward  parish,  to  a  manse,  independent  of 
specialties,  as,  with  the  exception  of  the  three  Judges  who  formed  the  majority  in  this 
Division  at  giving  judgment^  the  whole  Court  were  of  opinion  that  the  minister  was 
entitled  to  a  manse  under  the  act  1663 ;  and, 

2.  That  the  various  circumstances  in  this  case,  and  particularly  the  church  being  a 
cathedral  church — there  being  a  glebe — there  having  formerly  been  a  manse — there 
having  been  a  designation  by  the  presbytery  in  1639,  and  again  in  1743,  and  the  manse 
having  been  repaired  by  the  heritors  in  1793,  were  of  themselves  sufficient  to  entitle 
him  to  a  manse,  [515]  independent  of  the  general  question  of  his  right  under  the  act 
1663 ; — and  that  the  decision  in  the  case  of  Auld,  finding  that  the  presbytery  had  no 
jurisdiction  except  under  the  statute,  was  very  doubtful,  because  presbyteries  had 
succeeded  to  the  powers  of  the  Bishops'  Courts,  which  originally  had  jurisdiction  as  to 
manses,  independent  of  statute  law ;  but  besides,  that  the  specialty  of  there  having 
formerly  been  a  manse  brought  the  case  within  the  act  1663,  even  if  on  the  general 
point  the  Court  should  adhere  to  the  decision  in  the  case  of  Auld ;  and  that  the  suspenders 
had  prorogated  the  jurisdiction. 

The  Loid  Ordinary  having  reported  the  cause  on  Cases,'  the  Court  found  "  the  charger 
entitled  to  have  a  manse  repaired  or  rebuilt  under  the  authority  of  the  presbytery,"  and 
remitted  to  the  Lord  Ordinary  to  proceed  further  in  the  cause,  as  to  his  Lordship  should 
seem  just"* 

Their  Lordships  were  equally  clear  in  regard  to  the  minister's  right  to  a  manse  on 
the  general  pointy  as  on  the  specialties ;  and  Lord  Alloway,  who,  as  an  heritor  of  the 
parish,  had  not  given  his  opinion  in  the  case  of  Auld,  stated  that  he  would  have  agreed 
with  the  consulted  Judges,  that,  independently  of  all  specialties,  the  minister  there  was 
entitled  to  a  manse  under  the  act  1663. 

Stispenders^  Authority, — Auld,  June  16,  1825,  {ante^  Vol  IV.  No.  81). 

Charger^s  Autfumties^—AndeKton^  Dec.  17, 1664,  (5121) ;  FuUerton,  Dec.  17, 1769, 
(F.C.) ;  Williamson,  March  26,  1685,  (5121) ;  Dobie,  March  5,  1802,  (App.  Manse,  3) ; 
Dunfermline,  Nov.  19,  1815,  (F.C);  Irvme,  Feb.  25,  1809;  Opinions  of  Judges  in 
Auld,  td  supra. 

[Cf.  6  S.  648.] 
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A.  Wight,  Suspender. — OuningJiame. 

Isabella  Dewab,  Charger. — More, 

Process — Summary  Diligence, — A  bill  of  suspension  passed  simpliciter  of  a  charge  given 
by  a  married  woman  without  the  concurrence  of  her  husband. 

The  charger,  who  was  a  married  woman,  some  years  ago  obtained  a  decree  at  her 
own  instance,  and  without  the  concurrence  of  her  husband,  against  Wight^  notwith- 

1  This  case  was  reversed  June  13,  1827,  (2  W.  S.  p.  600) ;  and  see  VL  p.  1087. 

'  His  Lordship  directed  the  parties  to  confine  themselves  "  to  the  question,  whether 
the  charger  be  entitled  to  have  a  manse  built  or  repaired  under  the  authority  of  the 
presbytery  1" 

»  See  VI.  p.  748» 
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standing  a  defence  stated  by  him  against  the  competency  of  such  an  action.     Her 
husband  afterwards  died,  but  she  married  a  second  time,  and  diligence  was  then  raised 
on  the  decree  at  her  own  instance  alone.     Against  this  a  suspension  was  presented  by 
Wight  on  various  grounds,  but  particularly  on  the  incompetency  of  the  diligence. 
To  this  it  was  answered, — 

1.  That  she  carried  on  business  on  her  own  account^  and  that  the  jus  mariti  was 
excluded  by  her  contract  of  marriage ;  and, 

2.  That  the  defence  had  been  pleaded  and  repelled  in  the  action. 

The  Lord  Ordinary  refused  the  bill,  and  observed  in  a  note,  that  *'  all  the  grounds  of 
suspension  appear  to  the  Lord  Ordinary  to  be  sufficiently  obviated  in  the  answers,  but 
that  of  the  original  action  having  been  raised  by  the  respondent^  then  a  married  woman, 
without  the  husband's  concurrence.  But  as  it  appears  that  the  objection  was  stated  as 
a  defence  in  that  action,  and  repelled  by  the  Sheriff,  this  judgment^  so  long  as  it  stands 
unreduced,  b  a  res  judicata  against  the  complainer,  which  renders  it  incompetent  to 
entertain  the  objection  in  the  present  proceedings." 

Wight  having  reclaimed,  and  contended  that  independent  of  the  objection  to  the 
decree,  still,  as  she  had  been  married  since  obtaining  it,  the  concurrence  of  her  husband 
was  necessary,  even  although  his  ju8  mariti  had  been  excluded, — the  Courts  on  that 
ground,  unanimously  altered,  and  passed  the  bill  simpliciter. 


Ko.  288.  v.  Shaw  531  (O.E.  665).     10  March  1827.     2nd  Diy.— Lord  Eldin. 

G.  Saundehs,  Petitioner. — Oreenshidds — Skene. 

Renfrkwshike  Banking  Company,  Eespondents. — D.  of  F.  Moncreiff— 

Rutherfurd — A,  Durdop  jun. 

Bankrupt — Stat,  54  Qeo,  IIL  c,  137— Composition  Ooniract, — A  sequestrated  bankrupt 
having  been  discharged  on  a  composition  by  a  judgment  declaring  him  discharged 
"  upon "  payment  of  the  composition,  and  having  been  sequestrated  a  second  time, 
when  a  part  only  of  the  composition  had  been  paid — Held, — 1. — That  the  discharge 
must  be  interpreted  as  if  it  had  been  in  terms  of  the  Bankrupt  Statute,  "  except  as 
to  payment  of  the  composition ; " — and, — 2. — That  under  the  statute  the  debts  of 
creditors  under  the  first  sequestration  were  extinguished  except  the  composition,  and 
did  not  revive  by  the  failure  to  pay  the  composition,  but  could  rank  in  the  sesond 
only  for  the  balance  of  the  composition  remaining  unpaid. 

The  estates  of  Bonald  M'Nicol,  merchant  in  Glasgow,  having  been  sequestrated  in 
July  1819,  he  offered  his  creditors  a  composition  of  6s.  in  the  pound,  payable  by  three 
instalments,  for  which  he  granted  bond  along  with  four  persons  as  cautioners.  This 
composition  was  accepted  by  the  creditors,  and  approved  of  by  the  Court,  who  pronounced 
an  interlocutor  thereupon,  finding  "  the  said  Bonald  M^Nicol  discharged  of  all  debts 
contracted  prior  to  the  17th  of  July  last,  upon  payment  of  the  composition  in  terms  of 
the  bond."  M'Nicol  was  accordingly  reinvested  in  his  estate ;  but,  after  paying  a  part 
only  of  the  composition,  he  was  a  second  time  sequestrated,  all  the  cautioners  for  pay- 
ment of  the  composition  having  also  become  bankrupt.  In  this  second  sequestration, 
the  Benfrewshire  Banking  Company  (who  had  been  creditors  under  the  former  seques- 
tration, and  had  only  received  payment  of  2s.  3d.  of  the  composition)  claimed  to  be 
ranked  for  their  original  debt^  under  deduction  of  the  amount  received  as  part  of  the 
composition.  Saunders,  the  trustee,  refused  to  allow  the  claim,  and  presented  a 
petition  to  the  Court,  praying  to  have  it  found  that  the  Bank  was  "entitled  to  be 
ranked  on  the  bankrupt  estate  only  for  the  balance  of  the  composition  still  due  to  them." 

This  petition  having  been  remitted  to  Lord  Eldin,  then  junior  Lord  Ordinary,)  the 
Bank,  in  support  of  their  claim,  contended, — 

1.  That  the  object  of  the  Bankrupt  Statute  was  to  render  the  common  extrajudicial 
composition  contract  imperative  on  the  whole  creditors,  if  consented  to  by  a  majority ; 
and  as  such  a  contract  had  always  been  construed  to  be  a  conditional  discharge,  depen- 
dent on  the  performance  by  the  bankrupt  of  his  part  of  the  obligation,  in  which  if  he 
failed,  the  original  debt  necessarily  revived,  so  the  same  rule  must  apply  to  a  composition 
contract  under  the  statute. 
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2.  That  this  ia  also  the  irae  constraction  of  the  woids  of  the  statute,  which  declares 
that,  on  appioving  of  the  composition,  the  Conit  shall  pronounce  an  order  declaring 
the  bankrupt  "dLscharged,  except  as  to  payment  of  the  composition,"  which  is  in 
reality  a  condition  of  the  discharge ;  or  at  all  events  it  clearly  means  that^  to  the  effect 
of  enabling  the  creditor  to  obtain  payment  of  the  composition,  the  bankrupt  is  not 
[632]  discharged,  so  that  it  must  always  be  competent  to  rank  for  the  full  debt,  in 
order  to  draw  at  least  the  composition ;  and  that  the  construction  put  on  it  by  the 
trustee,  viz.  that  all  the  debts  are  discharged,  with  the  exception  of  the  composition, 
would  render  the  clause  mere  surplusage,  as  the  general  discharge  of  all  debts  prior  to 
the  sequestration  could  never  include  the  composition,  which  not  only  is  contracted  after 
the  sequestration,  but  is  the  substitute  in  consideration  of  which  the  discharge  is 
granted,  and  so  would  not  need  to  be  excepted,  if  nothing  more  was  meant  thim  to 
declare  that  it  should  not  be  discharged ;  and, 

3.  That  in  the  present  case,  the  act  or  order  of  the  Court  having  merely  discharged 
the  bankrupt  "  ujpon  payment  of  the  composition,"  agreeably  to  the  form  invariably 
followed  since  the  passing  of  the  statute,  this  dischaige,  which  is  purely  conditional, 
must  be  the  law  of  the  case,  although  it  should  be  held  that  it  ought  to  have  been 
pronounced  in  the  very  terms  of  the  Act  of  Parliament. 

On  the  other  hand,  it  was  pleaded  for  the  trustee, — 

1.  That  the  composition  authorized  by  the  statute  is  not  at  aU  of  the  nature  of  the 
extrajudicial  composition  contract,  but  is  a  sale  of  the  univerHtas  of  the  estate  to  the 
bankrupt  himself;  and  at  all  events  the  words  of  the  statute  must  be  the  only  rule  for 
determining  questions  regarding  such  compositions. 

2.  That  the  words  of  the  statute  plainly  mean  that  all  debts  are  to  be  discharged, 
except  the  composition,  and  that  no  weight  can  be  attached  to  the  aigument  rested  on 
the  supposed  surplusage,  which  is  so  common  in  all  Acts  of  Parliament ;  and, 

3.  That  as  the  statute  declares  that  an  act  or  order  **  shall "  be  pronounced  in  the 
terms  therein  mentioned,  the  Court  had  no  power  to  pronounce  an  order  in  other  terms, 
and  that  those  used  must  therefore  be  construed  in  conformity  with  the  statute. 

The  Lord  Ordinary,  on  the  25th  of  November  1823,  found  ''that  the  terms  of  the 
decree  approving  of  the  composition  offered  by  the  banlnrupt  Bonald  M^Nicol  under  the 
first  sequestration,  by  which  he  was  discharged  of  all  debts  contracted  prior  to  the  17th 
of  July  1819,  ''  upon"  payment  of  the  composition,  must  be  interpreted  according  to 
the  terms  of  the  Act  of  Parliament,  whereby  it  is  enacted  that  the  bankrupt  shall  be 
discharged,  *^ except  as  to  payment  of  the  composition;" — ^that^  upon  general  principles 
of  legal  construction,  the  words  in  the  statute  necessarily  mean  that  the  bankrupt  is 
discharged  of  his  debts,  with  the  exception  of  the  composition,  which  makes  the  com- 
position the  only  debt  due  by  him  to  his  creditors ;  and  therefore  that  under  the  second 
sequestration  of  Bonald  M'Nicol  the  bankrupt's  estate,  the  Renfrewshire  Banking 
Company  are  entitled  to  be  ranked  on  the  bankrupt's  estate,  only  for  the  balance  of  the 
composition  still  due  to  them ; "  and  decerned  accordingly.  His  Lordship  observed  in 
a  note, — "  In  the  arguments  of  the  respondents  there  is  a  quotation  [633]  from  the 
excellent  work  of  Mr.  Bell  >  but  the  Lord  Ordinary  thinks  that  some  mistake  must 
have  crept  into  the  passage." 

The  Bank  then  reclaimed ;  and  the  Court,  being  very  much  divided,  consulted  the 
Judges  of  the  First  Division,  who  returned  the  following  unanimous  opinion  : — 

''  We  are  of  opinion  that  the  interlocutor  in  this  case  ought  to  be  altered,  and  that 
the  creditors  whose  compositions  were  not  paid  under  the  original  composition  contract, 
are  entitled  to  rank  in  the  second  sequestration  for  their  full  debt,  or  for  the  balance 
which  may  remain  due  thereon. 

'*  We  are  of  opinion  that  the  clause  of  the  Bankrupt  Act  founded  on  cannot,  on  a 
sound  construction,  be  held  to  give  to  the  statutory  discharge  under  a  composition 
contract  a  stronger  effect  than  a  discharge  has  under  a  voluntary  and  extngudicial 
composition  contract;  which  discharge,  however  general  and  absolute  in  words,  is 
certainly  qualified  by  the  condition,  that  the  composition  shaU  be  paid  as  stipulated  by 
the  contract 

"  We  are  the  more  clearly  of  this  opinion,  because,  in  composition  contracts  under 
a  sequestration,  the  composition  may  be,  and  often  is  forced  upon  a  certain  number  of 
creditors  in  number  and  value  against  their  consent.  Now  it  would  be  monstrous 
injustice  first  to  force  a  man  to  accept  of  a  composition  which  he  considers  to  be 
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inadequatei  and  then  to  force  him  still  fnrther  to  continue  bound  by  this  contract, 
although  violated  by  the  debtor.  Our  opinion,  too,  is  confirmed  by  the  analogy  of  other 
dischi^ges  under  eiicumstances  nearly  similar; — e.g.  If  a  person  in  payment  of  a 
tradesman's  account  indorses  to  him  a  bill,  and  the  tradesman  grants  a  discharge,  it  has 
been  found  that  such  discharge  is  nevertheless  qualified  with  the  condition  that  the 
bill  shall  be  paid,  and  all  that  tiie  tradesman  undertokes  is  to  negotiate  the  bill  properly ; 
but  that  if  he  does  so,  and  the  bill  is  not  paid,  he  has  a  right  to  come  back  on  his 
debtor  on  his  open  account,  notwithstandmg  the  apparent  absolute  terms  of  his 
discharge. 

'^We  do  not  agree  with  the  Lord  Ordinary  that  there  is,  or  can  be,  any  mistake  in 
the  passage  quoted  from  Mr.  Bell's  work,  YoL  II.  p.  499;  for  that  passage  is  not 
founded  on  his  own  opinion  merely,  but  on  the  practice  and  understanding  of  the  Court, 
and  of  the  profession,  ever  since  the  act  was  passed,  as  proved  by  the  uniform  style  of 
the  interlocutor  approving  of  composition  contracts,  and  discharging  the  bankrupt  only 
*  tgxm  payment  of  the  composition.' 

"We  must  presume  that  the  clerks  would  not  have  adopted  this  style  varying  in 
words,  though  not  in  sound  construction,  from  the  terms  of  the  Act  of  Parliament^ 
without  the  authority  of  the  Court.  At  any  rate,  as  many  cases  have  occurred  similar 
to  the  present,  the  practice  has  interpreted  the  statute ;  for  that  style  of  interlocutor 
would  have  been  long  ago  checked  and  altered,  if  it  had  not  been  held  to  have  been 
authorized  by  the  Court,  and  agreeable  to  the  spirit  of  the  statute. 

[634]  ''And  further,  we  observe  from  Mr.  Bell's  work,  that  the  doctrine  which  he 
lays  down,  and  the  opinion  which  we  now  give,  is  in  conformity  with  the  doctrine  of 
the  law  of  England  in  regard  to  discharges  on  composition  contracts." 

Notwithstanding  this  opinion,  the  majority  of  the  Second  Divisioni  holding  the  Lord 
Ordinary's  construction  to  be  the  correct  one,  and  it  not  being  then  imperative  to  give 
judgment  according  to  the  opinion  of  the  migority  of  the  whole  Judges,  including  those 
consulted,  their  Lordships  adhered.  But  the  Bank  having  presented  a  reclaiming 
petition,  and  the  late  Judicature  Act^  introducing  this  regulation,  having  immediately 
afterwards  passed,  they  prayed  the  Court  now  to  alter  the  interlocutor  agreeably  to  the 
opinion  of  the  migority  of  the  whole  Judges.  This  having  been  objected  to  on  the 
ground  that  the  act  could  only  apply  to  cases  where  the  coiisultation  had  taken  place 
subsequently  to  its  being  passed,  the  Court  again  required  the  opinion  of  the  Judges  of 
the  First  Division,  and  also  of  the  permanent  Lords  Ordinary,  and  for  that  purpose 
appointed  one  counsel  on  each  side  to  be  heard  before  the  whole  Court.  This  was 
accordingly  done,  and  the  consulted  Judges  thereupon  returned  an  unanimous  opinion 
opposite  to  the  former  one,  and  in  the  following  terms : — "  We  are  of  opinion  that  the 
interlocutor  of  Lord  EUdin,  of  25th  November  1823,  ought  to  be  adhered  to  on  the 
grounds  there  stated." 

In  conformity  with  this  opinion,  the  Court  again  adhered. 

BespondeM  Authmiies.—^  Bell,  499,  and  Cases  there  recited,  501,  598 ;  Paul, 
Dec.  19,  1820,  (F.C.) ;  Leigh  v.  Barry,  (3  Atkins,  383) ;  Crawley  v.  Killary,  (3  Maule 
and  Sel.  120). 

[Cf.  19  &  20  Vict.  c.  79,  s.  UO.] 


No.  289.  V.  Shaw  534  (O.E.  569).    10  March  1827.    2nd  Div.— Jnry  Court. 

Dr.  Hamilton,  Pursuer. — D.  of  F.  Moncreiff— Jeffrey — Coekbwm. 

Dr.  Hope,  Defender. — SoL-Oen.  Hope — Skme. 

B&paraiion — Privileged  Slander* — Slanderous  words  spoken  at  a  regular  meeting  of 
the  Senatus  Aoademicus  of  an  University  hy  one  Professor  of  anoflier,  in  reference 
to  a  matter  falling  within  the  cognisance  of  the  Senatus,  entitled  to  the  benefit  of 
priyilege,  without  proof  being  led  as  to  the  constitution  or  jurisdiction  of  the  Senatus. 

In  an  action  of  damages  at  the  instance  of  Dr.  Hamilton,  Professor  of  Midwifery  in 
the  Uniyersity  of  Edinburgh,  against  Dr.  Hope,  Professor  of  Chemistry  in  the  same 
Uniyersity,  for  certain  defamatory  words  alleged  to  haye  been  spoken  by  the  latter  at 
SHAW,  yOL.  IL  13 
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a  meeting  of  the  Senatus  Academious,  the  pursuer  took  the  following  laeue : — *^  Whether, 
on  or  ahout  the  23d  day  of  April  1825,  at  a  meeting  of  the  Senatus  of  the  said 
Uniyersity,  and  in  presence  and  in  hearing  of  the  Professors  then  and  there  present, 
the  defender  did  falsely,  maliciously,  and  calumniously  impute  [636]  intended  faJsehood 
to  the  pursuer,  by  stating  that  the  pursuer  was  a  liar,  or  a  malicious  and  impudent  liar ; 
or  that  he,  the  pursuer,  not  only  lied,  but  knew  that  he  did  so ;  or  did  use  or  utter 
words  to  that  effect^  to  the  injury  and  damage  of  the  pursuer)" 

The  defender  also,  having  put  in  a  plea  of  justification,  took  two  issues  as  to  whether 

certain  statements  regarding  the  mode  of  teaching  in  the  Medical  Faculty  of  the 

University  were  contained  in  a  memorial  presented  by  the  pursuer  to  the  Magistrates 

of  Edinburgh,  as  Patrons  of  the  Universityt : — **  And  whether  the  whole  or  any  part  of 

the  averments  aforesaid,  contained  in  the  memorial  aforesaid,  were  known  to  the  said 

pursuer  to  be  false  at  the  time  he  presented  the  said  memorial  to  the  said  Magistrates  f " 

These  Issues  having  gone  to  tnal  before  a  jury,  a  verdict  was  found  for  the  pursuer 

on  all  of  them,  with  L.500  of  damages ;  ^  bat  the  defender,  having  taken  an  exception 

to  the  charge  of  the  Lord  Chief  Commissioner,  tendered  a  bill  of  exceptions,  which  set 

forth|  That  it  had  been  given  in  evidence  on  the  trial,  that  in  January  1824  the  pursuer 

had  presented  to  the  Magistrates  of  Edinburgh,  as  Patrons  of  the  University,  a  petition, 

praying  to  have  the  class  of  Midwifery  added  to  the  curriculum  of  study  necessary  to 

qualify  medical  students  for  a  degree,  accompanied  by  a  printed  memorial,  which  the 

pursuer  circulated  among  the  Professors,  and  which  contained  various  statements  as  to 

the  mode  of  teaching  adopted  in  the  several  classes  composing  the  Medical  Faculty,  and 

animadversions  thereon,  and  stating,  particularly  in  regard  to  the  class  taught  by  the 

defender,  that  Pharmacy  (which  it  was  the  defender's  province  to  teach  along  with 

Chemistry)  was  not  taught  by  the  defender :  That  a  second  memorial,  with  additional 

statements  to  the  same  purport,  was  presented  by  Dr.  Hamilton  to  the  Patrons  on  the 

13th  of  December  1824,  and  that  these  memoriab  were  transmitted  by  the  Patrons  to 

the  Senatus  :  That  a  committee  of  the  Senatus  was  appointed  to  report  on  the  pursuer's 

statements  in  his  petition  and  memorials :  That  they  drew  up  a  report  accordingly,  for 

the  purpose  of  taking  which  into  consideration,  a  regular  meeting  of  the  Senatus  was 

summoned  for  the  23d  of  April  1825  :  That  a  meeting  was  accordingly  held,  at  which 

the  defender  was  present^  but  which  was  not  attended  by  the  pursuer :  That,  at  this 

meeting,  the  defender  having  moved  that  the  report  of  the  committee  be  approved  of, 

an  amendment  was  proposed  and  seconded,  with  a  view  to  waive  any  discussion  on  the 

report^  whereupon  the  defender  rose  and  spoke  at  some  length  in  support  of  his  own 

motion,  and  with  reference  to  Dr.  Hamilton's  statements  in  his  memorial  regarding  the 

mode  of  instruction  followed  in  the  medical  classes ;  and  that^  with  reference  to  certain 

of  these  statements,  and  particularly  those  relating  to  his  own  class,  he  used  the  words, 

"  He  lies,  and  he  knows  that  he  lies,"  applying  these  [636]  words  (being  a  quotation 

from  Dr.  Johnson)  to  the  pursuer :  That  this  meeting  was  adjourned;  and  that,  at  a 

subsequent  meeting,  the  Senatus  adopted  certain  resolutions  expressive  of  their  opinion 

that  the  conduct  of  Dr.  Hamilton  had  been  '^  highly  reprehensible  "  in  various  particulars 

connected  with  this  matter. 

The  bill  further  set  forth,  that  the  Lord  Chief  Commissioner,  after  stating  to  the 
Jury  that  the  words  ''  liar,  malicious  and  impudent  liar,"  were  not  proved,  but  the  other 
alternative,  that  the  defender  had  imputed  falsehood  to  the  pursuer,  by  stating  that  he 
lied,  and  knew  that  he  lied,  must  be  considered  by  them,  the  Jury ;  and  it  proceeded 
to  set  forth  the  remainder  of  the  charge  as  follows : — *'  And  the  said  learned  Judge  did 
observe  to  the  said  Jury,  that  the  defender,  making  use  of  these  expressions  as  a 
quotation  from  Dr.  Johnison,  did  not  prevent  the  consideration  of  whether  they  were 
slanderous  or  libellous,  as  that  depended  on  the  intention  with  which  they  were  spoken ; 
and  the  said  learned  Judge  did  observe  to  the  Jury,  that  the  first  question  for  their 
consideration  was,  whether  the  words  were  libellous— ^that  is,  whether  the  words  given 
in  evidence  as  having  been  used  are  actionable  according  to  the  law  of  Scotland  ?  The 
said  learned  Judge  then  gave  it  as  his  direction  in  matter  of  law  to  the  said  Jury,  that 
the  doctrine  of  the  law  of  Gotland  was,  that  when  the  moral  character  of  an  individual , 
was  brought  into  question,  and  the  harassing  of  the  mind  is  the  e£fect  of  words  spoken, ' 
such  words  are  actionable ;  and,  in  this  sense,  words  importing  intentional  fidsehood 

1  See  4  Murray,  222. 
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are  libellous,  and  the  offence  is  pioyed,  if  the  words  flowed  firom  a  malicious  intention 
in  the  speaker.  The  said  learned  Judge  then  directed  the  said  Jury,  that  the  summons 
and  iasues  in  this  case  stated  the  words  to  be  maliciously  used :  That  the  rule  inordinary 
cases  was  to  aver  only  that  such  words  were  falsely  used.  But  if  it  was  a  protected 
ease,  then  the  words  maliciously,  as  well  as  falsely,  were  required  to  sustain  the  action ; 
and  accordingly  the  word  maliciously  was  inserted  in  the  issue,  on  which  two  observa- 
tions arose: — 1.  Was  this  a  privileged  discussion  in  a  protected  place?  2.  If  not  a 
protected  place,  it  was  sufficient  that  the  Jury  were  satisfied  of  the  malice  which  the 
&Jsehood  implied.  The  learned  Judge  then  stated,  that  there  was  no  evidence  of  the 
constitution  of  the  Senatus  Academicus ;  that  nothing  was  proved  to  establish  protection ; 
and  that  as  to  malice,  if  that  could  be  made  out^  it  was  for  the  Jury,  who  were  to  take 
it  in  two  pcHnts  of  view; — 1.  As  to  exMnsic  evidence  of  malice ;  2.  ItUritmc^  or  malice 
arising  out  of  the  facts  and  cireumstances  of  the  case,  and  out  of  the  character  and 
nature  of  the  words  proved.  As  to  the  firsts  the  learned  Judge  observed  to  the  said 
Jury,  that  there  was  no  evidence  given  of  extrinsic  malice.  As  to  the  second,  it  was  a 
question  for  the  said  Jury,  on  the  whole  proof,  to  consider  with  what  animus  Dr.  Hope 
spoke  the  words,  and  whether  they  were  maliciously  said.  The  said  learned  Judge 
could  not  state  it  to  the  said  Jury  that  this  was  a  protected  place.  The  words  used 
were  not  protected  by  [637]  the  place  where  they  were  spoken.  It  was  therefore  for 
the  consideration  of  the  said  Jury,  whether  the  words  used  by  Dr.  Hope,  if  they  were 
said  Msely  of  Dr.  Hamilton,  were  also  said  maliciously,  although  there  was  no  extrinsic 
evidence  of  malice.  And,  with  that  direction,  the  said  learned  Judge  left  the  same  to 
the  said  Jury." 

The  bill  then  stated,  that  thereupon  ^*  the  said  counsel  for  the  said  defender  did 
then  and  there,  on  behalf  of  the  said  defender,  except  to  the  foresaid  direction  of  the 
said  Lord  Chief  Commissioner,  and  did  insist  that  he  ought  to  have  directed  the  Jury 
to  find  a  verdict  for  the  said  defender,  on  the  ground  that  the  discussion  at  the  meeting 
of  the  Senatus  Academicus,  on  the  23d  of  April  1826,  was  a  privileged  discussion,  in 
which  the  defender  was  entitled  to  take  part,  and  that  the  defender  had  confined  him- 
self to  the  proper  subject-matter  of  that  discussion ;  that  the  expressions  then  and  there 
used  by  the  defender  referred  solely  to  the  representations  laid  by  the  pureuer  before 
the  Patrons  of  the  University,  as  to  the  manner  in  which  the  defender  and  certain  of 
his  colleagues  discharged  their  professional  duty ;  which  representations  were  contained 
in  the  foresaid  petition  and  memorials,  which  were  then  regularly  under  discussion  in 
the  Senatus  Academicus ;  and  likewise  on  the  ground  that  there  was  no  distinct  proof 
of  express  malice  in  &ct  given  in  evidence  to  make  out  a  case  of  malicious  libel." 

This  bill  having  been  presented  to  the  Second  Division  of  the  Court  of  Session  by 
the  Lord  Chief  Commissioner,  counsel  were  heard  in  terms  of  the  statute. 

SoUcUor-Oenercd  Hope  and  IScene  in  support  of  the  biU. — The  general  plea  which 
the  defender  mftinfAJTia  ia,  that  this  is  a  case  entitled  by  law  to  privilege,  and  that  there 
ought  to  have  been  a  direction  by  the  Judge  to  that  effect^  and  that,  on  the  facte,  there 
was  nothing  to  take  firom  the  case  the  benefit  of  protection.  The  argument  in  support 
of  this  plea  may  be  divided  into  four  heads. 

1.  In  regard  to  the  general  principles  applicable  to  cases  of  this  description. 
Slander  may  be  divided  into  three  classes :— (1.)  Those  in  which  the  presumption  of 
malice  is  against  the  defender,  and  inferred  merely  from  the  words  used,  as  in  cases 
of  ordinary  slander.  (2.)  Those  in  which  the  presumption  of  malice  is  entirely  excluded, 
as  in  r^;srd  to  words  spoken  in  Parliament ;  and,  (3.)  Those  in  which  the  occasion  of 
speaking,  and  the  character  and  situation  of  the  speaker,  protect  the  use  of  actionable 
words,  so  far  as  to  rebut  the  presumption  of  malice,  allowing  it^  however,  to  be  proved 
aliunde.  In  regard  to  the  two  last  cases,  the  principle  is  the  same,  viz.  that  the  use  of 
acticmable  words  is  protected  by  the  occasion,  with  this  difference,  that  in  the  one, 
proof  of  malice  is  allowed,  while  in  the  other  it  is  excluded.  The  leading  principle  of 
privilege  is  this,  that  there  exists  a  legitimate  occasion  to  call  on  a  party  to  express  his 
opinion  on  the  matter  in  question.  In  such  a  case,  the  law  never  presumes  an  injurious 
or  malicious  motive,  however  [638]  strong  the  expressions  may  be.  The  presumption 
of  malice  in  other  cases  is  founded  on  thii^  that  there  is  no  occasion  or  call  to  express 
an  opinion ;  and  that  the  doing  so  presumes  an  intention  to  defame,  as  there  is  no  other 
£iir  motive  to  which  it  can  be  referred.  But  a  malicious  motive  cannot  be  presumed 
when  the  party  is  in  the  discharge  of  a  duty,  if  he  be  not  guilty  of  inventions  in  point 
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of  fact,  but  merely  expresB  an  opinion  when  he  is  entitled  to  do  so.  This  principle 
applies  to  the  case  of  all  persons  in  situations  of  public  trust,  and  the  Senatus 
Academicus  of  an  T^niversity  a£fords  an  instance  where  the  principle  also  applies.  The 
right  of  discussion  in  any  legally  constituted  body  gives  privilege  in  a  greater  or  less 
degree ;  and  if  there  be  privilege,  excess  in  the  language  employed  in  a  privileged  case 
cannot  take  it  out  of  the  privilege,  if  the  words  relate  to  the  subject  under  discussion, 
and  are  the  expression  of  matter  of  opinion,  and  not  the  fabrication  of  facts.  In  the 
present  case  there  is  confessedly  no  extrinsic  proof  of  malice,  and  there  is  not  a  case 
on  record,  where,  in  regard  to  privileged  slander,  action  has  been  sustained  on  mere 
excess  in  the  words  used,— extrinsic  proof  of  malice  being  always  held  to  be  necessary. 
This  may  be  clearly  seen  to  be  established  by  reference  to  Starkie  on  Evidence,  YoL  XL 
p.  862-9,  902,  &c.,  and  the  cases  there  mentioned ;  while  the  expression  of  some  of  the 
English  writers,  that  the  primd  facie  presumption  is  in  &vour  of  malice,  is  easily 
explained  by  the  circumstance  of  the  issue  in  the  English  Courts  going  at  once  before 
the  Jury  on  the  general  averment  of  the  plaintiff,  without  the  nature  of  the  defence, 
or  the  occasion  when  the  words  were  spoken  being  known  beforehand,  as  is  the  case 
according  to  our  forms. 

2.  In  regard  to  the  effect  due  to  the  form  of  the  issues  in  this  case.  The  form  of 
the  issues  is  settled  with  reference  to  the  above  general  principles,  and  under  the  issues 
in  this  case  the  defender  was  entitled  to  a  direction  conclusive  in  his  favour.  The 
occasion  on  which  the  words  were  spoken  being  a  matter  admitted,  the  form  of  the 
issues  taken  is  veiy  important.  At  framing  the  issues,  reference  is  always  had  to  their 
effect.  In  cases  of  ordinary  slander,  the  issue  sent  to  the  Jury  is,  whether  the  words 
have  been  spoken  falsely  and  irywrioudy;  but  it  is  not  put  that  they  have  been  used 
maliGioudy^  because  in  these  cases  the  law  infers  malice.  But,  in  privileged  cases,  the 
privilege  appearing  from  the  pleadings,  the  issues  then  lay  on  the  pursuer  the  burden 
of  proving  malice,  and  put  it  to  the  Jury  whether  the  wonls  were  used  maliciouslyf  as 
well  as  falsely  and  injuriously  ;  and  when  that  is  the  form  of  the  issue,  malice  must  be 
established  by  proof,  and  cannot  be  inferred  from  the  words.  The  defender  is  bound, 
at  settling  the  issues,  to  raise  the  question  of  law,  whether  the  case  is  privileged,  and 
whether  malice  must  be  proved  j  and  accordingly,  by  the  issues,  as  here  settled,  the 
privilege  was  allowed,  and  the  burden  of  proving  malice  laid  on  the  pursuer ;  but  the 
charge  nevertheless  disallows  the  privilege  which  the  issues  give  [638]  right  to.  The 
privilege  is  not  exhausted  by  the  mere  insertion  of  the  word  ''maliciously'*  in  the  issues, 
and  requiring  the  Jury  to  answer  whether  there  has  been  malice.  The  question  to 
them,  in  a  privileged  case,  is  whether  malice  be  proved  extrinsically ;  and  the  pursuer 
must  establish  malice,  as  put  in  issue,  independently  of  the  words  spoken ;  and  under 
this  issue,  therefore,  in  respect  of  its  construction,  which  necessarily  admits  and  implies 
privilege,  there  ought  to  have  been  a  direction  in  favour  of  the  defender,  that  there 
must  be  extrinsic  evidence  of  malice  to  warrant  a  verdict  for  the  pursuer. 

3.  The  facts  given  in  evidence  establish  a  case  of  privilege,  even  if  not  given  by  the 
form  of  the  issue.  These  facts  must  be  taken  from  the  statement  in  the  bUl  alone,  and 
the  verdict  cannot  be  looked  to  as  fixing  any  thing  in  fact ;  because  the  question  is, 
whether  the  direction  on  which  the  verdict  proceeded  was  a  good  direction  on  the  facts 
as  stated  in  the  bill ;  for,  if  the  direction  be  bad,  the  verdict  is  cut  down.  This  Court, 
therefore,  must  look  at  the  evidence  as  there  set  forth,  and  judge  whether,  there  being 
no  extrinsic  evidence  of  malice,  the  charge  was  right  in  saying  that  the  Jury  were  to 
consider  whether  the  words  were  used  maliciously.  The  result  of  the  evidence  is,  that 
the  words  founded  on  were  used  at  a  meeting  of  the  Senatus  Academicus,  regularly 
summoned  and  convened : — that  the  pursuer  and  defender  are  both  members  of  that 
body : — ^that  the  subject-matter  before  them  was  the  pursuer's  charges  in  regard  to  the 
medical  classes : — that  the  meeting  was  called  to  consider  of  this : — and  that  the 
defender's  observations  were  strictly  confined  to  the  subject  under  discussion.  The 
principles  of  the  law  of  privilege  distinctly  apply  to,  and  include  such  a  case  as  this. 
Whether  the  Senatus  had  truly  a  jurisdiction  in  regard  to  the  matter  before  them,  it  is 
at  least  clear  that  they  and  the  defender  believed  that  they  possessed  such  jurisdiction ; 
and  it  ought  therefore  to  have  been  put  to  the  Jury,  in  the  charge  excepted  against, 
that  the  privilege  was  equally  good,  if  they  believed  they  had  jurisdiction,  as  if  they 
really  had  it.  The  charge,  however,  does  not  state  the  case  as  privileged,  or  say  that 
malice  must  be  proved ;  but.merely,  that^  to  sustain  the  action,  it  was  necessary  to  insert 
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the  word  "  maUciounly  "  in  the  issues ;  and  that  whetlier  there  is  intrinsic  evidence  of 
malice,  is  a  question  for  the  Jury.  The  Judge  also  says,  that  he  could  not  state  that 
the  place  where  the  words  were  spoken  was  a  protected  place,  or  that  the  words  used 
were  protected  by  the  place ;  and  therefore  that  it  was  for  the  consideration  of  the  Jury 
whether  they  were  maliciously  said,  although  there  was  no  extrinsic  evidence  of  malice. 
The  charge  is  thus  erroneous  in  three  particulars:  1.  In  excluding  privilege,  and  not 
saying  that  malice  must  be  proved  extrinsically ;  2.  In  not  having  at  least  stated  the 
privilege  in  mitigation ;  and,  3.  In  not  having  directed  the  Jury,  that  if  they  were 
satisfied  the  defender  believed  he  had  right  to  discuss  the  subjects  under  consideration 
of  the  Senatus,  he  should  have  the  benefit  of  the  privilege.  The  [540]  charge  being 
thus  erroneous  according  to  its  plain  meaning,  and  as  it  would  be  understood  by 
unlearned  men,  the  defect  cannot  be  cured  by  critical  discussions  as  to  what  meaning 
may  be  extracted  out  of  it^  dififerent  from  what  would  strike  a  Jury  of  ordinary  men. 
If  the  Judge  intended  to  aJlow  the  privilege,  it  should  have  been  so  stated  plainly  and 
distinctly ;  but,  as  the  charge  stands,  the  impression  on  the  Jury  must  have  been, 
that  the  privilege  was  disallowed,  while,  in  point  of  law,  the  defender  was  entitled  to 
the  benefit  of  it. 

4.  In  regard  to  the  ground  on  which  the  privilege  had  been  disallowed.  This  is, 
that  there  was  no  proof  of  privilege  led.  The  form  of  the  issue,  as  already  adverted  to, 
is  a  sufficient  answer  to  this.  But  further,  the  place  where  the  words  were  used,  and 
the  subject-matter  of  the  discussion,  were  proved  in  evidence,  and  that  was  all  which 
was  necessary.  The  foundation  was  laid  in  the  facts  of  the  case ;  and  it  is  a  question 
of  law,  not  of  fact,  whether  the  occasion,  as  coming  out  in  evidence,  protects  the  words. 
It  is  maintained  on  the  other  side,  that  whether  the  place  be  privileged  is  matter  for 
the  Jury.  We  are  here  at  issue ;  for  we  say  that  it  is  for  the  Court  to  determine.  It 
is  admitted  on  the  other  side,  that  it  would  not  be  necessary  to  lead  evidence  as  to  the 
constitution  of  kirk-sessions  or  presbyteries,  because  they  are  bodies  known  in  law. 
But  is  not  the  Senatus  Academicus  of  an  University  equally  known  in  law  f  It  is  a 
legal  body,  having  the  right  to  elect  a  member  to  the  General  Assembly,  and  entitled  to 
exercise  certain  powers  in  reference  to  the  University.  In  the  case  of  Scarlett,  it  was 
found  unnecessary  to  lead  evidence  of  the  constitution  of  the  Bar,  to  entitle  it  to 
privilege ;  and  the  same  was  held  as  to  Courts-martial  in  the  case  of  Jekyll  v.  Sir  John 
Moore.  Where  the  nature  and  constitution  of  the  body  is  notorious,  as  is  the  case  here, 
it  is  not  necessary  to  lead  evidence  to  prove  the  privilege ;  but  that  must  be  judged  of 
by  the  Court,  and  stated  to  the  Jury  as  matter  of  law ;  and,  in  the  whole  circumstances 
of  this  case,  it  ought  to  have  been  stated  to  the  Jury  that  the  words  used  were  used  in 
a  privileged  discussion,  and  in  a  privileged  place. 

D.  of  F,  Manereiff^  Jeffrey^  and  Coekbum  in  support  of  the  verdict. — The  question 
is.  Whether  the  charge  given  to  the  Jury  is  contrary  to  law  f  The  defender,  who  says 
there  has  been  misdirection  in  law,  must  make  that  out,  not  by  taking  single  passages 
of  the  charge,  while  he  neglects  the  general  substance,  but  on  a  consideration  of  the 
plain  meaning  of  the  whole.  There  is  considerable  difficulty  in  the  present  argument, 
from  the  circumstance  that  it  must  be  founded  on  the  evidence,  while  we  have  not  the 
whole  evidence  before  the  Court.^  Some  things,  however,  may  be  taken  as  fixed. 
The  action  is  one  of  damages  for  slan-  [641]  -der,  the  summons  in  which  libelled  malice ; 
and  the  pleas  in  defence  against  it  were,  1.  Absolute  protection ;  2.  Denial  of  the 
words  alleged  to  have  been  used ;  and,  3.  An  offer  to  prove  their  truth  in  justification. 
In  reference  to  these,  the  issues  were  settled.  The  libel  changed  malice,  and  the  issue 
bore  whether  the  words  were  spoken  maliciously.  The  verdict  fixes  that  the  words 
were  spoken,  and  the  ground  of  exception  has  no  reference  to  what  were  the  words 
spoken,  or  whether  they  were  spoken  truly  or  falsely.  There  is  nothing  in  the  charge 
which  can  affect  the  verdict  on  these  points,  or  in  so  far  as  it  negatives  the  defender's 
averment  of  the  truth  of  the  words  used.  It  is  therefore  definitively  fixed  that  the 
words  were  spoken,  and  spoken  falsely.  The  verdict  also  finds  that  they  were  malici- 
ously spoken ;  but  we  admits  that  if  the  exception  be  well  founded,  it  applies  to  this 
last  point ;  and  the  charge  must  be  considered,  if  an  objection  will  lie  to  the  verdict  on 

^  The  Court  stopped  the  counsel  for  the  pursuer  from  alluding  to  evidence  said  to 
have  been  laid  before  the  Jury,  but  not  contained  in  the  bill,  and  refused  to  listen  to 
any  statement  of  evidence  other  than  that  in  the  bill. 
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this  point.    The  result  of  the  exception  is,  that  the  verdict  would  not  have  found 
malice,  if  the  Jury  had  been  rightly  directed  in  law.    It  is  important^  however,  that 
there  is  no  attempt  to  impeach  the  verdict  as  contrary  to  the  evidence ;  and  we  may 
assume  that  the  verdict  cannot  in  any  form  be  reviewed  as  contrary  to  evidence.    The 
question,  therefore,  is  confined  to  one  of  law.    But^  before  entering  into  the  general 
argument^  it  will  be  proper  to  attend  to  certain  preliminary  points.     1.  A  party  tender- 
ing a  bill  of  exceptions  must  except  to  something  said  by  the  Judge;  not  to  the 
circumstance  that  something  has  been  omitted  to  be  said,  in  which  case  the  remedy  is 
by  a  motion  for  a  new  trial,  on  the  ground  that  the  verdict  is  contraiy  to  evidence, 
which  would  be  made  out  by  showing  the  principle  of  law,  and  that  on  the  whole  . 
evidence  the  verdict  should  have  been  different ;  and  this  strU:es  at  a  great  deal  of  the 
argument  for  the  pursuer,  in  regard  to  alleged  omission  in  the  charge  to  state  that  the 
case  was  privileged.     2.  The  party  excepting  is  bound  to  state  in  his  bill  the  law  which 
he  insists  the  Judge  should  have  delivei^ ;  and  it  therefore  follows  that  he  must  hold 
by  the  law  as  inserted  in  his  bill,  and  cannot  alter  or  add  to  it,  or  ask  from  the  Court, 
law  of  a  different  kind,  as  the  defender  did  in  his  argument^  when  he  maintained  that 
the  Judge  should  have  told  the  Jury,  that  if  the  defender  believed  he  was  in  a  privileged 
discussion,  that  was  sufficient,  there  being  nothing  of  this  kind  in  the  bill.     3.  In 
stating  what  should  have  been  charged  by  the  Judge^  the  party  is  only  entitled  to 
require  law,  not  that  there  should  have  been  statements  as  to  the  result  of  the  evidence. 
But  the  charge,  as  required  in  the  bill,  relates  chiefly  to  matter  of  evidence,  not  of  law, 
as  when  it  requires  the  Judge  to  state  that  a  case  of  privilege  has  been  proved ;  and,  4. 
It  is  next  to  be  attended  to,  that  that  part  excepted  against  is  only  a  small  part  of  the 
whole  charge ;  and  if  it  be  interspersed  with  observations  on  questions  of  fact,  these 
cannot  be  token  up,  as  we  have  not  one-tenth  of  the  evidence  before  the  Court  in  this 
bill.    It  is  there-  [642]  -fore  absolutely  necessary  to  separate  the  charge  on  matters  of 
fact  from  the  direction  on  matters  of  law. 

With  these  preliminary  observations,  we  shall  proceed  to  consider  the  plea  of 
privilege  maintained  by  the  defender ;  and,  in  regard  to  that^  we  have  no  occasion  to 
dispute  the  fundamental  principles  laid  down  on  the  other  side ;  but  it  is  necessary  to 
distingmsh  between  the  case  of  absolute  protection  and  that  of  privilege.    A  judge  has 
not  mere  privilege,  but  an  absolute  protection.     Privilege  is  this,  that  there  is  some- 
thing of  the  situation  of  the  party,  looking  to  the  words  and  circumstances,  which 
presumes  a  fair  and  just  intention,  whereby  malice  is  not  to  be  inferred  merely  from  the 
falsehood,  but  must  be  made  out  as  a  substantive  fact  to  the  Jury.    There  are  various 
shades  of  this  privilege ;  but  whenever  we  pass  judicial  proceedings,  the  fact  of  privi- 
lege, except  in  known  settled  legal  situations,  must  be  matter  of  fact  to  be  given  in 
evidence.    Even  in  the  case  of  master  and  servant,  it  must  be  matter  of  evidence 
whether  the  master  had  been  acting  entirely  in  his  character  of  master ;  and  in  every 
case  the  whole  circumstances  must  be  matter  of  evidence,  before  it  can  be  made  out  that 
there  is  any  privilege  at  all.    There  may  be  privilege  in  regard  to  a  Professor  in  an 
University  censuring  a  student,  and  there  may  be  privilege  attached  to  a  Senatus 
enforcing  discipline,  though  this  will  depend  on  the  constitution  of  the  University ;  or 
the  Senatus  may  possibly  possess  a  privUege  in  exercising  control  over  Professors  them- 
selves; but  this  is  not  be  assumed  as  a  matter  of  course.    The  power  of  enforcing 
discipline  and  control  must  be  established,  before  privilege  can  be  maintained.    No 
evidence,  however,  was  offered  on  this  point    But,  supposing  that  such  a  case  of 
privilege  could  be  assumed  as  matter  of  fact  from  notoriety,  it  must  further  appear  that 
the  party  did  speak  under  and  within  the  privilege ;  and  whether  he  did  so  or  not^  is 
matter  of  evidence ;  for  it  is  not  alleged  that  every  diing  that  may  be  said  at  a  regular 
meeting  is  privileged ;  and  therefore  it  is  a  question  of  evidence  for  the  Jury,  whether 
the  words  were  spoken  under  protection  of  the  privilege.    It  is  admitted  by  the 
defender,  that  if  the  words  spoken  are  not  pertinent---if  there  be  invention  of  &ct6 — ^if 
spoken  under  colour  and  pretext  merely,  however  pertinent,  there  will  be  no  protection. 
And  there  is  another  case  in  which  tiiere  is  no  protection,  viz.  if  words  are  spoken, 
which,  by  natural  import  and  common  sense,  mean  insult,  without  strengthening  any 
useful  averment  or  discussion.    Words  so  used  do  not  imply,  but  actually  express,  the 
malice  which  excludes  privilege;   and  therefore,  whether  words  are  protected  by 
privilege,  is  always  a  question  of  evidence  for  the  Jury.    The  nature  of  the  place — the 
character  of  the  body — the  pertinency  of  the  words — the  bona  fides  in  applying  them  to 
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the  subject-matter  before  the  meeting — all  go  to  the  question  of  privilege,  and  are 
matter  of  evidence  for  the  Jury. 

There  is  no  difference  between  privileged  cases  and  any  other,  except  that  in  the 
former  malice  must  be  proved,  and  that  in  the  latter  it  may  [643]  be  inferred  from  the 
jUsehood  of  the  words.  The  meaning  of  the  rule  as  to  privileged  cases  is,  that  the 
Jury  must  be  satisfied  of  malice  specially,  independently  of  the  use  of  actionable  words. 
The  dida  at  to  extrinsic  evidence  of  malice  merely  mean  that  there  must  be  malice, 
independent  of  the  ii^urious  quality  of  the  words ;  but^  in  judging  of  the  malice,  the 
nature  of  the  words  is  not  to  be  thrown  out  of  view.  And  this  is  of  importance  in 
regard  to  the  English  cases,  because  in  England  malice  must  always  be  matter  of 
evidence,  and  privilege  also,  except  in  known  cases ;  and  so,  if  we  find  it  stated  in  an 
English  case  that  it  is  privileged,  and  yet  see  that  tiie  question  of  malice  is  left  to  the 
Jury,  although  there  be  no  extrinsic  evidence  of  malice,  it  is  clear  that  the  circumstances 
or  words  prove  malice,  without  extrinsic  evidence  at  all.  All  the  authorities  (as,  for 
instance,  Starkie  on  libel,  ii.  241,  and  on  Evidence,  ii.  862,  912,  3,  4)  go  to  the  point, 
that  it  is  a  question  for  the;  Jury,  whether  there  be  malice  or  not^  even  in  the  strongtet 
cases  of  pri^ege.  The  malice  may  be  inferred  from  the  words  and  circumstances,  and 
this  is  the  province  of  the  Jury.  Nor  is  this  inconsistent  with  the  doctrine,  that  in 
privileged  cases  there  must  be  substantive  proof  of  malice,  as  there  may  be  real  evidence 
of  malice  in  the  words  and  circumstances  idone.    So  stands  the  law  of  England. 

In  Scotland,  till  the  case  of  Williamson,  there  was  scarcely  an  instance  of  malice 
being  libelled,  as  formerly  it  was  always  held  to  be  inferred,  and  the  Court  judged 
on  the  whole  matter,  giving  effect  to  privilege,  when  established  in  the  record  before 
ihem.  In  the  case  of  Williamson,  where  it  was  settled  that  malice  must  be  libelled, 
there  was  no  special  condescendence  of  malice  required,  and  the  case  was  sent  to  the 
Jury,  without  any  extrinsic  evidence  of  malice ;  and  the  same  has  been  the  case  in  the 
various  cases  of  privileged  slander  which  have  occurred  since. 

The  presiding  Judge  in  the  present  case,  therefore,  gave  his  charge  in  accordance 
with  the  law  botii  of  Scotland  and  of  England,  when  he  left  it  "  for  tiie  consideration 
of  the  Jury,  whether  the  words  used  by  Dr.  Hope,  if  they  were  &dsely  said  of  Dr. 
Hamilton,  were  also  said  maliciously  too,  although  there  was  no  extrinsic  evidence  of 
malice." 

It  has  been  said  on  the  other  side,  that  the  form  of  the  issue  rendered  extrinsic 
evidence  of  malice  necessary.  The  word  ^*  maliciously,"  however,  was  put  in  the  issues, 
because  privilege  might  be  proved,  and  it  was  necessary  in  consequence  of  the  defender 
having  averred  a  case  of  privilege.  The  pursuer,  however,  was  not  bound  to  bring  this 
question  to  issue  beforehand,  as  it  depended  on  matter  of  fact ;  nor  is  it  conclusive  of 
privilege,  but  merely  implies  that  privilege  might  have  been  proved,  and  indeed  malice 
is  often  averred,  where  no  privilege  is  dreamt  of. 

We  must  look,  then,  at  the  dreumstances  of  the  case.  The  words  founded  on  are 
proved  to  have  been  spoken,  and  the  plea  of  truth  in  jus-  [644]  -tification  has  been 
negatived  by  the  verdict  They  were,  therefore,  spoken  falsely.  No  doubt,  they  were 
spoken  at  a  meeting  of  the  Senatus ;  but  there  was  no  evidence  of  the  constitution  of 
the  Senatus,  or  of  its  jurisdiction  over  individual  Professors,  particularly  as  to  a  matter 
which  had  been  addressed  to  the  Patrons.  The  matter,  too,  before  the  Senatus  was  not 
the  personal  conduct  of  Dr.  Hamilton; — if  a  subject  of  discussion  at  all  within  the 
province  of  the  Senatus,  it  could  only  relate  to  the  accuracy  of  the  statements  in  Dr. 
Hamilton's  memorial.  There  was  no  question  before  them  as  to  his  motives  or  principles, 
and  they  had  no  jurisdiction  to  take  cognisance  of  his  personal  conduct.  Thus  there  was 
no  proof  of  pri^ege, — the  powers,  jurisdiction,  and  constitution  of  the  Senatus  were 
quite  unknown ;  and  indeed  it  is  judicially  denied,  in  an  action  at  present  in  Court  at 
the  instance  of  the  Patrons,  that  they  possess  any  jurisdiction.  But  at  all  events  there 
was  no  proof  of  privil^^e,  or  even  of  the  belief  of  privilege.  The  question,  however,  is. 
Was  there  a  privilege  to  protect  the  words  used?  It  is  said  that  the  words  merely 
expressed  an  opinion ;  and  yet  the  defender  gave  in  a  plea  in  justification,  the  founda- 
tion of  which  necessarily  is,  that  the  words  were  true  in  fad,  it  being  impossible  to 
allow  a  justification  of  a  mere  opinion.  Further,  the  words  were  not  pertinent^  as  the 
pursuer's  personal  conduct  could  not  be  a  subject  of  discussion  in  the  Senatus.  They 
were  also  an  invention  in  point  of  faot^  as  the  verdict  has  negatived  the  offered  justifica 
tion ;  and  they  were  spoken  merely  under  colour  and  pretext  of  being  in  discussion  of 


200  HAMILTON  V.   HOPE.  ▼.  Ibmw. 

the  memorial,  as  is  established  by  the  woids  themselves,  which  are  not  fitted  to  further 
any  public  duty  or  investigation.  The  place,  so  far  from  giving  the  protection  of 
privilege  to  the  words,  proves  that  it  was  resorted  to,  only  as  a  pretext  for  using  them. 
It  is  not  the  irdensUy  of  the  words,  but  their  character^  which,  we  contend,  deprives 
them  of  the  privilege;  and  though  the  privilege  were  primarily  established,  there  is 
abundant  proof,  even  in  the  statement  in  the  bill,  of  the  malice  which  the  law  requires. 

The  memorial  of  Dr.  Hamilton  to  the  Patrons  was  dated  in  January  182i — the 
meeting  was  in  April  1825.  The  Senatus  had  already  come  to  final  resolutions  on  the 
subject — the  pursuer  was  absent — there  was  nothing  to  excite  passion — and  yet  the 
character  of  the  words  used  is  such  as  shows  that  they  must  have  been  intended  for  the 
purpose  of  insult,  and  not  for  pursuing  the  fair  object  of  any  investigation ;  and  the 
place,  instead  of  raising  a  privilege  for  the  words,  does,  added  to  the  words,  demonstrate 
malice;  and  that  they  ''must  have  been  solely  or  chiefly  used  for  the  purpose  of 
injuring "  the  pursuer.  There  needs  no  other  evidence,  especially  when  we  consider 
the  condition  in  life  of  the  parties,  and  the  cool  and  deliberate  offer  to  prove  the  aver- 
ment in  justification,  which  has  been  negatived  by  the  verdict ;  and  that  is  extrinsic 
evidence,  if  they  will  have  such. 

The  most  essential  part  of  the  case  still  remains, — viz.  the  character  of  [646]  the 
charge  as  given  by  the  presiding  Judge.  It  is  admitted  that  the  general  doctrine  of 
law  is  properly  laid  down  in  the  first  part  of  the  charge,  and  it  is  the  latter  part  that  is 
excepted  to.  But  the  whole  charge,  in  truth,  proceeds  on  the  supposition  of  privilege 
said  by  the  defender  to  be  implied  in  the  form  of  the  issues. 

The  Judge  says,  if  there  be  no  privilege,  the  malice  may  be  inferred  from  the  false- 
hood ;  but  if  the  case  be  privileged,  the  Jury  must  determine,  in  the  whole  circum- 
stances, although  there  be  no  extrinsic  evidence  of  malice,  whether  the  words  were 
maliciously  spoken ;  and  this  is  certainly  in  strict  accordance  with  the  law. 

In  conclusion,  it  may  be  observed,  that  the  rule  in  regard  to  a  Judge's  charge,  and 
which  applies  here,  is  well  laid  down  by  Mr.  Starkie  in  the  following  passage  of  his 
work  on  Evidence,  (Vol.  11.  p.  883) : — "  If  the  publication  in  consideration  of  law  be 
libellous,  then  it  is  a  question  of  fact  for  the  Jury  whether  it  was  wilfully  and 
maliciously  published ;  subject,  however,  to  the  ordinary  presumption  of  law,  that^  in 
absence  of  proof  to  the  contrary,  a  man  intends  that  which  is  the  natural  consequence 
of  the  means  which  he  employs.  It  follows  that  neither  the  Jury  nor  the  parties  have 
a  right  to  expect  from  the  Court  any  specific  and  direct  opinion  on  the  whole  of  the 
case,  or  any  other  than  that  which  is  ordinarily  given  at  the  discretion  of  the  Court  to 
the  Jury  in  parallel  cases,  with  respect  to  the  verdict  which  they  ought  to  find  in  point 
of  law,  as  dependent  and  contingent  upon  their  conclusions  in  point  of  fact  drawn  from 
the  alleged  libel  itself,  and  all  the  circumstances  of  the  case  as  to  meaning,  motives,  and 
intention  of  the  defendant." 

The  Court)  (after  delaying  a  few  days  to  consider  the  case,)  by  a  nugority,  allowed 
the  exception,  and  granted  a  new  trial.^ 

Lord  Justiob-Clbrk. — ^The  question  for  the  decision  of  this  Court,  raised  on  the 
bUl  of  exceptions  presented  by  Dr.  Hope,  has  been  argued  at  the  Bar  with  uncommon 
ability  and  learning  on  both  sides ;  and,  after  taking  time  to  consider  the  case,  we  are 
now  called  upon  to  pronounce  judgment.  It  has  been  stated  from  the  Bar,  that  the 
case  was  felt  by  them  as  one  of  novelty  and  difficulty ;  and  I  must  say  for  myself,  that 
it  has  presented  itself  in  the  same  point  of  view  to  me,  for  we  have  hitherto  had  but 
little  experience  in  such  discussions,  and  none  relative  to  the  same  sort  of  action  as  the 
present  Although  I  have  consulted  all  the  authorities  referred  to  on  both  sides,  and 
have  endeavoured  to  make  up  my  mind  in  as  satisfactory  a  manner  as  possible,  I  am  by 
no  means  very  confident  of  having  arrived  at  an  xmexceptionable  conclusion.  But  it  is 
to  me  a  matter  of  infinite  satisfaction  to  know,  that  if  I  have  erred,  there  is  a  quarter 
in  which  I  may  and  will  be  set  right  We  are  now  called  upon  to  decide  upon  this 
bill  of  exceptions,  taken  and  prepared  with  all  due  care  in  the  Jury  Court,  whether,  on 
the  trial  of  the  Issues,  which  led  to  the  [646]  verdict  therein  stated,  the  charge  or 
direction  in  point  of  law,  given  to  the  Jury  by  the  presiding  Judge,  was  or  was  not  in 
accordance  with  the  law  of  the  case?    For  deciding  this  pointy  I  must  premise  that  it 


1  See  4  Murr.  236. 
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appears  to  me  quite  certain,  that,  in  order  to  the  determination  of  it,  whatever  facts 
may  be  necessary  can  only  be  taken  as  they  appear  on  the  face  of  the  bill.    All  that 
was  considered  and  deemed  to  be  necessary  for  deciding  upon  the  legality  of  the  direction 
in  point  of  law  has  been  deliberately  set  forth  in  the  bill,  and  we  cannot  go  beyond  it. 
I  must  also  observe,  that  notwithstanding  the  form  of  the  Issues,  and  the  verdict  being 
for  the  pursuer  on  these  issues,  it  does  not  appear  to  me  that  we  can  assume,  in 
opposition  to  the  express  statement  on  the  face  of  the  bill  at  page  13,  that  the  words 
put  in  the  first  alternative  of  the  first  Issue  were  proved  to  have  been  used  by  the 
defender,  but  that  the  attention  of  the  Jury  was  confined  to  the  second  alternative  of 
that  issue  only.     Before,  then,  proceeding  to  the  consideration  of  that  part  of  the  charge 
which  is  excepted  to,  we  must  keep  in  view  the  general  rules  of  law  that  are  applicable 
to  cases  of  this  nature. — 1.  I  take  it  then  as  quite  fixed,  that  in  ordinary  cases  where 
an  action  is  brought^  concluding  for  damages  for  slanderous  words,  where  no  case  of 
privilege  whatever  can  be  pretended  to  exist,  it  is  sufficient  for  the  pursuer  to  prove  the 
use  of  words  of  a  slanderous,  defamatory,  and  injurious  nature,  and  that  in  such  a  case 
the  malicious  purpose  of  using  them  will  be  inferred  without  any  further  proof  what- 
ever.    2.  Upon  die  other  hand,  it  is  equally  clear,  that  while  there  are  two  classes  of 
cases  which  afford  an  absolute  protection  against  an  action  for  alleged  slander,  viz. 
Parliament,  and  the  case  of  Supreme  Judges  acting  injvdiciOy  with  which  we  have  here 
no  concern,  still,  in  all  cases  that  are  held  by  law  to  be  of  a  privileged  nature,  the 
presumption  of  the  law  is  against  malice ;  and  it  is  therefore  incumbent  on  the  pursuer 
of  an  action  for  the  use  of  slanderous  words,  under  such  circumstances,  to  bring  evidence 
that  will  satisfy  a  Jury,  that,  notwithstanding  the  privilege  founded  on,  the  expressions 
were  used  maliciously  by  the  defender.    This  is  stated  by  Mr.  Starkie  in  a  passage  quoted 
from  the  Bar,  and  which  explains  the  matter  most  correctly,  p.  231,  Law  of  Slander : 
"  In  the  two  classes  of  cases  immediately  preceding,  the  presumption  of  law  is  conclusive 
in  favour  of  the  defendant's  innocence  of  intention.    There  is  another,  although  the 
motive  of  the  party  be  not  wholly  exempted  from  examination,  yet^  in  consideration  of 
the  character  in  which  he  has  acted,  or  assumed  to  act,  the  law  will  presume  in  his 
favour  in  the  first  instance,  and  require  the  plaintiff  to  rebut  the  presumption  in  some 
particular  mode." — In  regard  to  the  question,  what  sort  of  evidence  is  required  to 
establish  malice  in  cases  of  privilege,  or  in  what  mode  the  presumption  of  law  is  to  be 
rebutted,  it  appears  to  me,  from  the  best  consideration  of  the  authorities,  that  it  cannot 
be  held  that  nothing  but  direct  and  positive  proof  of  malice,  altogether  apart  from  and 
independent  of  the  case  itself,  can  avail.     On  the  contrary,  it  appears  to  me,  that  while 
it  is  competent  to  prove  by  separate,  distinct^  (and  what  is  sometimes  termed)  extrinsic 
evidence,  independently  of  the  case  itself,  that  malice  influenced  the  defender,  it  is  also 
competent  to  require  the  Jury  to  take  into  their  consideration  the  whole  circumstances  of 
the  case  itself,  with  the  conduct  of  the  party  in  relation  to  time,  place,  and  the  pertinency 
of  his  words  to  the  subject-matter  of  the  privilege,  and  decide  if  there  is  sufficient  evidence 
[517]  of  malice.    I  think  the  view  that  I  have  now  stated  appears  to  be  correct  from  a 
case  mentioned  by  Mr.  Starkie  at  p.  242,  which  seems  to  me  of  great  importance  in  the 
present  case.    The  same  point  seems  to  me  to  be  well  illustrated  in  another  passage  of 
the  same  work,  p.  260.     Such,  then,  being  the  general  nature  of  the  authorities  on  this 
point  in  the  law  of  England,  which  always  has  been  held  entitled  to  regard  with  us  in  ques- 
tions of  this  nature,  and  keeping  in  view  the  certainty  of  the  fact,  that  cases  of  privilege 
are  of  great  variety,  some  greater  and  some  lesser  in  degree,  but  in  all  of  which  it  is 
indispensable' that  the  presumption  in  favour  of  innocency  of  intention  must  be  rebutted 
in  some  mode,  we  must  attend  to  what  seems  to  be  the  settled  rule  in  regard  to  the 
a(]yustment  of  issues  in  such  cases  of  privilege  in  the  Jury  Court  of  Scotland.    Contrary 
to  the  practice  of  England,  where  it  is  not  at  all  required  in  such  cases  to  set  forth 
malice  in  the  declaration  in  an  action  for  slanderous  words,  it  has  been  settled,  that  in 
all  the  privileged  cases  of  whatever  kind,  the  issue  must  bear  whether  the  words  were 
maliciously  used,  as  well  as  falsely  and  iiguriously,  which  last  are  alone  sufficient  in  the 
ordinary  case.    Now,  this  being  tiie  settled  rule  in  all  such  cases,  it  appears  to  me  that 
in  every  such  case  the  defender  in  issues  so  framed  goes  to  trial  with  the  presumption 
of  law  already  fixed  in  his  favour,  subject,  no  doubt^  to  all  the  exceptions  that  may  arise 
out  of  the  alleged  impertinency  of  his  observation,  &c ;  and  under  such  issues  so  settled, 
it  does  not  appear  to  me  that  the  onus  of  proving  the  privilege — for  example,  the  estab- 
lishing by  proof  the  constitution  of  the  meeting,  incorporation,  or  court  where  the  slander 


202  HAMILTON  V.   HOPS.  V^Hmw. 

is  set  forth  to  have  been  maliciously  uttered— <mui  be  laid  upon  the  defender,  or  that  he 
can  be  turned  round  and  told  he  has  no  privilege  or  protection  for  the  want  of  such 
proof,  more  especially  if  no  denial  has  been  entered,  or  issues  taken  as  to  the  existence 
of  such  privilege.  To  apply  these  views  to  the  present  case,  let  us  attend  to  the  issues 
before  us  in  the  bUl  of  exceptions,  with  the  admission  on  which  they  rest.  Now  I 
must  here  state  clearly  and  explicitly,  that  it  appears  to  me  quite  undeniable,  both 
independently  of  the  contents  of  the  bill,  and  in  consideration  of  what  is  the  evidence 
set  forth  in  the  face  of  this  bill,  parole  and  documentary,  that  a  Professor  discussing  a 
matter  which  has  been  regularly  brought  before  a  Senatus  Academicus,  and  that  of  the 
University  of  Edinburgh,  whether  relative  to  the  conduct  of  a  brother  Professor,  his  own 
individual  interest  as  a  Professor,  or  those  of  the  body  to  which  he  belongs,  stands  in  a 
privileged  situation,  with  the  presumption  of  law  in  favour  of  the  innocence  of  his 
intentions  as  to  the  use  of  words  of  a  slanderous  nature, — keeping  closely  to  the  subject 
of  discussion,  not  travelling  into  impertinent  matter,  or  using  the  occasion  as  a  cover 
and  cloak  for  malice,  as  indicated  by  the  whole  of  his  conduct  and  circumstancs  of  the 
case.  Whether  the  malice  which  law  requires  to  warrant  a  verdict  against  him  for 
slanderous  words  ib  sufficiently  proved  against  him,  it  will  undoubtedly  be  for  the  Jury 
to  decide,  even  although  no  extrinsic  proof  of  malice  has  been  led.  But  in  such  a  case, 
after  such  issues  as  were  here  settled,  fixing  it  to  be  a  case  of  privilege,  if  it  were  possible 
to  hold  that  extrinsic  evidence  of  privilege  to  some  extent  or  other  was  still  to  be  held 
as  matter  of  doubt,  it  is  impossible  for  me  to  lay  out  of  consideration  the  body  of  evidence 
narrated  on  the  &ce  [548]  of  the  bill,  as  to  what  was  the  subject-matter  of  deliberation 
of  the  Senatus  Academicus,  or  the  occasion  of  the  question,  the  transmission  of  the 
memorial  of  the  pursuer  by  the  I^atrons  to  the  Senatus,  the  regular  manner  in  which  the 
discussion  commenced,  was  proceeded  in  and  conducted,  the  aci^ournment,  and  the  sub- 
sequent resolutions  adopted  by  a  great  majority  of  the  Senatus  Academicus,  (and  which, 
if  there  exists  no  privilege,  might  have  been  viewed  as  bearing  most  severely  on  Dr. 
Hamilton,)  as  establishing  beyond  all  doubt  that  the  issues  do  no  more  than  was  right, 
in  holding  that  the  case  submitted  to  trial  was  one  of  a  privileged  nature.  Such,  then, 
being  my  opinion  as  to  the  nature  of  the  case  that  was  here  subjected  to  trial,  I  have 
only  further  to  state,  that  it  is  the  province  of  the  Court  or  presiding  Judge  to  state  the 
privilege  to  the  Jury.  They  must  take  the  law  from  him,  and  from  him  alone,  before 
they  can  approach  the  consideration  of  the  evidence,  either  regarding  the  actual  proof  of 
the  slanderous  words  having  been  used,  or  the  evidence  on  which  the  pursuer  relies  to 
meet  or  rebut  the  presumption  of  law  as  to  the  innocence  of  the  intention  of  the  defender. 
No  authority  need  be  referred  to  in  support  of  what  is  plain  and  evident  in  itself;  but 
there  is  a  case  bearing  directly  on  the  pointy  viz,  that  of  M'Lean  v.  Fraser,  (3  Murray, 
355,)  as  to  alleged  defamation  by  a  clergyman  at  a  meeting  of  presbytery,  where  the  law 
appears  most  correctly  laid  down  by  the  Lord  Chief  Commissioner. 

I  have  only  further  to  observe,  that  in  regard  to  a  place  of  a  privileged  nature,  when 
it  is  necessary  to  direct  the  Jury  in  matter  of  law,  as  well  as  in  many  other  cases,  it 
appears  to  be  indispensably  necessary  that  the  law  should  be  laid  down  in  plain,  apt, 
and  explicit  terms,  and  in  such  as  a  Jury  of  ordinary  men  can  be  at  no  loss  whatever  to 
comprehend.  Keeping  also  in  view  that  a  bill  of  exceptions  cannot  be  taken  upon 
observations  made  on  evidence — that  it  is  to  the  law  laid  down  in  a  charge,  to  which 
alone  exception  can  be  taken — that  the  whole  of  the  charge  in  matter  of  law  is  to  be 
taken,  and  no  judaical  construction  of  it  resorted  to,  or.  a  sense  attached  only  to  one  or 
two  passages  picked  out  from  a  context  admitting  of  a  different  construction — we  are 
bound  to  consider  whether  the  direction  given  to  the  Jury  in  this  case  was  such  as  the 
view  of  the  case  required.  I  am  quite  aware  of  the  difficulty  of  adhering  to  perfect  pre- 
cision after  the  fatigue  of  a  long  trial  But  this  bill  has  be^  deliberately  prepared,  and 
narrates  the  charge  with  the  greatest  ftdmess  and  (we  must  presume)  accuracy.  I  have 
no  intention  to  enter  into  a  very  minute  criticism  of  the  words  used  from  the  bottom  of 
p.  13  to  the  end,  although  I  cannot  concur  in  the  view  that  has  been  assumed  by  the 
pursuer  as  to  the  fair  and  obvious  import  of  several  passages  in  it.  Beading  the  whole 
words  from  beginning  to  end,  it  seems  impossible,  in  my  opinion,  to  doubt  that  this  was 
not  stated  to  the  Jury  to  be  a  privileged  case,  as,  in  my  opinion,  it  unquestionably  was.  I 
can  find  no  words  that  so  state  it  in  plain  terms ;  and  without  such  an  explicit  statement 
having  been  made  to  the  Jury,  it  does  not  appear  to  me  of  any  consequence,  that  in 
observation  to  the  Jury  in  reference  to  evidence,  that  which  might  have  been  quite 
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correct^  if  the  privilege  had  been  distinctly  stated  to  exists  may  be  gathered  or  held  to 
be  implied  from  other  passages.  In  my  opinion,  after  what  is  stated  as  to  the  insertion 
of  the  word  *'  maliciously  "  been  required,  to  sustain  the  action,  if  it  was  a  protected  place, 
what  follows  [649]  is  so  expressed  as  to  lead  the  Jury  to  hold  that  this  was  not  a 
privileged  discussion  in  a  protected  place.  I  am  not  quite  aware  of  the  true  sense  in 
which  the  words  "  protected  place "  are  here  used,  but  must  take  them  as  referring  to 
a  limited  protection  or  pri'nlege,  as  it  has  never  been  contended  that  the  Senatus 
Academicus  afforded  a  total  protection,'  such  as  Parliament  or  a  Court  of  Law.  Although 
it  may  be  aigued  that  the  observations  made  do  not  positively  assert  whether  it  was  a 
case  of  privilege  at  all  or  not,  yet  even  if  the  Jury  were  left  to  form  their  own  opinion 
on  this  vital  and  most  important  point,  before  considering  whether  the  words  were 
maliciously  used,  that  appears  to  me  to  be  a  total  error  in  tibe  charge,  as  leaving  what 
is  the  question  of  law  for  the  decision  of  the  Jury,  instead  of  its  being  expliciUy  laid 
down  by  the  Court  Indeed,  after  stating  so  explicitly  to  the  Jury  that  there  was  no 
evidence  of  the  constitution  of  the  Senatus — ^that  nothing  was  proved  to  establish  pro- 
tection, it  is  impossible  for  me,  putting  a  fair  and  consistent  meaning  on  the  charge,  to 
hold  that  the  learned  Judge  did  at  the  same  time  tell  or  intend  to  tell  the  Jury  that 
it  was  a  privileged  case.  Accordingly,  we  have  formerly  noticed,  that  in  the  case  of  a 
master  giving  a  character  of  a  servanti  although  the  question  of  malicious  intention  was 
left  to  the  Jury  upon  the  whole  evidence  of  the  case,  it  was  stated  by  Lord  EUenborough 
to  the  Jury,  "  I  am  inclined  to  think  that  this  was  a  privileged  communication."  I 
need  not  notice  Lord  GiUies's  charge  in  the  case  of  Gilchrist  v,  Dempster,  as  certainly 
there  can  be  no  doubt  that  the  law  was  there  fully  stated  to  the  Jury.  If  in  this  case 
it  had  been  explicitly  stated,  that  if  the  words  used  were  pertinent,  there  could  be 
no  doubt  of  the  privilege,  or  that  it  was  admitted,  the  case  would  have  been  widely 
different. 

In  concluding,  I  must  notice  the  passage  from  Mr.  Starkie,  p.  883,  with  which  the 
Dean  of  Faculty  closed  his  very  able  argument^  which,  as  read  at  the  moment,  made  an 
impression  on  my  mind  as  to  how  a  charge  ought  to  be  dealt  with  in  a  case  of  this  kind. 
I  &id,  however,  that  the  passage  relates  to  a  different  matter  altogether.  As  to  the 
objection  of  the  concluding  sentence  of  the  bill,  in  regard  to  what  the  charge  ought  to 
have  been,  being  such  as  cannot  warrant  its  being  allowed,  I  do  not  think  it  can  be 
maintained  with  effect  The  precise  terms  on  which  the  defender  insists  the  charge 
ought  to  have  been  given  to  the  Jury  may  not  be  stated  with  perfect  technical  accuracy, 
but  it  certainly  does  state  what  in  substance  is  sufficient,  namely,  that  the  discussion 
in  the  Senatus  was  a  privileged  one,  in  which  the  defender  was  entitled  to  take  part ; 
and  I  cannot  see  that,  in  what  follows,  there  is  any  thing  stated  that  can  be  h^d  to 
vitiate  this  bill  of  exceptions,  which,  for  the  reasons  I  have  stated,  must  in  my  opinion 
be  allowed,  and  a  new  trial  granted. 

Lord  Glbnlbb. — We  cannot  suppose  any  particular  fact  to  be  found  by  the  Jury. 
No  particular  expressions  are  found,  but  generally  that  the  defender  had  imputed  wilful 
falsehood  to  the  pursuer.  I  therefore  lay  out  of  view  all  but  what  the  complainer 
complains  of, — vis.  that  he  was  entitled  to  have  had  a  direction  that  the  case  was 
privileged.  His  objection  is,  that  the  Jury  should  have  been  directed  to  find  for  the 
defender,  in  respect  of  the  place  and  meeting  being  privileged,  which  he  said  he  bad 
proved,  Uiere  being  no  extrinsic  proof  of  malice,  and  that  the  Judge  should  have  stated, 
If  you,  the  Jury,  are  satisfied  that  the  words  are  pertinent^  &c,  and  that  there  is  no 
extrinsic  proof  [660]  of  malice,  the  place  being  privileged,  you  will  give  a  verdict  in 
favour  of  the  defefider.  We  must  judge  of  the  bill,  as  of  the  charge,  by  what  was  the 
real  meaning  of  the  words  employed ;  and  I  think  tlie  defender's  exception  amounts  to 
the  sense  I  have  mentioned.  We  are  here  to  determine  whether,  on  the  whole,  the 
Jury  retired  with  the  impression  that  it  was  of  no  consequence  whether  there  was 
extrinsic  proof  of  malice,  and  whether  the  case  was  privileged  or  not ;  and  we  must 
consider  what  plain  honest  men  would  conceive  of  the  chiurge.  I  must  here  observe, 
that  there  might  have  been  a  difficulty,  if  the  Judge  had  said  nothing  of  protection  at 
alL  That  case  I  shall  consider  when  it  occurs.  But  here  he  said  a  great  deal  about 
protection ;  and  his  declining  to  make  an  explanation  when  the  exceptions  to  the  charge 
were  stated,  is  just  tantamount  to  saying  more  strongly  than  before  that  there  was  no 
privilege.  And  we  must  keep  this  in  view  in  considering  what  must  have  been  the 
impression  of  the  Jury  on  we  matter ;  for  I  conceive  that  we  must  attend  to  the 
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meaning  of  the  charge  as  it  would  he  taken  hy  ordinary  men ;  and  we  must  not  draw 
a  meaning  which  only  the  initiated  can  discover,  or  go  into  nice  grammatical  con- 
structions, although  even  in  these  I  do  not  think  the  defender  was  very  successful.  It 
is  a  much  more  important  plea,  that  in  consequence  of  the  way  of  framing  the  issues, 
protection  was  allowed ;  and  that  every  thing  said  must  he  held  as  if  it  were  taken  for 
granted  there  was  a  privilege.  Now,  no  douht  it  is  not  necessary  to  libel  malice  where 
there  is  no  protection ;  but  it  does  not  follow  that  malice  may  not  properly  be  alleged 
in  such  a  case,  for  it  is  a  very  different  thing,  as  to  the  question  of  damages,  whether 
there  be  malice  or  not ;  and  it  is  very  material  to  show  malice  even  in  a  protected  case. 
It  rather  appears  to  me,  therefore,  that  as  the  Judge  states  that  nothing  was  proved  to 
establish  protection,  and  then  states  different  kinds  of  evidence  of  malice,  and  says  this 
case  is  not  protected,  and  therefore  you  will  consider  of  the  malice  on  the  whole  matter, 
that  he  leaves  it  to  them  as  a  case  without  privilege ;  and  with  this  view  of  the  meaning 
of  the  charge,  I  am  of  opinion  with  the  Lord  Justice-Clerk  that  the  exception  must  be 
allowed. 

Lord  Pitmilly. — ^This  is  a  case  of  considerable  importance,  and  I  have  bestowed 
the  most  anxious  consideration  on  it.  The  distinction  between  common  and  privileged 
slander  is,  that  in  the  one  the  law  presumes  malice ;  and  in  the  other,  the  pursuer 
must  prove,  in  some  way  or  other,  that  the  words  were  used  maliciously.  Certain 
persons  are  entitled  to  speak  of  their  neighbours  from  duty,  &c.  In  regard  to  slanderous 
words  spoken  by  them,  the  legal  presumption  is,  that  they  spoke  from  such  motives ; 
and  the  pursuer  must  prove  malice  against  the  presumption.  As  to  the  kind  of  proof, 
and  whether  the  pursuer  is  limited  to  extrinsic  proof,  I  have  no  hesitation  in  agreeing 
with  the  doctrine  laid  down  from  the  Chair,  that  the  whole  circumstances  are  to  be 
considered  by  the  Jury  in  proof  of  the  malice ;  nor  is  there  any  inconsistency  in  the 
law  presuming  against  malice,  and  yet  taking  all  the  circumstances  into  view  in  proof 
of  it.  The  next  question  is,  whether  it  lies  on  the  Court  to  lay  down  if  the  case 
be  privileged,  and  how  this  is  to  be  done?  I  have  no  doubt  that  privilege  is  a 
question  of  law  to  be  laid  down  by  the  Judge,  and  it  comes  under  consideration  of  the 
Court  when  the  issues  are  drawn.  If  clearly  not  a  privileged  case,  the  issues  only  ask 
if  the  words  were  spoken  falsely  and  iojuri- [661] -ously ; — when  privileged,  they 
always  ask  also  if  maliciously  spoken.  Innumerable  instances  of  this  practice  have 
occurred  in  the  Jury  Court;  but  the  strongest  illustration  is  the  case  of  Gibsons  v. 
Marr,  (Murray,  258,)  where  the  same  scandcd  was  charged  twice.  In  the  one  instance 
it  was  privileged,  and  in  the  other  not  so ; — accordingly,  "  maliciously  "  was  put  in  the 
first,  and  not  in  the  second.  There  may  be  a  doubt  whether  a  case  is  privileged  or  not ; 
and  the  doubt  may  be  either  as  to  the  fact  or  as  to  the  law.  If  as  to  law,  the  rule  is  to 
have  it  decided  beforehand.  This  is  quite  established ;  and  accordingly  I  observe  that 
in  the  late  case  of  Milhollan  v.  Dalrymple,  {ante^  No,  105,)  the  question  as  to  whether 
malice  must  be  averred  arose  at  adjusting  the  issues,  and  the  case  was  remitted  to  this 
Court  to  have  that  question  settled.  If  the  doubt  arises  as  to  point  of  fact,  it  would  be 
a  difficult  question  how  to  deal  with  it,  and  it  is  not  settled.  The  next  question  is, 
Who  are  the  parties  entitled  to  this  privilege  ?  When  not  an  abjudicated  case,  we  must 
look  to  the  principle  which  governs  all  cases,  where  it  is  the  duty  of  a  party  to  speak 
of  his  neighbour, — as  a  master  in  giving  a  character  of  a  servant,  or  when  he  is  in  the 
exercise  of  a  legal  right  as  a  litigant.  Where  a  person  is  called  on  or  entitled  to  speak 
of  his  neighbour,  he  must  confine  himself  to  what  is  pertinent ;  and  it  is  of  importance, 
that,  so  far  as  we  are  entitled  to  judge  of  words  charged  here,  the  verdict^  according  to 
the  statement  in  the  bill,  is  limited  to  the  words  as  in  the  second  alternative  of  the 
issue.  I  certainly  have  no  doubt  that  this  is  a  privileged  case.  It  is  proved  by  the 
admissions  that  both  parties  are  Professors,  and  that  the  words  were  spoken  at  a  meeting 
of  the  Senatus  Academicus,  summoned  for  the  discussion  of  a  question  arising  out  of 
Dr.  Hamilton's  memorial,  and  the  statements  in  that  memorial ;  and  understanding  the 
nature  of  privilege  to  be  as  I  have  already  stated  it,  I  think  the  language  so  used  was 
of  the  nature  of  a  privileged  discussion,  so  as  to  lay  on  the  pursuer  the  proof  of  malice. 
Then,  did  the  defender  omit  any  thing  necessary  to  prove  his  privilege  by  proving  the 
constitution  of  the  Senatus  9  I  speak  with  deference,  but  thmk  that  no  proof  of  the 
constitution  was  necessary,  and  that  the  legal  presumption  lay  against  malice.  To  this 
extent  it  was  enough  that  the  defender  was  a  Professor,  and  in  his  own  body  cidled  for 
the  discussion  of  this  subject.     The  point  on  which  I  demur  is,  that  the  charge  does 
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not  state  that  there  is  no  privilege  or  protection,  bnt  only  that  there  is  no  evidence  of 
privilege,  which  is  an  observation  on  the  fact.  In  considering  the  charge,  therefore,  I 
will  confine  myself  to  what  are  observations  in  point  of  law,  which  alone  can  be  the 
subject  of  a  bill  of  exceptions.  Two  parts  of  the  charge  contain  observations  on  law. 
No  objection  can  be  taken  to  the  first  part,  on  page  13  of  the  bill.  Bat  it  is  the  other 
point  of  law  which  it  lies  with  the  Court  to  fix,  viz.  whether  this  was  a  privileged  case, 
or  one  of  common  slander,  that  I  have  always  felt  the  greatest  difficulty.  I  am  aware 
that,  in  judging  of  the  direction,  it  must  not  be  allowed  to  pick  out  detached  sentences ; 
— we  must  take  the  fair  import  of  the  charge.  But,  on  the  whole  of  it,  I  cannot 
persuade  myself  that  the  Jury  could  consider  that  the  case  was  left  to  them  as  a 
privileged  case ;  and  I  therefore  cannot  bring  myself  to  think  that  the  exception  should 
be  overruled. 

Lord  Alloway. — There  are  some  principles  applicable  to  this  case,  which  [562]  I 
understand  to  be  clear  and  incontrovertible.  The  first  is,  that^  in  considering  the 
question,  we  must  not  travel  beyond  what  is  stated  in  the  bill  of  exceptions,  and  the 
verdict  pronounced  by  the  Jury.  And  in  this  view,  although  the  pleadings  were  most 
able,  I  cannot  help  thinking  that  the  learning  and  ingenuity  of  the  counsel  upon  both 
sides  have  introduced  matter  not  altogether  relevant  to  tlus  discussion,  which,  if  the 
view  I  entertain  of  it  be  right,  is  but  a  short  question.  In  the  next  place,  I  conceive 
that  it  is  now  a  fixed  rule  in  the  law  of  Scotland,  that  it  is  quite  unnecessary  to  libel 
malice  in  an  ordinary  case  of  slander ;  but  that  the  proof  of  the  words  spoken,  if  falsely 
spoken,  will  be  perfectly  sufficient  per  se  to  infer  malice.  Whereas,  if  the  alleged 
slander  has  been  committed  in  the  pleadings  either  of  a  Supreme  Court,  which  is  the 
most  highly  protected  place  we  know  except  Parliament,  or  in  the  pleadings  of  any 
Inferior  Court,  or  stated  in  confidential  situations,  or  in  a  discussion  in  a  public  body 
privileged  and  entitled  to  hold  such  discussions,  it  is  necessary  not  only  to  libel  that  the 
slanderous  expressions  had  been  falsely  stated,  but  that  they  are  also  maliciously  stated  * 
and  for  this  reason,  though  defamatory  words,  if  uttered  in  a  common  place,  would 
entitle  the  pursuer  instantly  to  a  verdict  upon  proving  their  utterance,  yet,  in  a 
privileged  place  which  warranted  such  a  discussion,  it  might  be  necessaiy  to  prove  that 
they  were  maliciously  said.  I  am  also  clear — and  I  think  my  opinion  is  confirmed  by 
every  authority  to  be  found  either  in  Scotland  or  in  England — that  it  is  not  necessary 
in  cases  of  protection  to  prove  malice  by  what  is  called  extrinsic  evidence ;  but  that 
the  Jury,  in  every  such  case,  must  judge  from  the  expressions  made  use  o^  whether 
they  could  be  justified  by  the  place  where  they  were  made,  and  that  it  is  enough  for 
them  to  find  that  they  were  falsely  spoken,  and  that  also,  in  the  circumstances  of  the 
case,  they  were  maliciously  spoken.  Indeed  I  consider  the  whole  doctrine  on  this 
subject  so  well  illustrated  by  the  charge  of  the  Lord  Chief  Commissioner  in  the  case 
of  M'Lean  v.  Fraser,  (Murray,  Vol.  III.  p.  355,)  that  I  shall  refer  to  it  as  containing 
the  whole  doctrine  which  has  been  founded  on  by  either  of  the  parties  in  this  case.  It 
was  an  action  of  damages  for  words  spoken  in  a  Church  Court. — <'In  reference  to  this 
case,"  says  his  Lordship,  <' actions  for  slander  may  be  considered  as  of  two  kinds. 
Either  the  defender  has,  or  has  not,  a  right  to  speak  of  the  pursuer.  If  he  has  not 
then  he  is  liable,  if  the  accusation  is  false.  If  he  has  the  rights  then  he  is  protected' 
unless  he  maliciously  make  the  accusation.  In  the  first  case  it  is  not  necessary  to  state 
malice,  as  it  is  sufficient  if  falsehood  and  injury  are  proved ;  but,  in  the  second  malice 
must  be  stated  and  proved,  as  it  is  the  ground  of  the  action.  Whether  a  case  falls 
within  one  class  or  the  other,  is  a  question  for  the  Court ;  but  whether  malice  is  proved 
rests  entirely  with  the  Jury.  In  the  present  case  there  is  no  proof  of  any  grudge,  or 
act  showing  malice ;  but  the  proof  of  it  is  rested  on  the  facts  and  circumstances,  and, 
according  to  your  opinion  of  them,  you  will  find  for  the  pursuers  or  defenders."  Now 
in  the  present  case,  it  is  admitted  that  the  pursuer  expremly  libels  upon  the  expressions 
complained  of  being  falsely  and  maliciously  uttered ;  and  accordingly,  in  the  first  issue 
sent  to  the  Jury,  tiiey  are  expressly  desired  to  try  whether  the  words  there  stated  as 
having  been  used  by  the  defender  were  false,  malicious,  and  calumnious.  The  2d  and 
the  3d  [663]  issues  seem  to  me  to  have  been  prepared  for  the  purpose  of  enabling  the 
defender  to  just^  his  conduct,  and  to  establish  the  veriiaa  eorwicii  by  proving  that  the 
averments  contained  in  the  memorial  were  known  to  Dr.  Hamilton  to  be  false  when  he 
presented  these  papers.  Now  the  Jury  have  rebutted  the  justification,  and  have  found 
for  the  pursuer  on  all  the  issues.    No  doubt^  although  we  cannot  enter  into  the  matter 
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of  fact,  of  whioh  the  Jury  were  the  sole  judges,  we  ate  entitled  to  consider  whether  the 
charge  to  the  Jury  was  a  misdirection  in  point  of  law,  according  to  the  ciroomstances 
stat^  in  the  bill  of  exceptions.  It  humbly  appears  to  me  that  neither  of  Ihe  grounds 
set  forth  in  the  bill  in  the  circumstances  of  this  case,  affords  a  good  or  a  legal  exception 
against  the  charge  delivered.  This  leads  me,  however,  to  take  notice  of  the  Lord 
Chief  Commissioner's  charge.  Indeed  it  is  necessary  for  me  to  dwell  upon  it  very 
shortly,  not  only  to  submit  some  views  of  that  charge  different  from  what  have  been 
stated, 'but  also  as  necessary  to  explain  the  objections  which  occur  to  me  as  to  the  legal 
effect  of  the  exceptions  which  have  been  made.  The  substantial  part  commences  at  the 
foot  of  page  13,  and  I  conceive  that  the  learned  Judge,  in  the  first  part  of  it,  laid  down 
the  law  most  distinctly  and  most  accurately,  and  according  to  every  case  that  has  been 
decided,  either  in  this  country  or  in  England. 

In  an  ordinary  case  of  slander,  it  was  not  necessary  to  state  more  than  that  the 
words  were  falsely  uttered ;  but  that,  in  any  question  as  to  a  protected  place,  both  the 
summons  and  the  issues  must  contain  that  they  were  not  only  falsely  bat  maliciously 
uttered.  And  it  is  undeniable  that  the  summons  and  issues  are  quite  correct  in  this 
respect  Now,  let  me  go  down  to  the  last  and  concluding  part^  at  the  distance  of 
eighteen  lines.  I  shall  afterwards  consider  those  lines  I  have  now  passed : — ''  It  was 
therefore  for  the  consideration  of  the  said  Jury,  whether  the  words  used  by  Dr.  Hope, 
if  they  were  said  falsely  of  Dr.  ELamilton,  were  also  said  maliciously,  although  there  was 
no  extrinsic  evidence  of  the  malice."  I  conceive  that  under  this  final  clause,  which  may 
be  said  to  be  the  summing  up  of  the  whole  charge,  there  are  three  propositions  expressly 
stated  to  the  Jury.  1.  That  it  was  necessary  for  the  Jury  to  consider  if  the  words  used 
were  falsely  used.  2.  That  although  falsely  used,  they  must  consider  whether  they 
were  maliciously  said.  And  the  third  proposition  is,  ''  Although  there  was  no  extrinsic 
evidence  of  nuJice."  Now  I  conceive  that  this  contains  the  whole  sound  and  legal 
doctrine,  both  in  this  country  and  in  England,  with  regard  to  words  spoken  in  a  pro- 
tected place,  that  the  words  used  must  not  only  be  falsely  used,  but  must  be  maliciously 
used,  and  that  the  Jury  are  the  judges  of  the  malice,  although  there  be  no  extrinsic 
evidence  of  the  malice ; — ^in  shorty  that  malice  may  be  inferred  from  the  facts  and  cir- 
cumstances of  the  case,  from  the  animuB  if^uriandij  and  from  the  words  made  use  of 
being  such  as  could  not  be  justified  by  any  place.  And  I  conceive  that  this  contains 
the  sum  and  substance  of  Lord  Gillies's  charge  in  the  case  of  Dempster  v.  Gilchrist^  (see 
Borthwick,  p.  439,)  which  seems  to  have  been  held  as  a  model  by  both  parties,  and  in 
which  I  certainly  concur.  But,  in  so  &r  as  I  can  judge,  the  defender,  in  the  two 
quotations  I  have  made,  seems  to  have  obtained  the  benefit  of  every  proposition  laid 
down  by  Lord  Gillies,  In  short,  he  leaves  the  animus  ir^'uriandi  entirely  to  the  Jury, 
which  they  would  consider  [S64]  and  apply  in  the  whole  circumstances  of  the  case. 
To  the  doctrine,  therefore,  contained  in  the  first  and  the  last  parts  of  the  charge,  it 
seems  to  me  impossible  to  state  any  objection. — Now  I  proceed  to  consider  the  parts 
objected  to,  beginning  with  the  words,  *^And  accordingly  the  word  maliciously  was 
inserted  in  the  issues,  on  which  two  observations  arose,"  &c.  Now,  here  certainly  the 
Judge  did  not  say  that  this  was  not  a  protected  place.  It  is  true  he  said  there  was  no 
evidence  of  the  constitution  of  the  Academicus  Senatus,  and  nothing  was  proved  to 
establish  protection;  and  certainly  there  was  no  proof  whatever  upon  that  subject, 
which  is  idl  that  he  says.  There  might  have  been  evidence  led  upon  the  part  of  the 
defender,  showing  that  the  Senatus  Academicus  was  sufficiently  constituted  to  try,  to 
convict,  and  to  punish  any  of  its  members  for  moral  delinquency.  If  so,  it  should  have 
been  given  in  evidence.  But  when  there  are  such  disputes  betwixt  the  Patrons  and 
this  Senatus  Academicus  itself,  I  do  not  think  that  it  was  an  observation  impertinent 
to  the  cause  in  the  Judge  to  take  notice  that  there  was  no  evidence  of  the  constitu- 
tion of  the  Senatus ;  for  although  it  may  be  known  that  there  is  a  Senatus  Academicus, 
and  although  the  University  returns  a  member  to  the  Greneral  Assembly,  yet  it  might 
perhaps  have  been  right  to  have  had  some  evidence,  both  as  to  the  nature  of  its  con- 
stitution, and  the  protection  it  affords.  It  were  not  sufficient  to  say  that  there  was  a 
Senatus.  Their  constitution,  and  their  power  to  try  such  a  question,  might  have  been 
given  in  evidence.  Nothing  seems  to  be  taken  for  granted  in  the  Jury  Court,  as  I 
observe  that  the  Issues  in  this  case  begin  by  stating,  that  "it  being  admitted 
that  the  pursuer  is  Professor  of  Midwifery,  and  that  ti^e  defender  is  Professor  of 
Chemistry," — &cts  surely  more  notorious  than  the  constitution  of  the  Senatus,  and  their 


▼.Haw.  HAMILTON  V.   HOPS.  207 

power  of  entering  into  the  discussion  of  the  conduct  and  character  of  the  individoal 
Professors. 

I  conceive  that  the  fair  meaning  of  the  Judge  must  be  taken,  in  the  words  just 
read,  to  have  been  this,  « that  nothing  was  proved  to  establish  protection ;  and  that  as 
to  malice,  if  thai  {ue.  protection)  should  be  made  out,  it  was  for  the  Jury  "  to  consider 
the  malice  in  two  points :  1.  Because  it  seems  to  me  hardly  possible,  either  in  common 
sense,  or  according  to  the  fair  meaning  of  the  sentence,  to  apply  "  that "  to  malice,  with- 
out keeping  in  view  that  it  was  only  where  protection  was  established  that  his  observa- 
tions as  to  malice  could  apply.  For  instance,  how  could  extrinsic  malice  apply  to  any 
thing  but  protection  T — Extrinsic  evidence  of  malice  was  never  heard  of,  and  was  totally 
unnecessary  in  any  ordinary  case,  and  applied  solely  to  protection.  But  if  I  am  right 
in  what  I  formerly  stated,  and  what  has  been  uniformly  stated  on  every  Jury 
trial  in  this  country,  in  so  far  as  I  know,  as  well  as  in  England,  that  extrinsic  or  express 
proof  of  direct  malice  was  not  necessary,  but  that  intrinsic  or  internal  evidence  might 
arise  out  of  the  facts  and  circumstances  of  the  case,  and  out  of  the  character  and  nature 
of  the  words  used, — then,  if  the  words  used  were  impertinenti  unnecessary,  and  not 
intended  to  forwaid  the  argument,  but  to  insult  and  harass  the  feelings  of  the  person 
to  whom  they  were  spoken,  the  Jury  were  certainly  entitled  to  consider  quo  animo  they 
were  uttered,  and  whether  they  were  to  infer  malice  from  them  or  not.  In  short,  as 
the  Judge's  first  observation  upon  extrinsic  malice  applies  solely  to  protection,  so  I  con- 
ceive that  ^e  second  [666]  observation  he  makes  as  to  intrinsic  malice  applies  also  to 
protection  alone,  and  could  not  possibly  be  applied  by  the  Jury  in  any  other  way,  as 
the  learned  Judge  had  before  told  them  that  it  was  only  in  a  protected  case  that  it  was 
at  all  necessary  to  libel  upon  malice.  The  Judge  then  proceeds.  As  to  the  first  he 
remarks,  that  there  was  no  extrinsic  evidence  of  malice.  And  I  fairly  admits  that  if 
extrinsic  evidence  was  necessary,  the  exceptor  would  have  been  entitled  to  a  new  trial, 
because,  if  it  was  necessary,  as  the  Judge  has  said  it  was  unnecessary,  the  verdict  could 
not  have  been  supported.  Then  the  Judge  goes  on:  ''As  to  the  second,  intrinsic,  or 
malice  arising  out  of  the  circumstances  of  the  case,  and  out  of  the  character  and  nature 
of  the  words  proved,  it  was  a  question  for  the  said  Jury,  on  the  whole  proof,  to  consider 
with  what  animus  Dr.  Hope  spoke  the  words,  and  whether  they  were  maliciously  said." 
Now  this  was  applied  only,  and  could  only  apply,  to  a  protected  case ;  because,  if  it 
were  otherwise,  it  was  not  necessary  for  tJie  Jury  to  consider  with  what  animus  Dr. 
Hope  spoke  the  words,  and  whether  they  were  maliciously  said.  And  this,  as  he  had 
stated  just  above,  arose  out  of  the  facto  and  circumstances  of  the  case,  and  from  the 
character  and  nature  of  the  words  proved.  If  I  am  right  in  this  view,  it  seems  to  me 
to  be  perfectly  clear,  according  to  every  fair  construction,  that  the  learned  Judge's 
observations,  both  upon  extrinsic  and '  intrinsic,  apply  solely  to  protection  and  to  pro- 
tected places,  and  could  not  possibly  apply  to  anything  else,  and  that  the  relative  thai 
can  only  apply  to  protection,  to  which  he  shows  how  malice,  both  intrinsic  and  extrinsic, 
is  to  be  applied.  The  learned  Judge  then  proceeds :  "  He  could  not  stete  to  the  Jury 
that  this  was  a  protected  place.  The  words  used  were  not  protected  by  the  place  where 
they  were  spoken."  These  words  are  the  most  inaccurate  in  the  whole  charge ;  and,  as 
to  their  effect,  my  mind  was  at  first  left  in  some  suspense  and  doubt.  But  I  think  I 
can  see  clearly  what  was  the  intention  of  the  Judge,  and  how  it  may  be  reconciled  both 
to  the  preceding  and  posterior  parte  of  the  charge,  as  to  which  I  cannot  see  any  ground 
of  exception.  Although  the  Judge  had  formerly  explained  that  there  was  no  evidence 
of  this  being  a  protected  place, — and  certoinly  none  had  been  led  to  that  effect^ — ^yet 
every  word  of  the  charge  proceeds  upon  the  supposition  that  it  was  a  protected  place, 
and  not  one  word  which  he  has  stetod  to  the  Jury  would  have  been  necessary  in  any 
other  view ;  and  therefore  I  conceive  that  perhaps  it  is  but  fail  to  construe  the  words 
consistently  with  every  other  part  of  the  charge.  And  I  beg,  with  great  deference,  to 
submit  whether  the  Judge  did  not  explain  to  the  Jury  what  he  meant,  that  he  could 
not  say  from  the  evidence  that  this  was  a  protected  place,  but  that  the  words  used  were 
not  protected  by  the  place  where  they  were  spoken.  And  certainly  there  are  many 
words  which  never  could  be  protected  by  the  place  where  they  were  spoken,  however 
protected  that  place  might  be ;  and  although  no  evidence  had  been  led  as  to  the  nature 
of  the  protection,  the  Judge  was  surely  entitled  to  say  that  these  words  could  not  be 
protected  by  the  place  where  they  were  spoken,  nor  by  any  place  whatever.  Every 
word  of  the  charge  gives  the  defender  the  full  benefit  of  the  protected  place,  although 
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the  Judge  certainly  says  that  the  words  were  not  protected  by  the  place  where  they 
were  spoken,  which  just  comes  to  this,  that  in  a  Senatus  Academicus  one  Professor  was 
not  entitled  to  say  to  another  that  '<  the  fellow  lies,  and  knows  that  he  lies."  [B56]  Now, 
if  this  be  a  misdirection  in  law,  that  the  words  used,  as  contained  in  the  libel  and  the 
issues,  and  proved,  were  not  protected  by  the  place  where  they  were  spoken,  then  I 
would  certainly  concur  in  thinking  that  there  was  a  misdirection  in  his  charge. 

But  I  can  never  conceive  that  any  place,  however  protected,  could  warrant  the  use 
of  these  words,  nor  that  the  Senatus  Academicus  could  have  warranted  them;  and 
therefore  I  conceive,  that  even  giving  the  utmost  latitude  of  protection  to  the  place 
where  they  were  uttered,  the  words  used  were  not  protected  by  it  I  really  do  not 
know  any  place  that  would  protect  the  use  of  such  language.  Supposing  that  a  respect- 
able body  of  Professors  assembled  to  discuss,  and  believing  themselves  entitled  to  discuss, 
either  the  medical  curriculum,  or  the  propriety  of  the  memorials  presented  by  Dr. 
Hamilton  to  the  Patrons,  I  cannot  conceive  that  the  place  where,  on  account  of  the 
characters  present^  every  thing  ought  to  have  been  conducted  in  a  temperate  and 
dignified  manner,  could  possibly  warrant  the  use  of  such  opprobrious  epithets  as  were 
found  to  be  proved  by  the  verdict  on  the  first  issue.  Instead  of  forwarding  the  cause, 
the  argument^  or  the  discussion  in  which  they  were  engaged,  I  conceive  it  must  at  once 
put  an  end  to  all  discussion.  If  the  person  to  whom  they  were  applied  had  been 
present,  it  must  have  led  to  immediate  personal  violence,  be  the  consequences  what 
they  might,  and  put  an  end  to  all  discussion.  I  conceive  that  the  proceedings  in  a 
Supreme  Court  are  entitled  to  a  higher  degree  of  protection  than  those  of  any  other 
meeting,  Parliament  excepted ;  yet  if  it  were  possible  to  suppose,  what  I  cannot  conceive 
possible,  that  any  gentleman,  either  in  presence  of  the  Court)  or  at  a  Faculty  meeting, 
could  apply  such  terms  to  a  brother  advocate,  I  conceive  that  the  place,  however  pro- 
tected, could  not  protect  the  words  spoken,  but  that  it  would  be  held  relevant  to  send 
the  case  to  a  Jury.  Your  Lordships  will  recollect  the  late  case  of  Swinton  v.  Taylor, 
where  language  very  dilferent  indeed  from  what  has  been  made  use  of  on  this  occasion, 
although  used  in  judicial  pleadings,  under  feelings  of  great  irritation,  and  of  great 
suffering,  yet^  as  it  was  not  pertinent  to  the  case,  was  found  to  be  such  that  it  could 
not  be  protected,  even  under  such  circumstances.^  In  the  same  way,  in  the  case  of 
Anderson  v,  Eichardson,  18th  June  1787,  which  was  the  case  of  a  Professor  giving 
advice  to  three  of  his  students,  and  where  it  was  pleaded  that  a  Professor,  in  relation  to 
his  students,  stood  in  the  situation  of  a  father  or  guardian,  and  was  completely  protected 
for  what  he  said  to  them,  Anderson  brought  an  action  before  the  Commissary  of  the 
district,  libelling  that  Professor  Richardson  had  iigured  his  character,  and  that^  in  a 
conference  with  three  students,  he  had  mentioned  that  Anderson  was  a  bad  man,  and  a 
detestable  member  of  society.  The  Commissary,  on  accoimt  of  the  confidential  situa- 
tion of  the  parties  to  whom  this  was  communicated,  assoilzied  the  defender;  but  the 
Court  altered  the  judgment^  and  repelled  the  objection  to  the  relevancy  of  the  libel. 
This  was  certainly  showing  that  no  protection  from  confidential  situations  could  warrant 
the  use  of  such  language  and  such  slander ;  and  yet  I  cannot  help  thinking  that  this 
was  a  much  more  protected  case  than  [567]  the  present.  The  Commissaries  of 
Edinburgh  found  damages  due  by  Dr.  Duncan  to  this  Dr.  Hamilton  on  account  of  words 
spoken  by  him  in  this  very  Senatus  Aq^emicus,  and  in  his  class  to  his  students ;  and 
this  Court  confirmed  their  judgment.'  I  do  not  mean  to  enter  into  the  circumstances 
in  the  case  of  Scarlett^  and  of  Forteath  Williamson  v.  Lord  Fife,  and  many  others 
referred  to  by  the  counsel,  all  of  which  I  consider  to  be  well  decided.  In  all  of  these 
cases,  it  was  a  question  for  the  Jury,  on  the  whole  proo^  to  consider  with  what  cmirnus 
the  person  spoke  the  words ;  and  it  was  therefore  for  the  consideration  of  the  Jury,  as 
was  stated  by  the  Judge  in  the  present  case,  whether  the  words  used,  if  they  were  said 
wisely  of  Dr.  Hamilton,  were  also  said  maliciously,  although  there  was  no  extrinsic 
evidence  of  malice ;  and  I  cannot  help  thinking  that  in  every  part  of  this  charge  the 
defender  had  the  full  benefit  of  this  being  a  protected  place,  although  it  was  not 
sufficient  to  protect  the  words  spoken. 


1  Ante,  VoL  L  No.  71.     Affirmed  June  4,  1824,  (2  S.  App.  Ca.  p.  245). 
»  Ante,  Vol.  IV.  No  ^80. 
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Now,  in  the  Hoiise  of  Loids,  in  Lord  Fife's  case,  it  was  asked  in  what  manner  the 
party  had  heen  iigared  by  the  charge ;  and  it  was  laid  down  that  it  was  absolutely 
necessaiy  to  state,  not  only  what  the  misdirection  was,  but  what  it  was  that  the  Judge 
ought  to  have  said.  If  the  defender  had  wanted  any  explanation  of  the  charge — ^if  he 
had  wanted  the  Judge  to  state  whether  it  was  a  protected  place  or  not^  so  as  to  admit 
of  fair  discussion — and  whether,  under  such  protection,  real  or  believed,  the  defender 
was  entitled  to  make  use  of  such  language — and  whether  it  was  pertinent  or  impertinent 
to  the  case,  this  ought  to  have  been  stated ;  and  the  Judge  might  have  given  his  opinion 
to  the  Jury,  whether,  even  supposing  the  place  had  all  the  protection  w£ch  they  claimed 
for  it,  it  was  not  the  duty  of  the  Jury  to  consider  the  animus  with  which  these  words 
were  spoken,  even  supposing  the  words  had  been  used  in  a  protected  place.  This  is 
just  what  occurred  in  Lord  Fife's  case,  where  there  had  certainly  been  an  inaccuracy 
in  point  of  law.  In  this  view,  I  call  the  attention  of  the  Court  to  the  exception  taken, 
beyond  which  surely  the  party  cannot  pretend  to  go.  It  first  states  that  the  Judge 
ought  to  have  directed  the  Jury  to  find  a  verdict  for  the  said  defender,  on  the  ground 
that  the  discussion  at  the  meeting  of  the  Senatus  Academicus,  on  the  23d  of  April 
1825,  was  a  privileged  discussion  in  which  the  defender  was  entitled  to  take  part,  and 
that  the  defender  had  confined  himself  to  the  proper  subject-matter  of  that  discussion ; — 
that  the  expressions  then  and  there  used  by  the  defender  referred  solely  to  the 
representation  laid  by  the  pursuer  before  the  Patrons  of  the  University,  as  to  the 
manner  in  which  the  defender  and  certain  of  his  colleagues  discharged  their  pro- 
fessional duty — which  representations  were  contained  in  the  foresaid  petition  and 
memorials,  then  regularly  under  discussion  in  the  Senatus  Academicus.  Now,  although 
I  have  certainly  great  cause  to  regret  that  the  charge  of  the  Lord  Chief  Commissioner 
has  not  been  so  perfectly  accurate  as  it  usually  is,  so  as  to  give  rise  to  this  long  discussion, 
and  which  may  be  accounted  for  from  the  great  fatigue  of  this  trial,  and  from  the 
charge  having  been  delivered  at  four  or  five  o'clock  in  the  morning,  yet  I  must  say  that 
his  direction,  wth  all  the  imperfections  with  which  it  has  been  charged,  is  more  accurate 
and  more  [668]  legal,  and  more  consonant  to  the  practice  both  in  EBygkuid  and  Scotland, 
than  what,  it  is  insisted  in  the  exceptions,  it  ought  to  have  been.  For  if,  instead  of 
leaving  to  the  Jury  to  consider  with  what  animus  Dr.  Hope  spoke  the  words,  and 
whether,  if  they  were  said  falsely  of  Dr.  Hamilton,  they  were  also  said  maliciously,  he 
had,  on  the  contrary,  adopted  the  words  in  the  exception,  he  would  have  been  depriving 
the  Jury  of  the  possibility  of  judging  what  was  the  animus  with  which  they  were  used, 
and  which  belongs  to  the  Jury  alone — whether  they  were  pertinent  to  the  subject  of 
inquiry — whether  they  tended  to  further  the  subject  of  discussion — and  whether,  if 
they  were  said  falsely,  they  were  also  said  maliciously.  In  short,  I  do  humbly  conceive, 
that  if  the  Judge  had  adopted  the  veiy  words  insisted  upon  in  this  exception,  it  would 
have  been  a  most  illegal  charge — a  charge  which  could  not  have  been  justified ;  and 
I  cannot  conceive  that  this  Court  could  have  supported  such  a  charge  as  is  proposed  in 
this  part  of  the  exception.  But  then  there  is  a  second  ground  for  exception,  which 
seems  to  me  to  be  equally  ill  founded  with  the  other,  and  likewise  on  the  ground  that 
there  was  no  distinct  proof  of  express  malice  given  in  evidence  to  make  out  a  case  of 
malicious  libeL  Now  in  Lord  Gillies's  charge,  and  in  every  other  charge  that  I  have 
seen,  it  is  expressly  stated  that  no  proof  of  express  malice  was  necessary — that  the  Jury 
were  entitled  to  ii^er  that  malice  horn  the  animus  with  which  the  words  were  spoken — 
whether  they  were  pertinent  or  impertinent  to  the  discussion — whether  they  were 
spoken  with  the  view  of  forwarding  the  cause,  or  with  the  view  of  venting  malice. 
If  the  Judge  had  stated  what  it  is  proposed  he  should  have  done  in  this  second  ground 
of  exception,  I  should  have  conceived  that  it  was  totally  erroneous  in  point  of  law — 
that  extrinsic  or  direct  evidence  of  malice  was  not  necessary  in  that  or  any  other  case ; 
but  that  it  was  the  duty  of  the  Jury  to  judge,  in  the  first  place,  whether  it  was  false, — 
and  secondly,  whether,  in  the  whole  circumstances  of  the  case,  it  was  also  malicious 
and  uncalled  for,  either  as  pertinent  to  the  question,  or  as  forwarding  the  discussion. 
It  is  on  these  grounds  that  I  consider  the  exception  not  well  founded 

PuTweT^s  Atdhoriiie8.—Staxkie  on  libel,  241 ;  2  Starkie  on  Evidence,  862-883, 
912,  3,  4;  Gilchrist  v.  Dempster,  (2  Murray,  471-^);  Lord  Oillies  in  McLean  v. 
Fraser,  (3  Md.  365) ;  Lord  OiUies  in  Tytler,  (3  ibid.  266). 

Defender's  AfahoriH€8.—Siaakie  on  Libel,  232 ;  2  Starkie  on  Evidence,  862,  7,  8, 
8HAW,  VOL.  n.  14 
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9,  873-902,  and  Gases  referred  to ;  Williamson,  Nov.  18,  1819,  (F.C.)  and  March  20, 
1821,  (2  Mnrray,  463) ;  Tytier  v.  M'Intosh,  (3  Murray,  244) ;  Gibson  v.  Marr,  (ibid. 
258) ;  M'Lean  v.  Eraser,  (ibid.  363) ;  Cooper  v.  Mintosh,  {ibid.  362) ;  Gilchrist  v. 
Dempster,  (Borthwick,  App.  439) ;  Jekyll  v.  Sir  John  Moore,  (Holt,  178). 

[Of.  Adam  v.  Allan,  3  D.  1066,  1067 ;  Fenton  v.  Ourrie,  6  D.  713 ;  Dutibar  v. 
Stoddart,  11  D.  593 ;  M'ltUosh  v.  Flatoerdew,  13  D.  727.] 


No.  290.  V.  Shaw  559  (O.E.  697).    12  May  1827.    Ist  Div  —Lord  Alloway. 

E.  Mackenzie  v.  W.  Fbaseb,  &c. 

[Fully  reported  4  W.  &  S.  410 ;  6  S.R.R.  (H.L.)  437.] 


No.  291.  V.  Shaw  564  (O.E.  602).     12  May  1827.     2nd  Div. 

H.  Gk)RDON,  Petitioner. — Ghrdan — Lumsden, 
Mrs.  Jane  Duncan,  Baspoiident. — Jejffrey — ItiUher/urd. 

Process — Expenses — Inhibition. — A  petition  for  recal  of  an  inhibition  on  a  depending 
action  having  been  refused ;  and  thereafter  the  action  having  been  abandoned,  and  a 
second  petition  for  recal  having  been  presented,  but  no  extrajudicial  application  having 
been  made  for  a  discharge — Held, — 1. — ^That  such  an  application  should  have  been 
made,  and  therefore  the  expenses  refused,  but  the  inhibition  recalled  of  consent ; — 
and, — 2. — ^That  it  was  incompetent  to  recal  the  former  judgment,  or  to  award  the 
expenses  of  the  first  petition. 

Shortly  after  the  judgment  pronounced  {aniey  No.  277)  in  the  application  at  Gordon's 
instance  for  recal  of  inhibition  used  by  Mrs.  Jane  Duncan  on  an  alternative  summons 
of  declarator  of  marriage  and  damages  for  seduction  at  her  instance  pending  before  the 
Commissaries,  she  gave  in  a  petition  to  them,  praying  that  her  summons,  which  she 
considered  defective  in  certain  particulars,  might  be  dismissed,  (which  was  subsequently 
done,)  reserving  to  her  to  bring  a  new  action.  Gordon  then  gave  in  a  petition  to  this 
Court)  of  new  praying  for  recal  of  the  inhibition,  and  also  craving  their  Lordships  to 
recal  the  judgment  pronounced  on  his  former  petition,  and  to  find  him  entitled  to  the 
expenses  of  &e  discussion  thereon.  The  Court,  of  consent,  recalled  the  inhibition,  but 
refused,  quoad  ultra,  the  prayer  of  the  petition,  which  they  held  to  be  incompetent ; 
and  they  likewise  refused  to  allow  Gordon  the  expense  of  the  present  application,  on  the 
ground,  that  as  the  diligence  fell  by  the  dismissal  of  the  summons  on  the  dependence 
of  which  it  was  executed,  it  was  oidy  necessary  to  register  a  discharge  in  order  to  clear 
the  record,  and  that  he  had  never  made  any  extrajudicial  application  for  a  discharge. 


No.  294.  V.  Shaw  566  (O.E.  606).    16  May  1827.    2xid  Div. 

Mrs.  C.  MuNRO  or  Rose,  Pursuer  and  Advocator. — D.  of  F.  Moncreiff— 

Tliomson — Jeffrey — Skene. 

G.  Boss,  Defender  and  Respondent. — Forsyth — Cockbwm. 

Parent  and  Child — Marriage — Domicile. — ^A  Scotchman  by  birth,  who  inherited  a 
landed  property,  and  succeeded  to  an  entailed  estate  in  Scotland,  but  who  settled  in 
England  in  early  life,  making  occasional  visits  to  Scotland  for  business  and  amuse- 
ment^ having,  after  about  forty  years  residence  in  England,  had  a  son  by  an  illicit 
connexion  with  an  Englishwoman ;  and  having  come  four  years  thereafter  to  Scotland, 
accompanied  by  the  child  and  the  mother,  where,  after  a  residence  of  fifteen  days,  he 
was  married  to  her ;  and  having  remained  in  Scotland  for  about  two  months,  and 
then  returned  to  England  with  his  wife  and  child,  where  they  resided  till  his  death — 
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Held,  in  a  declaratoT  of  oastaidy  brought  at  the  instance  of  the  next  heir  to  the 
entailed  estate,  that  the  son  was  legitimated  by  the  marriage  of  his  parents. 

The  late  Alexander  Boss  was  bom  in  Scotland,  in  which  country  he  inherited  a 
paternal  estate.  In  early  life  (about  the  year  1770)  he  went  to  London,  and  settled  in 
business  as  an  army-agent  In  1787  he  succeeded  to  the  entailed  estate  of  Cromarty  in 
Scotland,  and  became  a  freeholder  in  two  Scotch  counties,  after  which  period  he  occasion- 
ally visited  Scotland  for  the  purpose  of  attending  elections  of  members  of  Parliament^ — 
of  visiting  his  friends, — and  of  private  business;  but  his  constant  residence  was  in 
London,  where  he  married  in  1777,  and  had  a  family  of  [667]  daughters.  After  the 
death  of  his  wife,  he  formed  an  illicit  connexion  with  Miss  Woo£nan,  an  English- 
woman, by  whom  be  had  a  son,  the  present  defender,  bom  in  London  in  1811.  In 
spring  1815,  Mr.  Boss,  accompanied  by  Miss  Woodman  and  his  son,  came  down  to 
Scotland,  with  the  intention  of  entering  into  a  marriage  there  for  the  purpose  of  legiti- 
mating their  son.  They  arrived  at  Newhaven  on  the  25th  of  May  of  that  year ;  and 
having  lived  there  in  lodgings  for  about  a  fortnight^  they  were,  on  the  10th  of  June, 
regularly  married  by  the  cleigyman  of  the  parish,  according  to  the  forms  of  the  church 
of  Scotland.  They  then  made  a.  short  tour  in  the  north  of  Scotland,  in  the  progress  of 
which  they  visited  Mr.  Boss's  estate  of  Cromarty,  and  resided  at  his  house  there  for  a 
few  weeks,  during  which  period  he  introduced  &e  lady  to  his  friends  as  his  wife,  and 
the  defender  as  his  son.  They  left  Scotland  on  the  27th  of  August,  and  returned  to 
London,  where  they  continued  to  reside  until  the  period  of  Mr.  Boss's  death,  which 
happened  in  1820.  On  this  event)  his  son,  the  defender,  took  out  a  brieve  from  Chancery, 
for  the  purpose  of  having  himself  served  lawful  heir  of  tailzie  to  his  father  in  the  estate 
of  Cromarty ;  whereupon  the  pursuer,  Mrs.  Bose,  who  was  the  next  heir  of  entail  to 
that  estate,  and  entitled  to  succeed  on  the  failure  of  Mr.  Boss  without  lawful  issue  male,' 
raised  an  action  before  the  Commissary  Court,  setting  forth  that  she  was  nearest  lawful 
heir  of  tailzie,  and  that  the  defender  had  taken  out  brieves,  intended  to  intermpt  and 
interfere  with  her  in  establishing  her  right  to  that  estate ;  and  concluding  to  have  it 
found  that  the  defender  was  bom  a  bastard  in  England,  and  that  he  "  still  is  held  and 
repute  a  bastard,  and  that  therefore  he  is  incapable  of  lawful  succession,  and  has  no  title 
to  any  of  the  civil  rights  competent  to  lawful  children." 

The  Commissaries  pronounced  an  interlocutor,  which  was  acquiesced  in  by  the 
parties,  finding  that  the  defender  was  the  son  of  Mr.  Boss  and  Miss  Woodman ;  but, 
being  equally  divided  in  opinion  as  to  the  legitimation,  judgment  passed,  according  to 
the  rale  of  that  Court,  in  favour  of  the  defender,  who  was  accordingly  assoilzied  from  the 
declarator  of  bastardy. 

The  pursuer  having  thereupon  brought  the  cause  before  this  Court  by  advocation, 
it  was  onlered  to  be  heard  before  the  whole  Judges. 

Argued  for  the  Pursuer. — ^The  only  question  before  the  Court  is  one  of  status.  No 
question  as  to  the  right  to  a  real  estate  could  be  competently  tried  in  the  Commissary 
Court ;  and  although  the  cause  of  this  action  originates  in  a  competition  for  the  estate 
of  Cromarty,  which  incidentally  depends  on  the  status  of  the  defender,  this  question  of 
pure  consistorial  law,  competent  only  in  a  Consistorial  Court,  cannot  be  affected  by  that 
circumstance.  It  would  be  a  most  dangerous  doctrine  to  allow  the  law  of  status  to 
depend  on  whether  the  party's  father  has  a  landed  estate  or  not.  Suppose  there  were 
two  sons,  could  the  circum-  [668]  -stance,  that  the  succession  to  a  Scotch  estate  would 
be  regulated  by  the  decision,  induce  the  Court  to  make  the  eldest  lawful,  and  the  second 
a  bastard,  or  the  same  person  lawful  as  to  a  landed  estate,  and  a  bastard  in  respect  to 
moveables  left  by  his  father  to  Ms  eldest  lawful  son,  there  being  confessedly  no  peculiar 
rule  as  to  succession  to  landed  estate,  different  from  succession  to  moveable  estate  ?  This 
cannot  be  maintained,  and  this  case  must  therefore  be  considered,  as  it  is  in  the  summons 
an  action  regarding  personal  status,  without  reference  to  the  circumstances  which  may 
incidentally  follow  the  result 

It  is  an  admitted  fact,  that  the  defender  was  once  a  bastard,  and  it  therefore  lies  on 
him  to  establish  that  he  has  been  made  legitimate  by  the  subsequent  marriage  of  his 
parents.  The  circumstances  of  the  case  are  simple,  and  the  parties  do  not  differ  mate- 
rially in  r^;ard  to  them ;  but  it  is  of  importance  for  the  pursuer  to  observe,  that  it  is 
stated  in  the  defender's  Case  that  the  sole  object  of  the  late  Mr.  Boss  in  coming  to 
Scotland  was  to  legitimate  his  child,  and  consequently  there  was  no  purpose  of  taking 
up  his  residence  here. 
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By  the  law  of  England,  there  can  be  no  legitimation  per  subsequens  tncUrimomum ; 
and  there  being  here,  therefore,  a  eonflictus  legum^  we  must  look  for  some  principle  for 
determining  which  law  is  to  rule  the  case. 

It  is  clear  that  it  cannot  be  determined  by  the/e^rutTi  in  which  the  question  comes 
to  be  tried,  although  this  seems  to  have  weighed  strongly  in  the  mind  of  one  of  the 
Judges  in  the  Commissary  Court ;  and  the  first  point  truly  of  importance  to  be  ascer- 
tained, is  the  domicile  of  Alexander  Boss  at  the  birth  of  his  child,  at  his  marriage,  and 
at  the  period  of  his  death.  The  domicile  here  in  question  is  totally  different  from  that 
which  is  sufficient  to  found  jurisdiction  against  parties  in  our  Courts ;  it  is  the  place  of 
constant  residence,  ubi  larem  summamque  fortunam  constUuerunt^  and  according  to  the 
law  of  which,  moveable  succession  ab  xtdestato  would  be  governed ;  and  in  numerous 
decided  cases  there  cannot  be  the  slightest  doubt  that  Boss's  fixed  domicile  was  in 
England,  by  the  law  of  which  his  moveable  succession  must  have  been  regulated.  It  is 
incumbent  on  the  defender  to  show  some  definite  rule  and  distinct  principle  by  which 
his  legitimacy  is  to  be  made  out ;  and  he  must  necessarily  fix  either  on  the  lex  loci  con- 
tractds^  the  lex  rei  siiod^  or  the  lex  domicilii  of  the  parents.  The  defender  has  deemed 
it  enough  to  rest  his  case  on  the  lex  rei  sites.  But  this  is  a  question  of  status ;  the  right 
of  inheritance  is  merely  an  accidental  circumstance,  and  the  judgment  must  be  the  same 
as  if  no  land  depended  on  it^  or  as  if  the  estate  had  been  in  England.  Suppose  there  had 
been  no  estate  at  the  date  of  the  marriage,  but  only  acquired  afterwards,  this  subsequent 
acquisition  could  have  had  no  influence  on  the  legal  effects  of  the  prior  marriage,  though 
a  question  of  inheritance  would  depend  on  the  decision,  as  it  does  here ;  and  indeed,  if 
any  [669]  point  has  been  fixed  by  the  case  of  Sheddan,  it  is  this,  that  the  situation  of 
the  property  claimed  cannot  be  the  rule.  In  like  manner,  in  the  Strathmore  case  it  was 
assumed  that  there  could  be  no  claim  to  the  Scotch  estate ;  and  the  claim  of  aliment 
made  in  this  Court  proceeded  on  the  assumption  of  Bowes's  illegitimacy.  And  in  this 
case,  too,  we  have  it  on  the  authority  of  the  Lord  Chancellor,  that  the  case  of  Sheddan 
was  not  decided  at  all  on  the  point  of  alienage.  The  lex  rei  eitce^  therefore,  cannot  be 
the  rule. 

As  to  the  forum  originis  of  the  father,  it  can  be  of  no  weight  in  competition  with 
his  established  domicile ;  and  indeed  it  has  been  lately  held  in  the  case  of  Pedie  v. 
Grant,  that  it  does  not  even  found  jurisdiction.  The  forum  originis^  as  well  as  the 
other  circumstances  founded  on  by  the  defender  as  keeping  up  a  connexion  with 
Scotland,  may  all  be  important  ingredients  in  ascertaining  the  domicile  where  that 
is  disputed;  and  a  man  may  perhaps  more  easily  regain  his  original  domicile,  than 
acquire  one  elsewhere.  But  where  the  domicile  is  fixed  beyond  dispute,  as  it  is  here, 
then  tllefort^m  originis^  or  the  circumstances  of  mere  connexion  with  a  country,  can 
be  of  no  consequence,  as  their  only  use  is  to  determine  which  is  the  true  domicile  when 
that  is  uncertain ;  but  the  domicile  being  fixed,  these  circumstances  cannot  in  the  least 
affect  the  question  of  status. 

But  it  is  said  that  the  marriage  was  contracted  locally  within  Scotland ;  and  this  is 
in  truth  the  only  circumstance  to  distinguish  this  case  from  those  of  Sheddan  and 
Strathmore,  in  the  latter  of  which,  although  that  point  was  left  open  by  the  Lord 
Chancellor,  it  was  done  in  a  manner  which  by  implication  excludes  the  defender's  plea. 
Though  the  marriage  here  was  in  point  of  solemnity  celebrated  in  Scotland,  and  so,  as 
to  its  form,  is  effectual  in  both  countries ;  yet,  as  to  its  operation,  it  must  be  held  to  be 
an  English  marriage,  being  contracted  by  parties  domiciled  in  England,  and  subject  to 
the  law  of  England,  but  coming  to  Scotland,  not  to  get  the  benefit  of  the  Scottish  form 
of  solemnizing  the  marriage,  but  of  the  Scottish  rule  of  law  as  to  its  effects.  All  the 
consequences  of  the  marriage  were  to  take  effect  in  England ;  and  that  it  is  not  correct 
to  say  that  the  l^al  consequences  of  marriage  depend  on  the  place  where  it  is  entered 
into,  is  established  by  the  divorce  cases  in  1816,  where  marriages  solemnised  in  England 
were  found  to  be  dissoluble  in  Scotland,  notwithstanding  the  law  of  the  place  where 
they  were  contracted,  which  dedarei^  them  indissoluble.  If  a  Scotchman  domiciled  in 
Scotland  marry  in  England,  all  the  legal  consequences  attach  to  the  status  according-  to 
the  law  of  Scotland,  as  the  communion  of  goods, /tM  rdietce^  &c.  And  the  same  holds 
in  England  as  to  Gretna  Green  marriages;  the  effects  of  such  marriages  take  place 
according  to  the  law  of  England,  where  the  parties  are  domiciled, — and  not  the  law  of 
Scotland,  where  the  marriages  were  contracted.  The  effects  are  all  regulated  by  the 
law  of  the  man's  [570]  domicile ;  and  so,  if  an  Englishman  many  in  England,  then 
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come  to  Scotland,  and  be  theie  domiciled,  his  estate  and  effects  will  be  regulated,  in 
regard  to  the  interests  of  the  spouses,  by  the  law  of  Scotland.  Marriage  is  in  fact  a 
contract  yurw  gerUiutn^  and  effect  is  always  given  to  it,  not  according  to  the  law  of  the 
place  where  it  is  contracted,  but  of  the  domicile  of  the  parties  where  effect  is  to  be 
given  to  it ;  and  it  is  on  this  principle  that  the  Scotch  divorces  of  English  marriages 
are  allowed ;  for  the  divorce  cannot  have  place  when  the  parties  are  not  domiciled  in 
Scotland.  Divorce  being  the  damage  for  non-implement  of  the  contract,  the  remedy 
must  be  given  according  to  the  law  of  the  country  where  it  comes  to  be  implemented, — 
not  of  that  where  it  has  been  contracted.  The  French  case  of  Conti  is  one  exactly  in 
point  to  this.  It  was  there  held  that  the  lex  loci  eontract'ds  did  not  rule  the  case,  but 
that  the  effect  of  the  marriage  in  legitimating  the  offspring  was  to  be  regulated  by  the 
lex  domicilii  of  the  parents;  and  in  our  own  case  of  Strathmore,  while  the  Lord 
Chancellor  no  doubt  reserves  the  question  of  a  marriage  contracted  in  Scotland,  he 
couples  that  reservation  with  the  further  quality  of  the  domicile  also  being  in  Scotland. 

It  thus  appears  that  the  rule  of  judgment  cannot  be  found  in  the  place  of  the 
situation  of  the  estate — of  the  father's  birth — or  of  the  marriage ;  but  it  is  to  be  found 
in  the  domicile  of  the  parents,  either  at  the  birth  of  the  child,  at  the  marriage,  or 
subsequent  to  the  marriage.  There  is  no  occasion  to  prejudge  the  question,  whether 
the  domicile  at  any  one  of  these  periods  would  be  sufficient,  because  in  the  present  case 
the  domicile  was  English  at  all  of  them.  If  the  domicile  were  in  Scotland  at  the  birth 
and  the  marriage,  the  legitimacy  would  be  clear,  and  nothing  could  alter  the  status.  If 
the  domicile  were  in  Scotland  at  the  marriage,  but  in  England  at  the  birth,  it  would 
still  be  a  doubtful  case.  But  here  every  point  is  against  tibe  defender,  as  there  never 
was  a  domicile  in  Scotland  from  the  time  his  father  first  left  it. 

I^  again,  the  place  of  birth  be  taken  as  the  rule,  then  the  defender  was  bom 
illegitimate,  according  to  the  domicile  of  his  parents  at  that  period,  and  he  is  incapable 
of  being  legitimated  by  the  law  of  England. 

All  the  foreign  jurists  who  write  on  general  law  are  agreed  that  in  questions  of 
proper  personal  status,  where  there  is  a  conflichus  legum,  the  law  of  the  domicile  prevails ; 
and  where  once  the  personal  status  has  been  established  in  the  place  of  the  party's 
domicile,  it  follows  him  all  over  the  world,  and  cannot  be  altered  without  a  violation 
of  the  principles  of  international  law.  Perhaps  it  will  be  contended  that  there  may  be 
a  double  status,^-one  legitimate,  and  the  other  illegitimate ;  but  it  is  scarcely  necessary 
to  go  into  this,  as  here  there  was  only  one  domicile. 

It  will  not  be  maintained  that  there  is  such  a  legitimacy  here  as  would  have  enabled 
the  defender  to  take  his  father's  real  estate  in  England,  or  even  his  personal  estate  db 
itUeskUo.  It  is  said,  however,  that  a  double  [571]  status  has  been  sustained  in  England 
in  the  case  of  Birtwhistle.  That,  however,  seems  doubtful,  as  the  decision  appears  to 
have  proceeded  on  a  peculiarity  of  the  law  of  England  as  to  succession  to  real  estate, 
(independently  of  mere  legitimacy,)  that  the  person  to  succeed  must  be  bom  in  wed- 
lock. The  absurdities  which  would  result  from  such  a  doctrine  as  that  of  a  fluctuating 
status,  render  it  quite  inadmissible ;  while,  on  the  other  hand,  the  law  of  the  domicile 
can  create  no  real  difficulty.  There  have  doubtless  been  nice  cases  as  to  what  was  the 
domicile  of  a  party,  but  still  there  are  always  circumstances  sufficient  to  determine  it. 

In  the  present  case,  the  domicile  of  the  parents  in  England  at  the  time  of  the 
defender's  birth  creates  an  obstacle  to  his  legitimation,  which,  when  joined  to  the 
domicile  being  also  in  England  at  the  period  of  the  marriage,  and  subsequently  till  the 
father's  death,  makes  it  perfectly  clear  that  his  legitimation  per  euheequena  matrimomum 
was  impossible. 

Argued  for  the  Defender. — It  has  been  said  that  this  is  an  abstract  question  of  status, 
not  to  be  affected  by  any  subsequent  consequence  which  may  result  from  the  judgment ; 
but  it  is  in  troth  virtually  a  competition  for  the  estate  of  Cromarty,  and  a  question  as 
to  the  capacity  of  the  defender  to  inherit.  The  action  is  not  a  declarator  of  legitimacy 
by  Boss,  but  of  illegitimacy  by  Mrs.  Eose,  who  has  no  titie  to  insist  in  such  an  action, 
except  on  the  ground  that  his  legitimacy  might  stand  in  the  way  of  her  right  to  that 
estate ;  and  on  this  she  founds  her  titie  to  insist  in  the  action.  The  question  at  issue 
is, — Did  Alexander  Ross,  by  his  marriage  in  Scotland,  legitimate  his  son  to  the  effect 
of  inheriting  a  Scotch  landed  estate?  It  is  not  a  question  of  status  in  r^;ard  to  a  mere 
peregrinue  unconnected  with  Scotland,  except  as  being  within  its  territory;  it  is  in 
regard  to  a  subject  and  citizen  of  Scotland  possessing  a  landed  estate  here,  and  exercising 
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the  corresponding  duties.     It  is  asked,  however,  Of  what  use  are  these  circumstances,  if 
the  domicile  be  in  England  ?    They  are  of  importance,  as  showing  that  this  is  not  a  case 
of  parties  coming  to  Scotland  to  evade  the  law  of  England,  but  of  a  party  having  a 
landed  estate  in  Scotland  coming  there  for  the  laudable  purpose  of  enabling  his  son  to 
acquire  a  Scottish  right,  and  not  to  take  it  back  to  England.     It  is  not  a  question  as  to 
the  power  of  testing  in  moveables,  but  as  to  the  succession  to  an  heritable  estate, — not 
as  to  status  imported  from  another  country, — but  whether  the  status  of  the  parents, 
after  the  performance  of  an  act  in  this  country,  had  an  effect  on  the  status  of  their 
issue.     Aiid  although,  if  we  have  no  authority  for  determining  the  question  in  the  law 
of  Scotland,  we  must  look  to  that  of  other  countries,  yet  it  appears  that  there  are 
principles  in  the  law  of  Scotland  sufficient  for  the  decision  of  the  case.     It  is  laid  down 
by  our  institutional  writers,  without  any  restriction,  that  marriage  between  parents 
legitimates  children  previously  bom,  without  allusion  to  the  place  of  birth  or  the 
domicile  of  the  parents,  and  under  no  limitationB  but  those  of  mid  impediments,  as  a 
mar-  [672]  -riage  subsisting  at  the  time  of  the  birth,  or  interveniug  between  that  and 
the  marriage.     It  is  said  that  there  is  a  third,  viz.  the  status  impressed  on  the  child  at 
its  birth  in  England ;  and  this  renders  it  necessary  to  say  something  on  the  foundation 
of  mid  impediments.     As  to  children  bom  in  incest,  there  can  be  no  marriage ;  and  as 
to  adulterous  children,  a  rule  of  policy  prevents  their  legitimation,  on  the  ground  that 
it  would  hold  out  inducements  to  crime  destructive  to  society^  and  to  the  peace  of 
families.    Then,  as  to  intervening  marriage,  it  is  said  that  there  is  a  fiction  of  law 
which  supposes  a  marriage  prior  to  the  birth.     The  Novell  of  Justinian,  however,  says, 
that  an  intervening  marriage  shall  not  bar  legitimation ;  and  it  was  the  Canon  law  which 
introduced  the  fiction,  to  prevent  the  chUdren  of  the  intervening  marriage  being 
deprived  of  their  just  rights.     In  Holland  the  Canon  law  on  this  point  is  not  received. 
In  France  the  intervening  marriage  does  not  bar  the  legitimation;  but  the  children 
legitimated  are  held,  quoad  their  rights,  as  younger  than  those  of  the  intervening 
marriage.    In  Scotland  there  is  no  authority  as  to  how  the  matter  stands ;  and  the 
question  is  still  open,  although  certainly  we  would  not  allow  the  rights  of  the  children 
of  the  intervening  marriage  to  be  defeated.     It  cannot  therefore  be  said  that  we  have 
adopted  this  fiction ;  but  admitting  the  fiction,  still  the  birth  and  residence  in  England 
in  the  present  case  create  no  mid  impediment ;  for  although  parties  cannot  marry  in 
England,  except  in  facie  ecdesia^  there  is  no  admission  in  point  of  fact  that  Boss  or 
Miss  Woodman  were  never  in  Scotland  or  in  France,  or  that  they  are  not  Quakers,  who 
are  permitted  to  marry  by  consent ;  so  that  a  marriage  was  still  possible^  and  it  is  only 
the  impo88ibility  of  marriage  than  can  exclude  the  fiction.     What,  then,  are  the  groun(U 
on  which  legitimacy  is  denied  to  this  child?    It  is  said  that  there  are  no  grounds 
adduced  by  him  in  support  of  his  legitimacy ;  but  the  onus  lies  on  the  other  side  to 
point  out  the  principle  of  bastardy.    There  are,  however,  clear  principles  for  supporting 
legitimacy  on  the  part  of  the  defender. 

There  are  some  principles  which  are  admitted  all  over  the  world.     One  of  these  is, 
that,  in  regard  to  intestate  succession  to  moveables,  the  law  of  the  domicile  prevails ; 
another  is,  that  deeds  in  reference  to  moveables  are  good,  if  according  to  the  form  of 
the  countries  where  they  are  executed.    But,  in  regard  to  real  property,  the  State  having 
an  interest  in  it,  the  lex  rei  dtve  is  the  universal  rule  as  to  transference  and  succession. 
On  the  other  hand,  it  is  greatly  disputed  what  law  is  to  regulate  personal  status,  and 
whether  a  status  once  impressed  by  the  law  of  the  domicile  is  indelible,  and  follows  the 
person  wherever  he  goes.     On  the  other  side,  all  cases  of  personal  status,  being  indelible, 
were  given  up,  except  marriage  and  legitimacy ;  and  so  the  whole  of  the  authorities, 
who  all  carry  it  much  farther,  must  be  abandoned.    But,  even  as  to  these,  the  rule 
produces  the  most  absuid  consequences.      For   instance,   [678]  in  Trinidad,   now 
belonging  to  Great  Britain,  the  law  of  Spain  prevails,  and  by  it  a  child  may  be 
legitimated  by  a  public  deed  executed  by  the  father.    Now,  suppose  a  Scotchman  settles 
tliere,  has  issue  by  a  black  mistress,  and  executes  a  deed  legitimating  his  son,  could  he 
be  served  heir  to  an  estate  in  Scotland?    It  is  impossible;  and  though  this  will 
necessarily  produce  a  fluctuating  status,  yet  the  only  thing  stated  on  the  other  side  is, 
that  inconvenience  would  result  from  it ;  but  this  must  necessarily  occur  in  the  conflict 
of  different  laws,  and  it  will  never  be  very  great,  as  the  precise  limits  are  known ;  while, 
if  the  domicile  be  adopted  as  the  mle,  the  inconvenience  is  increased  in  a  great  degree ; 
for  there  is  nothing  so  difficult  as  to  fix  the  domicile,  if  there  be  no  evidence  of 
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intention  And  this  brings  us  to  the  question  of  Ross's  domicile,  as  to  which  there  is 
re&lly  no  evidence  what  was  his  domicile  at  the  time  when  he  was  in  Scotland,  for 
evidence  of  intention  then  would  take  away  the  effect  of  all  the  previous  circumstances ; 
and  it  is  this  matter  of  intention  which  surrounds  the  question  of  domicile  with 
difficulties,  and  shows  that  it  would  be  quite  absurd  to  make  the  domicile  of  intestate 
succession  the  regvJa  regulans  of  cases  of  this  nature. 

But  there  is  another  principle  not  subject  to  such  difficulties,  viz.  that  every  question 
as  to  landed  succession  should  depend  on  the  lex  ret  sUce^  because  the  State  has  the 
chief  interest  in  the  land ;  and  is  this  to  be  disregarded  in  the  most  important  question 
of  all  in  reference  to  land, — the  capacity  to  inherit, — because  there  is  a  previous  ques- 
tion of  status  ?  It  is  not  denied  on  this  side  that  status  is  impressed  by  the  law  of  the 
domicile  of  intestate  succession,  and  that  it  accompanies  the  person  wherever  he  goes. 
When  he  comes  to  Scotland,  he  is  received  like  all  other  Scotchmen  in  the  same  situa- 
tion. If  he  come  an  Engli^  bastard,  he  is  a  Scotch  bastard ;  but  he  is  so,  subject  to 
the  law  of  Scotland,  which  will  apply  to  him  as  to  a  Scotch  person  in  the  same  situation, 
so  that  he  is  liable  to  be  legitimated  by  the  subsequent  marriage  of  his  parents.  If  the 
law  were  otherwise,  the  consequence  would  be,  that  a  person  would  import  not  only  his 
status,  but  the  laws  which  attach  to  that  status  in  his  own  country ;  but  there  is  no 
authority  for  such  a  doctrine.  He  imports  his  status  into  the  country  to  which  he 
comes ;  but  he  is  subject  to  the  law  of  that  country,  and  every  act  done  by  him  there 
must  change  his  status,  in  the  same  way  as  would  hold  as  to  a  party  formerly  living  in 
the  country.  This  is  the  principle  of  the  divorce  cases  in  1816.  Forbes  and  Levett 
were  domiciled  in  England  and  Ireland ;  but  the  argument  prevailed,  that  though  they 
brought  their  status  into  Scotland,  the  act  of  adultery  committed  in  Scotland  must  be 
followed  by  the  consequences  of  the  law  of  that  country.  Only  two  of  the  Judges 
expressed  an  opinion  contrary  to  this,  aud  they  proceeded  on  the  ground  that  there  was 
a  fraud  against  the  English  law ;  but  the  connexion  with  Scotland  in  this  case  shows 
that  here  there  was  no  such  fraud.  These  [674]  divorce  cases  were  rested  on  policy 
and  the  manners  of  this  country ;  and  the  same  reasons  apply  equally  to  the  case  of 
legitimation  as  to  that  of  divorce,  and  rule  this  case  on  the  principles  of  equity.  It  is 
said,  however,  that  in  these  cases  the  lex  loci  contractus  was  disregarded.  The  argument 
founded  on  this  is  fallacious.  The  status  was  impressed  in  i^gland ;  but  the  act  of 
adultery  being  in  Scotland  changed  the  status,  or  rather  gave  a  capacity  of  effecting  a 
change ;  and  in  like  manner,  here,  the  status  was  impressed  by  the  biiihln  England, 
but  it  is  changed  by  the  act  of  marriage  in  Scotland.  The  correct  phrase  is,  not  that 
the  lex  lod  corUraeidB  rules,  but  that  locui  regit  actum.  It  is  contended,  however,  that 
the  effects  of  marriage  are  regulated  by  the  law  of  the  place  where  the  parties  mean  to 
reside,  and  that  the  marriage  here,  therefore,  must  be  held  to  be  an  English  marriage. 
But  it  is  to  be  observed,  that  niarriage  is  not  only  a  contract,  but  an  institution.  Its 
effects  as  a  contract  may  be  stipulated ;  and  accordingly,  the  patrimonial  interests  which 
are  its  effects  as  a  contract,  are  regulated  by  the  presumed  consent  inferred  from  the 
place  where  the  parties  are  to  live.  On  the  other  hand,  the  effects  of  marriage  as  an 
institution  are  independent  of  the  intention  or  will  of  the  parties,  and  these  follow 
according  to  the  law  of  tiie  country  where  the  marriage  takes  place.  It  therefore 
affords  a  plain  answer  to  the  cases  of  Sheddan  and  Strathmore,  when  quoted  as  pre- 
cedents here,  that  the  act  of  marriage  in  these  cases  was  not  committed  in  Scotland. 
The  French  case  of  Conti  is  not  one  on  which  much  reliance  can  be  placed ;  but  it 
supports  one  principle  maintained  on  this  side,  that,  as  to  real  estate,  the  lex  ret  eitce 
rules.  As  to  the  English  case  of  Jolly,  where  a  man  married  in  England,  and  divorced 
in  Scotland,  was  convicted  of  bigamy  on  a  second  marriage,  it  seems  to  have  been  under- 
stood that  there  had  been  collusion  in  obtaining  the  divorce.  In  the  case  of  Birtwhistle, 
the  judgment  of  the  King's  Bench  was  unanimous,  and  it  supports  the  rule  of  the  lex 
ret  eUce.  Then,  as  to  the  case  of  Sheddan,  there  was  a  specialty  in  so  far  as  a  question 
of  alienage  was  involved ;  but  besides,  the  marriage  being  in  America,  where  legitima- 
tion per  euibeequens  matrimonium  is  not  allowed,  the  consequences  necessarily  followed 
according  to  the  law  of  the  country  where  the  act  was  performed.  The  same  distinction 
also  held  in  the  case  of  Strathmore ;  and  as  the  Lord  Chancellor  expressly  reserves  the 
question,  if  the  marriage  had  taken  place  in  Scotland,  it  cannot  be  quoted  as  an  authority 
in  this  case ;  and  there  being  therefore  no  precedent  against  the  defender's  plea,  and 
no  principle  to  defeat  the  effect  always  given  to  a  Scotch  marriage,  he  is  entitled  to  have 
the  judgment  of  the  Commissaries  in  his  favour  affirmed. 
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The  Second  Division  having  leqoiied  the  opinions  of  the  other  Judges  in  writing, 
written  opinions  were  accordingly  retamed,  three  of  which  (those  of  Lords  President^ 
Cringletie,  and  Eldin)  were  against  the  le-  [675]  -gitimacy ;  but  the  others  being  in 
favour  of  the  judgment  of  the  Commissaries  assoilzieing  the  defender,  and  the  Judges 
of  the  Second  Division  unanimously  concurring  with  these  opinions,  the  pursuer's  bill 
of  advocation  was  refused.^ 

The  consulted  Judges  returned  the  following  opinions : — 

Lord  Pbbbident. — In  considering  the  very  difficult  and  important  question  which 
occurs  in  this  cause,  extreme  cases  may  be  put,  which  are  very  revolting  to  one's  feel- 
ings, and  therefore  it  is  the  more  necessary  to  endeavour  to  discover  some  clear  principle 
which  will  solve  the  question. 

On  the  one  hand,  if  we  suppose  a  Scotchman  and  Scotchwoman,  both  domiciled  in 
Scotland,  to  have  connexion,  in  the  course  of  which  the  woman  becomes  with  child, 
but  is  delivered  of  that  child  in  the  course  of  a  temporary  jaunt  or  visit  in  England,  it 
does  seem  to  be  very  revolting  to  say  that  such  child  slujl  not  be  legitimated  by  the 
subsequent  marriage  of  the  parents  in  Scotland. 

E  contra — If  we  suppose  an  English  man  and  woman,  both  domiciled  in  England, 
to  have  an  illicit  connexion,  the  fruit  of  which  is  a  child  bom  in  England,  and  the 
parties  continue  to  be  domiciled  in  England  for  thirty  or  forty  years,  during  all  which 
time  the  child  is  illegitimate,  it  does  seem  to  be  equally  revolting  to  say  that  the  parents, 
by  stepping  across  the  Border,  and  marrying  in  Scotland,  should  tiiereby  legitimate 
that  child. 

But  I  think  there  is  a  clear  principle  of  the  law  of  Scotland  applicable  to  this 
case,  whatever  may  be  said  of  the  above  extreme  cases,  or  of  others  which  may 
be  put. 

I  hold  the  fects  in  this  case,  as  applicable  to  the  status  of  the  parties  in  other 
respects,  to  be  clear. 

1.  The  defender  was  bom  and  domiciled  in  England  down  to  the  marriage  of  his 
parents. 

2.  His  mother,  his  only  legal  parent,  was  as  certainly  a  bom  and  domiciled  English- 
woman at  the  date  of  her  child's  birth,  and  at  the  date  of  her  subsequent  marriage ; 
and  she  has  continued  to  be  domiciled  in  England  ever  since. 

3.  As  to  Alexander  Boss,  the  father  of  the  defender,  he  was  bom  a  Scotchman ; 
and  by  inheriting  and  succeeding  to  heritable  property  in  Scotland,  he  became  subject 
to  the  jurisdiction  of  its  Courts  of  Law,  though  it  required  a  particular  form  of  citation 
to  bring  him  into  Court ;  but  in  every  other  respect  he  was  a  domiciled  Englishman. 
He  had  resided  there,  and  there  only,  for  forty  or  fifty  years.  His  visits  to  Scotland 
were  not  frequent^  and  of  very  short  duration ;  and  it  does  not  appear  that  he  had  any 
establishment  of  servants  in  Scotland.  He  carried  on  a  great  business  in  England.  In 
short,  to  every  effect  whatever,  (unless  the  present  case  shall  be  held  to  be  an 
excep-  [676]  -tion,  he  was  domiciled  in  England  at  the  birth  of  the  child — at  his 
marriage — and  from  that  time  to  his  death. 

These  are  the  circumstances  of  this  case  in  reference  to  the  personal  condition  of  the 
three  principal  parties ;  and,  by  the  law  of  the  domicile  of  all  of  them,  the  bastardy  of 
the  defender  was  indelible  and  irreversible. 

Now  it  appears  to  me  that  this  directly  points  at  a  principle  of  the  law  of  Scotland 
sufficient  to  rule  this  case ;  for  whenever,  by  the  law  of  Scotland,  bastardy  is  indelibly 
fixed  on  a  child,  the  subsequent  marriage  of  the  parents  does  not  legitimate  it.  This 
is  unquestionably  the  case,  if  the  child  be  bom  in  adultery,  whether  of  the  father  or 
mother.  I  hold  it  also  to  be  the  case,  though  some  lawyers  doubt  it,  if  the  father  or 
mother  have  entered  into  an  intermediate  marriage  with  a  third  person.  But  as  to  the 
first  case  of  an  adulterous  bastard,  it  is  quite  fixed  that  such  bastardy  is  indelible  and 
irreversible,  and  that  the  subsequent  marriage  of  the  parents  does  not  legitimate  such 
child. 

Now  it  appears  to  me  that,  by  the  comUas  genHum^  we  are  bound  to  give  the  same 


1  Reversed  July  16,  1830,  (4  W.  S.  p.  289).    The  opinions  in  the  cases  of  Strath- 
more  and  Birtwhistle  will  be  found  in  the  appendix  to  that  volume. 
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effect  to  indelible  bastardy  by  the  law  of  England,  which  we  do  to  the  same  state  by 
the  law  of  Scotland.  The  first  question  we  ask  in  Scotland  is,  Was  the  child  bom 
under  such  circumstances  as  to  be  in  a  capacity  to  be  legitimated  per  subsequens 
tnaMmomum  f  If  the  answer  be  in  the  negative,  then  legitimacy  will  not  follow.  And 
I  am  of  opinion,  that  if  the  same  question  be  put  as  to  a  child  bom  in  England,  and  the 
answer  be  also  in  the  negative,  (as  it  must  be  in  the  circumstances  of  this  case,)  the 
result  ought  to  be  the  same. 

I  have  carefully  considered  all  the  authorities  produced  on  both  sides.  Many  of 
them  push  their  argument  too  far,  and  many  of  them  are  founded  on  metaphysical 
subtleties ;  and  none  of  them,  except  one,  touch  this  identical  case.  But  there  is  one 
which  is  directly  in  point,  and  which  is  grounded  on  the  principle  I  have  laid  down. 
It  is  the  opinion  of  Boullenois,  who  is  said  to  be  a  French  lawyer  of  eminence,  in 
which  country  legitimation  per  subeequens  matrimonium  is  recognised  as  amply,  or,  I 
believe,  even  more  so,  than  in  Scotland.  He  says,  vol.  i.  p.  62  : — ''  J'applique  encore 
cette  decision  k  un  enfant  Anglois  n^  en  Angleterre  d'un  concubinage,  et  dont  le  pire 
et  m^re  Ai^lois  seroient  venus  demeurer  en  France,  et  y  auroient  ^t^  mari^  sans  s'y 
6tre  fait  naturalist,  parce  qu'etant  veritablement  Strangers,  et  comme  tels  soumis  aux 
loix  d'Angleterre,  leur  en&mt  ne  peut-dtre,  suivant  ces  loix,  b&tard  en  Angleterre  de 
naissance,  et  Stre  regard^  comme  legitime  en  France,  parce  qu'il  porte  partout  T^tat  et 
la  condition  dont  il  est  par  les  loix  de  sa  nation."  This  is  the  very  case ;  and  it  appears 
to  me  to  be  solved  on  the  only  principle  which  will  carry  us  through  thusi  case,  and  even 
through  the  extreme  cases  which  I  have  supposed. 

I  cannot  lay  any  stress  on  the  circumstance  that  Alexander  Boss,  the  father,  was 
proprietor  of  a  landed  estate  in  Scotland ;  because  the  very  same  question  might  have 
occurred  in  a  case  of  moveable  succession,  or  even  as  to  a  Ifmded  estate  of  a  third  party, 
to  which  Alexander  Boss  and  the  heirs  of  his  body  were  substitutes,  and  the  succession 
to  which  had  not  opened  till  after  his  [677]  death.  And  I  hold  it  to  be  quite  clear,  at 
least  it  is  my  decided  opinion,  that  a  different  decision  could  not  be  given  in  those  cases, 
from  what  must  be  given  in  this. 

If  this  defender  be  legitimated  by  the  law  of  Scotland,  he  must  be  so  to  every 
purpose,  and  must  take  every  right  to  which  a  legitimate  child  is  entitled  by  our  law. 
He  cannot  take  the  estate  of  his  father^  and  not  ubat  of  a  third  party,  to  which  he  may 
be  equally  heir ;  and  he  cannot  take  a  landed  estate,  and  not  be  equally  entitled  to 
moveable  property. 

Lord  CmNGLBTiB. — ^I  accede  to  the  foregoing,  so  far  as  it  goes.  My  own  opinion  is 
founded  on  the  reasons  in  it,  and  some  others  in  addition  and  explanation  of  the  above. 

It  is  unnecessary  to  prefix  any  statement  of  the  fects  out  of  which  this  question 
arises.    These  will  be  well  known  to  those  to  whom  the  following  is  offered. 

On  the  merits  of  this  case  I  have  bestowed  all  the  attention  the  novelty  and  import- 
ance of  it  certainly  deserve ;  and  the  following  are  my  ideas  : — 

We  have  one  point  completely  fixed  by  the  cases  of  Sheddan  and  the  Earl  of  Strath- 
more, — ^that  a  man  domiciled  in  England,  or  in  America,  having  an  illegitimate  child 
by  an  English  or  an  American  woman,  marrying  in  either  of  these  countries,  and  dying 
domiciled  there,  does  not  by  such  marriage  legitimate  the  child. 

The  only  difference,  then,  in  this  case  is,  that  the  late  Mr.  Boss,  who,  being 
domiciled  in  England,  had  an  illegitimate  son  by  an  Englishwoman,  domiciled  there, 
came  to  ScotbuM^  and  married  the  woman  there ;  and  therefore  the  oidy  question  seems 
to  me  to  be,  whether  the  place  where  the  marriage  was  celebrated  can  make  any  differ- 
ence on  the  rights  of  the  child.  I  think  that  jurists  have  gone  too  far,  when  they  say 
that  the  law  of  domicile  impresses  on  the  subject  qualities  which  are  inherent  to,  and 
never  quit  him,  in  whatever  place  he  may  go  to.  But  still  it  appears  to  me  to  be  quite 
clear  that  the  law  of  the  domicile  rules  this  case. 

1.  I  am  of  opinion  that  the  loeua  originiB  is  a  mere  circumstance,  and  has  no  other 
effect  than  to  cast  the  balance  where  other  circumstances  are  equally  weighty.  A  man 
bom  in  Scotland,  going  to  England,  and  being  domiciled  there,  derives  no  right  nor 
privilege  whatever  from  his  birth ;  and  vice  vend  with  an  Englishman.  Of  this  we 
have  a  decided  instance  in  the  above-mentioned  cases  of  Sheddan  and  Strathmore,  in 
which  it  was  ruled,  that  a  man  domiciled  where  English  law  prevails,  having  natural 
children  by  a  woman  whom  he  afterwards  marries  in  the  same  country,  cannot  thereby 
legitimate  the  children.     2.  If  either  of  these  persons  marry  in  Scotland,  or  in  Bbigland, 
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or  in  France,  be  derives  no  right  whatever  from  the  loeua  cantracHls.  The  forms  of 
the  country  where  the  marriage  is  celebrated  must  be  observed  in  order  to  constitute  a 
marriage,  but  that  is  all ;  when  they  return  home,  the  law  of  the  domicile  will  govern 
all  the  effects  of  the  marriage.  An  English  couple  marrying  at  Oretna  Greeu,  and 
returning  to  England,  obtain  noue  of  the  privileges  of  Scotland,  because  they  happen  to 
marry  there.  On  the  contrary,  suppose  a  domiciled  Scotch  man  and  woman,  having 
natural  children,  to  take  a  jaunt  to  England,  merely  as  a  trip  for  pleasure,  and  to 
marry  there,  I  can-  [678]  -not  for  a  moment  doubt  that  such  marriage  would  legitimate 
the  children,  because  it  woidd  only  call  forth  or  produce  a  consequeuce  belonging  to  the 
man  and  woman  and  children  from  the  law  of  their  domicile,  which  was  dormant,  and 
required  only  an  (idus  eolemnis  to  promulgate  and  give  it  birth ;  and  this  seems  to  have 
been  the  principle  on  which  the  French  case  of  Conti  was  decided  by  the  French 
Courts.  In  the  same  way,  imagine  that  an  English  man  and  woman  domiciled  in 
England,  and  having  natural  children,  come  to  Scotland,  marry  there,  and  return 
directly  to  England,  I  have  not  a  conception,  and  indeed  I  have  not  heard  it  pleaded, 
that  by  such  a  marriage  these  persons  could  legitimate  their  offspring.  From  these 
premises  I  draw  these  conclusions  : — 1.  That  the  loeua  ortginis^  in  a  question  like  the 
present,  is  of  no  importance.  2.  That  the  place  of  the  marriage  is  of  no  importance ; 
and,  3.  That  it  is  the  law  of  the  domicile  that  must  govern  all  the  consequences 
arising  from  marriage ;  and  that  the  law  of  the  domicile  of  the  mother  must  regulate 
the  status  and  privileges  of  her  natural  children.  Now,  I  consider  it  to  be  admitted 
that  the  late  Alexander  Boss,  though  bom  in  Scotland,  went  to  England  at  an  early 
period, — ^that  he  became  domiciled  there, — that  he  continued  to  be  so  during  his  whole 
life, — and  that  he  died  domiciled  there.  In  that  situation,  his  being  born  a  Scotch- 
man is  of  no  consequence.  His  having  an  estate  here  is  of  as  little,  further  than  to 
constitute  jurisdiction  of  Scotch  Courts  over  him  to  the  extent  of  the  value  of  that 
estate  \  but  it  did  not  make  him  a  domiciled  Scotchman.  His  having  an  estate  here, 
did  not  constitute  Scotland  as  the  spot  *^ubi  larem,  penates,  rerum  ac  fortunarum  suarum 
sedem  constituit^  unde  non  sit  discessurus,  si  nihil  avocet ;  unde  cum  profectus  est,  pere- 
grinari  videtur,  quod  si  rediit  peregrinari  jam  distitit." — (Cod.  Lib.  7,  De  IncolLs).  I 
hold  this  to  be  the  true  definition  of  a  domicile.  I  hold  that  England  was  the 
seat  of  Mr.  Boss's  fortunes ;  and  that,  when  he  came  to  Scotland,  he  was  travelling  for 
a  certain  purpose,  "  peregrinari  vism  est ;  "  and  when  he  returned  to  England,  *^ pere- 
grinari dietitiV* 

But  further,  an  idea  occurs  to  me,  which  was  not  mentioned  at  the  pleading, — and 
it  is  this,  that  natural  children  do  not  belong  to  the  reputed  father,  nor  do  they  take 
their  domicile  from  him.  They  belong  to  the  mother,  whose  domicile  is  theirs,  and 
whose  settlement,  in  case  of  poverty,  is  theirs.  Now,  the  defender  of  this  action  was 
bom  in  England  of  an  Englishwoman  domiciled  there,  and  acquiring  all  his  rights  and 
all  his  disqualifications  from  her.  By  the  law  of  England,  he  had  no  right  to  be 
legitimated  by  the  subsequent  marriage  of  his  mother  to  his  reputed  father ;  and  con- 
sequently, the  origin  of  Mr.  Boss,  or  his  having  an  estate  in  Scotland,  is  nothing  to  the 
purpose  in  a  question  of  status  of  the  defender,  who  is  English  by  birth  and  by 
domicile.  In  proof  of  which,  it  must  be  conceded,  that  if  the  marriage  had  taken  place 
in  England,  it  would  have  had  no  effect  in  legitimating  the  defender.  That  is  a  point 
not  to  be  disputed,  after  the  cases  of  Sheddan  and  Loid  Strathmore,  who  were  both 
Scotchmen.  What  difference,  then,  can  it  make,  that  the  marriage  was  in  Scotland, 
when  the  woman  and  her  child  brought  with  them  the  disqualifications  attending  on 
their  domicile?  The  defender  asks  two  things, — viz.  1.  That  he  is  to  enter  Scotland 
as  an  Englishman,  and  to  become  a  Scotchman.  2.  To  become  a  legitimate  Scotchman. 
Put  the  case  that  the  defender  [679]  had  been  born  of  a  Frenchwoman  domiciled  in 
France,  in  which  case  the  child  would  have  been  a  Frenchman, — is  it  possible  to  allow 
that  the  reputed  father  could  have  brought  the  mother  to  Scotland,  and,  by  manying 
her,  legitimate  the  child,  to  the  effect  of  enabling  him  to  succeed  to  Scotch  landed 
property)  No,  he  could  not  have  done  so;  for  although,  by  the  law  of  France,  legitima- 
tion per  eubeequens  mairimonium  is  allowed,  yet  the  stain  of  alien  to  Britain  would 
have  adhered  to  the  boy  from  his  birth.  And  in  the  same  way,  though  the  defender 
was  bom  a  British  subject,  yet  the  disqualification  to  be  legitimated  attached  to  him  at 
his  birth  cannot  be  removed.  I  think  that  Loid  Bedesdale's  idea  in  the  case  of 
Sheddan  is  correct,  and  equally  applies  to  this  one — that  the  law  of  England  touched 
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the  defender  at  his  birth ;  and  the  retrospective  character  of  the  law  of  Scotland  conld 
not  alter  his  status.  I  think  that  it  is  a  decided  point  that  the  defender  could  not  have 
been  legitimated  by  his  reputed  father  marrying  his  mother  in  England ;  that  the  place 
of  celebrating  a  marriage  is  of  no  importance  whatever  in  governing  the  effects  of  that 
marriage ;  and  consequently,  nothing  appears  to  me  to  be  clearer,  than  that  the  circum- 
stance of  the  late  Alexander  Boss  having  married  in  Scotland  can  have  no  other  effect 
than  if  the  marriage  had  been  celebrated  in  England.  We  see  that  legitimation  per 
suifsequens  moMmonium  is  part  of  the  law  of  France.  The  late  Mr.  Ross  might  have 
gone  there  and  married ;  but  would  that  have  any  more  effect  than  if  he  had  married  in 
England  1    I  think  it  would  not. 

The  law  of  Intimation  per  suhsequem  moMmonium  is  certainly  part  of  the  law  of 
Scotland,  and  it  is  no  part  of  my  province  to  alter  it ;  but  in  cases  of  difficulty  I  do  not 
think  that  an  institution  encouraging  loose  morals  is  entitled  to  any  favour  leading  to  a 
liberal  interpretation. 

Lords  Magkenzib  and  Medwtn. — In  this  case  brieves  have  been  purchased  from 
Chancery,  both  by  the  pursuer  and  the  defender,  to  take  up  the  succession  to  the 
estate  of  Cromarty.  But  as  the  pursuer  can  be  entitled  to  succeed  only  in  case  the 
defender  be  incapable  of  succession,  as  being  a  bastard,  the  parties  have  stopped  short 
to  try  that  question  under  the  present  declarator  of  bastardy  at  Mrs.  Rose's  instance  in 
the  Commissary  Court,  which  appears  the  proper  form  for  doing  so. 

The  points  of  law  agitated  in  this  case  are  new,  and  attended  with  difficulty  as  well 
as  importance.  But,  on  the  whole,  we  are  of  opinion  that  the  judgment  of  the 
Commissaries  ought  to  be  sustained,  by  dismissing  the  advocation. 

The  principal  grounds  of  this  opinion  we  shall  endeavour  to  express  briefly,  without 
resuming,  at  length,  the  circumstances  of  a  case  in  which  there  is  not  much  dispute 
regarding  the  facts,  and  on  which  many  opinions  are  to  be  given. 

We  think  it  clear  that  legitimation  per  mbeequena  moMmonium  is  a  general  rule  of 
the  law  of  Scotland,  and  therefore  that  the  defender  must  be  held  to  be  legitimated  by 
the  marriage  of  his  father  and  mother,  which  took  place  in  Scotland,  unless  sufficient 
reasons  can  be  assigned  why  his  case  shall  be  taken  out  of  that  general  rule.  We  have 
then  to  consider  the  grounds  attempted  to  be  maintained  to  this  effect  by  the  pursuer 
of  the  declarator  of  bastardy. 

(1.)  It  has  not,  we  think,  been  argued  as  a  reason  why  legitimation  per  mbeequens 
moMmonium  should  be  denied  to  children  conceived  Jn  England,  that  [680]  the 
concubinage  and  marriage  must  be  taken  together  as  one  course  of  action  constitutive 
of  legitimate  filiation,  and  of  which  the  whole  must  take  place  under  the  law  of 
Scotland.  And  we  do  not  think  this  could  have  been  argued  with  any  effect;  for  such 
an  argument  must  rest  on  the  idea  that  the  law  of  Scotland  regards  concubinage  with 
some  fovour  or  toleration  more  than  the  law  of  England  does,  and  holds  out,  as  an 
inducement  to  parties  for  forming  such  a  connexion,  the  possibility  of  afte^ards 
legitimatidng  any  issue  they  may  have.  But  we  think  this  is  certainly  not  the  view 
of  the  law  of  Scotland.  The  law  of  Scotland  regards  concubinage  as  immoral  and 
irreligious,  and  even  criminal,  and  has  no  view  whatever  of  favouring  or  tolerating  it. 
But  as  this  law  is  unable  wholly  to  prevent  concubinage,  it  allows  legitimation  per 
mibsequens  moMmonium^  with  the  view,  among  others,  of  drawing  the  parties  out  of 
that  state.  In  this  respect^  the  law  of  Scotland  is  the  same,  we  conceive,  with  the 
Canon  law,  from  which  it  appears  to  have  been  derived,  and  similar  indeed  even  to 
the  Roman  law,  in  which  legitimation  per  eubeequem  moMmonium  was  originally  intro- 
duced by  Constantine,  the  first  Christian  Emperor,  as  a  temporary  law  applicable  to 
past  concubinage  only,  and  to  children  bom  l^f ore  the  date  of  the  law  only ;  and  in 
which,  even  when  legitimation  was  afterwards  extended,  so  as  to  include  every  case  of 
concubinage,  it  was  never  allowed  with  any  view  of  favouring  or  acknowledging 
concubinage  as  a  legal  or  semi-legal  state.  It  is  the  state  of  marriage,  and  not  of 
concubinage,  that  is  &voured : — "  Tanto  enim  est  vis  matrimonii  subeequentis,"  says  the 
Canon  law,  Craig,  b.  ii.  tit.  13,  §  16,  ''ut  de  priori  delicto  inquiri  non  sinat^  et  iUud 
omnino  toUat  et  purget."  Setting  this  view  aside,  then,  we  see  no  reason  why,  in  order 
to  legitimation  per  eubeequem  maMmonium^  the  conception  or  birth  of  the  child  should 
be  in  Scotland,  so  far  as  relates  to  the  interest  or  right  of  the  father  or  mother.  It 
seems  sufficient  that  they  stand  in  the  illegal  relation  of  father  and  mother  of  a  child 
bom  without  marriage,  and  are  proper  subjects  of  the  law  of  Scotland,  in  order  Uiat 
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this  law  may  offer  them  the  inducement  to  change  this  illegal  relation  into  a  legal  one 
per  mbaequena  matrimomum. 

(2.)  It  is  said  that  the  legitimation  of  bastards  in  Scotland  per  subaequens  matri' 
monium  is  founded  on  and  limited  by  bl  Jietio  juris,  viz.  that  the  parents  were  actually 
married  at  the  date  of  the  birth,  or  rather  conception ;  and  that,  when  the  parents  were 
resident  in  England  at  the  time  of  the  conception  and  birth,  this  fiction  cannot  be 
admitted.  We  doubt  whether  the  rule  of  legitimation  by  subsequent  marriage  was 
substantially  founded  on  any  fiction  of  that  kind,  or  whether  it  be  possible  to  limit  the 
rule  precisely  by  means  of  any  such  fiction.  We  doubt  very  much  whether  such 
fiction  can  be  admitted  to  any  greater  extent  than  this,  that  when  such  circumstances 
have  existed  as  would  infer,  not  only  nullity,  but  even  criminality,  by  the  law  of 
Scotland,  in  a  marriage  between  the  parents,  if  it  be  supposed  to  have  taken  place 
before  the  conception  of  the  child,  then  legitimation  is  excluded.  Thus,  if  at  the 
conception  either  father  or  mother  stood  already  married  to  another  person,  legitimation 
jper  mbsequena  mairimonium  is  excluded.  But  we  doubt  whether  any  other  circum- 
stance inferring  simply  incapacity  of  the  parties  then  to  marry  would  bar  legitimation ; 
as,  for  instance,  the  insanity  of  one  of  the  parents  at  the  time  of  conception.  Without 
determining  that  question,  we  hold  it  to  [681]  be  quite  plain,  that  at  least  the  circum- 
stances must  be  such, — that  in  case  the  father  and  mother  had  married  at  the  time  of 
conception  of  the  child,  the  marriage  would  have  been  void.  Kow,  what  circumstance 
of  that  kind  exists  in  the  present  case  ?  The  presence  of  the  parties  in  England  surely 
is  not  such  circumstance  1  Could  they  not  have  married  in  England,  if  they  pleased, 
at  the  time  this  child  was  begot?  Could  they  not  have  come  to  ScoUand  and  married 
at  that  time,  as  well  as  after?  In  the  present  case,  we  are  not  able  to  see  the  shadow 
of  difficulty  in  the  application  of  the  fiction,  taking  it  in  the  utmost  force  that  can  be 
imputed  to  it. 

(3.)  It  has  been  argued  that  this  mode  of  legitimation  in  Scotland  is  excluded  by 
the  unchangeable  nature  of  the  personal  status  of  bastardy,  which  the  bastard  has 
acquired  by  his  conception  and  birth  in  England,  and  brings  with  him  into  Scotland. 
It  does  not  appear  to  us  possible  to  adopt  that  argument.  We  do  not  think  that  an 
English  bastard  coming  into  Scotland  could  bring  the  English  law  of  bastardy  with  him, 
any  more  than  an  English  lawful  son  coming  into  Scotland  would  bring  the  English 
law  of  legitimate  filial  relation  with  him, — or  an  English  father  and  mother,  married  or 
unmarried,  could  bring  with  them  the  English  law  applicable  to  their  respective  con- 
ditions,— or  any  more  than  a  Scotch  bastard,  or  lawful  child,  or  Scotch  father  and 
mother  going  to  England,  would  import  with  them  into  England  a  portion  of  the  Scotch 
law  for  the  regulation  of  their  own  rights.  An  English  bastard  coming  into  Scotland 
will  be  a  bastard  here,  because  his  parents  are  not  married ;  but  his  status  here  must, 
we  think,  be  that  of  a  Scotch  bastaid,  not  of  an  English  one.  On  this  point,  the 
decisions  in  the  late  divorce  cases  apply  a  fortiori.  For,  in  these  cases,  the  argument 
was,  that  the  indissolubility  of  the  English  marriage  must  continue  in  Scotland,  not 
only  because  personal  status  generally  continued  when  the  person  passed  into  another 
country,  but,  a  fortiori,  because  the  status  of  marriage  was  constituted  by  express 
contract  made  under  the  law  of  England,  and  specially  fixing  this  indissolubility,  and 
that  this  status  could  not  be  changed  in  this  respect  without  violation  of  that  contract. 
Tet  this  Court  unanimously  held  that  argument  not  to  be  good.  After  these  decisions, 
we  think  it  is  impossible  to  receive  the  maxim,  staJtua  peraonalia  ubique  dreumferri, 
without  such  qualifications  as  will  entirely  exclude  it  from  having  any  effect  in  this 
question. 

(4.)  It  is  said  that  the  parties  concerned  here  were  not  domiciled  in  Scotland  at 
the  time  of  the  marriage,  or  after  it ;  and,  therefore,  the  law  of  Scotland  ought  not  to 
be  held  to  have  affected  their  rights.  Now,  if  this  meant,  and  consistently  with  the 
facts  of  the  case  could  mean,  that  the  parties  had  no  such  connexion  with  Scotland  as 
made  their  persons  properly  subject  to  its  law,  we  think  the  reason  would  be  good  why 
their  persomsd  status  should  not  be  affected  by  that  law.  But  it  is  impossible,  in  this 
case,  to  make  such  a  statement  consistently  with  truth.  Alexander  Ross  was  a  native 
Scotchman,  who  had  gone  to  England  in  order  to  carry  on  business  there,  not  in  all 
probability  meaning  to  end  his  days  there,  but  continued  to  hold  in  Scotland  a  landed 
estate — continued  to  visit  Scotland  occasionally,  and  to  exercise  the  rights  of  a  Scotch 
proprietor  and  citizen ;  in  particular,  remaining  liable  to  the  jurisdiction  of  the  Scotch 
Courts,  so  that,  at  any  time,  decree  could  have  passed  against  him ;  and  [682]  there 


V.  Sbaw.  S08B  t;.   ROSS.  221 

was  no  occasion  to  cite  him  as  a  foreigner  is  cited.  When  this  person  came  to  Scotland, 
bringing  with  him  his  son,  and  the  mother  of  his  son,  for  the  manifest  purpose  of 
subjecting  himself  and  them  fully  to  the  law  of  his  native  land,  in  order  tiiat,  under 
that  law,  he  might  many  the  mother  and  legitimatize  the  son,  so  that  the  son  might 
succeed  as  a  Scotch  heir  to  the  Scotch  landed  estate ;  and  when,  for  this  purpose,  he 
did  marry  the  mother,  after  the  regular  form  of  the  Scotch  law,  and  acknowledge  the  son 
as  his  lawful  heir,  and  did  stay  in  Scotland  for  some  months,  it  does  seem  to  us 
impossible  to  hold  that  he  was  not  a  proper  subject  of  the  law  of  Scotland.  We  cannot 
comprehand  on  what  grounds  he  could  pretend  to  say,  or  any  body  else  to  say,  that, 
after  all  this  had  happened,  this  native  Scotchman  was  still  to  be  viewed  as  a  stranger, 
on  whom  the  law  of  Scotland  ought  not  to  attach, — who  was  to  live  here  as  if  he  had 
been  a  prisoner  of  war,  or  had  been  cast  on  our  shore  from  a  foreign  vessel  to-day,  and 
was  to  sail  away  in  another  to-morrow.  We  think  he  was  as  much  a  subject  of  the 
law  of  Scotland,  to  all  intents  and  purposes,  as  any  man  in  that  kingdom.  Then,  if  he 
was  so,  his  wife,  who  came  there  to  marry  him,  and  did  there  marry  him,  and  there 
lived  with  him  for  some  time  after  her  marriage,  must  also  have  become  a  subject  of 
Scotland ;  and  her  son,  who  also  came  to  Scotland  with  her,  and  staid  there  in  oider 
to  this  very  effect,  must  equally  have  been  so.  Suppose  that  on  the  day  Alexander 
Boss  left  Scotland  his  affections  had  changed,  and  he  had  disowned  this  son,  and  the 
present  defender  had  brought  a  declarator  of  legitimacy  against  him ;  could  he  have 
pleaded  that  he  was  a  stranger,  on  whom  the  law  of  Scotland  did  not  attach,  and 
therefore,  that  though  he  had  married  the  mother  of  his  son,  this  son  was  not  legiti- 
mated 2>6r  au2»0e$tien8  mo/nmantum  ^  Could  such  a  defence  have  been  sustained  1  It 
would  not,  we  think,  have  been  easy  to  sustain  it ;  and  yet,  if  that  could  not  have  been 
done,  the  plea  of  want  of  domicile  can  just  as  little  be  sustained  now ;  for  legitimacy 
once  existing,  cannot  be  lost  It  is  said  that  if  Alexander  Boss  had  died,  then  his 
domicile  for  intestate  succession  in  mobilibtcs  would  have  been  held  to  have  been  in 
England.  Perhaps  it  would.  Intestate  succession  in  mobilibua  appears  to  be  allowed 
to  be  regulated  by  one  law,  without  division ;  and  so  the  law  of  the  country  with  which 
the  defunct  was  most  connected  is  wholly  preferred,  however  much  the  defunct  may 
also  have  been  connected  with  any  other  country.  And  that  appears  to  be  on  the 
principle  that  he,  dying  intestate,  may  reasonably  be  presumed  to  have  contemplated 
and  intended  that  his  moveable  (or  personal)  property  should  descend  by  the  law  with 
which  he  was  best  acquainted,  and  the  law  of  the  country  of  which  he  probably  con- 
sidered himself  as  chiefly  an  inhabitant  and  citizen.  It  may  be  that^  in  regaid  to 
Alexander  Boss,  that  country  was  England ;  and  so  his  moveable  succession,  in  case 
of  intestacy,  would  have  fallen  under  that  law.  But  this  can  form  no  reason  for 
denying  that  he  was  a  person  subject  to  the  law  of  Scotland,  so  that,  having  married 
there,  his  marriage  should  affect  him  agreeably  to  that  law.  It  is  competent  to  any, 
even  a  native  Scotchman,  to  settle  his  affairs,  so  that  his  principal  domicile  for  intestate 
moveable  succession  may  be  in  any  foreign  country,  though  he  lives  one  half  of  every 
year  in  Scotland.  But  it  would  be  strange,  indeed,  to  hold  that  [683]  during  these 
residences,  he  was  to  be  considered  here  as  an  absolute  stranger,  not  subject  at  all  to  the 
law  of  Scotland,  but  encircled  with  a  legal  atmosphere  of  personal  status  brought  with 
him  from  abroad. 

We  need  hardly  observe  that  one  topic  which  has  been  urged  in  some  cases  is  entirely 
inapplicable  here,  viz.  that  the  actus  legitimus  was  done  in  Scotland  in  fraudem  of  the 
law  of  England.  Assuredly  Alexander  Boss  had  no  view  of  defrauding  the  law  of 
England.  His  object  evidently  was  to  give  right  to  lus  son  08  in  ScoiUmd;  and  there 
can  be  no  doubt  that  he  bond  fide  intended  to  do  all  that  the  law  of  Scotland  required 
for  that  purpose. 

Lord  CRAiora. — So  far  as  the  Commissaries  have  decided  in  this  case,  in  reference 
to  the  first  branch  of  the  summons,  that  "  the  defender  is  the  son  of  Alexander  Boss 
and  Elizabeth  Woodman,"  and  ''that  a  marriage  between  these  parties  was  regularly 
celebrated  in  1815,"  they  appear  to  have  exercised  the  jurisdiction  committed  to  them ; 
and  the  result  of  these  two  findings  by  the  general  law  of  Scotland  would  be,  that  the 
defender  was  the  nearest  and  lawful  heir  of  these  parties,  if  not  within  the  prohibited 
degrees  of  kindred  according  to  the  law  of  Scotland,  and  if  nothing  had  intervened 
between  the  birth  of  the  defender  and  the  subsequent  marriage,  which  could  prevent 
such  a  union. 
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But»  so  &r  as  the  Commissaries  proceed,  in  reference  to  the  last  conclusion  of  the 
libel,  and  to  the  brieve  taken  out  by  the  defender  for  serving  himself  heir  of  tailzie  and 
provision  in  the  entailed  estate  of  Cromarty,  to  inquire  "  whether  the  defender  is  incap- 
able of  lawful  succession,  and  has  no  title  to  any  of  the  civil  rights  competent  to  lawful 
children,"  the  Commissaries  have,  in  my  opinion,  exceeded  the  bounds  of  the  jurisdic- 
tion committed  to  them. 

Such  a  conclusion  would  have  been  imperfect  and  inadequate  in  a  competition  for 
the  personal  estate  or  ezecutry  of  the  defender's  father,  and  where  each  of  the  parties 
claims  the  office  of  executor  qua  nearest  in  kin.  Until  a  confirmation  had  been  obtained, 
no  right  would  have  vested  in  the  successful  party.  But^  in  relation  to  the  entailed 
estate  of  Cromarty,  or  to  landed  or  heritable  property  situated  in  Scotland  or  elsewhere, 
the  Commissaries  appear  to  have  no  authority.  The  only  question  cognisable  by  them 
was,  bastardy  or  not?  Whether  the  pursuer,  by  preparing  her  summons  in  this  unusual 
way,  expected  to  derive  some  aid  from  the  late  determinations  as  to  intestate  succession 
in  personal  property,  which  is  now  held  to  be  regulated  by  the  law  of  the  ancestor's 
permanent  domicile  at  the  time  of  his  death,  it  is  not  easy  to  say.  But  if  she  did  so,  it 
is  only  necessary  to  examine  those  determinations,  to  see  that  they  are  truly  adverse  to 
her  claims. 

In  this  view  of  the  case,  the  proper  course  would  appear  to  be,  to  make  a  remit  to 
the  Commissaries,  instructing  them  to  dismiss  the  summons,  so  &r  as  relates  to  the  point 
already  noticed,  and  to  proceed  further  in  the  cause  as  shall  be  thought  just.  But  if  we 
are  in  hoc  statu  called  upon  and  authorized  to  decide  upon  the  rights  and  claims  of  the 
parties  in  relation  to  the  lands  and  property  of  Cromarty,  which  at  present  is  the  only 
subject  of  competition  or  argument^  I  am  humbly  of  opinion  that  the  defender  ought  to 
prevail. 

There  is  no  longer  any  dispute  as  to  the  defender's  filiation,  nor  as  to  the 
[684]  legality  of  the  marriage  between  his  father  and  mother,  which  was  not  collusive 
or  simulate,  but  true  and  regular  in  all  respects,  and  followed  out  in  every  possible 
way  by  the  acts  and  deeds  of  the  parties  interested,  and  in  all  questions  of  status,  so  far 
as  relates  to  the  married  pair.  The  question  is,  whether  the  defender's  right,  as  the 
eldest  son  and  heir  of  his  father  by  the  law  of  Scotland,  is  to  be  defeated  by  the  law  of 
England,  if  (what  is  not  very  clearly  ascertained)  his  father  had  his  general  residence  in 
England  at  the  time  of  his  death  1  In  some  part  of  the  argument,  the  pursuer  laid  some 
stress  upon  the  circumstance  that  the  defender  had  been  bom  in  England,  but  that 
seems  to  have  been  given  up ;  and  rightly,  the  defender,  before  the  marriage  between 
the  parties,  being  in  the  eye  of  law  wuUius  filiua^  and  having  no  interest  in  their  status 
or  domicile,  while  they  had  as  little  in  his,  except  for  the  purpose  of  relieving  the 
parochial  funds  of  the  expense  of  his  maintenance. 

It  humbly  appears  to  me  that  in  such  a  case  there  can  be  no  just  or  solid  ground  of 
distinction  between  the  authority  of  the  law  of  England,  and  that  of  any  other  kingdom 
or  country  in  Europe,  in  which  the  defender's  father  or  mother  might  have  their 
residence  at  any  particular  period.  By  the  treaty  which  united  the  two  separate  and 
independent  kingdoms  of  England  and  Scotland,  no  such  distinction  was  established,  or 
meant  to  be  established.  On  the  contrary,  while  the  laws  respecting  the  general 
government  and  revenues  of  the  united  empire  were  as  much  as  possible  to  be  assimilated, 
it  was  an  express  condition  of  the  treaty — and,  from  the  state  of  the  legislative  body  as 
then  constituted,  it  was  most  just — that  no  alteration  should  be  made  on  the  law  of 
Scotland,  even  by  the  Legislature,  (and  most  assuredly  not  by  the  Courts  of  Law  in 
either  country,)  in  matters  of  private  right,  unless  for  the  evident  utility  of  the  people 
of  Scotland.  We  are,  therefore,  to  decide  the  point  at  issue  as  if  the  two  kingdoms 
were  still  separate  from  each  other,  or  as  if  it  had  occurred  immediately  after  the  acces- 
sion of  James  the  Sixth  of  Scotland  to  the  English  throne ;  and  if  at  titiat  time  the  law 
of  the  ancestor's  domicile  (in  the  meaning  lately  affixed  to  this  expression,  that  is,  the 
domicile  of  choice^  in  opposition  to  those  of  origin  or  hirthj  or  that  which  is  attended  to 
in  ordinary  questions  of  jurisdiction,)  would  not  in  the  smallest  degree  affect  the  succes- 
sion to  his  luided  estates  in  Scotland,  it  ought  to  have  as  little  influence  at  the  present 
time. 

If  the  question  thus  presented  to  us  were  to  be  considered  as  an  international  one, 
and  to  be  governed  by  those  rules  which  are  observed  between  all  or  the  greater  number 
of  civilized  and  independent  nations  on  the  footing  of  mutual  eomitas^  and  from  the 
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utility  of  haying  one  common  rale  in  transactions  of  a  certain  description,  the  result 
does  not  appear  to  be  at  all  doubtful.  It  will  be  found,  and  indeed  it  was  admitted  by 
both  parties,  that  while,  in  all  the  other  governments  of  Europe,  Intimation  by  a  sub- 
sequent marriage  was  effectual,  if  there  were  no  legal  disability  or  mid  impediment,  the 
English  alone  had  rejected  it.  For  this  an  eminent  lawyer  and  judge  (Sir  William 
Blackstone)  has  suggested  many  reasons,  instead  of  the  true  one,  as  given  by  the  English 
Parliament  at  the  time.  But  this  is  of  no  importance,  as  Courts  of  [686]  Justice  must 
be  guided  by  the  law  as  it  stands,  and  without  inquiring  into  the  original  causes,  or  even 
the  expediency  or  justice  of  it.  In  these  circumstances,  there  might  be  room  for  con- 
tending, in  an  EngUsh  Court  of  Law  (at  least  in  reference  to  those  individuals  whose 
property  in  genend  is  situated  in  other  kingdoms,)  that  regard  should  be  paid  to  what 
is  &e  general  law  of  Europe  in  such  a  case.  At  any  rate,  it  is  not  easy  to  perceive  a 
reason  why,  besides  retaining  their  own  opinions  or  prejudices  in  regard  to  the  succes- 
sion of  landed  property  situated  in  England,  the  Judges  in  that  country  should  attempt, 
or  be  held  as  attempting,  to  extend  them  to  l&nds  situated  in  another  country,  or  in  all 
other  countries,  where  a  different  law  has  been  long  established. 

But  in  the  transmission  of  landed  estates  from  the  dead  to  the  living,  as  well  as  with 
regard  to  the  modes  of  constitution  of  land  rights,  there  is  no  rule  of  international  law 
or  jus  gentium  such  als  has  been  already  described.  Instead  of  this,  it  seems  to  be 
established  in  all  countries  where  there  is  a  law  of  succession  regarding  land  estates  or 
rights,  or  burdens  affecting  such  estates,  that  they  are  transmitted  and  constituted 
according  to  the  law  of  the  country  where  the  lands  are  locally  situated.  It  is 
unnecessary  to  quote  authorities  on  this  point.  The  rule  holds  even  in  allodial  subjects. 
But  in  lands  held  by  feudal  tenure,  it  is  a  necessary  and  unavoidable  consequence  from 
the  nature  of  the  right.  As  the  right  of  succession  in  such  property  was  a  boon  from 
the  superior,  it  depended  at  first  entirely  upon  his  will,  as  he  expressed  in  the  feudal 
grant.  Again,  when  it  came  to  be  generally  allowed,  and  if  the  course  of  succession 
was  not  provided  for  in  the  investiture,  it  was  to  be  indicated  by  the  law  of  the  country, 
or  mo8  regioniSf  and  most  certainly  without  any  regard  to  the  domicile  of  the  vassal, 
either  at  the  time  of  his  death,  or  at  any  other  period.  The  will  of  the  vassal,  although 
expressed  in  direct  and  positive  terms,  was  not  effectual,  unless  authorized  by  the 
superior,  and  in  the  forms  prescribed  by  the  public  law ;  and  least  of  all  was  it  to  be 
gathered  from  the  law  of  the  place  where  he  might  choose  to  reside. 

In  the  early  feudal  ages,  individuals  held  lands  in  different  countries,  subject  to 
different  superiors ;  and  it  was  not  unusual  for  the  sovereign  of  one  country  to  be  a 
subvassal  in  another,  and  without  any  obligation  to  reside  in  any  particular  place, 
though  all  were  liable  to  be  called  out  to  attend  the  superior  in  the  performance  of  their 
feudal  service.  It  would  have  been  most  extraordinary,  therefore,  if  the  vassal's  pre- 
ferring one  country  to  another  should  entirely  govern  the  course  of  his  succession,  in 
opposition  to  the  general  law  of  the  country  where  the  lands  were  situated.  Not  more 
than  a  century  ago,  the  noble  family  of  Hamilton,  besides  their  Scotch  estates,  held  an 
extensive  territory,  with  the  rank  of  Duke,  in  France ;  and  it  Ib  believed  they  also  had 
property  in  England ;  but  it  never  was  imagined  that  the  representative  of  the  family 
at  the  time,  merely  by  preferring  one  of  these  three  kingdoms  as  the  place  of  his 
general  residence,  could  alter  the  law  of  descent  as  it  was  fixed  in  the  other  countries. 

In  a  question  with  regard  to  the  effects  of  marriage,  or  of  legitimation  ^r  eubsaqueru 
fnairimonium^  upon  intestate  succession,  it  appears  to  be  extremely  doubtful  how  the 
doctrine  of  the  domicile  could  be  introduced  to  any  extent.  [686]  In  matters  entirely 
dependent  on  the  will  of  the  party,  or  to  regulate  the  competency  of  actions  in  Courts 
of  Law,  some  such  rule  may  be  necessary.  But  where  the  immediate  and  permanent 
interests  of  parties  are  involved,  and  particularly  where  those  interests  have  become 
the  warranted  grounds  of  action  in  the  Courts  of  Law,  it  seems  quite  unreasonable  that 
the  domicile  of  choice,  as  it  is  called — that  is,  the  law  of  the  place  where  the  party  is 
at  any  given  time  animo  remanendi^  should  have  a  decisive  influence ;  and  it  would 
lead  to  the  most  extraordinary  and  unjust  consequences,  if  the  status  of  a  wife  or  of 
her  children  were  made  dependent  on  a  tenure  so  precarious.  By  the  marriage,  if  lawful 
where  entered  into,  the  rights  of  the  man  and  wife  are  placed  beyond  r^al  by  their 
joint  will,  whether  directly  or  indirectly  announced ;  and  the  relations  and  obligations 
between  the  parents  and  ^e  children  are,  if  possible,  still  less  subject  to  the  control  of 
any  one  of  them.    If,  on  the  day  after  the  marriage,  a  son  previously  bom,  and  in  the 


224  ROBE  t;.   BOSS.  V.  Sliaw. 

possesBion  of  laige  property  in  Scotland,  dieSi  could  there  be  a  doubt  of  its  descending 
to  his  brothers  and  sisters,  bom,  like  him,  before  the  marriage,  and  failing  them,  to  any 
children  the  &ther  might  have  had  by  other  marriages,  and  this  entirely  without  regard 
to  the  domicile  of  the  father)  In  the  same  manner,  might  not  a  son  or  daughter 
previously  bom  demand  in  the  Court  of  Law,  in  every  country  in  Europe  except 
England,  aliment  as  a  lawful  child?  And  would  it  be  just  that  the  father's  removal  to 
England,  whether  band  fide  or  fraudulently,  should  not  only  disappoint  a  just  claim 
while  the  father  remained  in  England,  (if  such  should  be  the  law  there,)  but  that  it 
should  be  rendered  ineffectual  where  the  child  was  acknowledged  as  a  lawful  child? 
In  such  a  case,  would  it  not  be  competent  to  attach  any  lands  that  might  belong  to  the 
father  in  Scotland  1  Or  might  not  arrestment  be  UBGdjurisdicti(mtsfundand(B  graiid,  so 
as  to  attach  his  personal  estate  in  Scotland,  and  so  render  effectual  the  claim  of  the 
child  ?  And  if  such  are  the  rights  and  facilities  afforded  to  children  so  situated  during 
the  life  of  their  parents,  are  their  rights  of  succession,  after  their  parents'  death,  to  be 
disappointed  or  evaded  by  their  father's  choice  of  a  residence  in  a  place  where  there  is 
either  no  form,  or  an  imperfect  one,  for  giving  effect  to  them  ?  ^ 

A  learned  Judge  (Lord  Oillies)  put  the  question,  quid  Jurte,  if,  after  the  marriage, 
the  husband  had  remained  long  enough  in  Scotland  to  create  a  domicile  by  residence  ? 
and  the  counsel  for  the  pursuer  admitted  that  it  was  a  doubtful  question.  But,  as  it 
appears  to  me,  this  view  of  the  case  ought  to  be  extended  a  good  deal  further.  If,  by 
the  marriage,  certain  rights  vest  ipso  jure  in  all  the  parties,  can  those  rights  be  vacated 
merely  by  the  husband's  removing  his  person  to  another  country,  and  the  only  one  in 
the  civilized  world  where  the  Courts  of  Law  would  refuse  to  interpose  1  If,  in  any 
other  matter,  a  party  should  enter  into  an  obligation,  which,  though  legal  where 
entered  into,  [687]  is  ineffectual  to  produce  action  in  some  other  country  to  which  he 
retires,  was  it  ever  heard  that  the  creditor  was  to  be  precluded  from  legal  redress  or 
diligence  in  the  country  where  the  contract  was  entered  into,  and  where  the  debtor 
became  bound,  and  might  be  compelled,  in  the  ordinary  course  of  law,  to  perform  all 
that  was  incumbent  upon  him  ? 

In  actions  brought  in  the  Courts  of  Law  in  Scotland,  originating  in  transactions  in 
foreign  countries,  the  rule  is,  that  odor  sequUur  forum  rei.  In  this  way  not  only  an 
agreement  will  be  sustained  as  a  ground  of  action  in  Scotland,  though  not  authenticated 
according  to  the  lex  loci  eontradHSf  if  it  be  agreeable  to  the  Scotch  form ;  but  one  that 
is  not  made  according  to  the  forms  of  the  law  of  Scotland,  or  which  is  held  to  be 
extinguished  by  the  law  of  Scotland,  is  altogether  disregarded  in  our  Courts,  although 
it  may  be  agreeable  to,  and  still  in  force  by,  the  law  of  the  place  where  it  was  entei^ 
into.  And  as  to  the  constitution  or  transferring  of  rights  of  lands  situated  in  Scotland, 
while  no  writing  will  be  sustained  here,  unless  authenticated  according  to  the  law  of 
Scotland,  however  formal  it  may  be  according  to  the  law  of  the  country  where  it  was 
entered  into,  so  an  instrument  executed  in  England,  though  ineffectual  in  point  of  form 
there,  will  be  sustained  in  the  same  manner  as  if  it  had  been  framed  in  Scotland. 

Thus,  accordingly  to  general  principles,  the  present  question  ought  to  be  determined 
in  the  defender's  favour ;  and  the  late  English  decision  in  the  case  of  Birtwhistle,  so 
far  as  I  have  been  able  to  obtain  information,  very  strongly  confirms  this  conclusion. 
The  father  was  an  Englishman,  and  had  landed  property  in  that  country;  but  his 
residence  for  many  years  had  been  in  Scotland,  where  he  had  purchased  lands,  and 
where  also  he  had  formed  a  connexion  with  the  plaintiff's  mother,  whom  he  afterwards 
married  in  facie  ecclesioB.  In  Scotland  he  had  his  permanent  residence,  but  he  died  in 
England,  when  his  sister,  as  his  heir  by  the  law  of  England,  took  possession  of  the 
English  property,  the  phdntiff  being  allowed,  without  dispute  to  succeed  to  the  Scotch 
estates.  In  an  action  of  ejectment,  however,  in  the  English  Courts,  a  decision  was 
given  in  the  defendant's  &vour,  thereby  ascertaining,  that  in  succession  to  lands  no 
regard  was  paid  ex  comitate  to  the  law  of  the  domicile ;  and  consequently,  where  the 


1  If,  in  virtue  of  the  Cromarty  entail,  the  defender  had  obtained  a  decree  of 
irritancy  or  of  devolution  against  his  father,  and  had  completed  a  feudal  title,  would 
it  be  competent  to  a  son  by  a  subsequent  marriage,  or  any  remoter  substitute,  to  insist 
in  a  reduction  of  the  decree  and  infeftment  after  the  father^s  death,  on  the  ground  that 
the  father's  last  domicile,  animo  remanendi,  had  been  in  England? 
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caae  is  reversed,  and  the  lands  in  question  are  situated  in  Scotland,  no  regaid  ought  to 
be  paid  to  the  law  of  England.  It  seems  to  be  indisputable,  that  if  in  England  legitima- 
tion per  subsequeru  moMmonium  is  not  admitted,  even  where  the  marriage  had  taken 
place  in  Scotland,  and  the  parties  had  their  residence  in  that  country ;  so,  with  regard 
to  lands  in  Scotland,  where  a  different  law  has  been  established  for  centuries,  the 
children  of  such  a  marriage  are  entitled  to  succeed. 

It  remains  to  consider  the  decisions  and  legal  authorities  to  which  reference  has 
been  made,  as  leading  to  a  contrary  result. 

One  class  of  these  decisions  relates  to  intestate  succession  in  personal  estate  or 
ezecutry,  which,  since  the  determination  of  Lord  Thurlow  in  1791,  has  been  governed 
by  the  law  of  the  ancestor's  domicile ;  (see  the  words  of  the  judgment  of  the  House  of 
Lords).  It  has  been  contended  that  the  intestate  succession  in  landed  property  ought 
to  be  regulated  in  the  same  manner ;  but  upon  this  [688]  subject^  after  what  has  been 
already  said,  it  is  unnecessary  to  offer  any  argument  Indeed,  upon  looking  at  the 
different  decisions,  it  will  be  seen  that  the  distinction  between  the  two  cases  has  been 
at  all  times  most  distinctly  marked.  In  the  case  of  Hog  v.  Hog,  June  7,  1791,  (Fac. 
ColL  p.  378,)  it  is  ezpresJy  admitted  that  **  landed  property  must  ever  remain  subject 
to  the  law  of  the  territory."  In  the  case  of  Balfour  v.  Scott^  decided  in  the  House  of 
Lords  March  11,  1793,  where  the  question  was,  whether  a  person,  taking  as  heir  by  the 
law  of  Scotland,  could  be  required  to  collate,  when  claiming  a  share  in  the  personal 
estate  of  the  ancestor,  who  had  his  domicile  in  England  1  it  was  decided  in  the  negative. 
But  by  the  same  rule,  if  the  ancestor  had  been  domiciled  in  Scotland,  the  heir  could 
not  have  taken  the  moveable  effects  in  England  without  being  liable  to  collation.  And 
if  the  ancestor  had  left  nothing  but  lands  situated  in  Scotland,  his  succession  would 
have  descended,  without  regard  to  domicile,  according  to  the  law  of  Scotland. 

While  on  this  subject,  I  may  take  the  liberl^y  of  stating,  that  although,  with  regard 
to  intestate  succession  in  personal  estate,  the  law  must  now  be  considered  as  fixed, 
there  are  individuals  who  greatly  doubt  the  authority,  as  well  as  the  expediency,  of  the 
rule  so  established.  That  it  was  rested  upon  international  law  cannot  be  asserted,  the 
current  of  the  decisions  in  Scotland  for  a  considerable  time  having  run  in  an  opposite 
direction;  Morris  v.  Wright,  Jan.  14,  1783.  In  its  consequences  it  did  most  directly 
alter  the  established  law  in  Scotland,  by  compelling  the  Commissaries  to  confirm  as 
nearest  in  kin  to  a  person  deceased,  his  father  and  mother,  and  the  representatives  of 
deceased  nearest  in  kin,  who,  by  the  law  of  Scotland,  were  excluded  from  the  succession, 
and  who  are  not,  according  to  our  law,  nearest  of  kin  to  the  deceased.  In  such  a  case, 
the  interposition  of  the  Legislature  appears  to  have  been  necessary  to  justify  such  a 
distribution  of  the  personal  estate;  but  it  was  also  necessary,  1.  To  give  publicity  to 
the  establishment  of  such  a  rule.  2.  To  point  out  some  short  and  simple  form  wbich 
should  be  effectual  throughout  the  empire,  and  by  which  a  party  might  counteract,  in 
whole  or  in  part,  the  presumption  on  which  the  rule  is  founded,  if  it  should  not  be 
agreeable  to  his  will;  and,  3.  To  define  more  clearly  the  nature  and  extent  of  the 
residence  which  should  govern  the  succession,  it  being  almost  impossible  in  many  cases 
to  discover  it ;  e,g.  where,  from  motives  of  pleasure  or  profit,  a  man  divides  his  residence 
between  Scotland  and  England,  or  where  an  individual,  after  having  formed  a  domicile 
in  one  place,  has  left  that  place,  and  declared  his  purpose  never  to  return,  but  to  reside 
in  the  place  of  his  nativity  or  dsewhere. 

But  however  the  law  may  stand  as  to  succession  in  personal  estate,  it  was  never 
intended  in  the  same  manner  to  regulate  the  succession  in  landed  property,  whether 
situated  in  foreign  countries,  or  within  the  ancient  kingdom  of  Scotland,  which,  in  such 
a  question,  must  be  viewed  in  the  same  light  in  which  it  stood  in  1707.  Kor  could 
such  a  decision  be  given  without  violating  the  conditions  of  the  treaty  between  the  two 
kingdoms,  and  at  t£e  same  time  shaking  the  security  of  the  records  respecting  landed 
property  in  Scotland. 

Inefficient  and  delusive  these  records  would  be,  if  the  validity  of  the  rights  and 
documents  there  appearing  depended  on  the  animua  remanendi  of  the  [688]  successive 
proprietors,  and  upon  the  state  of  the  law  in  those  countries  where  they  have  established 
their  residence,  and  which,  to  the  Judges  in  Scotland,  as  well  as  to  the  parties  in  general, 
must  be  altogether  unknown. 

With  regard  to  the  other  decisions  to  which  a  reference  has  been  made,  they  do  not 
apply.     In  the  case  of  Sheddan,  the  parents  had  been  domiciled  and  naturalised  in 
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America,  and  there  they  had  been  mamed,  thns  being  sabjected  to  Uie  law  of  Engknd, 
which,  eyen  after  the  political  separation  of  the  two  countries,  remained  in  force,  unless 
where  expressly  recalled.  The  son,  while  his  parents  lived,  was  a  natural  son,  having 
no  claim  as  such,  while  his  father  and  mother,  with  regard  to  his  property  and  efPects, 
were  shnilarly  situated.  And  the  question  truly  was.  Whether,  after  the  death  of  his 
parents,  from  whom  he  could  take  nothing,  he  was  at  once  to  become  a  lawful  child, 
so  as  to  take  lands  situated  in  Scotland,  in  which  he  had  never  been,  and  where  his 
parents  had  never  formed  any  matrimonial  connexion  t  On  these  specialties,  as  stated 
by  an  eminent  counsel  in  the  case  of  Strathmore,  the  claim  was  decided  in  the  House 
of  Lorda  Had  Sheddan's  parents  come  to  Scotland,  and  there  entered  into  the  obliga- 
tions of  man  and  wife,  the  case,  as  it  appears  to  me,  would  have  been  viewed  in  a  very 
different  light. 

Again,  in  the  more  recent  case  of  Strathmore,  Uie  decision  also  rested  upon  special 
circumstances ;  and,  according  to  the  principles  explained  in  the  case  of  Birtwhistle,  it 
might  admit  of  some  doubt  whether  the  claimant  could  succeed  to  an  English  Peerage, 
although  his  parents  had  been  married  in  Scotland.  But  as  to  a  British  Peerage,  and 
still  more  as  to  a  Scotch  Peerage,  I  should  greatly  doubt  wheUier  the  same  determina- 
tion could  be  given.  In  the  case  of  a  British  Peerage, — that  is,  a  peerage  created  since 
the  Union, — there  must  be  a  collision  between  the  laws  of  the  two  countries  before  the 
Union ;  but  why,  in  such  a  case,  there  should  be  such  a  decided  preference  given  to  the 
law  of  England,  I  cannot  readily  discover.  Particularly  when  the  British  Peer  takes 
his  title  from  a  place  in  Scotland,  and  still  more  where  he  at  the  same  time  holds  a 
Scotch  Peerage,  to  which  a  reference  is  made  in  the  patent^  it  would  deserve  considera- 
tion, whether,  in  point  of  construction,  the  later  peerage  should  not  be  held  to  descend 
to  the  heirs  of  the  more  ancient  one.  With  regard  to  a  Scotch  Peerage,  the  point 
appears  to  be  clear  indeed.  Scotland  never  was  a  conquered  kingdom;  it  was  not 
annexed  to  England,  but  united  upon  equal  terms,  each  country  retaining  its  private 
and  municipal  rights  in  the  fullest  extent^  if  not  expressly  taken  away.  An  individual, 
then,  who  in  Scotland  would  have  been  received  as  a  Scotch  Peer  before  the  Union, 
must  still  be  admitted  to  vote,  and  to  sit  in  Parliament^  if  elected  one  of  the  sixteen 
Scotch  Peers.  In  the  case  of  one  bom  in  Scotland  out  of  wedlock,  but  legitimated  by 
a  subsequent  marriage  in  Scotland,  to  the  effect  of  taking  the  landed  estate  of  his 
family,  I  cannot  see  upon  what  ground  his  right  of  succession  to  a  Scotch  Peerage  could 
be  disputed,  because,  by  the  law  of  England,  and  in  the  case  of  an  English  Peerage,  a 
diflEerent  rule  may  prevail 

As-  to  the  foreign  authorities,  they  may  be  dismissed  in  a  few  words.  In  the  case 
of  Conti,  the  marriage  had  been  celebrated  in  England,  and  yet  the  children  were  held 
legitimate ;  while  the  authority  of  BouUenois  is  merely  the  [690]  opinion  of  an  eminent 
lawyer  in  a  hypothetical  case,  and  that  a  very  special  one,  from  the  want  of  naturaliza- 
tion, in  consequence  of  which,  it  would  appear  that  BouUenois  thought  that,  by  the  law 
of  France,  the  individual  in  question,  having  been  bom  in  England,  would  carry  along 
with  him  the  state  and  condition  in  which  he  stood  by  the  law  of  England. 

Again,  in  reference  to  the  opinions  of  the  ancient  jurists,  and  the  distinction  between 
gtaMa  penoncdia  and  realia^  and  with  regard  to  personal  privileges  and  disabilities,  they 
either  confirm  the  opinion  I  have  formed,  or  are  altogether  inapplicable.  The  law  of 
legitimation,  if  it  had  been  introduced  by  positive  statute,  woidd,  so  far  as  regarded 
landed  property,  be  considered  as  falling  under  the  statuta  realia  ;  but  with  us  there  is 
no  positive  law  on  the  subject.  The  law  of  legitimation  by  subsequent  marriage  is  as 
much  part  of  the  common  law  of  Scotland,  as  t^t  of  primogeniture — the  succession  of 
males  in  preference  to  females,  and  of  full  blood  to  half  blood.  And  to  say  that  it  may 
be  disregarded,  because  the  laist  proprietor  had  his  domicile  in  England  at  the  time  of 
his  death,  seems  to  be  as  unreasonable  as  if  it  were  proposed  that  a  Scotch  estate  should 
go  to  the  Sovereign,  as  in  Turkey,  or  divide  equally  among  all  the  children,  according 
to' the  law  made  in  France  during  the  Revolution,  because  the  last  proprietor  died 
domiciled  there ;  or  that  it  should  go  to  the  youngest  child  instead  of  the  eldest^  because 
the  ancestor  was  domiciled  in  the  county  of  Kent^  where  that  is  the  rule. 

Again,  as  to  the  distinction  pointed  out  respecting  personal  privileges  and  disabilities, 
much  is  to  be  found  in  the  earlier  writers  which  cannot  be  reconciled,  and  which  seems 
to  be  founded  upon  no  sound  principle.  It  may  be  tme  that  a  privilege  strictly  personal, 
such  as  that  of  a  peerage,  cannot  be  exercised  of  rights  except  in  tiie  territory  of  the 
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SoYereign  by  whom  tiie  dif^nity  is  granted ;  so,  if  a  man  is  declared,  by  a  sentence  in 
one  country,  to  be  infamous  for  an  act  in  its  own  nature  not  inferring  infamy,  it  will 
not  be  attended  to  in  any  other  country.  But  the  right  of  legitimacy  which  follows 
from  marriage  by  the  law  of  all  the  countries  in  Europe  except  England,  and  the 
colonies  now  or  formerly  parts  of  England,  is  not  a  personal  priyilege  in  the  proper 
sense  of  these  words.  It  arises  from  the  general  law.  It  operates,  not  only  upon  the 
state  of  the  persons  legitimated,  but  on  the  rights  of  their  parents  and  relatives ;  and 
for  them,  as  well  as  against  them.  And  as  to  the  disability  arising  from  minority,  the 
period  of  which  is  d^erent  in  different  countries,  it  appears  that,  as  in  the  case  of 
actions  brought  in  Scotland,  a  party  will  be  held  to  be  a  minor  or  not  according  to  the 
rules  establidied  in  Scotland ;  so,  in  services  and  other  proceedings  relating  to  lands  or 
real  estates  in  Scotland,  the  same  rule  must  be  observed,  although  it  may  not  be  a  rule 
in  the  place  where  the  pursuer  resides,  or  where  the  ancestor  resided.  But  the  inquiry 
is  foreign  to  the  present  discussion.  The  question  here  truly  is,  Whether  a  Jury  of 
Scotchmen,  and  in  a  Scotch  Courts  ought  not  to  find  that  the  defender,  the  child  of 
parents  who  were  lawfully  married  in  Scotland,  without  any  restraint  in  point  of  propin- 
quity or  otherwise,  and  having  no  other  children,  is  the  nearest  and  lawful  heir  of 
his  father  in  lands  situated  in  Scotland)  And  to  this,  I  think,  there  can  only  be 
one  answer. 

Lord  Mbadowbane. — ^Although  the  parties  have  not  agreed  altogether  in  [691]  the 
statements  of  the  facts  which  they  have  respectively  averred,  I  concur,  nevertheless, 
with  the  Judges  in  the  Court  below,  in  being  of  opinion  that  the  discrepancy  between 
them  is  so  immaterial,  as  to  render  unnecessary  any  further  investigation  as  to  the 
accuracy  of  either. 

Thus,  it  is  either  proved,  admitted,  or  not  seriously  denied,  that  the  defender  is  the 
reputed  and  acknowledged  child  of  Alexander  Boss  and  Elizabeth  Woodman ; — that  he 
was  bom  in  England  while  his  parents  were  there  residing  in  a  state  of  concubinage ; — 
and  that  neither  of  them,  at  the  period  of  his  conception  or  of  his  birth,  were  married 
persons,  or  within  the  forbidden  degrees,  or  were  under  any  circumstances  whatsoever 
that  could  have  prevented  them  from  solemnizing  a  marriage  betwixt  them,  according 
to  the  rules  of  the  law  of  Scotland ;  but  that  both  were  domiciled  in  England,  and  so 
situated,  that  in  the  event  of  either  having  died  intestate,  their  personal  succession 
would  have  been  regulated  by  the  law  of  that  country, — Elizabeth  Woodman,  on  the 
one  hand,  not  only  having  her  only  residence  in  England,  but  being  a  native  of  that 
kingdom, — while  Alexander  Boss,  on  the  other,  although  not  a  native  of  England,  but 
a  native  of  Scotland,  had  established  his  more  permanent  and  usual  residence  in  the 
former  count];y.  In  like  manner  it  is  proved  that»  subsequent  to  the  birth  of  the 
defender,  these  his  reputed  parents,  being  at  the  time  subjected  to  the  laws  of  Ssotland, 
were  married  in  and  accoi&ng  to  the  rules  and  rites  prescribed  by  the  municipal  and 
ecclesiastical  laws  of  this  country; — that  previous  to  this  marriage  Mr.  Boss  had 
occasionally  visited  Scotland — ^had  succeeded  to  two  several  estates  within  this  kingdom 
— ^had  been  enrolled  as  a  freeholder  in  more  that  one  Scotch  county — and  that  he  and 
his  wife  having  come  to  Scotland  a  few  weeks  before  the  solemnization  of  their  marriage* 
continued  in  it  for  some  time  afterwards; — ^that  the  defender  accompanied  his  parents 
to  Scotland — was  with  them  at  the  time  of  their  marriage  being  solemnized — and  was 
from  that  period,  both  within  Scotland  and  England,  acknowledged  to  be  their  lawful 
child. 

I  also  concur  in  the  opinion  on  which  the  proceedings  in  the  Commissary  Court 
must  have  been  founded,  that  the  parties  in  tfaiis  case  having  purchased  brieves  from 
Chancery  to  take  up  the  succession  to  the  estate  of  Cromarty,  and  it  being  clear  that 
the  pursuers  can  only  be  entitled  to  be  preferred  in  that  competition,  if  the  defender, 
as  being  a  bastard,  be  incapable  of  succession,  they  have  proceeded  in  due  and  proper 
form  in  originating  the  present  proceedings  before  the  Consistorial  Courts  to  try  the 
question  of  the  defender's  legitimacy. 

The  terms  of  the  judgment  pronounced  are  also,  in  my  opinion,  correct  and  proper, 
and  in  no  respect  can  be  understood  as  determining  any  matter  incompetent  for  the 
consideration  of  that  Court.  It  has  only  been  declared  that  the  defender  is  a  legitimate 
child,  and  '*  capable  of  lawful  succession,  and  having  a  title  to  all  the  rights  competent 
to  a  lawful  child ; "  and,  so  determining  generally,  the  Commissaries  appear  to  me  not 
to  have  exceeded  the  bounds  of  the  jurisdiction  committed  to  them. 
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I  see  no  ground,  therefore,  for  disturbing  the  interlocutor  under  review,  either  upon 
the  principle  of  the  proceedings  being  improperly  or  irregularly  [692]  instituted,  or  of 
the  fact  being  imperfectly  ascertained,  or  the  terms  of  the  judgment  being  incompetent 
or  excessive.  And  I  have  at  length  arrived  at  the  conclusion,  after  giving  the  case 
that  consideration  which  its  novelty  and  importance  required,  that  it  ought  also  to  be 
adhered  to  aa  being  well  founded  in  point  of  law. 

This  opinion  is  altogether  independent  of  the  feet  of  the  defender's  father  having 
been  bom  in  Scotland,  and  of  his  having  kept  up  some  connexion  with  this  country 
during  his  life.  I  should  have  viewed  the  case  in  the  same  light  had  Mr.  Boss  been 
bom  in  England,  and  had  no  other  connexion  with  Scotland  than  that  arising,  first, 
from  his  having  possessed  and  left  an  heritable  estate  subject  to  the  jurisdiction  of 
the  Courts  of  this  country ; — and,  secondly,  from  his  marriage  having  been  contracted 
in  Scotland,  when,  as  a  natural  bom  subject  of  the  Crown  of  Great  Britain,  he  was,  as 
living  within  the  territory  of  Scotland,  in  every  respect  as  amenable  to  the  peculiar 
provisions  of  its  laws  and  institutions,  and  as  capable  of  acquiring  rights  and  qualifica- 
tions under  them,  as  he  would  have  been  amenable  to  the  laws  and  customs  of  England 
had  he  chosen  to  remain  in  England,  and  to  have  contracted  marriage  within  the 
boundaries  of  that  division  of  the  empire. 

In  shorty  my  judgment  depends  on  this  simple  view  of  the  case,  that  the  defender's 
parents  having,  as  natural  bom  citizens  of  Oreat  Britain,  been  in  a  capacity  at  the  time 
of  their  marriage  to  subject  themselves  to  the  peculiar  laws  and  institutions  of  Scotland, 
and  to  the  effects  and  qualifications  thence  arising ;  and  having  so  subjected  themselves 
by  coming  into  this  country,  rendering  themselves  amenable  to  its  jurisdictions,  and 
solemnizing  their  marriage  according  to  its  laws,  customs,  and  institutions,  did  thereby 
contract  all  the  obligations  and  consequences  which  by  them  are  attached  to  the  state 
of  marriage;  and  that  one  of  these  consequences  being,  that  children  antecedently 
procreated  of  such  parents  as  may  have  afikerwards  married^  and  who  were  under  no 
disability  to  marry  at  the  time  of  their  conception  and  birth,  shall  be  thereby  legitimated, 
it  must  foUow  that  the  defender  is  to  be  recognized  as  a  lawful  child,  and  his  rights 
enforced  accordingly. 

To  this,  however,  it  has  been  objected, — 1.  That  as  by  the  law  of  Scotland,  when- 
ever bastardy  is  indelibly  fixed  on  a  child,  (as  in  the  case  of  children  bom  of  an 
adulterous  connexion,)  the  subsequent  marriage  of  the  parents  does  not  legitimate  that 
child ;  so  the  defender  having  been  bom  in  England  of  parents  living  in  a  state  of 
concubinage,  where  legitimation  per  fubeequena  maMmonium  is  unknown,  his  bastardy 
must  be  held  to  be  indelible,  irreversible,  and  incapable  of  being  removed  by  the 
subsequent  marriage  of  his  parents.  2.  That  the  parents  of  the  defender  having  a 
domicile  in  England,  by  which  their  personal  succession  would,  in  the  event  of  their 
dying  intestate,  have  been  distributed,  both  at  the  period  of  their  marriage  and  after  it 
took  place,  the  law  of  Scotland,  in  matters  connected  with  that  event,  cannot  be  held 
to  have  affected  their  rights,  or  to  have  governed  the  effects  resulting  horn  the  contract. 
In  other  words,  that  it  is  to  be  considered  as  an  English  marriage,  and  dealt  with 
accordingly. 

Neither  of  these  objections  seems  to  me  to  be  well  founded. 

[693]  In  considering  the  first  of  them,  it  is  important  to  keep  in  view,  as  a  matter 
incontrovertibly  established,  that  the  role  admitting  of  legitimation  per  subsequewt 
maMmanium  is  founded  upon  the  principle  that^  in  all  such  cases,  the  matrimonial 
consent,  preeumptume  juris  et  dejure^  took  place  at  the  period  of  the  carnal  communica- 
tion of  the  parents,  or  conception  of  the  chUd,  which  is  therefore  held  to  have  been  the 
trae  date  of  the  nuptiab.  It  disregards  altogether  the  period  of  their  declaration  or 
solemnization,  which  is  held  and  deemed  to  be  nothing  else  but  the  mere  evidence  of  a 
marriage  having  been  contracted  between  the  parties.  Upon  this  ground  it  is,  that 
there  being  no  room  for  the  operation  of  the  principle  on  which  the  doctrine  of 
legitimation  per  eubeequena  matrimonium  is  founded  in  the  case  of  children  bom  of  an 
adulterous  connexion,  such  children  cannot  be  legitimated  by  the  subsequent  marriage 
of  their  parents ;  because,  whatever  a  change  of  circumstances  may  have  enabled  them 
to  do  afterwards,  at  the  time  of  the  birth  they  could  not  have  legally  intermarried. 

It  may  also  be  material  to  keep  in  view,  that  the  general  rule  itself,  and  the  exception 
just  stated,  prove  that  the  law  of  Scotland  admits  evidence  of  the  filiation  to  the  &ther 
of  children  bom  in  concubinage,  so  as  to  allow  of  their  being  legitimated,  equally  as  it 
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reoogniaes  the  fact  of  their  being  children  of  the  mother.  Indeed,  without  such  proof 
being  admissible,  there  could  be  no  legitimation  per  subsequens  tncUrimanium  at  alL  It 
is  quite  a  mistake,  therefore,  to  suppose,  as  seems  to  have  been  taken  for  granted,  that 
bastards,  in  contemplation  of  law,  belong  any  more  to  their  mother  than  to  their  father. 
The  difference  is,  that  in  the  one  case  the  fact  of  the  filiation  generally  requires  no  proof 
— ^in  the  other  it  does ;  and  although,  for  certain  purposes,  and  for  a  certain  time,  the 
mother  is  allowed  the  custody  of  the  child,  the  burden  of  maintaining  it  is  imposed 
upon  the  father  whenever  the  filiation  is  established;  but  from  neither  the  one  nor 
the  other  does  it  acquire  any  public  status  or  right  whatsoever. 

From  these  propositions  it  is  to  be  inferred,  that  when  the  law  of  Scotland  is  called 
upon  to  determine  any  case  of  legitimacy  per  subiequeru  matrimoniumy  (the  marriage 
within  Scotland  being  admitted,)  it  requires  no  investigation  in  point  of  fact^  excepting 
in  two  particulars  i — ^first,  the  filiation  of  the  child ; — and,  secondly,  the  condition  of  the 
parents  at  the  time  of  its  conception  and  birth,  whetiier  they  were  then  free  to  have  inter- 
married with  each  other,  or  whether  they  were  incapable  of  forming  that  connexion.  If 
these  are  estabHshed,  it  must  follow  that  it  cannot  require,  or  even  permit,  any 
investigation  into  circumstances  connected  with  the  condition  of  the  child:  because 
that  would  be  inconsistent  with  the  principle  on  which  the  rule  itself  is  founded, — 
namely,  that  the  parents  were  married  when  the  child  was  conceived,  and  that  it  was 
bom  in  wedlock,  and  came  into  the  world  with  all  the  rights  of  a  lawful  and  legitimate 
child.  If  so,  to  require  an  iuvestigation  into  any  thing  with  respect  to  its  condition 
would  be  manifestly  absurd,  for  its  condition  must,  in  all  such  cases,  be  dependent  upon 
that  of  its  father;  and  although,  until  the  solemniEation  or  declaration  of  the  marriage 
of  the  parents,  it  was  reputed  a  bastard,  that  reputation  was  incorrect,  and  contrary  to 
the  fact  No  doubt  the  [5M]  child  was  apparently  a  bastard,  because  there  was  no 
external  evidence  of  the  marriage  of  the  parents ;  but,  fictione  juris^  the  marriage  had 
taken  place ;  and  from  the  hour  when  that  evidence  was  made  manifest  by  the  subse- 
quent marriage,  in  contemplation  of  law  he  was  regarded  as  a  legitimate  child,  with  all 
the  rights  and  privileges  belonging  to  that  status. 

In  this  situation,  and  in  a  question  of  this  kind,  it  seems  of  no  importance  whatso- 
ever where  the  child  may  have  been  born,  provided  his  parents,  at  the  time  of  his 
conception  and  birth,  were  natural-bom  subjects  of  the  Grown,  and  capable  of  subjecting 
themselves  to  the  peculiar  institutions  of  the  law  of  Scotland— could  have  contracted  a 
marriage — and  did  afterwards  legally  declare  or  solemnize  their  marriage  within  its 
territory.  Accordingly  I  do  not  find  in  any  book  on  the  law  of  Scotland  the  slightest 
authority  for  giving  countenance  to  the  doctrine  that  an  inquiry  can  be  instituted  into 
the  condition  or  the  situation  of  the  child,  either  at  his  birth  or  during  his  life,  or  into 
any  thing  else  but  the  filiation  and  the  condition  of  his  parents.  The  capacity  of  the 
child  to  be  legitimated  never  enters  into  the  discussion.  It  is  the  capacity  of  the 
parents  to  have  intermarried  that  forms  the  subject  of  inquiry.  Indeed  I  observe  it 
to  be  expressly  laid  down  in  the  notes  which  I  possess  of  the  lectures  of  one  of  the 
highest  authorities  in  the  law  of  Scotland,  (Mr.  Baron  Hume,)  that  if  a  son  bom  in 
concubinage  shall  himself  marry,  and  shall  die,  leaving  children,  before  the  marriage  of 
his  parents,  yet  if  his  parents  do  afterwards  marry,  his  children  will  become  entitied  to 
all  the  rights  of  the  lawful  descendants  of  their  grandfather,  as  if  their  own  father  had 
been  bom  in  wedlock.^  In  that  case,  however,  the  son  bom  before  the  marriage  of  his 
parents  must  have  lived  and  died  with  the  reputation  of  a  bastard,  and  with  that 
character  indelibly  and  irreversibly,  as  it  so  happened,  stamped  upon  him  during  his 
whole  life.  Yet  the  power  of  the  principle  upon  which  legitimation  per  eubs^pieiM 
mairimomwn  is  founded,  is  so  invincible,  as  in  such  a  case,  it  would  seem,  not  even  to 
admit  of  an  inquiry  as  to  whether  the  apparently  indelible  bastard  was  living  or  dead 
at  the  time  of  the  marriage  of  his  reputed  parents,  but  simply  whether  he  was  their 
child,  and  bom  at  a  time  when  they  could  lawfully  have  intermarried. 

In  the  present  case,  therefore,  it  humbly  appears  to  me  to  be  of  no  importance  that 
the  defender  was  bom  in  England ;  because,  if  his  filiation  be  admitted,  or  not  seriously 
denied,  or  proved,  which  it  is, — and  there  was  nothing,  at  the  time  of  his  conception 
and  birth,  to  have  prevented  his  parents  from  legally  intermarrying  in  Scotland,  and 
they  did  afterwards  so  intermarry, — ^then,  provided  there  is  no  principle  in  the  law  of 

^  To  the  8&me  purpose  see  Yoet,  lib.  xxv.  tit.  7,  §  7. 
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natioiis  which  could  prevent  all  the  consequences  of  a  Scotch  marriage  from  legally 
attaching  to  them,  no  effect  would  be  given  to,  or  inquiry  permitted  respecting  his  apparent 
condition  at  the  time  of  or  subsequent  to  his  birth.  Fictione  juris^  the  law  must  hold 
the  true  date  of  the  marriage  of  lus  patents  to  have  been  that  of  his  own  conception  or 
birth,  and  not  that  of  its  solemnization  or  declaration.  Although  the  [595]  defender 
was  therefore,  no  doubt,  reputed  to  have  been  bom  a  bastard,  that  reputation  was 
false ;  for  his  father  and  mother,  on  the  contrary,  as  has  been  since  proved  by  the 
ceremony  performed  by  the  clergyman,  were  truly  at  the  time  of  his  birth  married 
persons,  and  he  himself  was  a  legitimate  son.  In  short,  the  defender  (to  use  the 
expression  of  the  civil  law  in  such  a  case)  natus  erat,  et  nanfadua^  fiXiua  legitimus, 

A  case  was  put^  that  the  defender  had  been  bom  in  France  of  a  Frenchwoman  living 
in  concubinage  with  a  domiciled  Scotchman,  in  which  case  it  was  said  that  he  would 
have  been  bom  a  Frenchman  and  an  alien,  and  that  as  no  subsequent  marriage 
could  have  taken  o£f  the  stain  of  alienage,  neither  could  it  have  removed  the  stain  of 
bastardy. 

But,  upon  the  grounds  already  stated,  I  must  be  humbly  of  opinion  tbat^  upon  any 
view  of  the  law,  the  determination  of  such  a  case  would  have  been  directly  the  reverse 
of  that  which  was  assumed.  For,  in  the  first  place,  the  father  is  supposed  to  have  been 
a  Scotchman,  with  his  domicile  in  this  country.  2.  The  child  was  bom  under  a  system 
of  law  admitting  of  legitimation  per  atibsequens  fnatHmafUutn^  and  with  no  indelible  stamp 
of  bastardy  affixed  to  him  by  the  law  of  the  place  of  his  birth.  3.  The  mamage  of  the 
parties  was  contracted  in  Scotland. 

Now  it  seems  to  have  been  forgotten,  that^  from  the  moment  of  the  marriage,  the 
status  of  the  mother  merged  in  that  of  the  Scotch  husband,  and  her  stain  of  alienage 
was  thereby  immediately  removed.  Accordingly  it  has  never  been  questioned  tbat  a 
woman  so  situated  is,  in  the  event  of  her  husband's  death,  entitled  to  her  terce,  and  to 
all  the  other  rights  competent  to  a  native  Scotchwoman.  And  so,  in  the  case  of 
Jankouska  r.  Anderson,  Nov.  25,  1791,  where  the  tercer  was  a  foreigner  who  had  been 
married  to  a  native  of  Scotland,  this  right  was  not  disputed.  The  marriage,  and  the 
rights  arising  under  it,  were  therefore,  if  questioned  in  the  case  supposed,  to  be  considered 
in  the  same  light  as  if  both  the  parties  had  been  natural-bom  subjects  of  Scotland  >  and 
it  being  an  inherent  qualification  of  such  a  marriage  that  the  children  bom  before  it  was 
solemnLsed  or  declared  became  thereby  Intimate,  and  there  was  no  impediment,  from 
the  mother,  at  the  time  of  the  child's  birth,  being  an  alien,  to  the  operation  of  the  pre- 
sumption that  the  trae  date  of  the  marriage  was  that  of  the  conception  of  the  child,  I 
cannot  doubt  that  a  child  so  situated  could  no  more  have  been  r^^arded  as  an  alien,  than 
if  the  parents  had  been  actually  married  in  the  face  of  the  Church  of  Scotland,  before 
its  birth,  within  the  realm  of  France. 

In  short,  the  whole  doctrine  of  the  indelibility  of  the  bastardy  of  the  defender, 
arising  from  the  fact  of  his  birth  having  been  in  England,  must  be  rested  upon  the 
principle  of  there  having  been  something  at  that  period  existing  in  the  situation  of  his 
parents  respectively,  and  as  regarding  each  other,  which  would  eflfectually  have  precluded 
them  from  contracting  a  marriage  in  Scotland,  followed  by  all  the  rights  and  consequences 
of  a  Scotch  marriage.  For  if  there  was  no  such  impediment^  the  defender  in  fact  never 
was  a  bastard,  and  therefore  never  could  have  that  status  indelibly  impressed  upon  him. 

2.  But  as  it  is  not  alleged  that  the  late  Mr.  Boss  and  Elizabeth  Woodman  [596]  were 
situated,  either  by  their  being  married  persons,  or  within  the  forbidden  degrees,  so  as 
to  have  rendered  their  intermarriage  in  Scotland  illegal  at  the  period  at  the  defender's 
birth, — and  as  it  cannot  be  pretended  that  their  being  domiciled  in  England  could  have 
presented  a  bar  to  their  forming  that  connexion, — it  is  to  be  considered  whether  there 
be  any  solid  ground  for  the  second  objection  stated  to  the  legitimacy  of  the  defender's 
birth,  viz.  that  at  the  time  of  the  declaration  or  solemnization  of  their  marriage,  they 
having  had  such  a  domicile  in  England  as  would  have  rendered  their  personal  succes- 
sion hable  to  distribution  under  the  provisions  of  that  law,  were  thereby  incapacitated 
from  contracting  a  marriage  in  Scotland,  accompanied  with,  and  drawing  after  it^  those 
different  rights  and  consequences  which,  by  its  principles  and  policy,  are  deemed  to  be 
inherent  in  the  contract. 

But  the  principles  regulating  the  distribution  of  personal  succession  are  altogether 
different  from  those  which  apply  to  questions  relating  to  marriage,  and  the  rights  flowing 
from  it.    In  the  former  cases,  the  presumed  or  implied  will  of  the  deceased,  in  the  absence 
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of  his  expressed  will,  forms  the  regula  reguUma  for  determinmg  all  such  questions ;  and 
from  its  being  held  to  haye  been  his  intention  that  his  personal  estate  should  descend 
according  to  the  rules  of  that  law,  with  which,  from  his  residence  under  it^  he  is  supposed 
to  have  been  best  acquainted,  that  of  his  domicile  is  justly  fixed  upon  as  the  law  by 
which  it  is  to  be  distributed. 

It  is  obvious,  however,  that  even  if  such  questions  as  the  present  could  be  deter- 
mined by  the  wUl  of  the  parties,  there  would,  by  its  application  to  them,  be  a  strange 
inversion  of  the  principle  on  which  alone  it  is  made  to  operate  upon  cases  of  intestate 
succession.  For  in  the  latter  the  implied  will  of  the  parties  is  only  had  recourse  to, 
when  legal  evidence  of  the  actual  will  is  wanting  or  defective ;  but^  in  such  cases  as 
that  now  under  consideration,  it  cannot  be  alleged  that  there  is  ever  any  doubt  of  the 
parties  having,  in  a  manner  sufficiently  formal  and  authoritative,  declared  their  will 
and  intention  to  have  been  in  direct  contradiction  to  that  which,  by  the  supposed 
implication  of  the  lex  domicilii^  the  Consistorial  Court  is  required  to  give  that  effect  to. 
Thus  it  is,  with  all  deference,  in  this  case,  impossible  to  dispute,  that  by  their  leaving 
their  domicile  in  England — coming  into  Scotland — solemnizing  their  nuptials  according 
to  the  law  of  Scotland — and  by  their  afterwards  acknowledging  the  defender  as  their 
Intimate  child — ^his  parents  as  expressly  declared  their  will  and  intention  to  have  their 
marriage  deemed  and  taken  to  be  a  Scotch  marriage,  and  to  have  it  accompanied  and 
followed  by  all  the  obligations,  rights,  and  consequences  of  that  contract^  as  in  a  case 
of  personal  succession  could  have  been  afforded  by  the  most  regular  and  formal  testa- 
mentaiy  deed. 

But  indeed  the  rights  consequent  upon  the  matrimonial  contract  are  totally  inde- 
pendent of  the  will  or  intention  of  the  parties. 

'^  Foreign  Courts,"  it  was  observed  by  the  Lord  Ordinary  in  the  case  of  Gordon 
against  Pye,  '^  are  in  such  cases  nowise  called  upon  to  inquire  after  that  will,  or  after 
any  municipal  law  to  which  it  may  correspond.  They  are  bound  to  look  to  their  own 
law ;  and  it  is,  with  all  deference,  thought  to  be  in  a  particular  degree  contrary  to  prin- 
ciple to  make  that  law  bend  to  the  [597]  dictates  of  a  foreign  law  in  the  administration 
of  that  department  of  international  jurisprudence  which  operates  directly  on  public 
morals  and  domestic  manners."  And  it  cannot  now,  after  the  judgments  in  that 
and  similar  cases,  be  doubted  that  this  is  the  principle  which  governs  the  law  of 
Scotland. 

But  if  the  intention,  or  presumed  intention  of  the  parties,  is  altogether  excluded  in 
such  questions,  there  has  been  no  legal  principle  shown  upon  which  the  lex  domicilii 
should  be  allowed  either  to  control  or  to  affect  them. 

The  principle  of  personal  disability,  arising  from  the  particular  law  of  the  domicile, 
to  enter  into  the  contract^  beyond  its  territory,  is  disclaimed.  Indeed  the  notion  of 
personal  disabilities  so  attaching  themselves  is  clearly  and  obviously  unteinable.  It  no 
doubt  was  at  one  time  entertained^  but  the  doctrine  has  long  been  allowed  to  be 
inconsistent  and  absurd,  and  is  exploded  by  the  best  public  jurists.  At  all  events,  the 
decisions  of  this  Court  in  the  cases  of  Gordon  against  Pye,  and  others  since  determined, 
have  fixed  that  such  a  principle  is  not  admitted  into  the  law  of  Scotland. 

The  only  ground,  then,  relied  upon  for  giving  effect  in  the  present  case  to  the  lex 
donncilii^  is,  that  the  different  obligations  of  the  contract  having  been  intended  by  the 
parties  to  be  executed  under  the  law  of  the  place  of  the  fixed  and  permanent  residence, 
it  is  by  it  that  its  nature  and  extent  must  be  regulated.  But  this  view,  it  is  obvious, 
just  reverts  to  the  implied  intention  of  the  parties  (and  that,  too,  in  direct  opposition 
to  their  formally  and  legally  expressed  intention)  to  limit  the  extent  of  the  contract  by 
that  which  is  to  take  place  after  its  obligations  have  been  incurred,  and  those  rights 
which  regard  not  themselves  only,  but  their  issue,  fixed  beyond  the  reach  of  any  will  of 
theirs  to  alter,  infringe,  or  control  them. 

Accordingly  there  is  no  book  on  the  law  of  Scotland  which  lays  it  down  that  such 
questions  are  to  be  determined  by  the  law  of  the  domicile ;  and  it  is  therefore  impossible 
for  me,  not  only  in  the  absence  of  all  such  authority,  but  in  opposition  to  the  principles 
kid  down,  after  the  most  solemn  consideration,  in  the  cases  of  divorce  brought  in  this 
countiy  by  parties  married  in  England,  and  before  taken  notice  of,  to  rest  upon  a 
ground  for  guiding  my  judgment,  which  seems  so  inapplicable  to  the  nature  of  the 
question,  and  which  would  lead  to  consequences  so  irreconcilable  to  justice. 

But  indeed  other  cases  besides  those  just  referred  to  have  occurred,  which  seem  to 
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go  a  great  way  in  proving  that  qneations  of  this  nature  are  not  regulated  by  the  law  of 
the  domicile,  either  here  or  in  England. 

Thus  persons  in  minority  cannot,  without  the  consent  of  their  legal  guardians, 
validly  contract  marriage  within  England,  tt  is,  however,  matter  of  settled  law,  that 
if  such  parties  come  into  Scotland,  subject  themselves  to  the  law  of  this  country,  and 
contract  marriage,  such  marrii^^  are  binding  and  effectual  in  England,  and  all  the 
world  over.  But  I  am  at  a  loss  to  see  how  such  marriages  can  be  acknowledged  without 
taking  along  with  them  all  the  effects  resulting  from  the  law  of  Scotland,  by  authority 
of  which  they  have  been  entered  into,  and  by  the  operation  of  which  alone  they  are 
held  to  be  binding.  For  instance,  suppose  that  an  English  minor,  domiciled  in  England, 
has  a  child  bom  in  concubinage  in  Scotland,  and  thereafter  marries  in  Scot-  [698]  -land, 
retaining  his  domicile  in  his  native  country — on  what  principle  could  a  Scotch  Court 
refuse  to  hold  that  child  to  be  legitimate?  Not  upon  the  principle  of  the  child  having 
been  bom  in  a  state  of  indelible  bastardy,  because,  being  bom  in  Scotland,  by  the  law 
of  its  birth,  if  it  carried  any  thing,  it  carried  along  with  it  the  inherent  privilege  of 
being  capable  of  legitimation  per  subsequens  rnairinumium ;  and  still  less  upon  the 
principle  that  the  marriage  of  the  parents  (considering  it  as  an  English  marriage, 
because  in  England  the  objects  of  the  contract  were  to  be  carried  into  execution)  could 
not  be  attended  with  the  effect  of  rendering  it  legitimate,  for  in  England  there  could 
have  been  no  marriage ;  and  it  is  impossible  to  proceed  upon  a  presumption  of  that 
having  taken  place  which  never  could  have  taken  place.  In  short,  if  the  law  of 
England  had  followed  the  parties,  and  they  had  continued  subject  to  that  law  upon  the 
principle  of  their  being  strangers  in  Scotland,  the  result  would  have  been,  that  the 
pretended  marriage  was  a  nullity  altogether.  But  although  the  law  of  their  domicile, 
it  not  only  did  not  follow  them  to  the  effect  of  preventing  or  of  affording  grouuds  for 
dissolving  their  marriage,  but  the  marriage  by  it  was  as  valid  and  effectual  as  if  the 
parties  had  been  major,  and  the  ceremony  performed  in  England  in  the  &ce  of  the 
church. 

Upon  no  principle,  presumption,  or  fiction,  therefore,  could  the  particular  limitations 
and  restrictions  of  the  law  of  England,  as  it  appears  to  me,  have  been  appealed  to  in 
such  a  case  as  that  which  is  here  supposed.  On  the  contrary,  if  it  be  clear  that  it  could 
not  in  such  a  case  have  affected  the  marriage  itself,  it  seems  impossible  to  allow  it  to 
operate  so  as  to  alter  the  nature  of  that  contract,  or  to  control  its  inherent  qualifica- 
tions, which,  presumptume  juris  et  de  jure^  became  binding  from  the  moment  of  the 
eommixHo  corparum^  and  not  from  the  period  of  the  solemnization. 

One  other  illustration  may  be  given  of  this  matter,  by  putting  the  case  in  another 
point  of  view. 

By  the  law  of  Scotland,  fomication  is  a  criminal  offence,  and  has  been  formerly 
more  than  once  made  the  ground  of  criminal  prosecution.  Now,  put  the  case  that  an 
indictment  for  that  offence  had  been  raised  against  the  late  Mr.  Ross  and  Elizabeth 
Woodman,  who  certainly  lived  for  some  short  time  in  this  country  in  a  state  of 
concubinage,  and  after  their  marriage  they  had  been  brought  to  trial  before  the  Court 
of  Justiciary — can  it  for  a  moment  be  doubted  but  that  the  defence  of  these  parties, 
founded  upon  their  subsequent  marriage,  would  have  been  insuperable  t  and  that  if  the 
prosecutor  had  rested  on  their  domicile  as  taking  off  the  inherent  qualification  of  the 
contract^  his  plea  upon  the  principles  recognised  and  enforced  in  the  cases  of  Gordon 
against  Pye,  and  others  of  the  same  description,  must  have  been  repelled  t  ^  The  Court 
must  have  held  that  the  crime  had  never  been  committed,  because  the  tme  date  of 
their  nuptials  was  that  when  the  first  carnal  communication  betwixt  them  took  place. 
Yet  this  defence  would  have  rested  entirely  on  the  principle  of  the  civil  contract 
[599]  having  the  effect  which  the  defender  contends  for  at  present ;  and  it  would  be  a 
strange  anomaly  to  hold  that  this  view  must  have  been  successful  in  the  Criminal 
Court,  while  in  the  Civil  it  is  to  be  altogether  laid  aside.  This,  however,  I  apprehend 
is  out  of  the  question ;  and  if  the  defence  of  the  defender's  parents  in  the  case  supposed 
must  have  been  sustained,  his  in  the  present  cannot  be  allowed  to  suffer  a  different 
fate. 

^  Tanta  enim  est  vis  matrimonii  subsequentis,  ut  de  priori  delicto  inquiri  non  sinat, 
et  illud  omnino  tollat  et  purget — Craio,  b.  ii.  tit.  13,  §  16. 
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But  I  am  inclined  to  take  still  another  view  of  this  question.  The  principle  of 
legitimation  per  tubaequens  mtstrimonium^  which  is  admitted  and  recognised  by  the  law 
of  Scotland,  is  likewise  admitted  and  recognised  by  the  Canon  law,  and  (it  has  not 
in  the  pleadings  been  denied)  by  the  laws  of  every  Christian  country  in  Europe,  with 
the  exception  of  the  laws  of  England,  the  Legislature  of  which  has  thought  fit,  by  a 
local  regulation,  made  even  in  contradiction  to  the  rules  of  their  own  church,  to  restrict 
within  tiieir  territories  the  operation  and  effect  of  the  matrimonial  contract.  But  marriage 
is  a  contoict /urM  gerUiumj  to  which,  by  the  law  of  all  nations,  certain  obligations,  rights, 
and  consequences  are  attached ;  and  it  would  seem  that  the  qualification  of  this  public 
right  now  under  consideration  may  be  fairly  considered  as  part  of  the  public  law  of 
Europe.  Now,  although  it  may  be  quite  competent  for  England,  or  for  any  State,  to 
restrict  those  obligations,  rights,  and  qualifications  with  reference  to  the  contract  as 
entered  into  within  their  own  territory,  I  am  inclined  to  be  of  opinion,  that  as  personal 
disabilities  do  not  follow  indiyiduals  extra  terrUorium,  foreign  Courts  (and,  above  all, 
such  a  Court  as  the  Consistorial  Court  of  this  country,  the  Gurta  ChrietianUatis) 
cannot  hold  that,  by  some  kind  of  implication  not  explained,  and  contradicted  by  the 
fiict,  such  restriction  is  to  control  the  obligations,  consequences,  and  qualifications  of  a 
contiactyttm  gentium  entered  into  in  a  territoiy  where  no  such  exception  is  allowed.  If  it 
was,  results  the  most  extraordinary  and  revolting  would  occur.  Thus,  in  some  divisions 
of  Germany,  marriages  {ad  legem  Morganaiieaan^  or  ad  Salieem)  are  allowed  to  be  con- 
tracted by  certain  classes,  which  have  all  the  effects  of  the  most  regular  matrimonial 
contract,  except  that  the  parents,  by  an  agreement,  are  entitled  to  exclude  the  children 
fuucUuri  from  all  right  of  succession  as  legitimate  children,  at  least  through  their  father. 
Now,  put  the  case  t^t  a  Scotchman,  having  his  domicile  in  any  of  these  countries,  is 
raised  or  succeeds  to  a  situation  where  such  a  privilege  would  be  allowed  him ; — 
that  he  marries,  and  his  children  naecUuri  are  in  legal  form  excluded  from  the  rights 
of  legitimate  children; — ^that  children  are  bom  of  the  marriage,  which  is  afterwards 
dissolved  by  the  death  of  the  mother — a  second  marriage,  without  any  such  limitation, 
is  contracted  by  the  father,  and  a  second  family  is  bom — thereafter  a  competition  arises 
betwixt  the  eldest  sons  of  the  two  marriages  for  an  estate  tailzied  upon  the  heirs-male 
of  the  father,  and  situated  in  Scotland — I  cannot  conceive  that  there  could,  in  such  a 
case,  be  the  slightest  doubt  that  in  this  country  the  child  of  the  first  marriage  would  be 
preferred,  on  the  short  ground,  that  the  qualification  competent  to  such  marriage  must 
be  confined  to  the  territory  by  which  such  qualifications  are  allowed ;  and  that,  being 
contrary  to  the  general  principles  of  law  affecting  that  contract,  they  could  not  be 
recognised  in  this  country  to  affect  the  descent  of  land-estate,  where  they  were  utterly 
unknown. 

[600]  In  like  manner,  in  the  present  case,  where  it  is  attempted  to  limit  the  effects 
of  marriage  contracted  in  Scotland  by  the  operation  of  a  special  enactment  in  England, 
and  thereby  to  determine  a  question  of  status,  on  which  the  rights  of  succession  to  an 
heritable  estate  in  Scotland  must  depend,  it  seems  to  be  contrary  to  sound  principle  to 
admit  the  operation  of  such  a  provision,  or  to  allow  it  to  control  tiie  rights  arising  under 
a  Scotch  marriage,  and  to  deprive  the  child  of  the  late  Mr.  Boss  of  the  power  of  succeed- 
ing to  him  as  heir  to  that  property  which,  by  the  law  of  Scotland,  he  might  be  entitled 
to  take  up. 

Thus,  too,  it  is  to  the  same  purpose  stated  by  Blackstone,  that  even  if  an  incestuous 
marriage  is  formed,  the  issue  of  that  marriage  in  England  will  enjoy  all  the  rights  of 
lawful  children,  if  it  has  not  been  challenged  and  avoided  during  Uie  lives  of  both  the 
parents.  Now,  put  the  case  that  a  party  having  an  estate  in  Scotland  forms  such  a 
connexion,  and,  while  domiciled  in  ^igland,  mairies  in  Scotland,  and  dies  in  England 
leaving  issue — the  legitimacy  of  that  issue  could  not  be  challenged,  it  would  seem,  in 
England.  It  will  not,  however,  I  presume,  be  contended  but  that  in  this  country,  and 
in  such  a  case,  where  an  incestuous  marriage  is  held  to  be  void  and  null,  their  claims 
to  the  status  and  the  rights  of  lawful  children  would  be  at  once  rejected. 

In  the  preceding  judgment,  I  wish  to  be  understood  as  giving  an  opinion  confined 
entirely  to  the  present  case,  where  the  parents  of  the  defender  were  natural-bom 
British  subjects,  capable  of  being  equally  affected  by  the  peculiar  institutions  of 
Scotland,  when  living  under  them,  as  they  would  have  been  by  the  institutions  of 
England  when  suljected  to  them.  I  have  no  occasion  to  consider  what  might  be  the 
case  of  foreigners  not  bom  within  the  allegiance  of  the  Crown,  and  contracting  a 
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marriage  while  merely  passing  tJirough  the  country,  when,  as  in  the  case  of  two 
English  citizens  marrying  in  France,  mentioned  by  BouUenois,  **  y  anroient  ^t^  mari^s 
sans  s'y  6tre  fait  natundiser,  parce  qa'^tant  yeritablement  Strangers,  et  comme  tela 
sonmis  anz  loix  d'Angleterre." 

Neither  do  I  mean  at  all  to  question  the  soundness  of  the  decisions  in  the  liases  of 
Sheddan  and  Strathmore,  both  of  which,  I  have  understood,  every  lawyer  has  held  to 
have  been  rightly  determined.  But  in  both  those  cases  the  parties  weie  subject  to  the 
qualifications  and  limitations  of  the  law  of  England,  and  had  contracted  their  marriages 
within  the  territory  of  England  or  America,  (where  the  law  of  England  prevailed,)  by 
which  the  principle  of  legitimation  j7er  subsequens  mairimonium  is  excluded. 

In  these  cases,  therefore^  the  status  of  all  parties  had  been  competently  fixed  within 
the  particular  territory  in  which  their  marriages  were  contracted,  by  a  system  of  law 
omnipotent  within  its  own  boundaries.  In  particular,  the  status  of  the  chUdren,  as 
filii  autJUuB  nuZZttM,  had  been  finally  and  irreversibly  established  by  the  limitations  of 
that  system,  and  thereby  all  evidence  had  even  been  excluded  of  their  filiation  to  their 
supposed  parents.  In  those  cases,  therefore,  there  was  no  ground  for  holding  that  a 
new  status  should  be  conferred  on  the  children.  On  the  contrary,  the  grounds  on 
which  I  have  ventured,  in  this  very  difficult  and  important  case,  to  deliver  my  judgment^ 
necessarily  lead  to  the  conclusion  that  the  children  in  both  those  cases  could  not  be 
legitimated. 

[601]  It  perhaps  may  be  proper  also  to  mention,  that  I  can  pay  no  regard  to  the 
report  of  the  case  of  Birtwhistle,  determined  in  the  Courts  of  Law  in  England ;  because 
I  am  quite  aware  of  my  own  incapacity,  as  acquainted  with  the  law  of  Scotland,  fully 
to  comprehend  the  views  and  principles  by  which  such  questions  may  be  regulated  in 
the  Courts  of  Westminster  Hall.  I  shall  only  observe,  that  in  that  case,  as  stated  in 
the  pleadings  of  the  parties,  no  Scotch  lawyer  would  have  doubted  for  a  moment  that 
the  child  claiming  as  the  heir  would,  in  the  Courts  of  this  country,  have  been  recognised 
as  a  legitimate  son ;  and  that  I  have  understood  the  judgment  proceeded,  not  upon  any 
general  principle  applicable  to  the  present  case,  but  upon  a  technical  view  of  a  text  in 
Coke  regarding  the  character  of  an  heir  according  to  the  law  of  England ;  and  that,  had 
the  matter  in  issue  regarded  personal  estate,  the  decision  would  have  been  different 
But,  with  great  submission,  the  present  question  has  nothing  to  do  with  the  determina- 
tion of  the  Courts  of  Law  in  Ei^^land,  unless  it  be  adduced  as  establishing,  by  way  of 
precedent^  a  general  principle ;  and  if  the  case  of  Birtwhistle,  as  it  appears  to  me,  has 
determined  any  general  principle  at  all,  it  establishes  this,  that  in  all  such  questions  no 
regard  is  paid  by  the  Courts  in  England  to  any  other  law  than  their  own,  which  refuses 
to  bend  to  the  dictates  of  a  foreign  law,  even  when  the  question  is  one  publici  juris. 

Upon  the  whole,  I  am  humbly  of  opinion  that  the  judgment  of  the  Commissaries, 
finding  that  the  defender  is,  in  Scotland  at  leasts  entitled  to  the  status  and  the  rights  of 
the  legitimate  son  of  the  deceased  Alexander  Boss,  ought  to  be  confirmed  by  dismissing 
the  advocation. 

Lord  Gillibs. — It  appears  that  the  defender's  father  was  a  native  of  Scotland,  and 
his  mother  a  native  of  England ;  but  these  facts  seem  to  me  to  be  of  no  consequence,  as 
I  am  humbly  of  opinion  that  the  lex  originis  of  the  parents  cannot  influence  the  deter- 
mination of  the  present  question.  I  am  likewise  of  opinion  that  the  domicile  of  the 
parents  at  the  time  of  the  conception  or  birth  of  the  child  is  of  no  consequence. 

The  fact  of  the  defender  having  been  bom  in  England  may  be  of  more  importance, 
and  shall  afterwards  be  spoken  to. 

On  full  consideration,  it  is  also  my  opinion  that  it  is  of  no  consequence  to  ascertain 
whether,  at  the  period  of  their  marriage,  the  defender's  parents  were  domiciled  in 
Scotland.  The  domicile  of  intestate  succession,  to  which  I  here  allude,  and  to  which 
counsel  in  their  argument  referred,  depends  not  only  on  the  act,  but  on  the  intention 
of  the  party.  It  is  not  enough  that  he  be  resident,  but  he  must  be  resident  anifno 
remanendiin.  the  countiy  by  whose  laws  his  intestate  succession  is  regulated.  This 
often  makes  the  question  of  domicile  a  difficult  one ;  but  the  rule  in  itself  appears  to  be 
just^  and  founded  on  sound  principles.  The  general  principle  is,  that  succession  should 
be  regulated  by  the  will  and  intention  of  the  deceased ;  and  if  he  fails  to  express  his 
will,  tihe  circumstance  of  his  residing  animo  remanencU  in  a  particular  countiy  raises  a 
presumption  that  he  wished  or  intended  his  succession  to  be  regulated  by  the  laws  of 
that  country.    Thus  in  every  case  it  is  held  that  succession  is  regulated  by  the  will 
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(express  Or  piesumed)  of  the  deceased.  But  the  intention  or  will  of  the  party,  which 
is  of  paramount  importance  in  a  question  of  succes-  [602]  -sion,  is  of  no  consequence 
at  all  in  a  question  regarding  the  legitimacy  of  his  children.  This  must  depend  on  the 
te^t  of  marruge,  to  which,  no  doubt^  the  consent  of  the  parents  is  necessary.  But 
if  that  consent  has  been  given,  and  a  marriage  has  actually  taken  place,  the  legal  effects 
of  that  marriage  quoad  the  children  cannot  be  influenced,  or  at  all  affected,  by  the  will 
or  intention  of  the  parents.  The  principle,  therefore,  upon  which  the  domicile  of  the 
party  is  held  to  be  of  so  much  consequence  in  a  question  of  succession,  has  na  operation 
in  this  case ;  and  I  humbly  think  that  the  judgment  to  be  pronounced  in  it  should  not 
be  influenced  by  the  lex  domicilii,  any  more  than  by  the  lex  originis. 

It  appears  to  me  that  the  merits  of  this  case  may  be  comprised  in  the  two  following 
questions : — 

1.  On  the  one  hand,  is  a  child  born  of  unmarried  parents  in  England  absolutely 
incapable  of  legitimation?  Is  the  quality  of  bastardy,  so  stamped  upon  it  at  his  birth 
by  the  law  of  the  country  in  which  it  was  born,  indelible  ? 

Or,  2.  On  the  other  hand,  can  the  legal  effects  of  a  marriage  duly  contracted  in 
Scotland  be  affected  and  defeated  in  compliance  with  the  laws  of  other  countries  in 
which  the  persons  may  have  resided,  or  been  domiciled,  prior  or  subsequent  to 
the  marriage  t 

In  considering  these  questions,  it  is  not  very  easy  to  preserve  a  separation  of  the 
argument^  and  I  shall  not  attempt  to  do  so  in  the  few  observations  now  to  be  offered. 

That  an  illegitimate  child  bom  in  England  is  incapable  of  being  legitimated  in 
England  by  the  common  law  of  England,  may  be  true ;  but  that  goes  a  very  little  way 
in  the  present  question ;  nor  does  it  by  any  means  follow,  from  an  admission  that  such 
is  the  law  of  England,  that  the  same  child  may  not  be  legitimated  in  another  country 
by  the  marriage  of  its  parents  in  Scotland,  where  legitimation  per  eubsequena  matri- 
monium  is  an  acknowledged  doctrine  of  the  law. 

The  proposition  which  the  pursuer  maintains,  and  in  my  opinion  must  maintain,  in 
order  to  prevail  in  this  litigation,  viz.  that  such  character  of  bastardy  is  indelible, 
appears  at.  first  view  rather  a  startling  one — ^and  this  impression  will  not  be  removed 
or  weakened  by  atljending  to  the  practical  consequences  to  which  it  may  lead.  Two 
persons,  natives  of  and  domiciled  in  Scotland,  but  occasionally  visiting  or  residing  in 
England,  have  a  numerous  offspring,  suppose  twelve  children,  bom  altemately  in 
Scotland  uid  England,  six  in  each  country.  The  parents  finally  enter  into  a  marriage 
in  Scotland ;  and,  according  to  the  pursuer's  argument^  the  effect  of  this  marriage  is 
to  confer  legitimacy  on  one-half  of  the  family  only,  while  the  other  half  remain  bastards. 
A  doctrine  can  hardly  be  right,  or  agreeable  to  sound  principles,  which  leads  to  such 
consequences. 

It  is  not  denied  that  the  legal  effect  of  a  marriage  in  Scotland  is  to  legitimate 
all  the  children  previoualy  bom  of  the  parties  who  contract  the  marriage.  As  in  the 
Boman  law,  so  by  the  older  writers  on  the  law  of  Scotland  this  doctrine  is  laid  down 
without  qualification,  and  as  subject  to  no  exception.  It  is  tme,  I  believe,  that  by  the 
Canon  law  it  was  held  that  children  bom  [603]  during  the  subsbtence  of  a  prior  marriage 
of  either  of  their  parents  could  not  be  so  legitimated.  This  exception  seems  reasonable, 
since  otherwise  the  right  of  the  children  of  the  prior  marriage  might  be  defeated  by 
the  legitimation  of  the  children  older  by  birth  of  the  subsequent  marriage.  There  is 
no  decided  case,  however,  by  which  such  an  exception  is  sanctioned,  nor  is  it  counte- 
nanced by  our  older  writers.  But  Mr.  Erskine  says,  ''The  subsequent  marriage,  by 
which  this  sort  of  legitimation  is  effected,  is,  by  a  fiction  of  the  law,  considered  to  have 
been  contracted  when  the  child  legitimated  was  begotten,  and  consequently  no  childen 
can  be  thua  legitimated  but  those  who  are  procreated  of  a  mother  whom  the  father,  at 
the  time  of  ^e  procreation,  might  have  lawfully  married.  If,  therefore,  either  the 
father  or  the  mother  of  the  child  were  at  that  period  married  to  another,  such  child  is 
incapable  of  legitimation,"  &c.  A  prior  marriage,  according  to  this  authority,  prevents 
the  operation  of  the  fiction,  because  it  incapacitates  the  parties  from  marrying,  and 
renders  their  marriage  legally  impossible  at  the  period  when,  by  the  fiction,  it  is  held 
to  have  taken  place.  But  the  parties  are  not  incapacitated  from  marriage,  nor  is  there 
.  marriage  at  the  requisite  period  rendered  impossible,  by  their  residence  and  the  birth 
of  the  child  in  England. 

It  will  be  observed  that  Mr.  Erskine,  in  stating  and  approving  of  the  ezceptioii 
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which  he  mentionfi  to  the  doctrine  of  legitimation  per  subaequens  maJtrimomumy  lests  his 
opinion  entirely  on  an  inference  arising  from  the  legal  fiction,  that  the  marriage  is  held 
to  haye  been  contracted  when  the  child  was  begotten ;  whereas  I  could  rather  wish  that 
he  had  rested  it  on  those  solid  grounds  of  justice  which  I  haye  mentioned.  Fictions  of 
law  seem  to  haye  been  the  inyention  of  an  early  and  rude  age.  They  weie  resorted  to 
in  those  ages  in  order  to  accommodate  new  rules  to  preconceiyed  notions  of  law,  to 
reconcile  an  apparent  or  imaginary  inconsistency  betwixt  new  regulations  introduced 
on  yiews  of  equity  and  expediency,  and  the  system  of  law  as  existing  before  their 
introduction. 

In  such  cases,  and  assuredly  as  it  appears  to  me  in  the  present  case,  the  legal  fiction 
is  not  the  foundation  of  the  rule.  The  rule  Sa  founded  on  principles  of  justice  or 
expediency;  and  the  fiction  is  resorted  to,  merely  to  explain  and  reconcile  it  to  the 
principles  or  notions  of  the  lawyers  of  the  time.  It  may  therefore  be  doubted  how  far 
it  is  reasonable  in  eyery  case  to  hold  that  the  rule  is  to  be  controlled  or  defeated  in  its 
operation  by  arguments  deriyed,  not  from  the  principle  on  which  it  is  founded,  but  from 
the  legal  fiction  with  which  it  was  at  its  introduction  unnecessarily  encumbered ; — I  say 
unnecessarily,  because  in  later  times  our  laws  haye  no  reference  to  any  such  fictions. 
Thus  by  the  act  1696  it  is  declared  that  certain  deeds  granted  by  a  person  within  a 
period  of  sixty  days  prior  to  his  bankruptcy  shall  be  null.  If  this  law  had  been  one 
or  two  centuries  older,  we  should  probably  haye  been  told  that  there  was  a  legal  fiction 
by  which  the  person  was  held  to  be  bankrupt  at  the  date  of  the  deeds  so  granted  by 
him ;  and  then  there  might  haye  been  room  to  maintain  that  he  was  not  in  a  situation 
in  which  he  could  haye  been  made  bankrupt  at  that  period,  and  that  therefore  his  deeds 
could  not  be  set  aside. 

[604]  It  is  the  rule  of  our  law,  founded  on  yiews — and  I  think  they  are  not  mis- 
taken yiews— of  expediency,  that  natural  children  shall  be  legitimated  by  the  sub- 
sequent marriage  of  their  parents.  But  this  appearing  to  be  inconsistent  with  the 
preyious  genertJ  doctrine  that  children  bom  in  wedlock  only  are  legitimate,  some  of 
our  commentators  resorted  to  a  fiction  to  reconcile  the  inconsistency ;  and  Mr.  Erskine 
mentions  this  fiction  as  the  ground  of  the  exception  which  he  points  out.  But  the 
exception,  if  it  be  one,  as  I  think  it  is,  which  the  law  would  recognise,  is  an  exception 
founded  on  manifest  principles  of  justice — justice  to  the  children  who  may  be  bom  of 
the  prior  marriage ;  and  it  therefore  ought  to  be  receiyed,  and  would  be  receiyed,  inde- 
pendent altogether  of  the  legal  fiction  from  which  Mr.  Erskine  deriyes  it.  Ayailing 
himself  of  this,  and  looking  at  the  legal  fiction  alone,  the  pursuer  maintains  that  it  is  to 
haye  the  effect  of  controlling  the  rude,  and  defeating  its  operation,  in  a  case  to  which, 
but  for  the  arguments  deriyed  from  the  legal  fiction  alone,  the  rule  would  certainly 
apply.  A  child  bom  in  Scotland  of  Scotch  parents  in  1815  will  undoubtedly  be 
legitimated  by  their  subsequent  marriage.  But  if  the  same  parents  happen,  for  an 
intermediate  period,  to  reside  and  be  domiciled  in  England,  and  a  child  is  there  bom  to 
them  in  1816,  the  child,  according  to  the  present  argument^  cannot  be  Intimated; 
because  by  the  law  of  England  there  is  no  room  for  the  fiction,  that  they  were  married 
when  the  child  born  in  that  country  was  procreated.  Such,  perhaps,  are  the  conse- 
quences that  may  naturally  be  expected  to  follow  from  permitting  the  rules  of  law  to  be 
explained  and  controlled  by  arguments  deriyed  from  fictions  resorted  to  when  the  rules 
were  made,  to  accommodate  them  to  the  notions  of  law  preyalent  at  the  time,  and  to 
reconcile  men  more  easily  to  their  introduction. 

It  is  said  that  the  character  of  bastardy  in  England  is  indelible.  But  why  is  it 
indelible  1  Because  legitimation  per  eubeequens  mairtmonium  has  no  place  in  the  law 
of  England;  and  because,  such  being  the  law  of  England,  a  subsequent  marriage  in 
Scotland  cannot  haye  the  effect  of  legitimating  a  child  bom  in  England.  Now,  let  the 
process  of  reasoning  by  which  this  proposition  is  supported  be  attended  to.  It  will 
then  appear  that  the  only  ground  for  denying  such  effect  to  the  subsequent  marriage  in 
Scotland  is,  that  the  law  of  this  country  is  said  to  be  founded,  or  to  proceed  on,  a  fiction 
which  cannot  operate  extra  territarium.  Thus,  in  whateyer  way  the  pursuer  may  shape 
his  argument,  it  is  manifest  that  the  whole  of  it  is  to  be  traced  to  the  legal  fiction.  His 
reasoning  consiBts,  not  in  showing  that  our  law  in  its  principle  does  not  apply  to  this 
case,  but  in  endeayouring  to  show  that  its  application  to  this  case  cannot  easily  be 
reconciled  to  a  useless  fiction,  by  which,  for  the  reasons  formerly  mentioned,  I  humbly 
presume  to  doubt  whether  the  law  ought  at  all  to  be  controlled. 


y.  maw.  ROSE  V.  ROSS.  237 

But  should  those  general  considerations  which  I  have  taken  the  liberty  of  suggest- 
ing be  entirely  disr^iarded,  a  very  important  point  remains  for  inquiry,  namely,  whether 
Mr.  Erskine,  and  the  other  writers  whom  he  has  followed,  are  right  in  stating  that,  by 
the  law  of  Scotland,  the  doctrine  of  legitimation  per  subsequena  mairimonium  really 
proceeds  on  the  fiction  so  often  mentioned.  [606]  Now  in  this  I  apprehend  they  are 
quite  mistaken.  The  civil  law  forms,  in  truth,  the  law  of  Scotland  upon  this  point 
But  in  the  civil  law  no  mention  is  made  of  the  fiction.  This  was  only  resorted  to  at 
a  later  period  by  the  canonists,  whose  authority  with  us  is  of  a  secondary  nature.  This, 
then,  is  not  the  case  of  a  fiction  coevcU  with  the  rule  of  law,  and  on  which  the  rule  at 
its  introduction  was  declared  to  rest  Here  the  law,  as  originally  promulgated,  stood 
on  its  own  proper  principles  of  justice  and  expediency ;  and  the  question  is,  Wliether 
this  law  is  to  be  controlled  by  a  fiction  not  countenanced  by  the  civil  law,  in  which  the 
rule  originated,  and  which  is  in  truth  our  law,  but  introduced  at  a  later  period  by  the 
canonists? 

It  is  worthy  of  remark,  that  the  law  of  France,  if  I  am  rightly  informed,  has  no 
reference  to  this  fiction.  But  legitimation  per  eubeequena  moMmamum  has  place  in  the 
law  of  France,  as  well  as  in  the  law  of  Scotland.  In  both  countries  the  doctrine  is 
confessedly  derived  from  the  civil  law ;  and  when  it  appears  that  the  civil  law  gives  no 
countenance  to  this  fiction,  and  that  it  is  not  received  at  all  into  the  French  law,  it 
does  seem  unreasonable  to  maintain  that  it  is  to  regulate  or  control  the  whole  of  our 
doctrine  on  the  subject 

But  admitting  Mr.  Erskine's  doctrine,  and  the  grounds  on  which  he  rests  it^  to  be 
perfectly  sound  and  unexceptionable,  it  must  be  carried  a  great  deal  further,  and  greatly 
extended  indeed,  before  it  can  support  the  pursuer's  plea.  Mr.  Erskine  puts  the  case 
of  a  marriage  subsisting  at  the  time  the  child  is  procreated,  which  made  it  legally 
impossible  for  its  parents  then  to  marry,  as  forming  an  insurmountable  bar  to  its 
legitimation  by  a  subsequent  marriage.  Here  there  existed  no  such  legal  impossibility. 
It  is  said  that  the  parents  were  resident  and  domiciled  in  England  at  the  time  of  the 
defender's  procreation.  There  was  nothing,  however,  to  pfevent  them  from  entering 
into  a  lawful  marriage  in  England  at  that  period. 

It  is  an  invariUe  maxim  that  no  fiction  shall  extend  to  work  an  injury.  But,  on 
the  other  hand,  it  may  be  held  as  a  general  maxim,  that  a  fiction  shall  be  so  &r  extended 
as  to  accomplish  its  object^  and  to  work  out  the  rule  with  a  view  to  which  it  was 
adopted.  From  the  marriage  of  the  defender's  parents  in  Scotland,  there  arises  a  legal 
fiction  that  they  were  married  at  the  time  the  pursuer  was  procreated ;  and,  agreeably 
to  this  fiction,  it  appears  to  me  that  their  prior  marriage  must  be  feigned  to  have  taken 
place  in  Scotland  also.  The  fictitious  marriage  derives  its  origin  from  the  actual 
marriage — the  one  is  the  creature  of  the  other ;  and  in  whatever  country  the  one  took 
place,  the  scene  of  the  other  must  be  laid  in  the  same  country.  The  actual  marriage 
was  a  Scottish  marriage — the  fiction  is  a  Scottish  fiction,  necessarily  consequent  on  the 
marriage ;  and  it  is  therefore  in  Scotland  that  we  must  hold  the  fictitious  marriage  to 
have  been  celebrated.  It  is  no  doubt  asserted,  and  truly  asserted,  that  the  defender's 
parents,  in  point  of  fiict^  were  not  in  Scotland  at  that  period.  But  canira  fietionem 
juris  non  odwitHtur  prohatio.  If  it  be  a  fiction  of  law  that  the  parties  were  married  in 
Scotland,  it  is  of  no  more  importance  to  prove  that  they  were  not  in  Scotland,  than  to 
prove  that  there  was  no  actual  marriage. 

[606]  On  the  whole,  to  return  to  the  questions  formerly  proposed,  I  state  it  as  my 
opinion,  in  answer  to  the  firsts  that  the  character  of  bastardy  is  not  indelible ;  and 
in  answer  to  the  second,  that  the  legal  effects  of  a  marriage  contracted  in  Scotland 
cannot  be  affected  or  defeated  in  compliance  with  the  laws  of  any  foreign  country 
in  which  the  parties  may  have  been,  or  continue  to  be  domiciled.  I  proceed 
mainly  on  the  principle  that  the  lex  loci  contractiU  must  be  the  governing  rule  in 
this  case. 

LoBD  Balqbat. — ^The  case  of  Mr.  Roes  is  of  importance,  and  is  attended  with 
considerable  difficulty.  The  facts  are  few,  and  are  but  little  controverted  by  the 
pardes. 

Mr.  Alexander  Boss  was  a  native  Scotchman.  By  inheritance  he  was  entitled  to 
heritable  property  in  Scotland ;  and  by  settlement  he  became  proprietor  of  a  large 
estate,  upon  which  he  had  a  residence.  Occasionally  he  came  to  Scotland  to  visit  his 
friends,  and  to  exercise  the  rights  of  a  Scotch  landed  proprietor.    His  more  constant 
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residence  was  in  England,  where  he  carried  on,  to  the  day  of  hia  death,  a  yeiy  extensiye 
hufiineas. 

In  June  1815  Mr.  Alexander  Boss  came  to  Scotland  with  the  mother  of  the 
defender,  evidently  with  the  avowed  purpose  of  celebrating  a  regular  marriage  with 
her,  and  of  thereby  legitimating  the  defender,  bom  in  1811,  according  to  the  law  of 
Scotland.  A  residence  followed  of  some  eight  or  ten  weeks  at  Cromarty-house,  the 
family  mansion 

Mr.  Alexander  Boss  haviug  died  in  1820,  the  question  arose  as  to  the  legitimacy  of 
the  defender,  and  his  right  of  succession  to  the  estate  of  Cromarty. 

Although  the  facts  be  not  complicated  or  numerous,  yet  they  do  give  rise  to  such 
views  of  law  as  to  occasion  considerable  perplexity.  The  question  is  of  that  nature, 
that  it  is  apprehended  it  cannot  be  solved,  or  justice  done  to  the  parties,  by  resorting  to 
any  one  single  principle.  Several  principles  of  law  must,  it  is  thought^  be  admitted  in 
combination,  as  elements  for  the  decision  of  the  question. 

1.  This  Court  must  be  guided  and  directed  by  the  laws  and  customs  of  Scotland, 
where  they  are  acknowledged  and  admitted,  however  peculiar  they  may  be.  At  a  very 
early  period,  ''  It  was  ordained  that  all  and  sundiy  the  King's  lieges  of  the  realme  live 
and  be  governed  under  the  King's  laws  and  statutes  of  the  realme  allenarlie,  and  under 
na  particular  lawes  nor  special  privileges,  nor  be  no  lawes  of  other  countries  or  realmes ; '' 
1425,  c.  48,  and  1503,  c.  79 ;  Stair,  b.  i.  tit.  1,  §  16. 

The  comiias  gerUium  does  not  authorize  the  adoption  of  any  other  law  which  is 
adverse  to  the  usages  or  the  common  laws  of  the  realm  of  Scotland. 

2.  The  question  here  is  in  so  far  a  pure  question  of  status ;  but  it  has  reference, 
and  the  claim  can  only  be  competent  in  respect  of  that  reference,  to  a  succession  to  a 
landed  estate  in  Scotland ;  and  of  course  the  Court  is  bound  to  consider  the  question  as 
in  a  competition  of  brieves,  and  to  decide  as  a  Scotch  Jury,  and  to  find  and  declare 
who  is  the  lawful  heir  to  the  estate  of  Cromarty,  according  to  the  laws  and  usages  of 
Scotland. 

3.  The  rights  and  privileges  which  are  the  aci^uncts  of  heritable  property,  depend 
upon  the  law  of  the  country  where  it  is  situated.  The  peculiarity  of  [607]  constitution 
of  each  country  mainly  depends  upon  the  mode  of  holding  such  property,  and  of  its 
transmission  either  inter  v%va$,  or  by  succession.  Hertius  de  Collisions  Legum,  sectio  4, 
§  9,  "  Quilibet  advena  in  pefcipienda  hsreditate,  succedit  non  secundum  suffi  personsB, 
sed  secundum  jura  terrse  SaxonisB,  etiam  cujuscunque  terras  sit,  sive  Bavariaa,  Francias, 
vel  Suevicffi  nationis." 

4.  Mr.  Alexander  Boss  was  a  native-bom  Scotchman,  and  as  such  entitled  to  enjoy 
all  the  rights  and  privileges  which  the  law  of  Scotland  can  bestow ;  and  if  any  peculi- 
arities regarding  private  rights  do  exist  in  that  law  favourable  to  Scotchmen,  of  such  no 
Scotch  Court  of  Justice  can  deprive  him.  That  character  and  that  right  are  perfectly 
indelible ;  and  certain  effects  of  that  birth-right^  even  in  these  times,  must  be  acknow 
ledged  by  every  Scotch  lawyer  to  exist,  and  did  exist,  at  the  hour  of  his  death. 

The  legitimation  per  mbsequens  nuUrimonium  is  now  part  of  the  undoubted  law  of 
Scotland.  It  is  a  privilege  granted  by  the  laws,  of  which  every  Scotchman  is  entitled 
to  avail  himself.  Had  Mr.  Boss  remained  in  Scotland  after  his  marriage,  no  doubt 
could  possibly  have  been  entertained  about  the  matter.  The  pursuer  could  have  pleaded 
in  vain  to  a  Scotch  Court  or  Scotch  Jury  that  the  character  of  bastard  stamped  in 
England  on  the  defender  at  his  birth  was  indelible. 

5.  It  has  been  said  that  the  birth  in  England,  when  joined  with  the  circumstance 
that  the  parents  were  then  domiciled  there,  stamps  an  indelible  character  of  bastardy, 
and  which  operates  as  a  medium  impedimenium^  and  prevents  the  legitimation  persulm- 
quens  matrimonium. 

But  this  is  truly  a  begging  of  the  question.  The  child  is  no  doubt  illegitimate  at 
its  birth  in  England,  but  so  it  would  have  been  in  Scotland  also ;  and  we  only  make 
the  bastardy  indelible  by  assuming — which  is  the  matter  in  dispute — that  it  cannot 
afterwards  be  removed  by  the  operation  of  the  law  of  another  country.  If  this  is  a  just 
principle  of  law,  then  it  will  necessarily  follow,  that  had  Alexander  Boss  upon  his 
marriage  relinquished  all  connexion  with  England,  settled  in  Scotland  animo  remanendi^ 
and  continued  domiciled  there  to  the  day  of  his  death,  the  child  could  not  have  been 
legitimated ; — ^in  short,  that  the  domicile  of  the  father  does  not  regulate  the  status  of 
his  family  generally,  but  only  his  domicile  at  the  moment  of  birth.  This  does  not 
appear  to  be  sound  law,  and  the  case  cannot  be  rested  on  such  a  footing. 
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6.  It  is  always  to  be  kept  in  view,  that  marriage  by  the  law  of  Scotland  is  nothing 
but  a  civil  and  consensoal  contract ;  and  consequently,  in  certain  respects,  it  is  open  to 
those  modifications  which  apply  to  other  common  consensual  contracts.  In  Scotland, 
Scotch  people  living  together  as  husband  and  wife  will  constitute  a  marriage ;  but  the 
acting  in  this  manner  in  another  country  where  such  is  not  the  law,  will  be  no  evidence 
of  that  tacit  consent  inferring  marriage ;  and  in  such  a  case  there  could  thereby  be  no 
Intimation  per  gubaeqvena  mairimonium, 

7.  The  domicile  of  Mr.  Alexander  Boss  was  no  doubt  in  England.  More  properly 
speaking,  it  was  the  domicile  of  his  trade  and  business.  From  England  being  the  place 
of  domicile,  it  seems  to  be  clear  that  his  intestate  moveable  succession  must  be  regulated 
by  that  law.  His  personal  rights  and  move-  [608]  -ables  are  supposed  to  be  there  all 
concentrated ;  and  it  is  presumed  that  it  was  his  intention  to  destine  that  species  of 
property  according  to  that  law.  All  this  is  perfectly  consonant  to  reason,  and  to  the 
now  established  principles  of  law  relative  to  moveable  and  personal  property.  But  the 
whole  of  this  totally  fiuls  in  the  case  of  heritage:  Presumed  intention  no  longer  exists. 
The  acquirer  of  heritable  property  must  lay  his  account  with  subjecting  it  to  the  rules 
and  regulations  of  the  country  where  it  lies;  and  the  law  of  that  country,  in  that 
respect^  cannot  alter  with  the  varying  residence  of  the  owner. 

Under  obvious  modifications,  there  appears  to  be  no  inconsistency  in  two  or  more 
domiciles,  although  it  may  be  necessary  to  fix  on  one  as  deciding  the  moveable  succes- 
sion. There  is  no  inconsistency  in  one  class  of  heirs  taking  the  moveable  succession  by 
one  law,  and  another  class  taking  the  heritage  by  another  law ; — that  is  to  say,  it  does 
not  necessarily  follow  that  the  law  of  the  domicile  is  to  r^nlate  the  succession  to 
heritage. 

It  has  been  argued  that  the  opinion  of  Boullenois  determines  this  matter  against  the 
defender,  YoL  I.  p.  62.  It  is  conceived  that  this  is  rather  an  authority  in  the 
defender's  favour.  He  states  the  case  of  English  persons  having  a  child  in  England 
bom  in  concubinage,  and  coming  to  remain  in  France,  and  being  there  married  ;  but  he 
adds,  '*8an8  t^y  Urefait  natwraiiser^"  and  of  course  that  qualification  makes  part  of  the 
elements  of  his  opinion ;  and  all  must  agree  with  him  that  these  persons  were  to  be 
held  as  English  people,  and  subject  to  their  own  laws.  But  it  seems  necessarily  to 
follow,  that  if  these  persons  had  been  naturalized  in  France,  the  legitimation  would  have 
followed. 

Now  it  may  be  asked,  was  not  Mr.  Alexander  Ross  a  Scotchman  to  every  intent  and 
purpose !  Did  he  not  come  to  Scotland  for  the  avowed  purpose  of  celebrating  a  regular 
marriage,  and  with  the  clear  and  evident  intention  of  Intimating  his  son  the  defender, 
and  creating  to  himself  a  lawful  heir,  according  to  the  laws  and  forms  of  his  native 
oountiy  t  He  had  no  occasion  to  be  naturalized,  and  the  wife  became  participant  of  his 
rights. 

8.  In  the  last  place^  I  humbly  think  that  if  the  marriage  was  a  lawful  marriage, 
which  no  one  can  dispute,  all  the  legal  consequences  must  follow,  and  that  in  every 
other  country.    The  contrary  doctrine  seems  to  be  extremely  anomalous. 

Having  due  consideration  to  these  principles  of  law,  it  would  now  be  necessary  and 
proper  to  show  their  application  to  the  circumstances  of  the  present  case ;  but  having 
had  an  opportunity  of  seeing  the  opinions  of  Lord  Gillies,  Lord  Mackenzie,  and  Lord 
Medwyn,  and  concurring  with  what  has  been  stated  by  their  Lordships,  I  consider  such 
a  deduction  to  be  unnecessary  and  superfluous. 

Upon  the  whole,  it  appears  to  me  that  this  case  must  be  determined  by  taking  into 
view  various  principles,  and  that  the  whole  combined  must  be  taken  under  considera- 
tion ;  and,  by  so  doing,  the  necessary  result  appears  to  be,  that  the  defender  ought  to 
be  held,  by  tiie  law  of  Scotland,  as  the  lawful  heir  of  the  late  Alexander  Ross,  and  that 
the  judgment  of  the  honourable  Commissaries  is  right. 

LoBD  Eldin. — In  the  declarator  of  bastardy  at  the  instance  of  Mrs.  Rose,  [609]  and 
Mr.  Rose  her  husband,  against  Oeorge  Saunders  the  bastard,  a  minor,  and  his  curators, 
various  proceedings  have  taken  place. 

Saunders  was  bom  in  England  on  the  6th  of  February  181 1.  His  mother,  Elizabeth 
Woodman,  cohabited  with  Alexander  Roes  for  some  time.  Roes  was  a  Scotchman  by 
birth,  but  he  had  left  Scotland,  and  lived  in  England  for  fifty  years  before  his  death, 
by  which  he  lost  his  Scotch  domicile 

In  June  1815,  Alexander  Roes,  with  Mta  Woodman  and  young  Saunders,  left  thor 
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place  of  residence  in  England,  and  went  to  Scotland.  It  appears  tbat  their  purpose 
was  to  celebrate  a  marriage  in  Scotland,  and  they  expected  to  legitimate  young  Saunders, 
as  the  son  of  Mrs.  Woodman  and  Alexander  Ross.  The  grounds  for  such  a  pretended 
legitimation  were  very  slight.  Saunders  was  a  bastard  by  the  law  of  England,  which 
reached  him  both  by  his  father  and  mother,  and  completed  his  bastardy  on  both  sides 
of  the  house.  It  would  be  in  vain  to  pretend  that  such  a  state  of  bastardy  could  be 
removed.  Even  supposing  the  parents  could  marry,  and  by  that  marriage  legitimate  the 
children  afterwards  bom,  no  legitimation  of  the  bastard  already  born  could  take  place. 

The  Scotch  marriage  would  have  legitimated  all  the  children  afterwards  bom  of  that 
marriage ;  but  it  is  another  question,  whether  the  marriage  in  Scotland  was  effectual  to 
legitimate  the  bastard  bom  in  England  four  or  five  years  before  the  marriage  took  place. 

It  does  not  appear  that  any  thing  has  been  attempted,  by  which  a  difficulty  so 
manifest  can  be  counteracted.  The  question  is.  Whether  a  notorious  bastard,  settled 
and  fixed  in  that  state,  without  any  remedy  that  can  be  suggested,  is  a  person  that  can 
be  legitimated  and  relieved  from  the  stain  of  bastardy?  There  are,  no  doubt,  cases  in 
which  legitimation  ^er  wbsequena  matrimonium  is  allowed,  and  the  parties  are  relieved 
by  the  lenity  of  the  law.  But,  on  the  other  hand,  the  law  is  in  many  cases  enforced 
with  much  rigour,  and  to  the  effect  of  fixing  the  bastardy  upon  the  individual  for  his 
life,  and  without  the  least  hope  of  remedy. 

But  further,  it  is  necessary  to  attend  to  the  situation  of  the  parents.  The  mother 
was  an  Englishwoman,  and  a  stranger ;  and  the  man,  woman,  and  child  returned  to 
England  after  the  lapse  of  a  few  weeks.  It  is  evident  that  they  had  obtained  no  link 
or  hold  of  the  country,  and  still  less  had  they  obtained  a  status  authorizing  them  to  use 
the  privilege  of  their  marriage  one  jot  beyond  the  act  of  living  together  as  man  and  wife 
from  the  time  of  their  marriage,  which  left  the  bastardy  untouched,  and  the  blot  of 
many  years  bastardy  remained  with  them  all.  So  far  is  this  case  from  resembling  other 
cases  in  which  a  marriage,  though  it  is  celebrated  at  the  distance  of  twenty  years  after 
the  birth  of  a  bastard,  may  yet  be  legitimated  by  the  circumstances  which  often  occur 
to  give  such  an  advantage,  idthough  in  many  other  cases  no  such  benefit  can  be  had. 

It  has  been  pretended  that  the  marriage  between  Ross  and  Mrs.  Woodman  had  the 
effect  to  put  an  end  to  all  the  difficulties  arising  from  the  circumstances  of  the  case. 
But  this  is  a  very  gross  error.  Ross  and  Mrs.  Woodman  made  a  marriage,  and  they 
obtained  all  the  legal  privileges  which  belonged  to  that  [610]  marriage.  But  it  is  a 
great  mistake  to  suppose  that  the  parties  gained  any  thing  more  by  their  marriage  than 
the  privilege  of  living  as  man  and  wife,  dated  from  the  period  of  the  marriage,  and 
without  any  retrospect  to  events  which  had  previously  happened.  It  would  be  in  vain 
to  say  that  George  Saunders  did  not  remain  a  bastard,  subject  to  all  the  disabilities 
which  necessarily  followed  his  bastardy.  Alexander  Ross  pretended  to  be  the  father 
of  the  bastard ;  but  who  can  say  that  Saunders  was  the  legitimate  son  of  Mr.  Ross  and 
Mrs.  Woodman? 

But  this  is  not  the  worst  that  must  follow  the  conduct  of  Alexander  Ross  and  his 
wife.  There  are  disabilities  in  law  for  such  cases,  to  prevent  the  parties  from  forming 
other  connexions. 

No  doubt  it  may  happen  that  a  long-continued  bastardy  in  Scotland  is  removed  by 
favourable  circumstances.  For  example,  if  the  parents  have  always  been  domiciled  in 
Scotland,  the  children  may  be  legitimated  by  a  Scotch  marriage.  But  the  present  is  a 
different  case.  Saunders  is  exposed  to  numerous  entanglements  of  the  law  of  England, 
from  which,  to  all  appearance,  there  are  no  means  to  make  him  free.  He  is  under  the 
necessity  of  grappling  with  these  difficulties ;  and  if  he  cannot  get  rid  of  them,  the  law 
of  Scotland  will  avaU  him  nothing. 

If  it  should  be  possible  to  get  rid  of  these  questions,  there  is  another,  which  it  is 
not  so  easy  to  encounter  when  it  occurs.  It  has  been  laid  down  as  law  by  two  decisions 
of  the  House  of  Lords,  that  a  man  domiciled  in  England  or  in  America,  having  an 
illegitimate  child  by  an  English  or  American  woman,  does  not,  by  marrying  the  woman, 
legitimate  the  child.  What  other  hardships  may  attend  his  situation,  may  be  uncertain. 
The  question  is.  Whether  Mr.  Ross  and  Mrs.  Woodman  were  in  a  capacity  to  celebrate 
a  Intimacy  of  their  son  1    It  is  not  easy  to  say  how  all  these  difficulties  can  be  avoided. 

It  might  have  been  practicable  to  make  a  marriage  for  young  Saunders  when  he 
came  of  age.  But  this  is  not  the  difficulty  to  be  combated.  It  is  easy  to  make  a 
marriage  l^tween  two  persons,  both  of  whom,  are  at  liberty  to  marry ;  but  it  is  not  so 
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easy  to  unravel  the  condnct  of  Boss  and  Mis.  Woodman,  sheltered,  in  a  long  series  of 
yeaiB,  by  every  contrivance  that  occurred  to  them. 

It  is  evident  that  this  is  a  case  which  depends  entirely  upon  the  law  of  England. 
Apparently  the  law  of  Scotland  has  no  concern  with  it  Mrs.  Woodman,  with  her  son, 
and  Boss,  were  all  of  them  equally  domiciled  in  England,  and  were  subject  to  the  laws 
of  that  country.  Under  these  circumstances,  it  is  quite  in  vain  to  pretend  that  the 
parties,  or  any  of  them,  had  power  to  escape  from  the  evident  difficulties  that  surrounded 
them  in  their  attempts  to  avoid  the  English  law. 

The  Judges  of  the  Second  Division  delivered  their  opinions  as  follows : — 
Lord  Jubtiob-Clbbk. — It  appears  to  me  extremely  important,  in  judging  of  this  case, 
to  observe  how  it  has  arisen.  In  the  summons  it  is  set  forth  that  the  pursuer  was  about 
to  claim  the  estate  of  Cromarty,  when  she  was  opposed  by  brieve  of  service  obtained  by 
the  defender  as  lawful  son  of  Alexander  Boss,  which  she  denies  him  to  be.  The  course 
of  procedure  adopted  by  the  [611]  Commissaries  was  perfectly  regular,  and  is  sustained 
as  far  back  as  Balfour,  who,  at  p.  239,  observes : — **  Gif  ony  persoun,  as  heir,  claims 
ony  heritage  fra  ane  uther,  and  the  defender  alledgis  that  the  pursuer  is  bastard,  and 
not  gottin  in  lauchful  marriage,  this  dame  of  heritage  intented  befoir  the  temporal 
judge  sail  ceis  and  sleip  untill  the  questioun  of  bastardie  be  decided  befoir  the  spiritual 
judge,  and  quhill  it  be  certainlie  knawin  quidder  the  pursuvar  is  bastard  or  lauchfullie 
b^iottin ;  for  it  pertenis  not  to  the  temporal  judge  to  decide  in  the  action  and  cause  of 
bastardie."  There  is  therefore  no  objection  in  point  of  form,  and  I  am  authorized  to 
state  that  a  doubt  expressed  in  Lord  Cndgie's  opinion  as  to  that  has  now  been  removed. 
The  puisuer  bottoms  her  right  to  insist  in  the  action  on  her  being  heir  of  entail  in  the 
Cromarty  estate ;  so  that  virtually  what  we  have  to  decide,  is  a  competition  as  to  who* 
is  the  heir  of  entail  of  Cromarty,  a  Scotch  estate.  The  question,  therefore,  is  to  be 
decided  according  to  the  principles  of  the  law  of  Scotland.  It  is  now  finaUy  settled 
that  the  defender  is  the  son  of  Alexander  Boss ;  and  as  there  is  no  evidence  of  any 
existing  impediment  to  his  marriage  with  Miss  Woodman,  (as  by  Miss  Woodman  being 
a  married  woman,)  we  must  throw  out  of  view  the  plea  at  one  time  set  up,  that  the 
defender  was  not  Alexander  Boss's  son.  The  other  ground  is,  that  the  defender  is  not 
legitimated  by  the  marriage  of  the  parents.  In  judging  of  this,  we  are  bound  to  take 
into  view  the  whole  facts  of  the  case,  and  I  hold  them  to  be  these : — ^Alexander  Boss 
was  bom  in  Scotland — he  inherited  a  paternal  estate  there.  In  1786  he  succeeded  as 
substitute  in  the  entail  of  the  Cromarty  estate,  and  became  a  freeholder  in  two  counties. 
From  that  period  he  exercised  the  privileges  of  a  freeholder — attended  elections — 
managed  his  estate  by  a  fiictor — and  had  all  along  a  substantial  hold  of  the  estates  till 
the  <£iy  of  his  death.  In  1777  he  married,  and  had  several  daughters;  and  after  the 
death  of  his  wife  he  formed  a  connexion  with  Miss  Woodman,  by  whom  he  had  this 
son,  whom  we  must  hold  as  from  the  first  acknowledged  to  be  his  son.  Professedly 
for  the  purpose  of  availing  himself  of  the  privilege  of  the  Scotch  law,  he  came  to  Scotland 
in  1815  with  Miss  Woodman  and  his  son,  and  in  three  weeks  afterwards  was  publicly 
and  regularly  married  by  the  minister  of  the  parish.  Shortly  thereafter  he  went  to 
Cromarty,  where  he  introduced  her  as  his  wife,  and  the  boy  as  lus  son,  and  then  returned 
to  London,  where  he  resided  tiU  the  day  of  his  death,  and  where  undoubtedly  he  was 
domiciled  to  the  effect  of  the  distribution  of  his  moveable  estate.  Then,  on  these  facts, 
can  we  listen  to  the  objection  made  to  the  effect  of  this  marriaget  It  is  necessary  to 
keep  in  view,  that  this  was  not  the  ordinary  case  of  two  persons  living  in  England  all 
their  lives,  and,  having  a  distant  prospect  of  succession  to  a  Scotch  estate,  coming  to 
Scotland  for  a  day  to  legitimate  their  children ;  for  we  have  here  the  father's  constant 
and  dose  connexion  with  Scotland ;  and  I  am  not  moved  by  the  cases  put  of  parties 
coming  to  evade  the  law  of  England,  as  this  was  a  fair  bond  fide  proceeding  according 
to  the  law  of  Scotland.  The  distinction  is  illustrated  by  the  fact,  that  the  widow  is 
now  in  full  possession  of  her  legal  rights,  without  dispute  or  challenge;  so  that,  in 
regard  to  one  important  consequence,  effect  has  not  becoi  denied  to  this  marriage.  It 
is  impossible  to  think  that  this  case  is  to  be  determined  by  [612]  inquiring  into  the 
origin  of  the  principle  of  legitimation  per  eiUmquens  mcUrimanium^  or  whether  it  arises 
from  the  adoption  of  the  fiction  that  a  marriage  took  place  before  conception ;  but  even 
if  we  adopt  the  fiction,  where  is  the  impossibility  that  the  parents  came  down  to  Gretna 
Oreent  There  is  no  iitipossibility  in  this;  and  I  deny  that  the  fiction  cannot  apply. 
Neither  is  it  on  the  dida  of  foreign  jurists  that  we  can  decide  this  case.    It  was  admitted 
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at  the  Bar  that  they  cotild  not  ptuh  the  doctrine  of  indelibility  of  status  so  far  as  the 
jurists  do,  and  that  it  must  be  receiyed  with  innumerable  qualifications. 

Take  the  case  of  slavery,  or  the  yery  strong  one  of  English  marriages  which  may  be 
dissolved  in  Scotland,  if  there  is  bona  fldea  and  no  collusion,  although  by  the  English 
law  they  are  indissoluble,  except  by  an  act  of  the  Legislature.  I  cannot,  therefore,  go 
on  the  doctrine  of  indelibility ;  and  the  case  is  therefore  brought  to  this,  whether  the 
connexion  of  the  parents,  and  the  birth  of  the  child,  having  taken  place  in  England,  are 
a  bar  to  subsequent  legitimation.  I  can  see  no  authority  for  holding  that  the  place  of 
birth  has  any  thing  to  do  with  legitimation.  I  cannot  suppose  that  it  has,  otherwise 
our  institutional  writers  would  not  have  overlooked  it^  if  there  was  any  such  bar.  On 
the  contraryi,  Lord  Bankton,  at  p.  121,  lays  down  the  rule  generally  without  qualifica- 
tion, and  witiiout  reference  to  the  law  of  England,  that  marriage  legitimates  the  previously 
bom  children  of  the  parents.  There  are  only  two  cases  referred  to— those  of  Sheddan 
and  Strathmore.  Now,  in  looking  over  the  case  of  Sheddan,  is  it  possible  to  say  that 
it  is  a  precedent  for  thist  The  marriage  there  was  entirely  in  America.  Shedde^  was 
no  doubt  a  Scotchman  by  birth,  but  he  kept  up  no  connexion  with  Scotland,  and  at 
that  time  had  no  property  there.  It  was  dierefore  entirely  different  from  iMs  case, 
although  I  entertain  no  doubt  of  the  propriety  of  the  judgment  pronounced  in  it  In 
the  same  way  in  that  of  Strathmore,  the  &ther  was  bom  in  England.  He  had  Scotch 
estates  no  doubt^  and  was  a  Scotch  Peer,  and  as  such  attended  elections,  &c;  but  he 
did  not  come  to  Scotland — ^marry  there — and  take  his  wife  to  Glammis  Castle.  He 
married  in  England,  and  claimed  a  British  peerage ;  and  although  there  had  been  no 
qualification  by  the  leamed  persons  who  delivered  their  opinions  in  the  House  of  Lords 
in  that  case,  I  could  not  hold  it  a  precedent  here ;  but  the  very  leamed  person  who  then 
presided  in  that  House  used  words  expressly  to  exclude  its  being  supposed  that  he 
decided  such  a  case  as  the  present  I  am  therefore  of  opinion  that  the  bill  of  advoca- 
tion must  be  refused. 

LoBD  GiiBNLRii. — As  to  the  facts,  the  parties  are  in  a  great  measure  agreed.  If 
the  parties  had  never  been  out  of  Scotland,  there  could  be  no  doubt  but  that  the 
defender  was  legitimated.  The  pursuer,  however,  rests  greatly  on  this,  that  foreign 
jurists  lay  down  the  law,  that  personal  status,  once  imbibed,  follows  a  man  wherever 
he  goes.  I  rather  think  that  this  is  a  mistaken  view  of  their  opinions ;  they  only  say, 
that  if  no  OfChu  legiHmus  intervenes  to  alter  the  status,  it  adheres  to  the  person.  It  is 
no  where  said,  that  if  a  particular  status  is  acquired,  which  the  law  of  the  country  says 
is  indelible,  it  cannot  be  altered  by  any  act  in  a  counky  where  such  status  is  not  indelible. 
Even  Boulle-  [613]  -nois'  opinion  in  reference  to  the  case  assumed  by  him  goes  on  the 
circumstance  of  the  parties  not  being  naturalised  in  France,  so  as  to  entitle  him  to  the 
benefit  of  tiie  French  law ;  and  it  implies  that  if  they  were  naturalized,  the  consequences 
would  follow.  We  know  that  all  the  subjects  of  the  United  Kingdom  are  naturalized 
in  every  part  of  it,  so  that  this  defect  cannot  apply  to  the  present  case.  But  I  think, 
at  any  rate,  tiie  foreign  jurists  go  too  far,  as  their  opinions  will  not  apply  to  our 
principle,  that  a  slave  cannot  touch  British  ground ;  and  the  pursuer  suffers  by  tiie 
maxim  that  gUnHiia  personalia  do  not  follow,  for  she  wishes  to  introduce  a  mle  of 
English  law  not  known  in  any  other  Christian  or  civilized  state.  In  the  case  of  Sheddan 
no  act  was  done  to  alter  the  status ;  for  we  must  give  to  marriage  the  effect  of  the  law 
of  the  countiy  where  it  takes  place ;  and  therefore  in  Sheddan's  case  it  was  impossible, 
even  in  accordance  with  the  opinion  of  foreign  jurists,  that  legitimation  should  take 
place,  when  that  was  not  the  effect  of  marriage  in  America.  As  to  the  fictitious  cases 
put,  of  English  parties  coming  across  the  Border  to  marry,  with  the  view  of  legitimating 
their  children,  and  immediately  returning,  I  would  reserve  my  opinion  till  they  occur. 
If  parties  came  here,  having  no  estate,  but  only  coming  to  get  decree  of  legitimacy,  to 
be  effectual  in  Englandi  I  would  dismiss  the  process,  although  I  could  not  find  that  the 
defender  was  not  legitimate.  We  have,  however,  nothing  to  do  with  that  here.  The 
only  question  is,  Whether  the  defender  has  been  legitimated  to  the  effect  of  succeeding 
to  a  Scotch  estate  t  For  the  pursuer  could  bring  no  declarator  of  bastardy,  except  to  that 
effect.    And  I  have  no  difficulty  in  concurring  with  your  Lordship. 

LoBD  PiTMiLLT. — I  canuot  bring  my  mind  to  detain  the  Court  with  delivering  an 
opinion  at  length ;  for  although  in  my  notes  I  have  followed  a  different  arrangement, 
yet  every  thing  which  occurred  to  me  has  been  stated  in  the  printed  opinions,  or  those 
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now  delivered ;  and  I  shall  merely  say,  that  I  entirely  concur  with  your  Lordship  and 
Lord  Glenlee. 

LoBD  Allowat. — I  stand  in  the  same  situation  with  Lord  Pitmilly.  I  have 
prepared  very  full  notes ;  hut  your  Lordship  has  expressed  so  well  my  opinion,  that  I 
shall  not  repeat  it 

Purmof^B  AvthoriHe»,'—^v!\xin  Pr»lect.  de  Gonfliotu  Legum,  2,  1,  3,  §  8,  10,  12 ; 
Burgundius  de  Statutis,  p.  10,  18 ;  Yoet,  de  Stat  p.  137,  319 ;  Hertius  de  Selectis,  &c., 
1,  4,  8;  Hofacker,  Prin.  Jur.  Civ.  1,  p.  112-14;  Merlin,  VoL  X.  §  7;  Voorda  de 
StatutiB,  3,  47,  in  Bih.  Fac. ;  Pothier,  Coutumes  d'Orleans,  1,  1,  1,  7 ;  God.  de  Incolis, 
1,  27,  D.  ad  Municipalem,  §  1 ;  Miiller,  Domidlium,  §  17,  64,  76 ;  Forum  Contr.  §  23 ; 
BouUenois,  Traits  de  la  Personality  &c.,  Vol.  1,  p.  62 ;  Christophe  de  Conti,  June  21, 
1668,  (Grussiere^  Journal  des  Audiences,  No.  3,  p.  283,  inserted  in  the  App.  to  Pursuer's 
Case);  Bempde  v.  Johnstone,  (3  Vesey  jun.  198);  Sommerville,  (5  Vesey  jun.  758); 
Pedie  v.  Orant^  June  14,  1822,  {ante.  Vol.  L  No.  544,  reversed  July  5,  1825,  1  W.  S. 
p.  716);  Morecombe  v.  M*Lellan,  June  27,  1801,  (F.C.);  Sheddan  v.  Patrick,  July  1, 
1803,  (F.C.);  Strathmore  Peerage,  March  1821,  in  H.  of  L. 

D^enda'B  AutluynHe6.—Voi\)iet,  YoL  IIL  p.  320;  Menochius,  No.  16,  p.  662; 
Schurff  Cent  2,  56,  No.  4 ;  Code  Nap.  Motiffo,  YoL  III.  p.  15,  16,  and  61 ;  Perezius, 
No.  26,  p.  400:  Huber  de  Conflictu  Legum,  §  9,  12,  13,  15;  Dictionnaire  des  ArrSts, 
YoL  L  p,  777,  and  YoL  IL  p.  646;  2  Craig,  13,  16;  1  Ersk.  6,  52;  1  Bank.  5,  54; 
Hertius  de  CoUisione  Legum,  §  4,  10,  16. 

[CI  4  W.  &  8.  289 ;  6  S.RR  (H.L.)  389 ;  Kerr  v.  MarHn,  2  D.  764.] 


No.  296.        Y.  Shaw  614  (O.K.  658).    16  May  1827.    let  Div.— Loid  Headowbank. 

A.  Stewabt,  Suspender. — Skmt — Ivory. 

A.  B.  Charger. — Bnyumke. 

Ageni  and  ClierU — Attorney  Liemee — Stat,  26,  Cfeo,  IIL  e.  80. — Held  that  an  unlicensed 
agents  acting  as  agent  in  his  own  cause,  and  who  has  got  decree  for  expenses,  cannot 
recover  more  than  his  outlays. 

The  charger,  a  writer  in  Edinburgh,  as  assignee  of  a  bill  of  which  Stewart  was  the 
drawer,  having  charged  him  for  payment  of  the  amount,  Stewart  brought  a  suspension, 
in  which  the  Lord  Ordinary  found  that  the  chaiger  was  an  onerous  bond  fide  holder, 
and  that  he  was  "  entitled  to  the  whole  expenses  incurred  by  him."  Stewart  presented 
a  reclaiming  note;  but  not  having  got  it  marked  by  a  principal  derk,  the  chaiger 
objected  that  it  was  incompetent,  and  therefore  that  the  interlocutor  of  the  Lord 
Ordinary  was  finaL  The  objection  having  been  sustained,  the  case  returned  to  the  Lord 
Ordinary ;  and  the  charger's  account  of  expenses  having  been  remitted  to  the  Auditor, 
Stewart  objected,  That  as  the  chaiger  had  not  taken  out  his  attorney  certificate  during 
&e  currency  of  the  accounti  he  was  disqualified  from  recovering  any  part  of  the  expenses, 
in  terms  of  the  statute  26  Geo.  m.  c  80. 

To  this  it  was  answered.  That  as  he  was  acting  as  agent  in  his  own  cause,  it  was  not 
necessaiy  that  he  should  have  a  certificate ;  and  at  all  events,  that  as  he  was  claiming 
these  expenses  as  a  party,  and  not  as  an  agents  and  had  been  found  entitled  to  them  by 
a  final  interlocutor,  Uie  statute  was  inapplicable.  On  the  other  hand,  Stewart  maintained^ 
that  at  least  so  far  as  regarded  any  profits  or  remuneration  for  trouble,  the  charger  could 
claim  them  in  no  other  character  than  as  agent,  and  therefore,  at  the  very  utinost^  he 
could  only  have  right  to  his  outlays. 

The  question  ^ving  been  broflo^^t  before  the  Lord  Ordinary,  who  reported  it  to  the 
Courts  their  Lordships  found  that  the  charger  was  only  entitled  to  decree  for  outlays. 

LoBD  PfiuiDBiiT. — I  think  the  distinction  is  sound  between  the  right  of  this  party 
to  profits  and  disbursements.  He  may  be  entitled  to  the  latter,  but  the  statute  dis- 
qualifies him  from  recovering  any  profite  as  an  agent. 

LoBD  Balqbat. — If  we  were  to  sanction  any  other  rule,  it  would  be  attended  with 
the  most  prejudicial  consequences.    Agents  would  just  take  [615]  indorsations  to  bills, 
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or  assignations  to  documents  of  debt,  as  in  this  case,  and  cany  on  actions  in  their  own 
name,  and  so  effectually  evade  the  statute. 
LoBD  Chaioib  concurred. 

Sfuspend&i^a  ilu^^^on^fe*.— Robertson,  June  29,   1826,  {arOe,  VoL  lY.  No.  466); 
Stat.  25  Geo.  III.  c.  80. 

[Ct  Irdand  v.  TTtZwm,  13  D.  1227,  1228.] 


No.  808.        Y.  Shaw  627  (0.£.  672).    17  M&y  1827.    2nd  Div.— Lord  Mackenzie. 

Officers  of  State,  Pursuers. — Sol^-Oen.  Hope — Tait 
Magistrates  of  Brechin,  Defenders. — D.  of  F.  Monereiff-^Ivory. 

Process — Reduction — TiUe  to  Pursue, — ^Held,  where  the  merits  in  a  reduction  are  greatly 
mixed  up  with  the  question  of  title, — 1. — ^Thatit  is  competent  to  compel  the  d^ender 
to  satisfy  the  production,  reserving  his  objections  to  the  title ; — and, — 2. — ^That  the 
same  course  may  be  adopted  in  regard  to  an  objection,  that  cdl  the  proper  parties 
have  not  been  called,  those  who  have  been  called  being  proper  parties. 

An  alteration  of  the  set  of  the  Royal  Burgh  of  Brechin  having  been  made  in  1820, 
by  authority  of  the  Convention  of  Boyal  Burghs,  and  the  Magistrates  having  been 
elected  in  the  years  1820,  1821,  1822,  and  1823,  according  to  the  terms  of  the  set  thus 
altered,  the  Officers  of  State,  in  1824,  raised  an  action  of  declarator  and  reduction,  to 
which  they  called  as  defenders  the  Magistrates  and  Councillors  in  office  at  the  time, 
and  which  concluded  for  reduction  of  the  new  set  as  ultra  vires  of  the  Convention,  and 
of  the  elections  of  Magistrates  following  thereupon  in  1820,  1821,  1822,  and  1823,  and 
also  to  have  it  declared  that  the  Convention  of  Boyal  Burghs  had  no  power  to  vary, 
alter,  or  modify  the  sets  of  the  Boyal  Burghs  of  Scotland,  or  any  of  them, — that  all 
warrants,  &c.  granted  by  the  various  Magistrates  elected  under  the  new  set  were  illegal 
and  ineffectual, — and  that  the  burgh  was  without  a  legal  Magistracy.  To  this  action 
dilatory  defences  were  given  in  by  the  existing  Magistrates  and  Councillors  in  their 
character  as  such,  pleading  that  the  Officers  of  State  had  no  title  to  pursue,  and  that 
the  proper  parties  were  not  in  the  field,  in  so  &r  as  the  pursuers  had  not  called  the 
Convention  of  Boyal  Burghs,  who  were  interested  to  support  their  powers  challenged 
in  this  action, — the  persons  who  had  been  in  the  Magistracy  in  the  years  1820,  1821, 
and  1822,  whose  actings  as  Magistrates  it  was  concluded  to  have  declared  illegal, — ^and 
the  Trades  and  Guildry,  who  enjoyed  greater  privileges  under  the  new  than  under  the 
old  set ;  and  further,  it  was  objected,  after  the  action  had  gone  on  for  two  years,  that 
the  Magistrates  of  the  succeeding  years  had  not  been  made  parties. 

The  Lord  Ordinary  having  pronounced  an  interlocutor  finding  that  "  the  defenders 
ought  to  take,  and  should  be  allowed  to  take,  a  day  to  satisfy  the  production,  reserving 
all  objections  to  the  title  of  the  pur-  [828]  -suers,  or  to  the  sufficiency,  as  such,  of  the 
parties  now  called  as  defenders  to  this  action,"  and  appointing  the  cause  to  be  enrolled 
for  this  purpose,  the  defenders  reclaimed,  and  contended  that  they  were  entitled  to  have 
a  decision  upon  these  dilatory  defences  before  they  could  be  compelled  to  satisfy  the 
production ;  but  the  Court  adhered.^ 

The  Lord  Ordinary  observed  in  a  note : — 

"  The  case  of  Sir  William  Forbes  seems  to  afford  sufficient  authority  for  this  inter- 
locutor, against  which  the  Lord  Ordinary  sees  no  valid  argument.  It  might  be  dangerous 
to  have  an  inflexible  general  rule,  that  a  defender  must  satisfy  the  production,  reserving 
objections ;  but  there  seems  no  danger  in  allowing  this  only  in  cases  where  it  appears 
proper  and  safe  to  the  Judge  after  discussion.  The  Lord  Ordinary's  reason  for  the 
order  he  has  made  in  this  case  is,  besides  what  is  contained  in  his  former  note,  the  great 
extent  of  the  libel,  and  the  vast  variety  of  different  things  it  \b  calculated  to  effect.  It 
is  not  only  an  action  for  declaring  null  the  alteration  of  the  set  given  by  the  Conven- 
tion to  the  burgh  of  Brechin,  (declaring  also  generally  the  want  of  power  in  the 
Convention  to  alter,  vary,  or  modify  the  sets  or  constitutions  of  the  Boyal  Burghs,  or 
any  of  them,  or  to  regulate  the  mode  of  electing  any  of  the  office-bearers,  Magistrates, 

^  The  Court  decided  in  the  same  way  a  similar  case  with  the  Magistrates  of  Dundee. 
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or  Council  of  the  said  buighs,  or  any  of  them,)  but  also  for  annulling  all  the  elections 
that  have  taken  place  annually  since  that  alteration,  and  all  the  acts  of  the  Magistrates 
elected  at  these  elections,  writs,  and  criminal  warrants,  and  acts  of  intromission,  being 
particularly  named.  In  this  way,  all  the  judgments  pronounced  by  the  Magistrates  in 
civil  cases  between  party  and  party  may  be  voided,  though  none  of  these  parties  are 
here ;  and  in  criminal  cases  all  the  sentences  must  be  void.  So  in  police,  all  the  acts 
done  by  the  Magistrates  may  equally  be  voided  as  lawless.  The  acts  particularly  of  the 
Dean  of  Guild  may  lose  authority,  on  which  acts  houses  may  have  been  built^  &c. 
Now  it  seems  to  the  Lord  Ordinary  that  the  Officers  of  State,  in  this  suit  between  them 
and  the  Magistrates  under  the  new  set  for  one  year,  without  the  presence  of  any  other 
party  either  as  pursuer  or  defender,  may  very  well  have  proper  defenders,  and  a  sufficient 
title  to  pursue  in  respect  to  some  part  of  this,  and  yet  not  for  all ;  and  that  it  is  not 
possible  for  the  Lord  Ordinary  to  define,  beforehand,  how  much  may  be  questioned 
here,  or  may  not  This  difficulty  applies  even  to  the  title  of  the  pursuers.  But 
further,  the  Lord  Ordinary  cannot  help  having  great  doubts  whether  the  objections  to 
the  sufficiency  of  the  defenders  are  not  in  pari  cclsu,  and  must  either  be  decided  or 
reserved  along  with  those  to  the  title  of  the  pursuers.  He  is  not  able  to  think  that  any 
person  called  as  defender  may  be  compelled  to  satisfy  the  production  in  any  reduction^ 
or  suffer  decree  of  certification,  which  seems  the  consequences  of  the  view  that  such 
objections  are  to  be  held  objections  on  the  merits.  In  this  view,  it  is  obvious  how 
exceedingly  inconvenient  it  must  be  to  attempt  to  define  d  priori  all  that  may  or  may 
not  be  questioned  in  this  process  before  satisfying  the  production.  The  Lord  Ordinary 
cannot  therefore  yield  his  opinion  as  to  the  course  [629]  of  proceeding,  but  has  pro- 
nounced such  an  interlocutor  as  will  enable  the  parties  immediately  to  obtain  the 
opinion  of  the  Liner  House." 

LoBD  PiTM ILLT. — ^Thc  Only  question  before  us  is  in  regard  to  the  course  of  procedure, 
as  to  which  there  is  no  argument  in  the  papers.  The  expediency  of  the  course  adopted 
by  the  Lord  Ordinary  is  plain  and  obvious.  It  is  undoubtedly  a  competent  procedure, 
and  where  the  party  consents  there  can  be  no  difficulty.  The  only  difficulty  arises 
from  the  party  not  consenting ;  and  the  question  is,  Whether  that  which  is  not  in  itself 
incompetent  can  be  done  where  the  party  does  not  consent  1  In  Sir  William  Forbes's 
case  I  was  against  the  decision,  and  thought  that  we  could  not  force  a  party  to  satisfy 
the  production  until  the  objections  to  the  title  were  decided.^  But  as  that  case  is  now 
a  precedenti  and  as  I  can  have  no  doubt  of  the  expediency  here,  and  the  titie  being  so 
completely  mixed  up  with  the  merits,  I  incUne  to  adhere  to  the  interlocutor.  As  to 
the  objection  regarding  all  the  proper  parties  not  being  called,  if  it  was  that  there  were 
no  proper  parties,  it  would  necessarily  take  the  lead  of  every  other  question.  It  is, 
however,  admitted  here  that  there  are  proper  parties  called ;  but  the  objection  is,  that 
there  are  other  parties  who  ought  to  have  been  called,  and  are  not  called.  Now,  it 
appears  tome,  that  if  there  are  certain  proper  parties  called,  so  as  to  make  a  proper  cause 
depending,  then  the  question  if  ail  the  parties  are  called  is  one  on  the  merits ;  and  this 
was  decided  in  the  case  of  Mill  v.  Magistrates  of  Montrose,  where  on  this  point  I  agreed 
with  the  majority. 

Lord  aLlowat. — I  entertain  very  great  doubts  on  this  question.  The  most 
important  consideration  in  every  case  is  to  see  if  all  those  parties  are  called  who  have 
the  interest  to  try  the  question.  But  here  I  doubt  whether  the  only  parties  called  in 
this  case  have  any  interest  They  are  persons  who  are  now  withdrawn  from  office,  and 
yet  they  are  the  only  persons  called,  although  the  conclusions  affect  all  the  prior  and 
subsequent  Magistrates,  and  likewise  the  Convention  of  Boyal  Burghs,  who  have  the 
most  important  interest  of  all  to  try  this  great  constitutional  question  regarding  their 
powers.  The  objection  is  one  of  no  process.  It  is  said  if  any  proper  parties  are  called 
the  cause  may  go  on.  I  cannot  agree  to  this.  I  think  it  is  a  question  in  limine^  and 
that  we  must  determine  whether  there  be  a  process,  which  I  do  not  think  there  is  till 
all  the  proper  parties  are  called.  Then  as  to  the  objection  of  no  title — suppose  a  titie 
to  exclude  were  produced  in  a  reduction,  can  a  party  be  obliged  to  open  his  charter 
chest  when  he  produces  a  titie  to  exclude  ?    There  may  be  a  class  of  cases  where  the 

1  In  that  case,  (Forbes  v.  Gibson-Craig,  amte.  Vol.  III.  No.  120,)  "Lord  Robertson'' 
is  by  mistake  inserted  in  the  former  edition  instead  of  "  Lord  PitmiUy,"  as  one  of  the 
Judges  who  voted  against  the  interlocutor. 
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question  of  the  merits  «nd  the  title  aie  so  entirely  the  samei  that  the  parties  have  no 
interest  to  create  a  double  discussion ;  but  that  is  not  the  case  here.  In  Sir  William 
Forbes's  case  the  words  of  the  remit  of  the  House  of  Lords  required  the  production  to 
be  satisfied,  and  the  majority  of  the  Court  proceeded  on  their  understanding  of  the 
mean-  [630]  -ing  of  the  remit ;  but  as  there  is  no  such  reason  here  for  deviating  from 
the  uniform  practice,  I  think  the  preliminary  objections  should  be  first  decided. 

Lord  Glbnleb. — ^When  the  objection  to  the  title  is,  that  the  conclusions  are  of  such 
a  nature  that  the  pursuer  cannot  insist  in  them,  I  do  not  see  how  it  can  be  tried  till 
the  production  is  satisfied,  at  least  without  assuming  that  it  is  satisfied.  When  the 
objection  is  limited  so  as  to  be  unconnected  with  the  merits,  it  may  properly  be  decided 
before  production,  as  if  it  was  in  the  present  case  that  the  Crown  had  no  title  to  bring 
an  action  about  Boyal  Burghs  at  all.  In  such  a  case,  the  defender  might  be  entitled  to 
insist  on  a  decision  on  the  question  of  the  title,  as  being  an  action  as  to  a  matter  with 
which  the  Crown  had  nothing  to  do.  But  as  the  objection  to  the  title  here  has 
reference  to  the  nature  of  the  conclusions,  the  Lord  Ordinary  might  properly  haye 
repelled  it  in  so  &r  as  regarded  the  title  to  call  for  the  production,  reserving  all 
objections  to  the  title  in  respect  of  the  conclusions ;  and  what  his  Lordship  has  actually 
done  is  more  favourable  for  the  defenders  than  thiis  would  have  been.  Ab  to  the  other 
objection  of  the  proper  parties  not  being  called,  I  agree  with  Lord  Pitmilly.  We 
cannot  know  whether  the  other  parties  have  such  a  necessary  interest  as  to  require  that 
they  should  be  called  till  the  process  proceeds  a  little,  and  till  we  see  more  of  the 
nature  of  the  action  than  we  can  do  before  the  production  is  satisfied.  On  the  whole, 
I  am  inclined  to  adhere. 

LoBD  Justioi^Clbbk. — It  does  not  appear  to  me  that  any  thing  is  done  by  the 
interlocutor  prejudicial  to  either  party.  It  is  still  competent  for  the  defenders,  after 
the  production  is  satisfied,  to  show  that  the  pursuers  have  no  title,  and  that  the  proper 
parties  are  not  before  the  Court.  This  is  not  at  all  the  case  of  a  title  to  exclude,  and 
it  is  not  insisted  that  the  Crown  has  fundamentally  no  title  in  such  matters  as  this 
action  regards ;  for  if  so,  I  would  agree  with  Lord  Glenlee  that  the  objection  would  be 
preliminary.  But  considering  the  nature  of  the  action,  and  how  the  title  and  merits 
are  mixed  together,  and  having  the  cases  of  Sir  William  Forbes  v,  Gibson-Craig  as  to 
the  objection  to  the  title,  and  of  Mill  as  to  the  objection  of  the  proper  parties  not  being 
called,  as  precedents,  I  do  not  think  that  we  ought  to  interfere  with  the  course  of 
procedure  adopted  by  the  Lord  Ordinary. 

Pursuet^e  Authorities, — Gibson-Craig  v  Sir  William  Forbes,  June  24,  1824,  lante^ 
VoL  III.  No.  120);  Mill,  Jan.  28,  1824,  ante.  Vol.  TL  No.  618). 

[Cf.  Fraeer  v.  Madeay,  9  B.  1036.] 


No.  S04.        V.  Shaw  631  (O.E.  676).    17  May  1827.    2nd  Div.— Lord  Oringletie. 

DuKB  of  BuccLEUCH  and  Quebnsbbrry,  Pursuer. — Jeffrey — Dtmdas. 

A.  Griebson  and  Others,  Defenders. — D.  of  F.  Monereiff—Hefndereon. 

Dues  of  Quesnsberbt's  Executors,  Defenders.— Jfttrmy—CbcJ^&ttrn — Cay, 

Landlord  and  Tenant — Violent  Profile — Proof, — ^The  subrent  payable  to  the  principal 
tenant  of  a  farm  is  not  conclusive  evidence  of  the  yalue  against  the  tenant  in  a 
question  of  violent  profits. 

In  the  actions  of  reduction  and  violent  profits  at  the  instance  of  the  Duke  of 
Buccleuch  against  the  Queensberry  tenants,  it  was  settled  by  an  interlocutor  of  the 
Lord  Ordinary  in  the  case  of  Halscar,  which  was  taken  as  tiie  leading  case,  that  the 
violent  profits  were  to  be  estimated  at  such  rent  as  ^e  &nns  '<  could  reasonably  enable 
a  tenant  to  pay."  Proceeding  on  this  principle,  condescendences  were  given  in  by  the 
Duke  in  the  several  cases,  in  some  of  which  he  fixed  on  the  subrent  payable  to  the 
principal  tenants,  while  in  others,  rejecting  the  subrent,  he  insisted  on  a  proof  of  the 
value  of  the  farms,  and  several  cases  were  accordingly  settled  in  the  Jury  Court  by  a 
verdict  on  evidence  of  the  yalue. 
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In  the  present  action  his  Grace  demanded  that  the  violent  profits  should  be 
calculated  according  to  the  subrents  payable  to  the  tenants,  and  which  they  did  not 
deny  to  have  been  paid  by  the  subtenants. 

To  this  it  was  answered  by  the  tenants  and  the  executors  of  the  late  Duke  of 
Queensberry,  who  had  sisted  themselves  as  defenders  in  the  action,  That  the  subrents 
were  not  necessarily  to  be  taken  as  absolute  proof  of  what  a  tenant  could  reasonably 
pay  for  the  lands ;  and  they  offered  to  prove  that  the  subrents  in  this  case  were  greatly 
too  high,  and  could  not  have  been  made  from  the  lands,  but^  if  paid  at  all,  must  have 
been  paid  by  the  subtenants  from  other  sources. 

The  Lord  Ordinary  found  "that  in  this  case  the  subrent  is  not  the  conclusive 
evidence  of  what  is  a  reasonable  rent  of  the  lands,"  and  appointed  the  cause  to  be 
enrolled,  "  that  measures  may  be  taken  for  ascertaming  the  value." 

The  Duke  of  Buccleuch  reclaimed ;  but  the  Court  adhered. 


No.  807.      V.  Shaw  634  (O.B.  679).    18  May  1827.    let  Div.— Lord  Meadowbank. 

R  Mackbnzie,  W.S.,  Pursuer. — SoL-Oen.  Hope — Ivory. 
Chaslotts  Frasbr  and  Others,  Defenders. — Otminghame. 

Husband  and  Wife — BiU  of  Exchange, — A  married  woman,  whose  husband  resided 
abroad,  having  drawn  and  indorsed  a  bill  which  was  accepted  by  the  party  drawn  on, 
and  the  indorsee  having  brought  an  action  against  both  the  drawer  and  her  husband, 
(neither  of  whom  appeared,)  and  against  the  acceptor — Held  that  the  indorsee  was 
entitled  to  pursue  the  acceptor ;  and  that,  as  decree  passed  in  absence  against  the 
drawer  and  her  husband,  the  acceptor  was  bound  to  pay. 

Mrs.  Hutchison,  a  married  woman,  who  carried  on  business  as  a  milliner  to  a  small 
extent  in  Inverness,  and  whose  husband  resided  in  England,  (but  from  whom  she  was 
not  separated  either  by  contract  or  otherwise,)  drew  a  bill  upon  Charlotte  Fraser,  who 
accepted  it.  Mrs.  Hutchison  then  indorsed  it  to  one  Geddes^  who  indorsed  it  to  the 
pursuer  Mackenzie.  Founding  on  this  bill,  Mackenzie  brought  an  action  against  Mrs. 
Hutchison  and  her  husband,  and  also  against  Fraser,  concluding  for  payment  of  the 
amount  of  the  bilL  No  appearance  was  made  for  Mr.  and  Mrs.  Hutchison ;  but  Fraser 
appeared,  and  contended, — 

1.  That  as  Mrs.  Hutchison  was  a  married  woman,  the  bill  which  had  been  drawn 
by  her  became,  from  the  moment  of  its  acceptance,  the  property  of  her  husband ;  and 
therefore,  as  she  could  not  lawfully  indorse  the  bill  without  his  consent,  the  pursuer 
had  no  title  to  it;  and, 

2.  That  the  bill  itself  as  a  ground  of  liability  against  Mrs.  Hutchison,  being,  like 
all  other  personal  contracts  of  a  married  woman  without  consent  of  her  husband^  null 
and  void,  Mackenzie  could  maintain  no  action  upon  it^  and  consequently  she  (Fraser) 
was  entitled  to  be  assoilzied. 

To  this  Mackenzie  answered, — 

1.  That  as  Mrs.  Hutchison  carried  on  business  for  herself  and  as  her  husband  was 
abroad,  she  was  entitled  to  transact  as  if  she  were  unmarried ;  [686]  and,  at  all  events, 
as  neither  she  nor  her  husband  had  made  appearance,  he  was  entitled  to  decree  against 
them,  and  consequently  the  defender  was  in  perfect  safety  to  pay  to  him ;  and, 

2.  That  in  the  situation  in  which  Mrs.  Hutchison  was  placed,  she  had  power  to  bind 
herself  and  enter  into  valid  contracts ;  and  besides,  the  bill  was  a  good  voucher  of  debt 
against  the  defender. 

The  Lord  Ordinary,  after  advising  memorials,  making  up  a  record,  and  advising 
Gases,  assoilzied  the  defenders,  but  found  no  expenses  due. 

Mackenzie  having  reclaimed,  the  Courts  without  requiring  his  counsel  to  make  any 
observations,  and  after  hearing  the  counsel  for  the  defender,  altered,  and  decerned  in 
terms  of  the  libeL 

LoBD  Pbbbidbnt. — I  cannot  see  on  what  ground  the  Lord  Ordinary  has  assoilzied 
the  Hutchisons.  They  have  made  no  appearance,  and  decree  in  absence  must  pass  as  a 
matter  of  course  against  them.    But  if  decree  be  pronounced  against  them,  there  is  an 
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end  of  the  case.  Perhaps  Mrs.  Hnichison  could  not  hind  herself,  hut  she  could  draw 
for  hehoof  of  her  husband ;  and  as  the  decree  fixes  the  liability  upon  him,  the  ground- 
work of  the  defence  is  removed. 

LoBD  Balgrat. — The  case  is  perfectly  clear.  Here  all  the  parties  are  brought  into 
the  field,  and  they  all  admit  the  debt  The  defender  is  as  much  liable  as  in  the  case 
of  a  cautioner  for  a  minor. 

Lord  Craioib. — I  am  entirely  of  the  same  opinion,  and,  independent  of  the  decree 
against  the  Hutchisons,  I  think  the  defender  is  liable.  In  the  case  of  a  cautioner  for 
a  minor,  it  is  not  enough  to  say  that  the  minor  is  not  liable ;  but  here  the  defender's 
plea  is  just  to  the  same  effect. 

Purmet^s  AutharUtea,—!  Ersk.  6,  25;  2  Bell,  172;  Ghumside,  July  11,  1789, 
(6082);  Chitty  on  Bills,  36  and  34;  Thomson  on  Bills,  237;  2  Roper,  128; 
Bayley,  39. 

Defenden^  AtUhanHe8.—l  Ersk.  6,  25  ;  Bayley,  40 ;  2  Bell,  171 ;  Lennox  and  Co., 
May  19,  1821,  (anie,  Vol.  L  No.  21) ;  1  Campbell,  485. 

[Cf.  Binny  v.  SmUh,  14  S.  357.] 


No.  810.  V.  Shaw  638  (O.K.  684).    19  M&y  1827.    Ist  Div. 

R  Bannatyne  and  Others,  Petitioners. — Cowan, 

Minor — Curator  Bonis. — The  appointment  of  a  euraior  bonis  being  remedium  extrc^ 
ordinarium^  the  Court  will  not  interfere  where  the  minor  can  choose  his  own 
curators. 

On  the  2l8t  of  February  1826  the  Court  granted  warrant  of  sale  in  a  process  of 
cognition  and  sale  of  the  estate  of  Coudam  at  the  instance  of  the  petitioners,  at  which 
time  some  of  the  petitioners  were  pupils,  and  a  foctor  loco  tutoris  had  been  appointed 
to  them ;  but,  as  they  had  now  arrived  at  puberty,  they  applied  for  the  appointment 
of  a  curator  bonis  to  concur  with  them  in  the  sale,  and  in  granting  a  title  to  the 
purchaser.  The  Court,  however,  having  expressed  an  opinion,  that  as  it  was  competent 
to  the  minors  themselves  to  choose  curators,  and  as  an  appointment  of  a  curator  bonis 
was  a  rtmedium  eoctraordinarium^  the  application  was  incompetent,  the  petitioners 
withdrew  the  petition. 


No.  315.        V.  Shaw  641  (O.E.  687).    22  May  1827.     let  Div.— Lord  Meadowbonk. 

Jambs  and  Isobel  Chalmers,  Pursuers. — Baird. 
D.  Chalmers,  Defender. — More. 

Succession — Legacy. — A  ibther  having  disponed,  mortis  causd,  his  properties  in  several 
parcels  to  his  children  of  a  first  marriage  in  liferent,  and  their  issue  in  fee,  and  certain 
other  parcels  to  the  children  of  his  second  marriage,  and  their  heirs  in  fee ;  and  having 
subsequently  provided  that  in  case  of  any  of  his  children  predeceasing  him,  his  or 
her  share  should  accresce  to  the  survivors,  but  without  prejudice  to  the  above 
destination ;  and  a  child  of  the  second  marriage  having  predeceased  him — Held  that 
her  share  fell  to  her  brother  as  her  heir. 

The  late  Thomas  Chabners,  who  was  proprietor  of  several  heritable  subjects,  had 
three  children — James,  Isobel^  and  William,  by  a  first  marriage ;  and  two — Jean  and 
David,  by  a  second  marriage  with  Margaret  Johnston.  During  the  subsistence  of  tbis 
marriage  he  executed,  on  &e  5  th  of  October  1811,  a  disposition  and  deed  of  settlement, 
by  [6^]  which  he  disponed  <'  to  and  in  favour  of  my  wife  and  children  after  named, 
and  their  lawful  issues,  my  heritable  subjects  in  the  proportions  and  divisions 
following,  viz. — 

<<  To  James  Chalmers,  (one  of  the  pursuers,)  my  eldest  son,  in  liferent,  for  his 
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liferent  use  allenarly,  and  to  the  child  or  children  equally,  lawfully  procreated  of  his 
body,  in  f ee^  all  and  whole  certain  tenements  in  the  town  of  Gla^iow  particularly 
deacribed. 

"  To  Willam  Chalmers,  my  son,  in  liferent,  for  his  liferent  use  allenarly,  and  to 
the  child  or  children  equally,  lawfully  procreated  of  his  body,  in  fee,  all  and 
whole,"  &c 

<*  To  iBobel  Chalmers,  (one  of  the  pursuers,)  my  daughter,  in  liferent,  for  her  liferent 
use  allenarly,  and  to  the  child  or  children  equally,  lawfully  procreated  of  her  body,  in 
fee,  all  and  whole,"  &c. 

"  To  Jean  Chalmers  and  David  Chalmers,  my  daughter  and  son,  equally  between 
them,  and  their  heirs  and  successors,"  in  fee,  all  and  whole,  &c. 

*'  Lastly,  I  hereby  dispone  and  convey  from  me  and  my  heirs,  to  and  in  fovour  of 
any  future  child  or  children  that  may  yet  be  procreated  of  the  marriage  between  me  and 
the  said  Margaret  Johnston,  and  their  heirs  whomsoever,  equally  between  them,  whom 
idling,  to  and  in  &vour  of  the  said  William  Chalmers  and  Isobel  Chalmers,  equally  in 
liferent,  and  to  their  children  in  fee,  all  and  whole,"  &c. 

After  imposing  certain  burdens  on  his  children,  he  introduced  the  following 
clause : — 

**  Provided  always,  as  it  is  hereby  expressly  provided  and  declared,  that  in  the 
event  of  the  decease  of  any  of  my  children  without  lawful  issue,  the  share  or  shares  of 
such  deceaser  or  deceasers  shall  accresce  and  belong  to  the  survivors  or  survivor  of  them 
equally  in  liferent,  and  to  their  lawful  issue  in  dirpes  in  fee,  but  without  prejudice  to 
the  former  destinations." 

Subsequently  to  the  execution  of  this  deed,  he  had  another  child  by  Margaret 
Johnston. 

Jean,  one  of  the  children  of  the  second  marriage,  predeceased  her  &ther  without 
issue ;  and  he  having  died  in  1815,  her  brother  David,  as  her  heir,  took  up  the  subjects 
which  had  been  disponed  to  her.  At  the  distance  of  several  years  thereafter,  James  and 
Isobel  Chalmers  (who  were  now  the  only  surviving  children  of  the  first  marriage) 
brought  an  action  concluding  to  have  it  found  that  the  share  of  Jean  was,  by  &e 
provision  in  the  disposition,  destined  to  the  survivors  in  liferent,  and  their  issue  in  fee ; 
and  that  they  had  right  accordingly,  along  with  the  children  of  the  second  marriage, 
to  these  subjects.  The  question  therefore  came  to  be.  Whether  the  destination  to 
the  heirs  and  successors  of  Jean  Chalmers  was  qualified  by  that  subsequent  provision ) 

The  Court,  on  the  report  of  the  Lord  Ordinary,  found  that  the  [643]  subjects 
belonged  to  David  as  heir  of  his  sister,  and  therefore  assoilzied  him. 

Their  Lordships  were  unanimously  of  opinion,  that  it  was  perfectly  dear,  under  the 
qualifying  terms,  *'  but  without  prejudice  to  the  former  destinations,"  that  the  provision 
as  to  the  share  of  deceasing  children  aocrescing  to  the  survivors  could  not  i^ect  the 
previous  destination  to  the  heirs  of  Jean  Chalmers. 


No.  817.  V.  Shaw  644  (O.E.  690).    22  May  1827.    2nd  Div.— Lord  Newton. 

J.  Pflm. — Skene — Marshall. 
Magibteates  of  AuCHTERMUCHTY. — Cheape. 
Officeks  of  State.— &)i.-fife».  Hope — Wood. 

Burgh  Eoyal — Ees  Judicata, — A  Royal  Burgh  having  become  insolvent,  and  a  decree 
of  adjudication  of  ite  whole  property  having  been  obtained  in  foro  by  a  creditor — 
Held,  in  a  ranking  and  sale  brought  by  the  creditor, — 1. — ^That  the  decree  of 
abjudication  was  not  such  a  res  judicata  as  to  prevent  the  Magistrates  from  opposing 
the  sale  of  certain  parte  of  the  property  which  had  been  adjudged ; — 2. — ^Tlmt  the 
Crown  had  a  right  to  appear  and  object  to  the  sale  of  the  jail  and  town-house ; — and, 
— 3. — ^That  it  is  incompetent  for  creditors  to  sell  the  jul  and  town-house,  with  its 
steeple  and  ite  bell,  or  the  petty  customs  of  a  Royal  Burgh. 

The  Royal  Burgh  of  Auchtermuchty  having  fallen  into  a  stete  of  insolvency,  Mrs. 
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Amott,  a  creditor,  raised  an  action  of  a^jndication  of  the  whole  property  of  the  bnrgh. 
In  this  process,  in  which  the  Magistiates  made  appearance  as  defenders,  decree  of 
adjudication  was  pronounced  by  the  Lord  Ordinary,  and  was  allowed  to  become  finaL 
Instead,  however,  of  following  up  the  adjudication  by  obtaining  a  charter  and  sasine, 
Mrs.  Ajnott  brought  a  ranking  and  sale,  in  which  Mr.  Phin  was  appointed  common 
agent  In  the  usual  memorial  and  abstract  given  in,  there  were  included  among  the 
subjects  sought  to  be  sold  the  town-  [64B]  -house  and  jail,  with  a  laige  bell  erected  in 
the  steeple  of  the  town-house,  which  could  not  have  been  removed  without  taking  down 
some  part  of  the  steeple,  and  also  the  petty  customs  of  the  burgh,  which  were  leviable 
by  the  Magistrates  at  the  markets  under  a  royal  charter  giving  them  power  to  regulate 
the  amount  of  the  dues.  To  the  sale  of  all  these  subjects,  objections  were  made  on  the 
part  of  the  burgh ;  and  appearance  was  also  made  for  the  Officeis  of  State  on  behalf  of 
the  Crown,  who  objected  to  the  sale  of  the  town-house  and  jail,  which  was,  however, 
in  a  very  decayed  condition. 

On  tiiese  objections  the  Lord  Ordinary  appointed  Cases  to  the  Inner  House  by  the 
three  parties,  the  Msgistrates,  the  Officers  of  State,  and  the  common  agent. 

It  was  contended  by  the  Officers  of  State,  and  by  the  Buigh, — 

1.  That  the  right  of  levying  petty  customs,  and  the  consequent  regulation  of  their 
amount,  granted  to  the  corporation  by  theb  charter,  was  in  ito  nature  inalienable,  and 
could  not  properly  be  exercised  by  an  individual 

2.  That  burghs  were  bound  by  the  act  1579,  c.  273,  to  provide  jails,  and  that  it  was 
incompetent  to  allow  creditors  to  deprive  it  of  that  which  was  held  by  them  for  the 
public  behoof,  and  was  neceaaaiy  for  the  performance  of  the  obligations  imposed  on 
them  by  law ;  and, 

3.  That  the  town-house  and  jail  formed  in  &ct  one  building,  of  which  the  bell  was 
a  part ;  and  that,  besides,  they  were  res  univemtaiiSf  and  necessary  for  the  Magistrates 
in  the  exercise  of  their  office. 

On  the  other  hand,  it  was  pleaded  for  the  common  agent, — 

1.  That  righto  of  tolls,  ferries,  fairs,  and  the  like,  had  frequently  been  found  to  be 
attechable  by  creditors  from  private  individuals,  and  that  the  circumstance  of  such  rights 
being  granted  to  communities  could  not  affect  their  liability  for  the  debte  of  the  com- 
munity ;  and  further,  that  in  the  case  of  Dysart  the  profite  of  the  hand-bell  of  the  town 
had  been  found  to  be  carried  by  an  appraising  at  the  instance  of  a  creditor  of  the  buigh. 

2.  That  the  obligation  on  the  burgh  to  maintain  a  jail  was  personal,  which  if  it 
could  not  be  performed,  the  corresponding  privileges  might  be  abandoned,  but  could 
not  preclude  creditors  from  attaching  property  feudally  vested  in  the  Magistrates,  and 
purchased  with  their  funds,  and  which  they  might  have  voluntarily  sold,  and  ind^  is 
not  unf  requently  sold  by  burghs, — more  especially  as  the  jail,  in  the  present  case,  was 
almost  entirely  useless  ^m  the  stote  of  decay  in  which  it  was. 

3.  That  the  town-house,  and  particularly  the  bell,  were  in  no  way  essential  to  the 
performance  of  any  public  duty  on  the  part  of  the  Magistrates ;  and, 

4.  That,  at  all  events,  the  final  degree  of  adjudication  in  &vour  of  the  pursuer  of 
the  ranking  and  sale,  which  included  the  subjecte  in  question,  formed  a  ree  judicata  in 
the  present  case. 

[646]  The  Court  found  that  the  subjecte  objected  to  must  be  struck  out  of  the  sale. 

Lord  Qlsslbe. — I  am  inclined  to  sustain  the  objections.  The  burgh  is  bound  by 
ite  stotion  to  have  these  things  as  long  as  it  remains  a  royal  burgh,  to  perform  the  public 
duties  incumbent  on  it  by  stotute.  And  I  can  see  no  more  reason  for  allowing  creditors 
to  toke  them  away,  than  there  would  be  for  permitting  the  creditors  of  an  officer  in  the 
army  to  attach  lus  arms  and  accoutrements,  which,  though  purchased  with  his  own 
money,  are  necessary  for  the  performance  of  his  public  duty. 

LoKD  PrmiLLT. — ^As  to  the  plea  of  res  judicata^  I  shoidd  be  sorry  if  the  decree  of 
adjudication  which  I  pronounced  in  the  Outer  House,  without  the  discussion  which  has 
since  taken  place,  should  have  that  effect  But  the  Crown  were  not  parties  to  that 
process ;  and  besides,  the  decree  is  in  fact  little  more  than  the  title  to  proceed  in  this 
ranking  and  sale.  As  to  the  merits,  I  doubt  extremely  the  right  of  creditors  to  attach 
these  subjects,  which  the  very  circumstance  of  the  attempt  to  attach  them  proves  cannot 
be  renewed  by  the  burgh.  I  conceive  they  are  res  universUaiis^  and  not  the  proper 
subjecte  of  commerce ;  and  indeed  they  are  enumerated  by  Erskine  as  such.    The  burgh 
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could  not  sell  these  subjects  Toluntarily,  except  in  the  case  of  their  having  provided 
new  ones  for  the  use  of  the  burgh,  when  they  might  dispose  of  the  old  buildings  no 
longer  used  as  a  jail,  &c ;  and  if  the  burgh  could  not  sell,  it  necessarily  follows  that 
creditors  cannot  attach  them.  The  salary  of  pubUc  officers  cannot  be  attached  to  the 
extent  of  preventing  them  from  performing  the  duty  for  which  the  salary  is  given ;  and 
in  like  manner  the  buildings,  &c.  of  a  burgh  destined  for  public  purposes  cannot  be 
attached  so  as  to  defeat  the  purposes  for  which  they  have  been  established. 

Lord  Allowat. — I  have  considerable  doubts  in  this  case.  The  adjudication  has 
become  final,  and  I  think  that  that  decides  the  matter  in  a  question  with  the  burgh ; 
but  the  Officers  of  State,  who  were  no  parties  to  the  process  of  adjudication,  have  now 
come  forward,  which  raises  a  question  as  to  their  right  and  interest  I  have  no  doubt 
of  their  right  to  protect  the  public  whenever  they  can  show  an  interest  on  the  part  of 
the  public ;  and  if  they  could  maintain  here  that  it  is  necessary  for  the  public  interest 
that  the  burgh  of  Auchtermuchty  should  have  a  jail,  I  would  agree  that  they  also  had 
a  sufficient  interest  to  make  the  objections  in  which  they  now  insist.  But  considering 
the  vicinity  of  this  burgh  to  Cupar,  where  there  is  a  sufficient  jail,  and  that  the  funds 
of  the  burgh  are  confessedly  in  such  a  state  as  not  to  enable  them  to  repair  the  present 
jail,  so  as  to  make  it  capable  of  use,  I  really  cannot  see  that  the  Crown  has  a  si^cient 
interest  to  interfere,  though  I  do  not  doubt  its  right ;  and  then  the  decree  of  acyudica- 
tion,  which  I  think  was  quite  righti  is  final  and  conclusive  in  this  question  as  against 
the  Magistrates.  As  to  the  petty  customs,  the  only  decision  in  our  books  is  much 
stronger  than  this,  viz.  the  case  of  Dysart^  where  the  bellman's  privilege  was  adjudged. 
We  have  also  instances  of  adjudication  of  similar  rights  from  individuals,  and  even  of 
the  right  to  elect  the  magistrates  of  [617]  a  burgh  in  the  case  of  Sinclair  of  ITlbster. 
I  do  not  see  how  we  can  distinguish  oetween  individuals  and  corporations. 

Lord  Jttstioi^Clkbk. — This  burgh  of  Auchtermuchty,  though  without  the  privil^^ 
of  voting  for  a  Member  of  Parliament,  is  a  regular  royal  burgh,  and  as  such  possesses  a 
jail  and  town-house,  with  a  bell  which  may  be  used  not  merely  as  a  church-bell,  but  for 
convocating  the  burgesses.  It  is  important^  in  reference  to  the  plea  of  res  judicata^ 
that  there  is  no  attempt  on  the  part  of  the  creditor  adjudging  to  follow  up  her  adjudica- 
tion with  charter  and  sasine ;  but  that  this  is  a  ranking  and  sale,  in  wMch  appearance 
is  made  for  the  Magistrates  and  the  Officers  of  State.  The  Crown  has  clearly  a  right  to 
insist  that  every  royal  burgh  shall  be  maintained  in  daiu  quo  under  the  royal  grant ;  its 
interest  is  inherent  in  the  nature  of  the  things  and  consequently  does  not  allow  of  any 
inquiry  as  to  the  utility  of  keeping  up  a  jail  in  any  particular  bargh ;  for,  as  long  as  it 
remains  a  burgh,  it  has  certain  duties  by  law  to  p^orm,  for  which  the  jail  is  necessary. 
The  Crown,  therefore,  having  a  clear  right  and  iuterest,  and  not  having  been  a  party  to 
the  process  of  adjudication,  I  can  have  no  doubt  of  its  title  here.  But  further,  as  this 
is  not  a  proceeding  following  out  the  adjudication,  which  has  only  been  used  as  a  step 
to  the  ranking  and  sale,  I  conceive  that  the  Magistrates  also  are  entitled  to  appear  and 
object  Then,  on  the  merits,  I  am  satisfied  that  the  jail  and  town-house,  being  neces- 
sary for  the  performance  of  the  public  duties  of  the  Magistrates,  is  public  property,  and 
not  subject  to  commerce ;  and  I  am  therefore  clear  that  it  cannot  be  sold.  As  to  the 
petty  customs,  there  is  still  less  difficulty.  A  right  of  levying  customs  in  a  burgh  is 
totally  different  from  a  right  of  ferry ;  and  as  the  grant  gives  a  power  of  modification, 
intrusted  to  the  corporation  or  its  Magistrates,  it  is  impossible  to  allow  that  to  be 
exercised  by  an  individual.  If  the  customs  are  not  to  be  levied  by  the  burgh,  the  lieges 
must  be  freed  from  them  entirely ;  and  if  they  are  to  remain  exigible,  the  buigh  alone 
can  exact  them.  I  am  therefore  of  opinion  that  all  the  articles  objected  to  must  be 
struck  out  of  the  sale. 

Common  AgenJ^B  AtdhorUies. — 3  Stair,  2,  16;  1  Bell,  21 ;  Lord  Eennet,  March  I, 
1769,  (10,781) ;  Magistrates  of  Dysart»  Jan.  1686,  (UO). 

[Cf.  WaUcer  v.  PUn,  9  S.  691 ;  Magistrates  of  Loehmaben  v.  Beck,  4  D.  16,  paseim.] 
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No.  819.        V.  Shaw  648  (O.E.  694).    22  May  1827.    2nd  Div.— Lord  Pitmilly. 

D.  M'Kknzib,  Pureuen^  Jf^a/i»r---iV'apwr. 

W.  BoBBRTSON  and  Commissionkrs,  Defenders. — Forsyth, 

Adjudieaiion — Prescription, — ^The  Court  repelled  a  plea  of  prescription  founded  on  an 
infeftment  on  an  adjudication,  followed  by  upwards  of  forty  years  possession,  as 
against  a  reduction  of  a  decree  of  expiry  of  the  legal  obtained  only  nine  years  before 
the  action  was  brought. 

A  decree  of  adjudication  of  certain  heritable  subjects  in  Renfrew,  of  date  the  10th 
of  March  1768,  against  Matthew  Walker,  as  lawfully  charged  to  enter  heir  to  his  father 
Eobert,  was,  in  1772,  assigned  to  the  defender's  &ther  John  Robertson,  who  was  infeft 
thereon,  and  entered  into  possession  of  the  subjects.  On  his  death,  the  defender 
expede  a  service,  on  which  he  was  infeft ;  and  thereafter,  in  1809,  he  raised  an  action 
of  declarator  of  expiry  of  the  legal,  in  which  he  obtained  decree, — ^without,  however, 
having  called  the  pursuer  M'Kenzie,  who  had  previously  served  heir  to  Walker,  the 
reverser,  and  obtained  an  infeftment  thereon.  Of  the  decree  of  expiry  so  obtained, 
M'Kenzie,  in  1817,  brought  an  action  of  reduction,  to  which  it  was  pleaded  in  defence. 
That  the  infeftment  on  the  adjudication  in  1772,  followed  by  upwards  of  forty  years 
possession,  constituted  a  valid  prescriptive  title.  To  this  it  was  answered.  That  the 
present  action  being  for  reduction  of  the  decree  of  expiry  of  the  legal,  which  was 
obtained  only  in  1809,  it  could  not  be  barred  by  the  previous  infeftment^  or  possession 
thereon.  The  Lord  Ordinary  having  repelled  the  defence  of  prescription,  Robertson 
reclaimed ;  and  he  having  brought  a  reduction  of  M'Keniie's  service  to  the  reverser,  the 
Court  superseded  advising  his  reclaiming  petition  till  the  issue  of  that  reduction,  (see 
ante^  Vol.  11.  No.  185) ;  but  M'Kenzie  having  now  been  assoilzied  in  that  action,  their 
Lordships  resumed  Robertson's  petition,  and  unanimously  adhered  to  the  Lord 
Ordinary's  interlocutor. 

No.  322.  Y.  Shaw  650  (0.£.  697).     24  May  1827.     Ist  Div.-^Lord  Meadowbank. 

H.  D.  Erskine. — Cvmnghame. 

Major  G.  F.  Erskinb. — D.  of  F.  Morureif— Marshall 

Competing. 

Provisions  to  Children — Marriage  Contract — Donation — Circumstances  in  which  it 
was  found, — 1. — That  a  younger  son  having  obtained  a  bond  of  provision  from  his 
father,  was  preferable,  in  virtue  of  a  power  under  a  contract  of  marriage,  to  his  elder 
brother,  who  had  ratified  the  bond ; — and — 2. — ^That  money  advanced  by  the  fother 
for  the  support  of  the  younger  son  was  not  to  be  imputed  in  extinction  of  the  bond. 

By  a  contract  of  marriage  between  the  late  Honourable  Henry  Erskine  and  Miss 
Fullerton  of  Newhall,  he  bound  himself  to  secure  the  fee  of  the  whole  of  his  own 
property,  of  which  he  should  die  possessed,  to  the  heirs  and  bairns  of  the  marriage, 
reserving  to  himself  a  power  of  division ;  while,  on  the  other  hand.  Miss  Fullerton  dis- 
poned the  estate  of  Newhall  to  herself,  for  the  purpose  of  selling  it  in  the  event  that  it 
should  be  found  free  of  an  entail,  and  to  hold  the  price  for  behoof  of  the  children  of  the 
marriage ;  but  declaring  "  that  the  said  Christian  Fullerton  and  Henry  Erskine,  and 
the  survivor  of  them,  in  case  the  said  estate  is  found  to  be  free  of  the  said  entcdl,  or 
sold,  shall  have  power  to  appoint  and  ascertain  the  shares  which  the  children  of  this 
marriage  shall  have  of  the  said  estate,  or  price  thereof,  after  the  death  of  the  survivor 
of  them;"  and  further,  that  the  foresaid  provisions  conceived  "in  favour  of  the 
children  of  the  marriage  are  to  be  in  fuU  satisfaction  to  the  said  children  of  all  legitim, 
&c,  or  whatever  else  they  might  ask  or  claim  through  the  decease  of  the  said  Henry 
Erskine  and  Christian  Fullerton,  or  either  of  them,"  &c. 

The  trustees  did  not  act;  and  Mrs.  Erskine  having  died,  leaving  two  sons  and 
two  daughters,  her  estate  (which  was  found  not  to  have  been  validly  entailed)  was  sold 
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to  ihe  Earl  of  Eellie  for  L.34,000.  Henry  David  Erskine,  the  eldest  son,  then  made 
up  titles  to  it  as  heir  to  his  mother,  and  conveyed  it  to  the  purchaser.  The  greater 
part  of  the  price  was  pfdd  to  Mr.  Erskine,  who  executed  various  bonds  of  provision  in 
fevour  of  his  younger  children — some  of  them  of  an  absolute  nature — some  in  addition 
to  those  already  provided— others  depending  on  the  contingency  of  his  succeeding  to 
the  titles  and  estates  of  his  brother^  the  Earl  of  Buchan — and  others  on  that  of  the 
succession  of  his  heir  to  them.  In  particular,  on  the  7th  of  January  1805,  Mr.  Erskine, 
on  the  narrative  of  the  contract  of  marriage,  granted  a  bond  of  provision  for  L.5000  to 
his  son,  the  claimant,  M^jor  George  Francis  Erskine,  payable  at  the  first  term  after  his 
death,  and  declaring  that  it  should  be  in  fuU  of  all  claims  under  the  contract  of 
marriage,  or  otherwise;  but  reserving  a  power  to  [661]  revoke.  Thereafter,  in  1808, 
Mr.  Ersidne  having  advanced  K2250  to  purchase  a  troop  in  the  12th  regiment  of 
dragoons  for  his  son  George  Francis,  he  executed,  on  the  4th  of  October,  a  deed  of 
restriction,  by  which  he  diminished  the  provision  of  L.5000  to  that  extent ;  but  declar- 
ing that,  under  the  said  revocation  and  restriction,  "  I  hereby  approbate  and  confirm 
the  said  bond,  &c.  in  favour  of  the  said  George  Francis  Erskine." 

Mr.  Erskine  having  afterwards  married,  and  purchased  the  estate  of  Ammondell 
with  port  of  the  price  of  Newhall,  he  executed  a  deed  of  tailzie  of  the  former  of  these 
estates  in  favour  of  his  eldest  son  and  a  series  of  heirs,  and  a  relative  trust-deed,  in 
which  he  stated  that  the  conveyance  made  by  him  in  the  entail,  and  a  provision  in  the 
trust-deed  in  favour  of  his  eldest  son,  ''shoidd  be  in  full  contentation  and  satisfaction 
of  his  share  of  the  said  estate  of  Newhall  and  others,  and  price  thereof **  and  of  his 
other  conventional  or  legal  provisions.  In  this  trust-deed,  after  narrating  the  contract 
of  marriage,  and  that  the  price  of  Newhall  stood  as  a  aurrogaium  for  the  same,  and  that, 
in  virtue  of  the  power  in  the  contract,  he  had  resolved  to  divide  it  among  his  children, 
and  that  he  had  already  made  certain  provisions  in  favour  of  his  daughters  and  youngest 
son,  he  conveyed  his  estate  in  trust  for  payment  "of  all  debts  and  obligations  due, 
owing,  or  prestable  by  me  at  my  death,  including  the  provisions  to  my  wife  and 
children ; "  declaring  that  no  part  of  the  rents  of  the  entailed  estate  should  belong  to  the 
heirs  of  entail  until  the  purposes  of  the  trust  were  exhausted. 

Thereafter,  on  the  3d  of  June  1814,  and  on  the  narrative  that  his  debts  had  con- 
siderably increased  by  making  advances  for  his  eldest  son,  whereby  a  sale  of  part  of 
his  estate  would  be  necessary,  and  that  he  had  resolved  in  certain  events  to  annul  the 
deed,  restricting  the  provision  to  his  son  George  Francis,  he  granted  powerto  his  trustees 
to  sell  part  of  his  estate  for  liquidation  of  his  "  debts  and  provisions  in  favour  of  my 
wife  and  children,  as  mentioned  in  the  said  trust-deed."  At  the  same  time  his  eldest 
son  Henry  David  executed  a  deed  of  ratification,  narrating  all  those  which  had  been 
previously  granted  by  his  father,  including  the  bond  of  provision  to  George  Francis,  and 
bearing  that  "  I  am  fully  satisfied  of  the  powers  of  my  said  father  to  make  such  division 
as  he  may  think  proper  of  the  price  of  the  said  lands  of  Newhall  and  others,  and  also  of 
the  estate  conquest  and  acquired  by  himself,  amongst  the  children  procreated  between 
him  and  the  said  Mrs.  Christian  Fullerton." 

On  the  death  of  Mr.  Erskine,  it  was  found  that  his  funds  were  inadequate  to  pay 
his  debts.  Various  questions  having  occurred  among  his  children,  and  also  between 
them  and  his  creditors,  the  trustees  brought  a  multiplepoinding,  in  which  the  Court, 
ifUer  aXia^  found  "  that  Mr.  Henry  David  Erskine,  and  the  youDger  children  of  the  late 
Mr.  Erskine,  for  their  absolute  provisions,  are  onerous  creditors  of  Mr.  Erskine  for 
[662]  that  part  of  the  price  of  Newhall  which  was  paid  to  Mr.  Erskine  during  his  life, 
and  are  entitled  to  be  ranked  therefor  upon  the  fund  in  medio  pari  paatu  with  the  Earl 
of  Buchan  and  the  Earl  of  Kellie,  and  the  other  onerous  creditors  of  Mr.  Erskine, — 
and  with  Mrs.  Erskine,  the  widow  of  Mr.  Erskine,  for  her  provisions  in  their  contract 
of  marriage, — and  ranked  and  preferred  them  accordingly."  (See  ante^  Vol.  IV.  No. 
252.)  Thereafter  their  Lordships,  "m  hoc  statu^  repelled  the  claim  made  by  the 
younger  children  of  Mr.  Erskine  for  their  additional  and  contingent  provisions,  and 
found  that  the  heir,  Mr.  H.  D.  Erskine,  is  entitled  Tioc  statu  to  claim  the  balance  of 
the  price  of  NewhaU, — reserving  always  to  the  younger  children  their  claim  for  the  con- 
tingent provisions  when  the  conditions  are  purified,  and  to  Mr.  H.  D.  Erskine  his 
objections  thereto ; "  and  remitted  to  the  Lord  Ordinary. 

When  the  case  returned  to  his  Lordship,  two  questions  arose  between  the  eldest  son 
Henry  David  and  his  brother  Migor  George  Francis — ^first,  whether  certain  payments 
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made  to  the  latter  by  hia  father  for  his  sapport  while  in  the  army,  subsequent  to  the 
date  of  the  bond  of  provision,  were  to  be  imputed  in  extinction  of  it ;  and,  second, 
whether  he  was  entitled  to  be  ranked  as  a  special  legatee  preferably  to  his  brother  on 
the  price  of  Newhall,  so  as  to  recover  full  payment  of  his  provision,  or  only  along  with 
him  as  an  ordinary  creditor. 

In  relation  to  the  first  of  these  questions,  the  Lord  Ordinary  found,  **  that  the  pay- 
ments made  from  time  to  time  to  the  claimant  Migor  George  Fiancis  Erskine  by  his 
father  cannot  be  imputed  towards  the  claim  of  the  said  M^or  (George  Fiancis  Erskine 
under  the  bond  of  absolute  provision  in  his  favour ; "  and  appointed  Cases  to  be  lodged 
*'  as  to  the  question  how  &r  the  younger  children  are  entitled  to  claim  their  absolute 
provisions  in  full,  as  in  a  question  with  the  eldest  son, — or  to  suffer  a  proportional  abate- 
ment^ in  consequence  of  the  shortcoming  of  Mr.  Eiskine's  funds." 

In  support  of  that  daim  Qeorge  Fiancis  maintained, — 

1.  That  there  was  an  obligation  incumbent  on  his  brother,  as  the  heir  of  his  mother, 
to  make  effectual  that  part  of  the  price  of  Newall  which  had  been  allotted  to  him  by 
the  bond  of  provision  in  his  &vour ;  and, 

2.  That,  by  the  deed  of  approbation  of  that  bond,  his  brother  had  come  under  an 
obligation  to  give  effect  to  the  exercise  of  the  power  of  division  by  his  father,  and  so 
was  bound  to  see  the  bond  fully  implemented,  and,  like  a  residuary  legatee,  was  entitled 
to  draw  only  the  remaining  balance  of  the  price. 

On  the  other  hand  it  was  maintained  by  Henry  David, — 

1.  That  the  title  which  he  had  made  up  to  his  mother  was  merely  j9ro/arma,  and  to 
enable  the  estoto  of  Newhall  to  be  transferred  to  the  purchaser;  and  besides,  both  his 
brother  and  the  other  children  were  representatives  of  their  mother  to  the  extent  of  the 
interest  claimed  by  each  of  them  in  the  competition ;  and, 

[6IS]  2.  That  it  was  not  the  intention  of  Mr.  Erskine,  or  of  the  deed  of  ratification, 
that  the  younger  children  should  have  any  preference  sudi  as  that  now  claimed. 

The  Lord  Ordinary  having  reported  the  CSases,  and  Henry  David  Erskine  having 
reclaimed  on  the  first  pointy  l£e  Court  found  "  that  the  absolute  provision  for  which 
Major  Geoige  Francis  Erskine  has  been  ranked  and  preferred  upon  the  fund  in  medio 
amounts  to  the  sum  of  L.2750,  with  interest  thereof  since  the  term  of  Martinmas  1817 : 
That^  in  a  question  with  the  said  Henry  David  Erskine,  the  said  M^or  George  Fiancis 
Erskine  is  entitled,  in  the  division  of  the  fund  in  medio^  to  draw  the  said  sum  and 
interest,  preferably  to  the  said  Henry  David  Erskine,  upon  the  dividend  on  the  late 
Henry  Erskine's  fonds,  corresponding  to  the  balance  of  the  price  of  Newhall,  for  which 
balance  his  children  have  been  ranked  as  creditors  in  this  process,  without  being  liable 
to  any  deduction,  either  on  account  of  any  deficiency  of  the  late  Mr.  Erakine's  funds,  or 
of  advances  made  by  him  to  his  said  son  Mfgor  G^rge  Francis  Erskine ;  and  decern, 
and  remit  to  the  Loid  Ordinary  to  proceed  accordingly.'' 

H.  D.  EnJdMfs  iluttm^te*.— Arbuthnot,  Feb.  IS,  1756,  (8080);  Lownes  upon 
Legacies,  418. 

No.  824.        V.  Shaw  654  (O.S.  702).    24  May  1827.    2nd  Div.— Lord  Mackenzie. 

W.  Austin,  &o.  and  their  Curator  ad  LUem,  Suspenders.— iSA^^ne — Wilson. 
H.  Grant  and  W.  Anderson,  Chargers. — R  of  F.  Monereiff-^haw. 

Eight  in  Security — Heritable  Creditor — Assignation, — Circumstances  in  which  heritable 
creditors  were  held  not  eutitled  to  proceed  with  a  sale  of  the  property  under  their 
bond,  while  they  refused  to  accept  payment  on  granting  an  assignation  to  a 
third  party. 

The  lato  John  Austin,  father  of  the  suspenders,  was  proprietor  of  a  small  heritable 
property,  over  which  he  had  granted  an  heritable  bond  for  L.260.  He  died  in  1822, 
leaving  a  disposition  of  all  his  property  in  favour  of  his  wife  and  children ;  and  his 
widow  thereafter  granted  a  second  heritable  bond  over  the  property  for  L.100.  Both 
these  bonds  £666]  having  been  acquired  by  Grant  and  Anderson  for  behoof  of  Austin's 
creditors,  they  proceeded,  by  the  direction  of  the  creditors,  to  take  stops  for  selling  the 
property  under  the  powers  in  the  late  Mr.  Austin's  bond.    A  bill  of  suspension  was 
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then  piesented  in  name  of  the  tntois  appointed  by  Austin  to  his  children,  which,  after 
their  removal  as  sospect,  (mentioned  anie^  No.  110,)  was  carried  on  in  name  of  the 
minors  with  a  curator  ad  litem  ;  and  an  offer  was  made  to  Grant  and  Anderson  to  pay 
them  the  contents  of  the  bond  for  L.260,  on  their  executing  an  assignation  in  favour  of 
a  third  party,  who  was  to  advance  the  money.  This  offer  having  been  refused  by  Grant 
and  Anderson,  who  contended  that  they  were  only  bound  to  grant  a  discharge,  the  Lord 
Ordinary  found,  '*  that,  in  the  circumstances  of  tikis  case,  the  chargers  ought  not  to  be 
allowed  to  sell  the  property  in  question  for  payment  of  the  debt,  while  they  refuse  to 
receive  payment  thereof  on  granting  the  assignation  asked  by  the  suspenders." 

Against  this  interlocutor  the  chargers  reclaimed,  and  contended  that  they  were  not 
bound  to  do  more  than  discharge  the  bond  to  their  debtor,  especially  when  their  so 
doing  would  be  in  prejudice  of  their  other  bond  for  L.100  granted  by  the  widow  of 
Mr.  Austin. 

To  this  it  was  answered.  That  the  children  of  the  deceased  John  Austin  were  not 
properly  debtors  in  the  bond,  having  taken  up  their  father's  succession  cum  beneficio 
inventarii ;  and,  at  any  rate,  that  the  children  of  a  party  deceased,  if  they  could  not 
advance  the  money  themselves,  were  entitled  to  demand  an  assignation  in  favour  of  a 
friend  willing  to  advance  it,  in  order  to  preserve  their  patrimony  from  sale ;  and  as  to 
the  prejudice  to  be  sustained  by  the  chargers,  that  their  bond  from  the  widow  was 
inept^  as  she  could  not  burden  the  heritable  property. 

llie  Court  unanimously  adhered  to  the  Lord  Ordinary's  interlocutor. 

Lord  Glknlkb. — ^This  is  not  a  question  whether  a  creditor,  if  he  were  making  no 
attempt  to  sell,  could  be  compelled  to  grant  an  assignation  on  payment.  This  is  to 
prevent  a  sale ;  and  the  fundamental  question  is.  Whether  matters  are  in  such  a  state 
as  that  advantage  should  be  allowed  to  be  taken  of  the  forfeiture  in  the  bond?  In 
general,  I  do  not  think  creditors  should  be  obliged  to  assign  in  prejudice  of  their  other 
claims ;  but  the  question  here  is,  not  whether  the  creditors  are  bound  to  accept  pay- 
ment of  the  debt,  and  give  an  assignation,  but  whether,  if  they  refuse  the  offer,  the  sale 
should  be  allowed  to  proceed  t  In  the  circumstances  of  ti^e  case,  I  think  that  it 
ought  not. 

The  other  Judges  concurred. 

Charger^  Afahantie».—3  Ersk.  5,  11 ;  Home,  July  10,  1666,  (3347);  Watt  and 
Eae,  Dec  31,  1697,  (3356);  Kennedy,  Feb.  24,  1708,  (3370);  Hay,  Feb.  14,  1702, 
(3356);  Bruce,  Feb.  11,  1676,  (3365);  Milne,  Nov.  6,  1678,  (3367) ;  Mann,  Dec.  19, 
1705,  (337W;  Preston,  Feb.  22,  1715,  (3376). 
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A.  M.  OuTHBis  and  Others,  Suspenders. — Gordon. 

G.  MtTiTiTBR,  Charger. — Jameson. 

JurisdicHan — Pciiee. — ^The  Court  will  not  interfere  with  the  exercise  of  the  discretion- 
ary powers  vested  in  Commissioners  of  Police  under  a  Local  Police  Act,  except  in 
cases  of  excess  of  power,  or  deviation  from  the  statute. 

By  a  local  act  (5  Ceo.  lY.  c  129)  for  paving,  lighting,  watching,  and  cleaning  the 
burgh  of  Dundee,  power  is  given  to  the  Commissioners  of  Police  thereby  appointed, 
either  ex  officio^  or  to  be  elected  by  the  several  wards,  to  make  orders  and  regulations 
for  these  purposes,  and  generally  to  execute  the  whole  matters  specified  in  the  act;  and 
they  are  specially  empowered  to  levy  assessments  on  the  several  dwelling-houses,  &c., 
not  exceeding  a  specified  rate, — it  being  declared  that  all  parties  who  may  conceive 
themselves  aggrieved  by  the  amount  of  assessment  proposed  to  be  laid  on  them,  may 
appeal  to  a  meeting  of  Commis-  [664]  -sioners  to  be  held  for  considering  such  appeals, 
and  the  Commissioner,  it  is  provided,  "  shall  finally  fix  the  amount."  This  act  includes 
within  its  operation,  besides  the  burgh  proper,  the  suburbs,  and  certain  grounds  adjacent, 
specially  mentioned;  but  it  is  provided  by  section  3,  ''That,  in  order  tbat  those  wards, 
if  there  be  any  such  within  the  said  bounds,  which  the  said  Commissioners  under  ihis 
act  may  not  find  it  expedient  to  pave,  or  to  watch,  or  to  light,  may  not  be  assessed  under 
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this  act  for  thoee  parpoBoa,  it  shall  be  lawful  for  the  said  Oeneial  Commissioners,  and 
they  are  hereby  authorized  and  empowered  to  exempt  for  a  time,  or  during  the  contina- 
ance  of  this  act,  any  place  or  places,  grounds  and  houses,  within  the  limits  before 
described,  from  all  or  any  of  the  regulations  hereinafter  established  in  regard  to  paving, 
or  lighting,  or  watching;  declaring  always,  that  any  such  grounds,  houses,  place,  or 
places,  if  so  exempted  horn  all  of  tihe  said  regulations,  shall,  during  the  continuance  of 
such  exemption,  be  free  from  payment  of  the  corresponding  assessment  by  this  act 
authorized  to  be  levied." 

Under  authority  of  this  act,  the  Commissioners  of  Police  proceeded  to  light  and 
watch  the  town ;  but  although  they  levied  the  highest  rate  allowed  by  the  statute,  their 
funds  were  insufficient  to  light  or  watch  adequately  the  outskirts,  anc^  in  particular,  the 
houses  or  villas  of  Guthrie  and  the  other  suspenders.  From  these  the  nearest  lamps 
and  watchmen's  beats  were  several  hundred  yards  distant ;  in  one  case  the  nearest  lamp 
on  the  one  hand  being  564  yards  distant,  and  on  the  other  hand  950  yards ;  and  the 
nearest  watchman's  beat  514  yards  on  the  one  side,  and  1655  on  the  other. 

In  these  circumstances,  the  proprietors  brought  a  suspension  of  a  charge  for  payment 
of  the  assessment  at  the  instance  of  Miller,  the  clerk  of  the  Commissioners,  on  the 
ground,  that  as  they  did  not  receive  the  benefit  contemplated  by  the  act,  they  could  not 
be  subjected  in  the  assessment ;  and,  in  particular,  that  they  were  entitled  to  exemption 
under  the  third  section  of  the  statute. 

To  this  it  was  answered, — 

1.  That  in  regard  to  matters  of  police  under  a  special  statute,  in  which  the  ordinary 
Courts  of  Law  had  no  original  cognizance,  if  the  Commissioners,  or  other  persons  to 
whom  the  execution  of  the  act  is  intrusted,  be  empowered  "  finally  "  to  fix  the  amount 
of  assessment,  the  Court  of  Session  cannot  interfere,  unless  in  the  case  of  excess  of 
power ;  and  that,  in  the  present  instance,  there  had  been  no  excess  of  power,  the  Com- 
missioners having  merely  exercised  the  discretion  confided  to  them  by  tiie  statute  in  the 
distribution  of  lamps  and  watchmen,  and  having  indeed  exercised  it  judiciously,  and  as 
beneficially  for  all  parties  as  their  funds  permitted ;  and, 

2.  That  the  third  section  only  allowed  an  exemption  of  whole  wards,  not  of 
individual  houses  or  districts ;  and,  besides,  that  the  power  of  exemption  was  discre- 
tionary in  the  Commissioners. 

[666]  The  Lord  Ordinary  having  reported  the  cause  on  Cases,  the  Court  found, 
"  that  by  the  third  section  of  the  Act  of  Parliament  founded  on,  the  General  Commis- 
sioners of  Police  are  not  precluded  from  exempting  from  assessment  any  house  or  houses, 
place  or  places,  to  which  the  benefit  of  the  act  may  not  be  extended,  and  reserved  to 
the  suspenders  to  apply  again  to  the  General  Commissioners  for  such  exemption ; "  and 
under  the  above  finding  they  repelled  the  reasons  of  suspension,  and  found  the  letters 
orderly  proceeded. 

LoBD  Jubtiob-Clbrk. — It  did  not  appear  to  me  than  there  was  any  clause  in  this 
act  to  exclude  the  review  of  this  Court  in  a  case  of  flagrant  excess  of  power,  or  deviation 
from  the  statute.  But  the  question  here  is.  Whether,  on  the  facts  stated,  there  is  such 
a  flagrant  deviation  as  to  justify  the  interference  of  this  Court  t  It  would  be  absurd 
for  tibis  Court  to  sit  here  and  decide  all  the  questions  which  fall  under  the  ordinary 
duty  of  Commissioners  of  Police.  The  Commissioners,  however,  are  entirely  wrong  in 
their  construction  of  §  3,  as  to  exemption.  It  is  quite  a  mistake  to  suppose  that  tihey 
must  leave  out  whole  wards  if  they  exempt  at  alL  It  relates  to  particular  portions  of 
the  wards,  and  in  a  fair  exercise  of  their  powers  they  are  bound  to  give  redress  to 
portions  which  they  do  not  light  and  watch.  We  must  look  to  this,  however,  that  the 
funds  are  miserably  deficient^  and  it  is  impossible  to  expect  them  to  light  and  watch 
the  outskirts  in  the  same  manner  as  the  centre  of  the  town.  If  the  Court  saw  a  case  of 
wilful  denial  of  rights  under  the  statute,  or  a  clear  excess  of  power,  we  would  interfere ; 
but  we  cannot  be  called  on  to  fix  whether  there  is  to  be  a  lamp  at  this  pointy  and  a 
watchman  at  that 

Lord  Glbnlbb. — I  see  no  allegations  that  this  ward  is  not  lighted  as  far  as  the  funds 
will  admits  or  that  the  lamps  might  he  placed  so  as  to  light  the  whole  ward  better,  or 
that  the  present  number  of  lamps  might  be  kept  up  with  the  funds,  if  these  gentiemen 
were  exempted. 

Lord  PrmiLLT* — On  some  points  there  can  be  no  difference.    As  to  (he  jurisdiction 
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of  this  Court,  it  is  clearly  as  yoar  Lordship  has  stated.  It  is  also  clear  that  the  con- 
straction  put  by  your  Lordship  on  §  3  is  conect,  and  I  have  no  doubt,  therefore,  of  the 
power  of  exemption.  But  on  the  facts  I  have  considerable  difficulty.  Mr.  Guthrie  is 
one-third  of  a  mile  from  a  lamp,  and  yet  is  he  to  be  assessed  ?  It  appears  to  me  very 
hard,  and  I  rather  thought  that  it  was  within  the  power  of  this  Court  to  relieve  him. 

Lord  Allowat. — ^e  doctrine  laid  down  from  the  Chair  as  to  jurisdiction  cannot 
be  disputed.  The  great  distinction  is,  that  when  this  Court  has  no  previous  jarisdic- 
tion,  it  requires  express  terms  to  exclude.  But  when  there  is  no  previous  and  radical 
jurisdiction,  and  the  jurisdiction  is  created  by  the  statute,  t^e  question  comes  to  be 
determined  on  this  ground.  Have  the  parties  intrusted  with  powers  exceeded  themt 
For  while  they  keep  within  the  bounds  of  the  statute,  which  commits  to  them  a  dis- 
cretionaiy  power,  unless  excess  of  that  power  is  pointed  out,  this  Court  cannot  well 
interfere.  There  must  be  a  local  power  for  exercising  this  discretion,  and  it  could  not 
be  more  &irly  vested  than  it  is  here  j  and  in  so  far  as  they  merely  exercise  that  dis- 
cretion, I  would  [666]  not  interfere.  The  question  of  cut  commodum  cannot  apply. 
Take  the  case  of  roads, — ^a  man  who  travels  ten  miles  pays  no  more  toll  than  he  who 
goes  only  100  yards,  and  I  apply  this  to  the  objections  of  Ix)rd  Pitmilly.  There  can  be 
no  doubt  of  the  Commistdoners'  power  to  exempt  under  §  3  ;  and  on  Uie  whole  I  agree 
with  the  Lord  Justice-Clerk. 

[Cf.  Leith  Police  Commissioners  v.  Campbell^  5  M.  25 L] 
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D.  Knox,  Suspender. — Forsyth 

D.  Brand  and  W.  Berry,  Chargers. — D.  of  F.  Moncreiff. 

PosBessory  Judgment, — Circumstances  under  which  a  personal  title,  with  seven  years 
possession,  was  held  sufficient  to  warrant  a  possessory  judgment. 

This  was  a  question  as  to  a  possessory  judgment  of  a  right  of  ferry,  in  support  of 
which  the  chargers  founded  upon  a  Crown  charter  dated  in  February  1819,  a  sasine  in 
March  thereafter,  with  possession  thereon  for  the  requisite  period.  On  the  other  hand, 
Knox  alleged,  that  although  seven  years  had  expired  from  the  date  of  the  charter,  yet 
several  days  were  wanting  to  complete  that  period  from  the  date  of  the  sasine. 

The  Lord  Ordinary  refused  the  bill ;  and  the  Court  adhered. 

Lord  Balgrat. — ^The  charter  itself  is  a  sufficient  title  of  possession ;  and  we  all 
know,  that  in  order  to  have  a  possessory  right  to  a  servitude,  any  written  title  is 
sufficient. 

The  other  Judges  concurred. 
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H.  Hamilton,  Advocator  and  Suspender. — D.  of  F,  Monereif-^Broitm. 
Mrs.  J.  Wtllie  and  Son,  Bespondents  and  Chargers. — Neaves. 

Marriage. — 1. — Circumstances  sufficient  to  constitute  an  irregular  marriage. — 2. — Held 
irrelevant  as  a  defence  against  a  declarator  of  marriage,  adherence,  and  aliment,  to 
allege  that  the  woman  had,  previously  to  her  marriage  with  the  defender,  had  carnal 
connexion  with  his  full  brother,  and  had  concealed  that  circumstance  from  the 
defender. 

The  advocator,  Hamilton,  who  was  the  second  son  of  a  respectable  landed  proprietor, 
entered  into  an  illicit  connexion  with  the  respondent,  then  a  servant  in  his  mother's 
family,  in  consequence  of  which  she  became  pregnant;  and  in  January  1821  she  left 
her  service,  and  went  to  reside  with  her  uncle,  a  farmer,  to  whom  Hamilton  had  applied 
to  receive  her  into  his  house,  which  was  situated  within  a  few  miles  of  Glasgow.    In 
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the  course  of  the  February  following,  the  respondent,  accompanied  by  her  uncle  and 

his  daughter,  went  to  Glasgow,  where  they  met  Hamilton  at  an  inn,  from  whence  they 

proceeded  to  the  office  of  the  Procurator-Fiscal  of  the  burgh  to  obtain  a  form  to  be  gone 

through,  practised  in  that  and  some  other  of  the  burghs  of  Scotland,  of  celebrating 

irregi^ar  marriages,  by  presenting  a  petition  to  the  Magistrates,  stating  that  the  parties 

had  been  irregularly  married,  and  praying  for  fine  and  imprisonment,  on  which  the 

parties  emit  a  declaration  confessing  the  charge,  and  are  sentenced  to  pay  a  certain  fine  ; 

and  they  then  obtain  an  extract  of  the  sentence,  which  serves  as  a  proof  of  the  marriage. 

In  the  Burgh  Court  of  Glasgow,  printed  copies  of  such  petitions,  declarations,  and 

extracts,  are  kept  blank  in  the  names  of  the  parties ;  and  on  the  present  occasion  one 

of  these  petitions  was  presented,  setting  forth  that  the  advocator  and  respondent  "  had 

obtained  themselves  married  without  proclamation  of  banns,  and  not  agreeably  to  the 

regulations  of  the  church," — and  praying  that  they  might  be  fined  or  imprisoned,  as 

directed  by  law.    The  parties  then,  in  presence  of  one  of  the  Magistrates,  did,  as  the 

extract  of  the  sentence  bore,  "  severally  acknowledge  themselves  to  be  man  and  wife ; 

and  that  upon  the         day  of  ,  that  is,  lately,  they  obtained  [669]  themselves 

married  without  proclamation  of  banns,"  &c.    They  likewise  subscribed  a  declaration  to 

this  effect ;  and  a  printed  sentence  was  accordingly  signed  by  the  Judge,  fining  the 

advocator  ''in  one  hundred  merks  Scots  for  his  irregular  marriage  complained  of, 

reserving  to  consider  how  far  he  ought  to  be  imprisoned."    After  this  judicial  procedure 

the  parties  went  back  to  their  inn,  where  they  had  a  dinner,  at  which  their  healths  were 

drank  as  Mr.  and  Mrs.  Hamilton ; — they  then  returned  to  the  house  of  the  respondent's 

uncle,  and  went  to  bed  together.     Shortly  afterwards  they  set  out  on  a  marriage-jaunt, 

in  the  course  of  which  they  conducted  themselves  and  were  treated  as  man  and  wife. 

The  respondent  was  subsequently  delivered  of  a  son ;  but  Hamilton  having  deserted  her, 

she,  for  some  time,  accepted  aliment  for  the  child  as  a  natural  child,  and  on  one  occasion 

signed  a  receipt  for  a  certain  sum,  '*  being  in  part  of  a  sum  agreed  to  be  received  by  me 

for  the  aliment  of  a  natural  child,  in  terms  of  my  agreement  j "  but  afterwards,  in  the 

year  1824,  she  raised  before  the  Commissary  Courts  in  her  own  name  and  that  of  her 

child,  an  action  of  declarator  of  marriage,  and  legitimacy,  adherence,  and  aliment^  in 

which  the  facts  above  stated  were  proved  by  the  extract  of  the  sentence  and  original 

proceedings  in  the  Burgh  Court  of  Glasgow,  and  by  the  evidence  of  the  Magistrates, 

Procurator-Fiscal,  and  other  persons  present,  and  likewise  of  different  individuals  who 

had  seen  the  parties  subsequently  and  during  their  jaunt  together.      In  defence, 

Hamilton  craved  to  prove  a  circumstance  which  he  stated  to  have  come  to  his  knowledge 

after  the  alleged  marriage — viz.  that  the  respondent  had  previously  had  carnal  connexion 

with  his  fuU  brother.     The  Commissaries  refused  to  allow  proof  of  this  averment,  and 

decerned  in  terms  of  the  respondent's  libel ;  and  thereafter  they  modified  the  aliment 

to  be  paid  her  to  L.60  yearly,  and  L.20  yearly  for  the  child, — having  previously  found 

Hamilton  liable  in  L.150  of  interim  aliment.      Of  the  final  judgment  in  the  cause 

Hamilton  presented  a  bill  of  advocation ;  and  having  been  incarcerated  on  the  decree 

for  interim  aliment,  he  likewise  presented  a  bill  of  suspension  and  liberation,  and  in 

support  of  these  bills  he  argued, — 

1.  That  the  evidence  of  the  persons  present  at  the  proceedings  before  the  Magistrates 
of  Glasgow,  as  to  what  there  took  place,  was  not  competent  proof  of  judicial  acts ; — 
that  these  disgraceful  proceedings,  by  which  the  Burgh  Court  of  Glasgow  lends  itself  to 
encourage  an  evasion  of  law,  ought  not  to  be  looked  to  as  evidence  in  this  Court,  and 
are  not  sufficient  to  constitute  a  marriage,  or  to  prove  that  interchange  of  consent  de 
presenti  necessary  to  do  so, — proceeding,  as  they  do,  on  the  assumption  of  what  is 
admitted  by  both  parties  to  be  a  falsehood,  viz.  that  a  marriage  had  been  previously 
celebrated,  though  irregularly ;  and  further,  that  the  other  circumstances  brought  out 
in  evidence  were  not  sufficient  to  constitute  marriage. 

2.  That  he  ought  to  have  been  allowed  a  proof  of  his  averment  regard-  [670]  -ing 
his  brother's  previous  connexion  with  the  respondent,  in  regard  to  which  he  maintained. 
That  as,  by  several  judgments  of  our  Courts,  persons  guilty  of  carnal  intercourse  with 
parties  who  had  previous  illicit  connexion  with  their  brothers  or  sisters  had  been 
capitally  punished ;  and  as  such  intercourse  was  so  naturally  abhorrent  to  the  feelings 
of  mankind,  the  concealment  of  such  a  circumstance  amounted  to  that  degree  of  fraud 
which  entitled  the  party  so  imposed  on  to  be  freed  from  the  contract 

3.  That  at  all  events  he  could  not  be  ordained  to  adhere  under  the  circumstances 
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which  he  offered  to  proye,  as  he  would  thereby  be  guilty  of  a  crime  which  had  frequently 
been  capitally  punished ;  and  consequently,  as  aliment  could  only  be  awarded  on  failure 
to  adhere,  that  he  ought  not  to  be  subjected  in  this  burden ;  and, 

4.  Thiftt  the  aliment  awarded  was  exorbitant  in  his  circumstances. 

For  the  respondent^  on  the  other  hand,  it  was  answered, — 

1.  That  the  witnesses  adduced  of  what  passed  in  presence  of  the  Magistrate  was 
merely  corroborative  of  the  proceedings  which  then  took  place,  and  which  were 
sufficiently  established  by  the  extract ;  and  that  the  acknowledgment  then  made  was 
alone  sufficient  to  constitute  marriage,  which  was  further  completely  established  by  the 
subsequent  conduct  of  the  parties. 

2.  and  3.  That  the  notions  formerly  acted  on  in  this  country,  of  a  sort  of  affinity 
being  created  by  mere  carnal  intercourse,  must  now  be  totally  disregarded ;  and  that  an 
error,  such  as  that  which  the  advocator's  averment  would  go  to  establish,  was  not  of  so 
material  a  nature  as  to  vitiate  the  contract  of  marriage ;  and  as  to  the  obligation  to 
adhere,  or,  on  failure,  to  aliment,  that  it  necessarily  followed  from  the  establishment  of 
the  marriage ,  and, 

4.  That  the  advocator's  circumstances  and  situation  warranted  the  amount  of 
aliment  awarded. 

The  Court  unanimously  refused  the  bill  of  advocation  as  to  the  merits,  but  remitted 
to  investigate  further  in  regard  to  the  amount  of  aliment ;  and  they  likewise  refused 
the  bill  of  suspension  and  Uberation. 

Lord  Glbnleb. — ^I  think  the  judgment  of  the  Commissaries  is  right  Nobody  can 
approve  of  the  proceedings  before  the  Magistrates  of  Glasgow.  Still  it  has  been  the 
practice  to  sustain  such  a  proceeding  as  proof  of  marriage.  There  is  no  allegation,  as 
in  the  case  of  Brown,  {ante.  Vol.  II.  No.  485,)  that  the  parties  were  drunk ;  and  it  is 
impossible  to  hold  that  they  did  not  acknowledge  themselves  husband  and  wife.  The 
Commissaries  were  quite  right  in  refusing  to  allow  any  proof  of  connexion  with  the 
brother. 

Lords  Allowat  and  Pitmillt  were  of  the  same  opinion. 

Lord  Justiob-Clerk. — I  also  entirely  concur.  I  cannot,  however,  avoid  expressing 
my  surprise  that  the  Magistrates  of  Glasgow  have  not  attended  to  the  observations  made 
by  the  Court  in  the  case  of  Brown  in  regard  to  these  [671]  proceedings ;  and  I  trust 
that  the  Lord  Advocate  will  take  some  steps  on  the  remit  then  made  to  him.  Still, 
however  improper,  the  parties  do  acknowledge  themselves  to  be  married  persons,  and 
the  extract,  &c.  are  sufficient  evidence  of  it.  All  doubt,  too,  is  removed  by  the  parties 
going  to  the  uncle's  house  as  man  and  wife,  and  taking  a  marriage-jaunt  as  such.  I  am 
likewise  clearly  of  opinion  that  the  Commissaries  were  right  in  refusing  a  proof  of 
connexion  with  the  brother,  which  has  no  relevancy. 

Advoeaiof^s  jM^A<w:t^ie».— (1.)— Broughton,  Dec.  9,  1542,  (12,264);  Lauder,  Jan.  9, 
1628,  (Sup.  1,  58,  and  262) ;  Spottiswoode,  Mar.  247 ;  Brown,  Nov.  12, 1680,  (12,267) ; 
Tait  on  Evidence,  342-6.— (3.)— Duet.  7,  c.  22,  v.  20;  Voet,  24,  2,  15;  Christen,  de 
Causis  Matrim.  581 ;  Stair,  p.  26 ;  1  Bank.  115 ;  1  Hume  on  Crimes,  446. 
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Blackib,  Fullarton,  and  Company,  Suspenders. — J),  of  F.  Mcmcreiff-^ThofnMm. 

J.  AiKMAN  and  T.  Ireland,  Beepondents. — Jeffrey — IT.  J.  Bobertson — Fifper. 

LUerary  Property, — ^A  bookseller  having  agreed  with  an  author  for  an  edition  of  a 
history  to  be  written  by  the  latter  in  four  volumes,  and  having  obtained  subscriptions 
for  all  that  could  fall  within  his  edition,  held  not  entitled  to  prevent  the  author  from 
publishing  a  continuation  of  the  history,  which  embraced  part  of  the  period,  and 
also  some  of  the  matter  contained  in  the  last  of  the  four  volumes. 

In  1820,  Khull,  Blackie,  and  Company,  booksellers  in  Glasgow,  (in  whose  right 
the  suspenders,  Blackie,  Fullarton,  and  Company,  now  stand,)  entered  into  a  verbal 
agreement  with  the  respondent  Aikman,  whereby  the  latter,  for  a  remuneration  of  two 
guineas  and  a  half  per  sheet,  bound  himself  to  write  a  new  translation  of  Buchanan's 
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EUstory  of  Sootlaaid,  with  a  oontinuation  to  the  Union,  including,  as  the  title-page  bore, 

"  a  Concise  History  of  the  Sufferings  of  the  Church  of  Scotland  from  the  B^ormation 

to  the  Bevolution."    This  work  was  to  extend  to  four  volumes  in  twenty  separate  parts, 

and  the  booksellers  were  to  be  entitled  to  an  edition  of  it»  the  extent  of  which,  however, 

was  disputed.    The  book  was  accordingly  published  in  parts,  which  were  extended  to 

twenty-one  instead  of  twenty,  as  originally  intended,  the  bookseUers  very  unwillingly 

agreeing  to  this  extension,  and  being  circulated  about  the  country  by  itinerant  agents 

of  the  booksellers.    The  subscriptions  obtained  by  the  time  when  ike  last  part  was 

published  amounted  to  18,000,  which,  at  the  subscription  price  of  two  guineas  each, 

would  have  produced  L.37,900.    Each  subscriber,  by  the  terms  of  subscription,  was 

bound  to  take  the  whole  work  of  four  volumes ;  and  the  booksellers  contended  that 

they  were  entitled  under  their  right  to  one  edition,  to  reprint  all  the  former  parts,  so 

as  to  supply  the  full  number  of  the  subscribers  for  the  last  part.    This,  however,  being 

objected  to  by  Aikman,  a  submission  was  entered  [672]  into  for  determining  the  extent 

of  the  booksellers'  right,  and  other  matters  of  dispute  between  the  parties.    Pending 

this  submission,  and  when  it  had  merely  been  decided  that  the  booksellers  were  entitled 

to  one  edition,  but  before  the  extent  of  it  had  been  determined,  Aikman  entered  into 

an  arrangement  with  the  other  respondent  Ireland,  a  bookseller  in  Edinburgh,  for 

publishing  a  fifth  and  sixth  volume  of  his  History;   and  accordingly  there  was 

advertised  to  be  published  by  him  "  Part  1,  Vol.  Y.  of  a  new  translation  of  Buchanan's 

History  of  Scotland,  with  continuation  by  James  Aikman,  Esq."    Agreeably  to  this 

advertisement^  there  was  published  by  Ireland  "  Part  22,  Aikman's  History  of  Scotland 

— Vol.  Y.  Part  1,  containing  Ajmals  of  the  Persecution  in  Scotland,"  &c. ;  an  "  Address  " 

prefixed  to  it  contained  the  following  statement ; — ^'  Owing  to  circumstances  unnecessary 

at  present  to  detail,  I  was  obliged  to  finish  my  history  to  the  Union  in  four  volumes, 

which  I  have  done  to  the  best  of  my  ability ;  but  the  last  part  having  so  much  matter 

to  compress  into  little  space,  left  me  only  room  for  an  abridgment  of  some  of  the  most 

important  occurrences, — a  defect,  if  it  may  be  called  one,  which  the  fifth  volume  is 

intended  to  supply,  by  giving  my  readers  a  fall  and  complete  view  of  the  period  it 

embraces,  one  of  tiie  most  interesting  in  oar  history — the  Annals  of  the  Persecution. 

In  doing  this,  I  have  repeated  part  of  what  was  in  the  fourth  volume,  which  I  could 

not  avoid,  to  keep  up  the  connexion.    To  those  who  are  not  possessed  of  the  preceding 

volumes,  this  was  absolutely  necessary  to  make  it  intelligible ;  and  to  those  who  have 

them,  I  shall,  that  they  may  not  pay  twice  for  the  same  thing,  give  cancels  gratis  along 

with  the  last  part  of  the  present  work,  and  at  the  same  time  directions  to  the  binder." 

This  part,  which  was  published  prior  to  the  last  part  of  the  fourth  volume,  accord- 
ingly commenced  at  a  period  already  gone  over  more  briefly  in  the  fourth  volume,  and 
contained,  in  particular,  seventeen  pages  word  for  word  the  same  with  the  manuscript 
previously  given  for  publication  in  the  twenty-first  part  to  the  suspenders.  On  the 
quarrel  taking  place  with  Aikman,  the  suspenders  advertised  a  continuation  by  one 
Struthers,  to  be  published  by  themselves  conform  to  the  previous  volumes  by  Aikwi<m, 
and  then  presented  a  bill  of  suspension  and  interdict  against  Aikman  and  Ireland  on 
the  appearance  of  the  first  part  of  their  continuation,  praying  to  have  them  interdicted 
from  proceeding  further  with  the  publication  of  the  work,  on  the  ground  that  it  tended 
to  injure  and  interfere  with  the  sale  of  the  four  previous  volumes,  to  which  they  had 
right 

To  this  it  was  answered.  That  the  true  object  of  the  suspenders  was  to  secure  to 
themselves  the  continuation  of  the  work ;  and  that,  supposing  they  should  be  found 
entitled  to  an  edition  extending  to  the  full  number  of  copies  subscribed  for  when  their 
last  part  was  published,  their  right  could  in  no  way  be  injured,  as  each  subscriber  was 
bound  to  take  the  [673]  whole  book ;  so  that  all  that  they  could  possibly  be  entitled 
to  was  in  fact  already  sold ;  and  beisides,  that  so  far  from  injuring  the  sale  of  the 
previous  volumes,  it  would  in  fact  be  benefited,  by  making  the  work  more  complete  as 
a  whole. 

The  Lord  Ordinary  having  reported  the  bill,  it  was  unanimously  refused  by  the 
Court. 

The  Court  proceeded  on  the  ground,  that  the  booksellers  had  in  substance  sold  the 
whole  of  the  edition  to  which  they  had  right,  and  so  coald  not  be  iigured  by  the 
publication  objected  to,  even  if  it  had  been  calculated  to  produce  any  injury  to  the 
previous  part  of  the  work. 
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No.  889.  V.  Shaw  676  (0.£.  725).    29  May  1827.    2nd  Div.— Lord  Kaokenzie. 

A.  M'Kenzie,  Pursuer  of  a  Multiplepoinding. — Skme. 

Mrs.  M'Kenzie  and  T.  M'Ebnzie,  Claimants. — Jameson. 

Process — MtdHplepoinding — Retention. — ^The  nominal  raiser  of  a  multiplepoinding  not 
obliged  to  consign  till  relieved  of  a  cautionary  obligation  come  under  by  him  for  the 
common  debtor  to  a  much  greater  amount  than  the  fund  in  medio. 

A  summons  of  multiplepoinding  having  been  raised  in  the  name  of  Alexander 
M'Kenzie,  of  certain  sums  owing  by  him  to  the  common  debtor,  including  a  sum  for 
which  decree  in  faro  had  passed  against  him,  he  was  required  by  the  claimants  to 
consign  the  fund  in  medio.  This  was  objected  to  by  Mackenzie,  on  the  ground  that  he 
was  cautioner  for  the  common  debtor  to  an  extent  greatly  beyond  the  amount  of  the 
fund  in  medio^  in  a  confirmation  as  executor  in  the  Commissary  Court ;  and  that, 
being  merely  a  nominal  pursuer,  he  must  be  considered  in  the  light  of  an  ordinary 
defender,  who  could  not  be  obliged  to  consign  till  such  an  obligation  was  discharged. 

To  this  it  was  answered,  That  he  was  not  entitled  to  plead  retention  on  grounds 
existing  at  the  date  of  the  decree  in  foro  against  him,  and  not  then  stated  by  him ; 
and,  at  all  events,  that  he  could  ask  no  more  than  that  the  fund  should  remain  con- 
signed till  he  was  relieved. 

The  Lord  Ordinary  sustained  "  the  dilatory  objection  stated  for  the  nominal  pursuer 
Alexander  M'Kenzie,  that  he  ought  not  in  this  process  to  be  ordained  to  make  pay- 
ment or  consignation  of  the  funds  libelled,  or  any  part  of  them,  until  he  shall  be 
relieved  of  his  Uabilitj  as  cautioner  "  for  the  common  debtor ;  and  the  Court  unanimously 
adhered. 

The  Court  thought,  that  under  the  interlocutor  the  claimants  were  not  precluded 
from  removing  the  objection  to  consignation  by  finding  caution  to  relieve  the  nominal 
pursuer  of  the  effects  of  his  cautionary  obligation  for  the  common  debtor ;  and  one  of 
their  Lordships  observed  that  the  case  of  the  Queensberry  Executors  v.  Tait,  {anie^ 
Vol.  L  No.  486,)  applied  directly  to  the  present. 

[Cf.  ScoU  V.  Dwdop,  7  D.  493.] 


No.  841.  Y.  Shaw  677  (O.E.  726).    80  May  1827.    Ist  Div.— Lord  Eldin. 

A.  Walkek  V.  W.  Inglis. 
[Fully  reported  4  W.  &  S.  40 ;  5  S.R.R.  (H.L.)  258.] 


Ko.  848.        V.  Shaw  678  (O.E.  727).    80  May  1827.    2nd  Div.— Lord  Oringletie. 

D.  Babby,  Pursuer. — Sandjford — Napier. 
J  Geddes,  Defender. — D.  of  F.  Monereiff—D.  MacfarUme. 

Pooi^s  BoU — Expenses. — A  party  on  the  poor's  roll  cannot  be  obliged  to  find  caution 
for  expenses;  but  observed,  that  it  is  not  incompetent  to  oblige  him  to  make 
payment  of  expenses  previously  awarded,  before  allowing  him  to  proceed  with 
his  action. 

Barry,  who  had  executed  a  disposition  omnium  bonorum  in  &vour  of  his  creditors 
in  a  process  of  eessio^  having  thereafter  raised  an  action  of  count  and  reckoning  against 
Oeddea,  to  whom  he  had  previously  conveyed  certain  property  in  trusti  the  latter  pleaded 
in  defcoxoe,  That  Barry,  being  divested  by  his  disposition  omnium  botlorum^  had  no 
title  to  pursue.  The  Lord  Ordinary  found  that  "  it  was  not  competent  for  him,  Juk 
tttaiUf  to  inmstin  this  action  ;**  and  the  Court  adhered,  remitting  to  his  Lordship  to 
consider  the  evidence  of  an  alleged  retrocession  from  his  creditors  produced  by  Barry 


262  BARBY  t;.    OBDDB8.  ▼.  maw. 

along  with  hiB  reclaiming  petition,  (see  antey  Vol.  IL  No.  446,)  and  found  him  liable 
in  certain  expenses. 

When  the  cause  returned  to  the  Lord  Ordinary,  Barry  produced  a  retrocession  from 
twelve  of  his  creditors,  constituting,  however,  but  a  small  portion  of  the  whole  number, 
and  got  himself  put  on  the  poor's  rolL  Geddes  then  contended,  1.  That  the  retro- 
cession did  not  afford  a  title  to  pursue ;  and,  2.  That  at  all  events  Barry  could  not 
be  allowed  to  carry  on  the  action  until  he  had  paid  the  expenses  previously  awarded, 
and  found  caution  to  pay  any  subsequent  expenses  which  might  be  found  due. 

[679]  The  Lord  Ordinary,  before  deciding  whether  Barry  had  now,  in  consequence 
of  the  retrocession,  a  sufficient  title  to  pursue,  ordained  him  to  find  unexceptionable 
caution,  within  a  certain  time,  '*  to  pay  Mr.  Geddes  such  expenses  as  may  be  awarded 
to  him  in  the  course  of  this  action,  if  the  same  shall  proceed,  and  also  to  pay  to 
him  the  expense  already  awarded  and  taxed,  in  case  the  same  have  not  been 
already  paid.'* 

Against  this  interlocutor  Barry  reclaimed ;  and  the  Court,  holding,  from  a  statement 
made  by  Geddes'  counsel  at  the  bar,  that  the  previous  expenses  were  settled^  and  being 
of  opinion  that  if  a  party  admitted  to  the  poor's  roll  had  truly  a  title  to  pursue,  he 
could  not  be  fettered  with  the  obligation  of  finding  caution  for  expenses,  pronounced 
this  interlocutor : — ^*  In  respect  that  it  has  been  stated  from  the  Bar  that  the  previous 
taxed  expenses  have  been  paid  or  settled  for,  recal  that  part  of  the  interlocutor  of  the 
Lord  Ordinary  which  ordains  the  representer  Barry  to  find  caution  to  pay  Geddes  such 
expenses  as  may, be  awarded  to  him  in  the  course  of  this  action,  and  remit  to  the  Lord 
Ordinary  to  hear  counsel  for  the  parties  farther,  and  thereafter  to  do  in  the  cause  as  to 
his  Lordship  shall  seem  just, — it  being  competent  for  the  parties  to  be  heard  also  on 
the  question  of  title."  ^ 

LoBD  Allowat. — ^The  Lord  Ordinary  seems  to  hold  that  this  man  has  a  title,  and 
the  report  of  the  lawyers  for  the  poor  establishes  that  he  has  a  prohahUta  eaiua  liHgandi. 
On  what  ground,  therefore,  can  he  be  obliged  to  find  caution  for  expenses  f  The  same 
rule  would  apply  to  every  person  on  the  poor's  roll,  and  the  consequence  would  be,  that 
nobody  could  have  the  benefit  of  that  provision.  It  appears  to  me  still  more  objection- 
able that  he  should  be  compelled  to  pay  expenses  already  awarded,  before  he  can 
proceed  with  his  action.  This  party  is  just  in  the  situation  of  any  other  litigant,  and 
I  do  not  think  the  Lord  Ordinary  can  do  more  than  pronounce  decree  for  expenses, 
so  that  diligence  may  pass  on  it,  to  the  effect  of  enabling  the  party  to  recover  them  in 
the  usual  way ;  but  I  have  no  conception  that  the  action  can  be  stopped  till  they  are 
actually  recovered. 

Lord  Justiob-Clbrk. — ^That  part  of  the  interlocutor  ordering  the  previous  expenses 
to  be  paid  is  conformable  to  the  practice  of  the  Court  in  other  matters.  If  they  are 
settled,  however,  that  question  is  at  an  end ;  but  we  have  no  right  to  impose  the  penalty 
of  finding  caution  for  future  expenses,  if  the  title  be  once  admitted.  This,  however, 
remains  for  the  consideration  of  the  Lord  Ordinary. 

Lords  Glbnlbb  and  Pitmillt  concurred. 

Pursuer' 8  Autlumty.^CBximg,  March  10,  1826,  (ante.  Vol.  IV.  No.  359). 
Defender's  Authority.— Umnel  and  Co.  Jan.  21, 1826,  (ante,  Vol.  IV.  No.  259). 


No.  844.        V.  Shaw  680  (O.E.  729).    80  May  1827.    2nd  Div.— Lord  Ifaokenzie. 

R  Spbir,  TuiBnex.—Bell—SJiaw, 
J.  DuNLOP,  Defender. — D.  of  F.  M(mcreiff-^uninghome. 

Bankrupt — ^5^.  1696,  c.  5. — Expenees. — 1.  Held,  on  a  remit  from  the  House  of  Lords, 
and  altering  the  previous  judgment  in  the  cause,  {ante.  Vol  IV.  No.  74.) — ^That  a 
payment  in  cash  by  a  bankrupt,  within  sixty  days  from  his  bankruptcy,  to  an 
indorser  of  a  bill  accepted  by  him,  but  not  then  due,  "as  a  provision  for  payment  of 


1  See  L  No.  530 ;  II.  No.  446 ;  VIIL  p.  53. 
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the  said  bill  when  it  became  due,"  is  reducible  under  the  act  1696,  c.  5,  independent 
of  fraud  at  common  law. — 2. — Question  raised,  but  not  decided,  whether  on  a  simple 
remit  to  review,  it  be  competent  to  award  expenses  in  the  House  of  Lords. 

In  a  reduction  at  the  instance  of  Speir,  trustee  on  the  sequestrated  estate  of  John 
Dunlop,  for  setting  aside  a  payment  of  L.  2  20  made  by  the  bankrupt,  within  sixty  days 
of  his  bankruptcy,  to  his  nephew,  the  defender  James  Dunlop,  as  a  preference  struck 
at  by  the  act  1696,  and  as  a  fraud  at  common  law,  the  following  issue  was  sent  to  a 
Jury: — <'It  being  admitted  that  a  bill  for  L.220,  dated  6th  September  1820,  payable 
three  months  after  date,  and  due  on  9th  December  1820,  accepted  by  John  Dunlop, 
was  indorsed  by  James  Dunlop,  and  discounted  at  the  branch  of  the  Commercial  Bank 
at  Beith  previous  to  the  18th  October  1820  :  It  being  also  admitted  that  the  estate  of 
John  Dunlop  was  sequestrated  on  the  2d  day  of  December  thereafter :  It  being  also 
admitted  that  the  said  John  Dunlop  sold  to  William  Dunlop,  uncle  to  James,  certain 
houses  for  the  sum  of  L.600  on  18th  October  1820 :  Whether,  within  sixty  days  of 
the  admitted  bankruptcy  of  the  said  John  Dunlop,  the  defender  James  Dunlop  did 
enter  into  an  agreement  or  concert  with  the  said  John  Dunlop,  the  bankrupt^  for  the 
purpose  of  obtaining  security  or  payment  of  the  foresaid  bill  for  L.220,  and  did  for  that 
purpose  contrive  and  assist  in  carrying  into  execution  the  sale  of  the  bankrupt's 
heritable  property  aforesaid  1  And  whether  the  defender,  by  means  of  the  said  sale, 
did  obtain  from  the  said  John  Dunlop  the  sum  of  L.220  out  of  the  proceeds  of  the  said 
sale  on  the  said  18th  day  of  October  1820,  or  previous  to  the  9th  day  of  December 
1820,  in  satisfaction  of  the  said  bill,  or  as  a  provision  for  payment  of  the  said  bill  when 
it  became  due  ? "  On  this  issue  a  verdict  was  returned,  finding  "  that  within  sixty 
days  of  the  admitted  bankruptcy  of  the  said  John  Dunlop,  the  defender  James  Dunlop 
did  not  enter  into  any  agreement  or  concert  with  the  said  John  Dunlop,  the  bankrupt^ 
for  the  purpose  of  obtaining  security  or  payment  of  L.220;  and  that  the  defender 
James  Dunlop,  by  means  of  the  sale,  did  obtain  from  John  Dunlop,  by  the  hands  of 
his  wife,  the  sum  of  L.220  on  the  said  18th  of  October,  as  a  provision  for  payment  of 
the  said  bill  when  it  became  due."  This  verdict  having  come  to  be  applied  in  the 
Court  of  Session,  their  Lordships  repelled  the  reasons  of  reduction,  and  assoilzied,  as 
mentioned  more  fully  ante^  Vol.  IV.  No.  74,  (which  see). 

An  appeal  was  then  taken  by  the  pursuer  against  this  judgment,  in  [681]  which  the 
House  of  Lords  ordered,  *'  That  the  said  cause  be  remitted  bi^k  to  the  Court  of  Session 
in  Scotland  to  review  the  interlocutors  complained  of,  and  to  consider  whether, 
consistently  with  the  findings  of  the  Jury,  the  payment  or  deposit  of  the  L.220  was  or 
was  not  reducible  under  the  provisions  of  the  statute  1696,  or  otherwise ;  and,  after 
reviewing  the  said  interlocutors  complained  of,  that  the  said  Court  do  and  decern  in 
the  said  cause,  as  may  be  jast." 

On  a  petition  being  presented  to  apply  this  judgment,  the  Court  ordered  Cases,  in 
which  the  same  pleas  were  maintained  as  had  been  argued  in  the  House  of  Lords ;  ^ 
and,  on  advising  these  Cases,  the  Court  altered  their  former  interlocutor,  and  reduced, 
decerned,  and  declared  in  terms  of  the  libel. 

The  pursuer  then  made  a  motion  to  have  the  expenses  formerly  awarded  against 
him,  and  paid  under  interim  execution,  repeated,  and  to  be  found  entitled  to  the  whole 
expenses  of  process,  including  those  of  the  appeal.  The  Court,  without  deciding  that 
it  was  incompetent  to  award  the  expenses  of  the  appeal,  held  that  at  all  events  they 
ought  not  to  be  allowed  in  this  case.  Their  Lordships,  however,  ordered  repetition  of 
the  expenses  paid  by  the  pursuer  under  the  interim  execution,  and  found  him  entitled 
to  the  expenses  in  this  Court  prior  and  subsequent  to  the  appeal, — the  former  subject 
to  modification ;  but  found  neither  party  entitled  to  the  expenses  of  the  Jury  trial. 

Lord  Jubticb-Clbrk. — I  concurred  in  the  judgments  formerly  pronoimced,  but  with 
very  considerable  hesitation.  I  have  reconsidered  the  case,  and  am  now  satisfied, 
attending  to  the  remit  by  the  House  of  Lords,  and  the  view  taken  by  the  noble  and 
lamented  Lord  who  moved  the  judgment^  that  the  act  1696  does  strike  at  this  trans- 
action, and  that  we  must  now  decern  in  terms  of  the  libeL  The  careful  terms  in  which 
the  matter  has  been  remitted  deserve  particular  attention,  viz.  "  to  consider  whether 

^  See  Speir  v.  Dunlop,  May  22,  1826,  (2  Wilson  and  Shaw's  Appeal  Cases,  p.  253). 
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the  payment  or  deposit  was  or  was  not  reducible/'  &c.  It  has  always  been  maintained 
that  this  was  a  direct  payment ;  but  it  is  clear  from  the  words  "  payment  or  deposit^" 
that  we  have  an  indication  of  what  were  the  difficulties  felt  in  the  House  of  Lords. 
Now,  when  we  look  at  the  second  finding  of  the  Jury,  this  word  "  deposit ''  applies 
accurately  to  what  is  thereby  found  to  have  taken  place.  It  is  impossible  to  hold  that 
the  Jury  found  that  the  L.220  was  given  in  payment  of  the  bill ;  on  the  contrary,  they 
found  that  it  was  *'  as  a  provision  for  payment "  when  the  bill  should  fall  due.  They 
found  that  this  took  place  on  the  18th  of  October,  the  bill  not  being  due  till  the  9th 
December.  That  being  the  state  of  the  facts,  the  question  of  law  is  this — Does  a 
depositation  of  money  in  the  hands  of  a  party,  jointly  liable  on  a  bill,  to  answer  the 
bill  when  it  becomes  due,  fall  under  the  statute  1696  Y  I  see  no  case  quoted  by  the 
defender  which  is  similar  to  this.  Even  the  [682]  strongest,  that  of  Ferrier,  is  not  at 
all  parallel.  Here  the  full  sum  was  given  to  a  man  who  might  put  it  into  a  bank  to 
fructify  for  his  own  behoof.  Now,  is  it  any  stretch  of  the  act  1696  to  say  that  this  is 
money  lodged  in  security  of  a  debt  not  due  ?  If  it  had  been  found  in  the  verdict  that 
it  had  been  handed  over  in  immediate  payment,  we  might  have  been  hampered  by  it  ; 
but  that  is  not  the  finding  of  the  Jury.  It  is  not  a  payment  in  immediate  liquidation, 
but  for  provision,  &c. ;  and  if  it  be,  as  such,  brought  under  the  act  1696,  it  supersedes 
the  necessity  of  any  investigation  as  to  fraud.  It  is  said  that  the  other  finding  of  the 
Jury  prevents  the  operation  of  the  act,  by  finding  no  concert  or  agreement.  Bat 
although  that  is  negatived,  it  does  not  meet  the  other  part,  that  the  payment  was  as  a 
provision  for  a  bill  not  due,  for  under  the  act  it  is  not  necessary  to  prove  fraud  ;  and 
although  it  may  be  competent,  under  the  words  of  the  remit,  "  or  otherwise,"  to  take 
into  view  the  question  as  to  common  law,  I  am  inclined  to  lay  that  aside  as  unnecessary^ 
and  to  rest  my  opinion  entirely  on  the  act  1696. 

Lord  Pitmillt. — I  never  felt  greater  difficulty  in  any  case.  I  am  sensible  of  the 
change  produced  by  the  remit ;  but  still  I  cannot  say  I  have  made  up  my  mind  decidedly 
I  am  much  moved  by  this,  that,  according  to  the  argument  now  insiBted  in,  the  Jury 
trial  has  been  entirely  thrown  away.  The  verdict  has  decided  nothing  that  has  not  been 
admitted  from  the  beginning  The  payment  of  L.220  was  admitted  from  the  beginning. 
It  is  said  that  this  was  an  admission  of  a  different  kind,  viz.  admission  of  payment, 
while  the  verdict  says  it  was  a  provisdon  for  payment.  But  the  history  of  the  bill  was 
known  and  admitted,  and  that  it  was  not  payable  till  9th  December ;  so  that  all  the 
facts  were  clearly  admitted.  This,  to  be  sure,  does  not  go  to  the  point  of  law,  although 
it  would  go  to  this,  that  the  pursuer  should  pay  the  previous  expenses ;  for  what  was  the 
use  of  going  on  with  the  trial,  if  at  last  it  was  to  be  put  on  the  point  of  law,  which  was 
equally  open  before  the  trial  ?  But  they  would  not  give  up  the  plea  of  fraud,  and  were 
only  driven  from  it  by  the  verdict  of  the  Jury.  This  occasions  my  doubts ;  for  if  it 
was  not  for  the  verdict^  it  would  have  been  a  very  different  case,  and  there  would  have 
been  little  difficulty  in  deciding  it  as  it  stood  before  the  trial.  Although,  however,  I 
have  great  hesitation  in  viewing  the  case  in  the  same  light  now,  when  the  allegation  of 
fraud  has  been  made  and  negatived,  yet  I  am  not  prepared  to  oppose  the  judgment  pro- 
posed to  be  pronounced. 

Lord  Allowat. — I  have  again  considered  this  case  most  attentively.  If  it  bad  been 
to  be  decided  on  the  admissions  before  the  trial,  I  should  have  come  to  the  conclusion 
that  they  were  sufficient  for  making  out  the  pursuer's  case,  and  I  do  not  see  why  this 
cause  was  ever  sent  to  a  Jury.  But  it  did  go  to  a  Jury,  and  on  an  issue  not  fit  to  try 
the  case.  The  issue  should  have  been.  Was  this  a  borid  fide  payment  under  the  statute 
of  1696 )  In  my  former  opinion  I  was  misled  on  two  points.  The  Lord  Ordinary  had 
taken  the  admissions,  &c.  in  addition  to  the  verdict,  and  I  considered  the  verdict  like 
an  oath  on  reference ;  but  in  entertaining  that  opinion  I  was  carried  a  little  too  far.  I 
also  considered  that  this  might  be  held  a  fair  bond  fide  payment,  but  I  am  satisfied  I 
was  wrong.  I  admit  that  a  payment  in  cash  is  not  affected  by  the  act  1696,  but  it 
must  be  a  fair  bond  fide  payment,  according  to  the  ordinary  course  of  trans-  [683]  -actions 
of  mankind.  In  Ferrier's  case,  the  bill  was  sent  at  the  ordinary  usance, — it  was  a 
regular  payment  in  the  ordinary  course  of  trade ;  and  I  cannot  compare  that  with  the 
present,  which  is  not  a  payment  at  all,  but  a  provision,  and  quite  different  from  the  cases 
of  bond  fide  payment  referred  to.  There  is  therefore  an  end  to  the  question,  and  we  see 
that  what  they  hold  to  be  a  bond  fide  payment  in  England  is  totally  different  from  this ; 
and  as  I  cannot  hold  it  to  be  a  payment,  I  must  consider  it  as  clearly  affected  by  the 
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act  1696.    If  compelled  to  give  an  opinion  on  common  law,  I  might  come  to  the  same 
conclusion ;  but  the  grounds  I  have  stated  are  sufficient. 

LoBD  Glbnleb. — It  would  be  superfluous  for  me  to  enlarge  on  the  question,  as  I 
was  formerly  against  the  interlocutor.  On  the  question  of  expenses,  it  may  have  some 
influence  that  the  Jury  trial  was  unnecessarily  resorted  to ;  but  it  can  have  no  eflect  on 
the  judgment  to  be  pronounced. 

Pursuef^s  AuthanUe8,—2  Bell,  222,  243 ;  Moncreiff,  Feb.  8, 1694,  (1054) ;  Creditors 
of  Carlowrie,  Jan.  15, 1695,  4930) ;  Bradley,  April  26, 1793,  (5  T.  R.  202,  2  Bell,  227) ; 
M'Math,  March  1,  1791,  (BelPs  Cases,  22);  Forbes,  Jan.  27,  1715,  (1124);  Durward, 
Feb.  2,  1700,  (1119)  ;  CampbeU,  Jan.  16,  1713,  (1120) ;  Manson,  July  16, 1671,  (App. 
7,  V.  Bankrupt) ;  Brown,  July  6, 1764,  (886) ;  Marshall's  Trustee,  Jan.  21,  1794,  (1144) ; 
Young,  July  9, 1736,  (Elchies,  No.  7,  r.'Bankrupt) ;  Crawford,  Nov.  16,  1752,  {iUd.  No. 
28) ;  Blaikie,  May  9,  1781,  (887) ;  4  Ersk.  1,  43 ;  Barbour,  May  30,  1823,  {ante.  Vol. 
11.  No.  335);  Vernon,  (2  T.  R.  648);  Tamplin,  (2  Campbell,  312). 

Defender's  Auth<mHe8.—4t  Ersk.  1,  41-4 ;  2  Bell,  225-255-257 ;  Elchies,  v.  Bankrupt, 
No.  26;  Durward,  Feb.  2,  1700,  (1119);  Campbell,  Jan.  16,  1713,  (1120);  Buchanan, 
Jan.  25,  1733,  (1125);  Forbes,  Jan.  26,  1751,  (Kilk.  and  1042);  Bean,  Aug.  1,  1760, 
(907);  Ferrier,  June  2,  1808,  (2  BeU's  Com.  229). 

[Cf.  Brock  V.  M'Callum,  M*L.  &  R.  642 ;  Gordon  v.  Brock,  1  D.  7,  9 ;  Mitchell 

V.  Rodger,  12  S.  805,  806.] 


No.  346.        V.  Shaw  684  (O.E.  734).     31  May  1827.    2nd  Div.— Lord  Mackenrie. 

J.  and  W.  DovB,  Pursuers. — D.  of  I\  Afoncrdff— Skene. 

A.  Smith  and  Others,  Defenders. — Jeffrey — Jameson — 0.  Bell. 

Et  h  contra. 

Testament — Foreign. — A  party  who  had  made  a  testament  in  America,  disposing  of  all 
his  property,  having  thereafter  come  to  Scotland,  and  executed  a  mortis  causd  assigna- 
tion of  the  stocking  of  a  farm  there ;  and  having  subsequently  recalled  that  assignation, 
and  declared  that  the  farm-stocking  "  should  be  considered  as  part  of  his  executry, 
and  be  regulated  by  the  general  law  of  moveables  in  its  appropriation;"  but  not 
having  revoked  his  testament — Held  that  the  farm-stocking  fell  to  be  distributed 
under  the  testament,  and  did  not  go  to  the  nearest  of  kin,  according  to  the  law  of 
Scotland  as  to  intestate  succession. 

In  1811  the  late  William  Dove,  then  resident  in  New  York,  America,  executed  a 
last  will  and  testament,  whereby  he  bequeathed  his  whole  property,  heritable  and  move- 
able, to  certain  persons,  and  appointed  Smith,  &c.  to  be  his  executors.  He  afterwards 
came  to  Scotland,  and  took  a  lease  (secluding  assignees)  of  the  farm  of  Trogden  in  the 
county  [686]  of  Boxburgh  for  twenty-one  years  after  Whitsunday  1813,  which  he 
stocked,  and  occupied  till  his  death  in  1824.  In  1815  he,  with  consent  of  the  land- 
lord, executed  an  assignation,  by  which,  in  the  event  of  his  death,  he  conveyed  to 
his  brother,  the  pursuer  John  Dove,  in  liferent,  and  John's  second  son  in  fee,  whom 
failing,  to  certain  other  persons,  the  lease  of  the  farm  of  Trogden,  "  and  also  the  whole 
farm-stocking  of  every  description  which  might  be  upon  the  said  farm  at  his  the  said 
William  Dove's  death."  But  in  1818  he  subjoined  to  this  assignation  a  codicil  in  the 
following  terms : — "I  William  Dove,  considering  that  by  the  within  assignation  I  had 
assigned  and  disponed  to  and  in  favour  of  my  brother  John  Dove,  whom  failing,  as 
within  mentioned,  the  whole  farm-stocking  of  every  description  on  my  farm  at  the  time 
of  my  death :  And  now  considering  that  it  is  my  wish  that  the  said  farm-stocking  should 
be  considered  as  pert  of  my  executry,  and  be  regulated  by  the  general  law  of  moveables 
in  its  appropriation :  Therefore  I  hereby  recal  such  disposition  and  assignation  in  so 
far  as  concerns  the  said  f arm-atocking,  but  confirm  the  within  deed  in  every  other  respect.'' 
Under  this  codicil,  declaring  that  the  farm-stocking  should  be  considered  as  part  of 
the  testator'a  executry,  and  l£  regulated  by  the  general  law  of  moveables  in  its  appropria- 
tion, it  became  a  question,  liter  his  death,  whether  the  farm-stocking  was  to  be  divided 
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among  the  nearest  of  kin,  according  to  the  law  of  intestate  succession  in  Scotland, 
or  whether  it  was  to  fall  under  the  distribution  of  the  will  executed  in  America,  and. 
which  had  never  been  revoked,  either  in  whole  or  part.  To  have  this  tried,  mutaal 
actions  were  raised  by  Smith,  &c.,  the  executors  under  the  will,  and  by  John  and 
William  Dove,  the  nearest  of  kin.  In  these  conjoined  action  the  Lord  Ordinary 
assoilzied  the  executors  from  the  conclusions  of  the  action  at  the  instance  of  the  nearest 
of  kin,  and  decerned  against  the  latter  in  the  declaratory  conclusions  at  the  instance 
of  the  executors, — thereby  finding  that  the  farm-stocking  in  question  fell  to  be  dis- 
tributed along  with  the  other  executry,  agreeably  to  the  provisions  of  the  will  executed 
in  America. 

The  Court  unanimously  adhered. 


No.  847.      V.  Shaw  686  (O.K  735).    31  May  1827.    2nd  Div.— Lord  Mackenzie. 

J.  M'Naik  V.  E.  Gray  and  J.  Woodrop. 
[Fully  reported  5  W.  &  S.  305 ;  5  S.RR  (H.L.)  579.] 


No.  848.        V.  Shaw  690  (O.E.  739).    1  June  1827.    1st  Div.  — Lord  Meadowbank. 

GiBB  and  M*Donald,  Pursuers.— t/ij^^y. 
Sir  Paul  Baghott  and  Others,  Defenders.— ^/.-flfeit.  Hope — Skene —  Whigham. 

Process, — A  summons  having  heen  raised  on  the  allegation  that  the  pursuers  had  heen 
induced  by  the  defender  to  enter  into  a  contract  by  fraud,  and  that  he  had  committed 
a  fraud  in  implementing  it,  and  concluding  for  repetition  of  money  advanced  on  the 
faith  of  due  implement,  and  for  damages — Held  not  necessary  to  set  aside  the 
contract  by  a  reduction,  before  insisting  in  these  conclusions. 

Gibb  and  M'Donald,  shawl-manufacturers  in  Edinburgh,  brought  an  action  against 
Sir  Paul  Baghott,  and  Paul  Wathen  and  Company,  of  which  they  alleged  he  was  the 
sole  partner,  setting  forth  in  the  summons  that  Sir  Paul  having  fraudulently  represented 
to  them  that  he  had  the  means  of  importing  Cashmere  wool  directly  from  Cashmere, 
and  had  discovered  the  mode  of  spinning  the  wool  into  yam,  which  haA  been  hitherto 
unsuccessf  ally  attempted,  and  that  he  would  secure  to  them  an  exclusive  supply  of  such 
yarns,  they  had  been  induced  to  enter  into  an  agreement  with  him,  "  whereby  the  said 
Sir  Paul  Baghott,  and  Paul  Wathen  and  Company,  on  the  one  hand,  agreed  to  supply 
the  pursuers  with  the  whole  yam  to  be  spun  by  them  as  aforesaid ;  and  the  pursuers, 
on  the  other  hand,  agreed  to  purchase  the  same,  and  to  pay  therefor  certain  high  prices 
specified  in  the  missives  interchanged  between  the  parties,  and  varying  in  amount 
according  to  the  fineness  of  the  yams  furnished,  which  prices,  it  was  agreed,  should  be 
reduced  so  soon  as,  by  the  completion  of  the  new  and  improved  machinery,  which  was 
said  to  be  in  progress,  the  said  Paul  Wathen  and  Company  should  be  enabled  to  spin 
yam  in  greater  quantity,  and  of  better  quality."  They  then  proceeded  to  state,  that 
on  the  faith  of  this  contract  they  had  laid  out  large  sums  of  money,  and  had  received 
quantities  of  yams,  for  which  they  had  paid  the  stipulated  prices ;  but  that  they  had 
discovered  that  the  whole  had  been  a  fraudulent  misrepresentation,  and  '*  that  instead 
of  importing  the  Cashmere  wool  directly  from  Cashmere,  and  spinning  the  same  in 
England,  as  pretended  by  the  said  Sir  Paul  Baghott,  the  alleged  first  and  tme  inventor 
thereof,  the  yams  forwarded  to  the  pursuers,  as  having  been  spun  in  England,  were 
purchased  by  the  said  Sir  Paul  Baghott,  or  Paul  Wathen  and  Company,  in  France,  or 
elsewhere  on  the  Continent,  where  the  art  of  spinning  Cashmere  wool  had  been  die- 
covered,  and  where  the  yams  may  be  purchased  in  open  market"  They  further  stated, 
"  that  in  consequence  of  the  false  and  fraudulent  representations  of  the  said  Sir  Paul 
Baghott,  or  Paul  Wathen  and  Company,  and  of  the  deceptions  practised  by  him  or  them 
upon  ^e  pursuers,  whereby  the  latter  were  induced  to  enter  into  and  continue  the  con- 
tract before  mentioned,  the  said  contract  is,  in  law  and  equity,  null  and  void  ab  initio  ; 
and  the  pursuers  are  not  only  entitled  to  repetition  from  the  said  Sir  Paul  Baghott,  or 
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Paul  Wathen  and  Company,  of  the  [691]  foresaid  sum  of  L.600  paid  to  them  above  the 
fair  market  price  of  the  foresaid  yams,  but  are  alsp  entitled  to  indemnification  and 
reparation  for  the  loss  and  damage  which  they  have  sustained,  or  may  sustain, 
in  consequence  of  having  been  led  to  embark  in  a  new  and  extensive  manufacture 
by  the  false  and  fraudulent  representations  aforesaid."  The  conclusions  of  the  action 
were,  that  'therefore  the  said  Paul  Wathen  and  Company,  and  Sir  Paul  Baghott, 
ought  and  should  be  decerned  and  ordained,  by  decree  of  the  Lords  of  our  Council  and 
Session,  conjunctly  and  severally,  to  make  payment  to  the  pursuers  of  the  foresaid  sum 
of  L.600  sterling,  or  such  other  sum,  more  or  less,  as  shall  be  ascertained,  in  the  course 
of  the  process  to  follow  hereon,  to  be  the  excess  of  the  sums  paid  by  the  pursuers  to  the 
said  Paul  Wathen  and  Company,  or  Sir  Paul  Baghott,  above  the  market  price  of  the 
Cashmere  yams  received  by  the  pursuers  in  manner  before  mentioned :  And  further, 
the  said  Paul  Wathen  and  Company,  and  Sir  Paul  Baghott,  ought  and  should  be 
decerned  and  ordained,  by  decree  foresaid,  coi^'unctly  and  severally,  to  make  payment 
to  the  pursuers  of  the  sum  of  L.5000  sterling  in  name  of  loss  and  damages  sustained  by 
them." 

In  defence,  the  allegations  in  the  summons  were  denied,  and  it  was  pleaded.  That 
as  the  contract  was  one  of  a  current  nature,  and  it  was  declared  that  it  should  not  come 
to  an  end  till  three  months  notice  was  given,  and  as  the  conclusions  of  the  summons 
rested  upon  allegations  that  it  had  been  entered  into  by  means  of  fraud  and  deception, 
the  action  was  irregular,  as  there  was  no  conclusion  for  having  it  reduced  and  set  aside. 

To  this  it  was  answered.  That  the  conclusions  of  the  action  raised  upon  the  allega- 
tion that  a  fraud  had  been  committed  in  implementing  the  contract,  by  delivering  a 
species  of  article  different  from  that  which  was  there  stipulated,  and  therefore  there  was 
no  necessity  for  setting  aside  the  contract,  which  might  be  brought  to  an  end  by  giving 
three  months  notice,  and  to  which  the  present  action  was  equivident 

The  Lord  Ordinary  repelled  the  defence,  and  the  Court  adhered. 

Lord  Balobat. — The  chief  difficulty  arises  from  the  statement  in  the  summons,  that 
the  contract  is  null  and  void.  It  is  plain,  however,  from  the  conclusions,  and  from  the 
allegations  in  general,  that  the  object  is  not  to  set  aside  the  contract,  but  to  obtain 
indemnification  for  non-implement. 

Lord  Gillies. — The  question  which  is  raised  here  is,  whether  the  pursuers  can 
plead  fraud  by  exception  ?  But  the  action  is  not  rested  so  much  on  the  contract  being 
entered  into  by  means  of  fraud,  as  by  a  fraud  being  committed  under  the  contract. 
Where  a  ground  of  action  is  excluded  by  the  existence  of  a  deed,  it  is  necessary  to  set 
aside  that  deed  in  order  to  maintain  the  action.  So,  in  the  Queensberry  cases,  it  was 
necessary  to  reduce  the  leases ;  because,  till  they  were  set  aside,  they  afforded  a  good 
title  of  possession,  and  consequently  an  effectual  defence.  If,  therefore,  the  defenders 
could  found  on  this  contract  as  a  defence  against  the  claim  now  made,  then  it  would  be 
necessary  for  the  pursuers  to  set  [682]  it  aside.  But  that  is  not  the  nature  of  this 
action.  It  is  no  doubt  true,  that  there  is  some  difficulty  arising  from  the  allegation  in 
the  summons  that  the  contiact  is  null  and  void ;  but  I  do  not  think  that  it  is  sufficient 
to  prevent  the  pursuers  from  insisting  in  the  conclusions  of  this  action. 

Lord  Craigib. — I  could  never  see  any  difficulty  in  this  case  at  all.  The  substance 
of  the  summons  is,  that  the  defenders  undertook  to  do  what  they  were  unable  to 
perform,  and  therefore  the  pursuers  seek  for  damages. 

Lord  PRnn>iNT. — I  am  of  the  same  opinioiL.  The  action  is  truly  for  non-implement ; 
and  the  allegation  of  fraud  is  directed  to  that  point, — ^the  statement  being,  that  the 
defenders  agreed  to  furnish  Cashmere  wool  from  Cashmere,  whereas  that  which  was 
delivered  was  not  sa^ 

1  See,  connected  with  this  case,  IV.  No.  297,  V.  No.  215 ;  6  Mur.  60;  4  W.  S. 
p.  154. 


268  SLOAN  V.   BIBTWHI8TLB.  7.  maw. 

No.  849.  V.  Shaw  692  (O.E.  742).    1  June  1827.    Ist  Diy.— Lords  Alloway  and  Eldin. 

Mrs.  Sloan,  Parsuer. — Ouninghame — MaUlani. 
J.  BiBTWHiSTLK,  Defender. — Sol-OetL  Hope — QrcJuim  Beli. 

Triennial  Prescription — Stamp. — Held, — 1. — ^That  the  piodaction,  in  an  action  by  a 
defender,  of  an  account  for  goods  furnished  within  three  years  from  its  date,  as  a 
counter  claim  against  the  puisuer,  interrupted  prescription ; — and, — 2. — ^That  written 
acknowledgments  for  money  advanced  by  a  party  not  a  banker,  but  who  was  truly 
making  the  advances  in  that  character,  did  not  require  to  be  stamped. 

The  late  Alexander  Birtwhistle,  manufacturer,  and  Mrs.  Sloan,  inn-keeper  at  Gate- 
side,  carried  on  a  variety  of  transactions  together, — he  furnishing  her  with  com,  beef, 
and  other  articles,  while  she  advanced  to  him  money  to  pay  his  tradesmen,  hired  chaises 
to  him,  and  allowed  his  tavern-bills  to  remain  unpaid ;  so  that,  at  the  period  of  his 
death  in  1810,  their  accounts  were  in  considerable  confusion.  She  then  brought  an 
action  of  count  and  reckoning  against  the  defender,  his  heir^  embracing  a  great  number 
of  claims,  in  defence  against  which  he  founded  on  counter  claims,  and  denied  the  exist- 
ence of  several  of  the  claims  made  by  the  pursuer.  In  the  course  of  the  discussion  two 
questions  arose ;  firsts  whether  an  account  for  beef,  alleged  by  the  defender  to  have 
been  furnished  to  the  pursuer,  was  prescribed ;  and,  second,  whether  certain  unstamped 
acknowledgments  by  the  late  Mr.  Birtwhistle  for  money  advanced  to  him  by  the 
pursuer  were  probative.  In  regard  to  the  beef  account,  the  facts  stood  thus: — ^It 
amounted  to  L.610 — iterminated  on  the  19th  of  December  1808, — was  regularly  entered 
in  Mr.  Birtwhistle's  books — and  the  pursuer  admitted  that  it  had  been  contracted  to  the 
extent  of  L.450 ;  but  she  qualified  her  admission  with  the  statement  that  she  had  paid 
L.316.  The  action  was  ndsed  in  October  1810,  and  defences  were  lodged  in  February 
[683]  1811 ;  but  the  account  was  not  produced  with  them.  On  the  5th  of  March 
1811,  a  diligence  was  granted  for  recovering  all  books,  accounts,  &c.,  under  which  Mr. 
Birtwhistle's  ledger,  containing  the  account^  was  produced  on  the  11th  of  May,  and  it 
was  lodged  in  process  before  the  18th  pf  June.  A  copy  of  this  account  was  also  lodged 
in  process ;  but  it  did  not  appear  at  what  precise  time  this  had  been  done. 

The  facts  relative  to  the  unstamped  documents  were  these : — ^Mr.  Birtwhistle  was 
engaged  in  extensive  manufactories  at  Grateside  and  other  places ;  and  there  being  no 
banker  nearer  than  Kirkcudbright,  the  pursuer  was  in  the  practice  of  ~  accommodating 
him  with  money  to  pay  his  workmen,  for  which  he  gave  her  acknowledgments  on 
unstamped  slips  of  paper. 

On  the  part  of  the  pursuer,  it  was  objected  that  the  beef  account  was  prescribed ; 
and  on  that  of  the  defender,  that  the  unstamped  documents  could  bear  no  faith.  Lord 
Alloway  found,  "  with  regard  to  what  is  called  the  beef  account^  that  as  the  triennial 
prescription  has  run,  the  pursuer's  admission  of  a  certain  part  of  it  being  due  must  be 
taken  along  with  the  quaUfication  accompanying  it ;  and  therefore,  if  the  defender  shall 
insist  that  more  is  due  than  what  the  pursuer  has  acknowledged  on  this  account^  it 
must  be  proved  by  the  pursuer's  writ  or  oath ;  and  that  the  objection  as  to  the  stamps 
is  not  well  grounded,  die  transactions  vouched  by  the  documents  being  mere  cash- 
transactions  in  the  course  of  carrying  on  the  business  of  the  parties ;  and  although  the 
pursuer  was  not  a  banker,  yet,  in  advancing  cash  to  Mr.  Birtwhistle,  she  stood  in  that 
situation,  she  being  an  innkeeper,  getting  ready  cash,  and  there  being  no  bank  nearer 
than  Kirkcudbright^  which  is  fifteen  miles  distant,"  and  therefore  repelled  the  objection ; 
and  to  this  interlocutor  Lord  Eldin  adhered. 

The  defender  having  reclaimed,  the  Courts  after  appointing  the  "  parties  to  lodge 
mutual  minutes,  stating  specifically  what  they  allege  as  to  the  date  of  lodging  in  process 
the  beef  account,"  found  that  *'  the  beef  account  was  produced  in  process  within  sach 
period  as  to  exclude  the  plea  of  prescription,  and  that  the  same  is  instructed  by  the 
admissions  of  the  pursuer,  and  by  the  books  of  the  late  Mr.  Birtwhistle ;  and  therefore 
altered  the  findings  of  the  Lord  Ordinary  as  to  that  account  in  the  interlocutor ; "  but 
adhered  on  the  other  point,  and  remitted  to  him  to  proceed  accordingly  on  these  and 
the  other  parts  of  the  cause.    His  Lordship  having  thereafter,  on  the  report  of  an 
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accoantanty  decerned  for  a  certain  sum  against  the  defender,  and  he  having  reclaimed, 
the  Court  in  part  adhered,  and  in  part  altered. 

Punuer^s  Atdharitie8.'^(l.)—Z  Ersk.  4,  12 ;  Tait  on  Evidence,  457 ;  Ferrier,  July 
9,  1811,  (F.C.). 

[Of.  Cochran  v.  Prentice,  4  D.  78,  79 ;  Dunn  v.  Lamb,  16  D.  947,  952.] 


No.  860.  V.  Shaw  694  (O.E.  744).     1  June  1827.    2nd  Div.— Lord  Cringletie. 

A.  Andkbsok,  Pursuer. — More. 
R  EiNTOUL  and  Others,  Defenders. — D,  of  F.  Mo7icreiff---Fullerton. 

Proof — Qualified  Admission, — Held  that  a  qualified  admission  must  he  taken  as  it 
stands,  as  a  piece  of  evidence  along  with  the  rest  of  the  proof;  hut  that  it  is 
competent  to  redargue  hy  contrary  evidence  the  qualification  adjected. 

The  late  Eohert  Bintoul,  by  his  deed  of  settlement  executed  in  1806,  left  to  Mrs. 
Anderson,  the  only  daughter  of  his  first  marriage,  and  the  wife  of  the  pursuer,  L.50  in 
full  of  all  claims  competent  to  her  in  consequence  of  his  death.    This  sum  not  being 
considered  equal  to  the  legitim,  her  husband,  the  pursuer,  raised  an  action  against  the 
defenders  (who  were  children  of  Bintoul  by  a  second  marriage)  for  payment  of  his  wife's 
share  of  legitim. 

In  defence  against  this  action  it  was  pleaded.  That  Anderson  had,  in  the  lifetime  of 
Bintoul,  received  two  sums  of  L.  100  each,  as  pa^  of  his  wife's  share,  and  that  he  was 
bound  to  collate  these  sums. 

Anderson,  in  a  condescendence  signed  by  himself,  admitted  the  receipt  of  these 
sums,  but  under  the  qualification  that  they  had  been  paid  to  account  of  what  was  due 
to  Mrs.  Anderson  as  executrix  of  her  mother,  Bintoul's  first  wife,  out  of  the  goods  in 
communion  at  the  period  of  her  death.    The  defenders  then  craved  a  proof  to  show 
that  the  sums  advanced  to  Anderson  were  not  payments  to  account  of  his  wife's  claim 
for  her  mother's  executry;  but  the  Lord  Ordinary  refused  this,  and  repelled  the 
defences,  "in  respect  there  is  no  evidence  of  L.200  having  been  paid  to  the  pursuer 
but  hiB  own  admission,  qualified  by  an  explanation  that  the  money  was  paid  to  him  on 
a  different  account." 

The  Courts  however,  (see  ante,  YoL  III.  No.  346,)  recalled  this  interlocutor,  and 
remitted  to  the  Lord  Ordinary  to  receive  from  the  defenders  a  condescendence  of  what 
they  averred  and  offered  to  prove. 

A  condescendence  was  accordingly  given  in,  which  was  followed  by  answers  for 
Anderson ;  and  from  these,  and  the  documents  produced,  the  following  circumstances 
appeared: — 

Prior  to  the  year  1772,  old  Bintoul  had  been  a  chapman  or  pedlar ;  but  in  that  year 
he  settled  at  Kincardine  as  a  petty  shopkeeper.    In  1773  he  married  his  first  wife, 
(Mrs.  Andeiaon's  mother,)  who  died  on  the  23d  of  September  1776 ;  and  on  the  27th 
of  December  thereafter  a  meeting  of  his  creditors  was  held,  at  which  he  offered  "  to 
make  a  surrender  of  his  whole  debts  and  effects  in  &vour  of  his  creditors,  or  to  pay  a 
composition  of  five  shillings  in  the  pound."    The  composition  was  accepted  on  his 
debts,  which  amounted  to  L.158,  16s.  3d., — ^his  goods,  and  the  debts  due  to  him, 
amounting  at  the  same  period  to  only  L.38,  7s.  10|d.    In  1778  Bintoul  contracted  a 
second  marriage;  and  he  died  in  1822,  leaving  some  property  to  be  disposed  of 
according  to  the  pro-  [896]  -visions  of  his  deed  of  settlement.     It  further  appeared, 
that  at  ti^e  end  of  the  ledger  kept  by  Bintoul,  in  which  he  inserted  his  dealings  with 
his  ordinary  customers,  there  was  a  leaf  which  contained  entries  of  private  transactions 
in  his  own  hand ;  and  among  these  were  the  two  following : — 
"  1801,  Dec  1. — Cash  given  Andrew  Anderson  in  part  of  his  wife's 

patrimony,        .......    L.100    0    0 

**  1806,  May  21. — ^To  cash  given  Andrew  Anderson  in  full  of  his  wife's 

patrimony,        .......    L.100    0    0" 
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This  last  payment  was  also  entered  in  Rintoul's  bank-book,  **  1806,  May  21.  By  order 
to  Andrew  Anderson,  L.100 ; "  and  it  appeared  from  a  certificate  of  the  bank-agent, 
that  on  that  day  an  order  to  this  amount  had  been  paid  by  the  bank. 

Anderson  did  not  allege  that  there  had  ever  been  any  settlement  or  discharge  of 
his  wife's  claim  as  her  mother's  executrix ;  and  in  these  circumstances  the  defenders 
contended, — 

1.  That  there  was  sufficient  evidence,  independently  of  Anderson's  admission,  that 
L.200  was  paid  to  him  during  old  Bintoul's  lifetime,  and  that  it  fell  on  him,  therefore, 
to  show  in  the  present  action  that  there  was  a  claim  on  the  part  of  his  wife  to  that 
amount,  in  extinction  of  which  it  might  be  applied ;  and, 

2.  That  even  supposing  the  admission  to  be  the  only  evidence,  the  defenders  were 
entitled  to  disprove  the  quaUfication  attached  to  it>  and  had  actually  done  so  by  the 
evidence  produced,  which  led  necessarily  to  the  conclusion  that  old  Bintoul  was 
insolvent  at  the  date  of  his  first  wife's  death. 

The  Lord  Ordinary  reported  the  case,  intimating  his  opinion  in  a  note,^  that  the 


^  His  Lordship,  on  ordering  the  condescendence,  issued  a  note  in  these  terms : — 
"  The  Lord  Ordinary  does  not  think  that  in  this  case  a  distinction  in  law  has  been 
sufficiently  attended  to.  He  means  this :  Where  facts  may  be  proved  by  witnesses,  a 
party  may  be  called  on  to  confess  or  deny  facts  alleged  by  his  opponent ;  and  as  this  is 
done  with  the  view  of  saving  the  trouble  and  expense  of  proof,  so  if  he  admit  part  and 
deny  part,  or  qualify  what  he  admits,  his  denial  or  qualification  may  be  rebutted  by 
proof.  But  where  facts  are  not  proveable  by  witnesses, — where  a  man  cannot  be  called 
on  to  admit  or  deny  them, — where  there  is  no  mean  of  proof  but  his  oath  or  writing,  ~ 
where  there  is  no  writing,  and  no  evidence  but  by  his  own  admission, — the  Lord 
Ordinary  does,  with  the  utmost  deference  and  respect,  still  consider  that  proof  as  not 
competent  to  redaigue  any  qualification  of  a  fact,  of  which  there  would  have  been  no 
evidence  if  the  admission  hsui  not  been  made.  But,  as  Lord  Ordinary,  it  is  his  duty 
to  investigate  every  fact  that  can  bear  on  the  cause,  or  any  way  satisfy  the  minds  of  the 
Court;  and,  with  that  view,  he  has  given  the  preceding  order.  That  payments  in 
money  can  only  be  proved  by  writing  or  oath,  is  too  trite  law  to  require  citation  of 
authorities ;  and  that  a  person  cannot  be  called  on  to  confess  or  deny  facts  proveable 
in  these  ways  only,  is  as  well  established — See  Tait  on  Evidence,  p.  304." 

On  further  considering  the  cause,  his  Lordship  issued  this  note : — "  On  advising  a 
petition  by  the  defenders  against  the  Lord  Ordinary's  interlocutor,  the  Courts  3d 
February  1825,  remitted  to  hun  to  receive  from  the  petitioners  an  articulate  condescen- 
dence, in  terms  of  the  A.  S.,  of  what  they  aver  and  offer  to  prove ;  and  to  proceed  there- 
after as  his  Lordship  shall  see  cause.  This  shows  that  the  Court  were  not  then  satisfied 
with  the  evidence  before  it.  The  Lord  Ordinary  ordered  such  a  condescendence  to  be 
put  in,  which  was  done,  and  which  has  been  revised.  The  Lord  Ordinary  confesses 
that  he  sees  no  sort  of  difference  made  by  this  pleading.  The  question  is,  whether  the 
pursuer  got  L.200  as  his  wife's  patrimony,  or  as  given  him  by  the  late  Mr.  Rintoul,  as 
due  to  the  pursuer's  wife,  in  right  of  her  mother? 

''The  defenders  appeiEtl  to  their  father's  books  as  proof  of  the  L.200  having  been 
paid  to  the  pursuer,  as  his  wife's  patrimony ;  on  which  the  Lord  Ordinary  must  observe, 
that  the  entry  is  not  made  in  the  course  of  a  regular  account  with  the  pursuer,  although 
there  is  such  an  account  in  the  book ;  it  is  in  a  ledger,  which  bears  no  fdth  at  all, 
unless  supported  by  a  day-book ;  and  there  is  no  day-book  produced.  Even  in  this 
ledger,  the  entries  are  on  the  last  leaf  of  the  book ;  aithough,  as  already  said,  there  is 
in  that  book  an  account  with  the  pursuer.  2.  Every  one  must  admit,  that  if  the 
pursuer  had  flatly  denied  his  having  received  any  money  whatever  from  the  late  Mr. 
Bintoul,  this  book  would  have  been  no  evidence  against  him.  A  man's  books  are  no 
evidence  in  his  own  favour,  although  they  are  proof  against  him.  Now  what  difference 
can  it  make,  that  the  pursuer  admits  the  receipt  of  the  L.200,  when  he  qualifies  it  with 
the  explanation  that  it  was  given  to  him  as  what  his  wife  was  entitled  to  in  right  of 
her  mother,  and  which  she  may  have  been  entitled  to  in  various  ways,  other  than  as 
claiming  a  share  of  the  goods  in  communion  between  her  father  and  mother  at  the  time 
of  the  latter's  death.  The  Lord  Ordinary  cannot  see  any  difference.  The  admission 
must  be  taken  in  whole,  or  rejected  in  whole.    One  side  of  an  account  cannot  be  taken, 
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entries  in  old  Rintoul's  books  afforded  no  evidence  of  the  pay-  [696]  -ment,  and  that 
the  admission  by  Anderson,  being  the  sole  evidence  of  that  payment,  must  either  be 
taken  in  whole,  or  rejected  in  whole;  but  the  Court  unanimously  sustained  the 
defences,  reserving  to  Anderson  to  establish  any  further  claim. 

Lord  Glbnlbb. — It  appears  to  me  that,  to  a  certain  extent  at  least,  the  doctrine  on 
which  Anderson  founds  does  not  apply ;  for,  supposing  this  were  an  ordinary  action 
for  recovery  of  the  second  L.100,  how  would  the  matter  stand?  We  have  an  entry  in 
the  book  by  Bintoul  that  he  gave  Anderson  L.100 ;  we  have  also  an  order  entered  in 
his  bank-book,  and  the  evidence  of  the  banker  that  that  order  was  paid.  This  is 
sufficient  evidence  of  payment  without  any  admission  at  all ;  so  that,  as  to  this  L.100, 
the  plea  that  the  qualification  must  be  received  does  not  apply.  But  besides,  as  to  the 
general  doctrine,  this  is  very  different  from  an  oath  on  reference ;  the  admission  is 
merely  a  piece  of  evidence,  and  I  am  not  even  satisfied  that  the  qualification  is  truly 
an  intrinsic  quality.  If  a  qualification  be  as  to  something  contracted  at  the  constitution 
of  the  debt,  though  it  result  into  a  claim  of  compensation,  yet,  if  it  entered  into  the 
original  constitution  of  the  debt,  it  will  be  an  intrinsic  qualification ;  but  when  the 
claim  with  which  the  admission  is  qualified  does  not  arise  at  the  moment  of  constitution, 
it  will  be  extrinsic.  Besides,  Anderson  does  not  say  that  there  was  any  settlement  of 
accounts,  or  any  discharge,  so  that  the  matter  is  still  open  to  an  accounting,  and  old 
Rintoul's  representatives  [697]  are  still  entitled  to  say  to  him,  you  must  enter  into  a 
count  and  reckoning,  and  if  you  have  been  overpaid,  you  must  repay.  If  Anderson 
can  show  that  his  wife's  claim  for  her  mother's  executry  amounted  to  that  sum,  he  will 
get  off,  otherwise  he  must  collate  before  he  can  demand  the  legitim. 

Lord  Pitmillt. — I  entirely  concur.  There  is  a  great  difference  between  this  and  an 
oath  on  reference,  and  the  rule  laid  down  by  Phillips  (p.  Ill)  clearly  applies.  We 
must  take  the  admission  as  it  stands,  but  along  with  the  rest  of  the  evidence.  I  cannot 
agree  with  the  Lord  Ordinary  that  there  is  no  proof  of  the  payment  except  the  admis- 
sion. Old  Kintoul's  book  is  admissible,  and  it  is  important  evidence,  and  altogether 
there  is  proof  of  payment  index>endent  of  the  admission.  Then,  if  that  be  the  case,  it 
just  comes  to  the  question.  Whether  the  L.200  was  in  payment  of  the  mother's 
executry,  or  of  Mrs.  Anderson's  patrimony?  And  there  cannot  be  stronger  proof  that 
there  was  no  executry,  than  that,  three  months  after  his  wife's  death,  Bintoul  was 
insolvent,  and  only  able  to  pay  five  shillings  in  the  pound. 

Lord  Allowat. — Even  if  it  had  depended  on  the  question  whether  the  qualifica- 
tion was  extrinsic  or  intrinsic,  I  would  have  held  that  it  was  extrinsic.  But  there  is 
really  no  difficulty  whatever  when  it  is  considered  that  there  was  no  settled  account, 
and  that  the  qualification  is  completely  disproved,  as  it  is  clear  that  there  could  have 
been  no  executry. 

Lord  Justiob-Clerk. — I  have  nothing  to  add.  The  question  is  one  on  the  whole 
evidence,  which  is  altogether  in  favour  of  the  defenders,  unless  the  pursuer  can  instruct 
more  satisfactorily  than  he  has  yet  done,  that  this  L.200  was  paid  on  another  account. 

Pursuer's  Authority.— Csm^heU,  Nov.  28,  1778,  (9530). 

[Cf.  Gray  v.  Munro,  8  S.  222.] 


No.  851.       V.  Shaw  697  (O.E.  747).    2  June  1827.    Ist  Dly.— Lord  Meadowbank. 

J.  Geddks,  Pursuer. — Forsyth. 
J.  HoPKiRK,  Defender. — Cuninghame — Hophirh 

Process — Partnership. — Held  that  where  a  debt  is  not  constituted  against  a  company,  all 
the  partners  must  be  called  in  an  action  for  constituting  it  against  the  pcurtners. 

In  1785  a  company  was  formed  at  Glasgow,  consisting  of  ten  partners,  under  the 
firm  of  the  Glasgow  Bottlework  Company,  of  which  Geddes  was  appointed  manager,  and  of 

and  the  other  side  rejected,  when  that  account  is  the  sole  evidence  of  both  sides.  This 
is  the  view  which  is  impressed  on  the  Lord  Ordinary's  mind  as  the  law  of  this  case. 
There  is  no  proof  given  or  offered  but  the  admission  of  the  pursuer,  for  Mr.  Rintoul's 
books  are  none ;  and  the  admission  must  be  taken  as  it  is  given." 
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which  he  alleged  that  he  was  a  partner.  In  the  course  of  the  following  year  a  new 
company  was  formed  under  the  firm  of  the  Glasgow  Olasswork  Company,  consisting 
chiefly  of  the  same  partners  as  those  in  the  Bottlework  Company ;  but  it  was  alleged 
that  there  were  also  new  partners.  By  one  of  the  articles  of  the  contract  of  the  Glasswork 
Company,  they  bound  themselves  to  implement  and  fulfil  all  the  contracts  of  the  Bottle- 
work  Company.  Of  this  new  company  [698]  Greddes  was  also  appointed  manager,  and 
had  a  small  share  as  a  partner.  The  concern  was  dissolved  in  1792 ;  and  soon  there- 
after he  brought  an  action  against  the  company,  concluding  for  certain  alleged  arrears  of 
salary.  This  was  met  by  a  counter  action,  and  a  long  litigation  ensued.  In  the  course 
of  it,  Geddes  having  claimed  a  certain  sum  as  being  due  to  him  by  the  Bottlework 
Company  as  a  partner,  it  was  objected  that  he  was  bound  to  proceed  against  that 
company.  He  accordingly  raised  an  action,  in  which  he  concluded  that  'Hhe  said 
01a4[ow  Bottlework  Company,  and  the  said  James  Hopkirk,  as  cashier  and  sole  surviv- 
ing partner  of  said  company,  as  representing  the  same,  and  also  as  an  individual,"  ought 
and  should  be  ordained  to  hold  count  and  reckoning  with  him  for  his  share  of  the 
profits. 

In  defence  it  was  pleaded  by  Mr.  Hopkirk,  That  the  action  could  not  be  maintained 
against  him  as  a  partner  of  the  company  individually,  till  the  claim  was  constituted 
against  the  company  and  the  other  individual  partners;  and  therefore  Geddes  was 
bound  to  have  called  the  whole  other  partners,  or  their  representatives,  according  to  the 
general  rule,  that  all  having  interest  must  be  brought  into  the  field ;  and  that  as  Geddes 
alleged  that  he  himself  was  a  partner,  he  must  have  known  who  his  copartners  were. 

To  this  it  was  answered  by  Geddes,  That  he  had  called  the  company  itself  and  Mr. 
Hopkirk,  who  was  the  surviving  partner  and  cashier;  and  it  had  been  decided  in 
Scotland  that  it  was  sufficient  to  call  the  company  itself — and  in  England,  that  an 
action  lay  by  a  creditor  of  a  company  against  any  one  partner,  without  calling  the 
others. 

The  Court,  on  the  report  of  the  Lord  Ordinary,  "  sustained  the  preliminary  defence, 
and  sisted  process  till  the  first  sederunt  day  in  November  next,  so  that  all  the  parties 
may  then  be  called,"  and  found  Geddes  liable  in  expenses. 

The  Judges  held,  that  as  the  debt  sued  for  was  not  constituted  against  the  company, 
it  was  necessary  to  call  all  the  partners;  and  that  as  Mr.  Geddes  alleged  he  was  a 
partner,  he  could  have  no  difficulty  in  knowing  who  his  copartners  were. 

Pursuer^s  Auihontt€8.—2  Bell,  619;  Reid  and  M'Call,  June  11,  1814,  (F.C.) ; 
M^Tavish,  Feb.  3, 1821,  (F.C.);  Kesley  v.  Codd,  Dec.  23,  1826;  Maudsley  v.  Le  Blanc, 
Jan.  11,  1827. 

Defender's  Authantie8.^BisLiT,  792;  4  Ersk.  1,  66;  A.  v.  B.,  Feb.  26,  1741, 
(14,560);  Stevenson  and  Company,  Feb.  14,  1757,  (14,667);  Johnston,  Jan.  20,  1824, 
(ante,  Vol.  II.  No.  598). 

[Cf.  ZuUl  V.  M'Murchy,  4  D.  872,  873 ;  NeOaon  v.  Wilsariy  17  R.  613.J 


No.  854.  V.  Shaw  702  (O.E.  761).    6  June  1827.    Ist  Div.— Lord  Medwyn. 

R.  Davidson,  Pursuer. — Cockbum — MaidmerU, 

Mrs.  Robertson,  Defender. — Jeffrey — Penney. 

Appeal — House  of  Lords — Jurisdiction. — Held  incompetent  to  entertain  an  objection 
to  the  validity  of  a  judgment  of  the  House  of  Loids,  that  although  it  bore  that  the 
party  had  appeared  and  been  heard,  yet  in  point  of  fact  he  was  dead. 

In  1809,  John  Robertson  (the  husband  of  the  defender),  William  Carlier,  and 
Mason,  Baird,  and  Company,  entered  into  a  joint  adventure  relative  to  a  shipment  of 
woollen  cloths  to  Quebec.  These  cloths  were  purchased  from  George  Lockwood  and 
Company  by  Mason,  Baird,  and  Company,  on  account  of  the  joint  concern,  at  the  price 
of  L.1492,  14s.  9d.  On  the  22d  of  January  1810,  Mason,  Baird,  and  Company,  who 
were  the  agents  of  Lockwood  and  Company,  drew  a  bill,  bearing  to  be  for  value  in 
woollen  cloths  to  Quebec,  upon  John  Robertson  and  Company,  (the  firm  said  to  be 
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assumed  by  the  joint  adventiuren,)  and  which  was  accepted  under  that  finn  by  Eobertson. 
The  bill  was  then  indorsed  in  full  to  Lockwood  and  Company  by  Mason,  Baird,  and 
Company,  who  again  indorsed  it,  '*  per  procuration,  Greorge  Lockwood  and  Company," 
to  Andrew  Davidson,  who  thereupon  indorsed  it  to  Robert  Davidson.  Thereafter,  on  1 2^ 
February  1810,  another  bill  was  drawn  for  precisely  the  same  sum,  and  bearing  to  be 
for  the  same  value,  by  Mason,  Baird,  and  Company,  and  which  was  accepted  under  the 
firm  of  John  Robertson  and  Company.  This  bill,  as  was  alleged,  was  drawn  by  Baird, 
as  a  partner  of  Mason,  Baird,  and  Company,  and  also  accepted  by  him  under  the  firm 
of  John  Robertson  and  Company,  as  one  of  the  joint  adventurers.  He  then  indorsed 
it  under  the  firm  of  Mason,  Baird,  and  Company,  and  sent  it  to  Lockwood  and 
Company. 

When  the  first  bill  fell  due,  Davidson  gave  a  charge  on  it  to  Robertson,  as  a  partner 
of  John  Robertson  and  Company, — ^to  Carlier  in  the  same  character, — and  to  Lockwood 
and  Company  as  indorsers;  and  soon  thereafter  Lockwood  and  Company  charged 
Robertson  on  the  second  bill.  Robertson  then  brought  a  process  of  multiplepoinding, 
alleging  that  the  biUs  had  been  granted  for  the  same  debt ;  and  at  the  same  tune,  both 
he,  Carlier,  and  Lockwood  and  Company,  presented  separate  bills  of  suspension  of  the 
chaiges  given  by  Davidson.  On  the  29th  of  November  1810,  Lord  Hermand  found 
Robertson,  as  pursuer  of  the  multiplepoinding,  liable  only  in  once  and  single  payment, 
and  ordained  the  competing  parties  (who  were  Davidson  and  Lockwood  and  Company) 
to  produce  their  respective  claims  and  interests  in  order  to  a  competition,  and  at  the 
same  time  he  suspended  the  charge,  against  Robertson  in  each  case,  "  ay  and  while  the 
other  bill  be  discharged ; "  and  he  also  suspended  the  letters  simplicUer  as  against  Carlier 
and  Lockwood  and  Company.  Against  this  interlocutor  Davidson  represented  on  all 
the  points;  and  [708]  thereafter,  on  the  28th  of  November  1811,  the  Lord  Ordinary 
eoigoined  the  whole  of  the  processes  of  suspension  with  the  multiplepoinding,  and 
ordained  Davidson  to  lodge  a  condescendence  in  regard  to  his  allegation  of  Mason, 
Baird,  and  Company  having  authority  to  bind  Lockwood  and  Company  per  procuration. 
Of  this  interlocutor  (which  necessarily  recognised  the  multiplepoinding  as  a  competent 
process)  Davidson  did  not  complain ;  and  on  advising  his  condescendence  with  answers, 
the  Lord  Ordinary,  on  the  13th  of  June  1811,  pronounced  an  interlocutor,  which,  after 
certain  findings,  proceeded  in  these  terms : — '*  Finds  that  Lockwood  and  Company, 
though  in  use  to  employ  Mason,  Baird,  and  Company  as  commission'^ents  in  some  of 
their  sales,  are  not  to  be  presumed  to  have  intrusted  them  to  draw  or  indorse  bills  in 
their  name ;  while  there  is  this  peculiarity  in  indorsations  bearing  to  be  per  procuration, 
that  if  they  can  at  all  convey  tlie  extraordinary  privileges  of  onerous  indorsation  the 
cnuB  probandi  of  the  existence  of  such  procuration  lies  upon  the  indorsee :  Finds  no 
evidence  of  the  existence  of  such  procuration  in  this  case:  Suspends  the  letters 
BimpUcUer  in  the  different  suspensions  at  the  instance  of  Lockwood  and  Company,  John 
Robertson,  and  William  Carlier,  of  the  charges  at  the  instance  of  the  representer,  and 
decerns:  With  respect  to  the  other  bill,  dated  the  12th  of  February  1810,  fairly 
indorsed  by  Lockwood  and  Company,  and  now  standing  in  their  person  by  re-indorsa- 
tion, finds  the  letters  and  charge  at  their  instance  orderly  proceeded  as  against  the 
suspender  John  Robertson,  and  prefers  them  to  the  sum  in  medio  of  the  multiplepoind- 
ing, and  decerns  in  the  preference,  and  for  payment  accordingly :  In  the  suspension  at 
the  instance  of  William  Carlier,  who  denies  that  he  has  any  concern  with  John 
Robertson  and  Company,  or  can  be  bound  by  the  subscription  of  that  firm,  before 
answer,  allows  Greorge  Lockwood  and  Company  to  give  in  a  condescendence,  in  terms 
of  the  A.  S.,  of  the  fects  they  will  undertake  to  prove  for  showing  that  he  is  bound  by 
sudi  subscription,  i^  in  the  circumstances  of  the  case,  they  think  it  necessary  to  enter 
into  that  discussion." 

To  this  interlocutor  the  Court  adhered  on  the  11th  of  December  1811  and  10th 
January  1812,  and  at  the  same  time  found  Davidson  liaUe  in  expenses. 

Davidson  then  entered  an  appeal  against  the  whole  of  ,the  interlocutors,  and 
Robertson  then  applied  for  interim  execution  and  obtained  payment  of  L.117,  ISs.  Id. 
of  expenses,  for  repetition  of  which  he  granted  a  bond  in  case  of  reversal  He  died 
on  the  11th  of  April  1815 ;  but  no  notice  of  this  was  given  to  Davidson ;  and  counsel 
and  agent  appeared  for  him  in  the  House  of  Lords,  where  the  cause  was  heard  on  the 
19th  and  21st  of  April  1815. 

Thereafter,  on  the  4th  of  July,  the  House  of  Lords  pronounced  a  judgment^  which 
SHAW,  VOL.  U.  18 
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after  nanating  the  heaxing  of  ooanael  upon  the  petition  of  Dayidson,  and  the  answer 
of  the  seyeial  partiea,  *'and  alao  the  [704]  answer  of  John  Robertson,  merchant  in 
Aberdeen,  pat  in  to  the  said  appeal,  and  that  dne  consideration  had  been  had  of  what 
was  offered  on  either  side  in  this  canse^"  proceeded  in  these  terms: — *' And  it  appearing 
to  the  Lords  that  the  appellant  has  not  appealed  from,  or  reclaimed  against,  the  inter- 
locutor of  the  Lord  Ordinary  of  the  29th  of  November  1810,  in  the  process  of  mnltiple- 
poinding,  finding  the  pnrsaer  liable  only  in  once  and  single  payment^  or  from  the  inter- 
locutor of  the  I^rd  Ordinaiy,  of  the  28th  of  February  1811,  conjoiniog  the  processes 
of  suspension  with  the  multiplepoinding ;  and  that  the  appellant,  on  the  contrary,  in 
his  reclaiming  petition  against  the  interlocutor  of  the  Loid  Ordinary  of  the  13th  of 
June  1811,  submitted  to  the  proceeding  in  the  multiplepoinding,  the  Lords  cannot  pro- 
ceed to  determine  whether  the  process  of  multiplepoinding  was  well  raised,  or  not ; 
but^  on  the  bill  of  suspension  of  William  Carlier  it  is  ordered  and  adjudged  by  the 
Loids  Spiritual  and  Temporal  in  Parliament  assembled,  That  the  several  interlocutors 
complained  of  in  the  said  appeal,  so  to  as  they  sustain  the  said  bill  of  suspension  of 
the  said  William  Carlier,  be,  and  the  same  are,  hereby  reyersed :  And  with  respect  to 
the  bills  of  suspension  of  John  Robertson  and  of  George  Lockwood  and  Company,  as 
conjoined  with  the  process  of  multiplepoinding,  it  is  further  ordered  and  adjudged.  That 
the  seyeral  interlocutors  complained  of  in  the  said  appeal  be,  and  the  same  are  hereby 
reversed ;  and  it  is  ordered,  That  the  cause  be  remitted  back  to  the  Court  of  Session  in 
Scotland,  to  receive  such  evidence  as  may  be  properly  offered  with  respect  to  the  two 
bilk  of  exchange  in  question ;  and  particularly  to  receive  evidence  upon  the  facts  stated 
in  the  appellant's  condescendence,  and  in  the  answer  of  the  respondents  George 
Lockwood  and  Company  thereto,  as  to  the  nature  of  the  dealing  of  the  respondents 
Gkorge  Lockwood  and  Company  with  Mason,  Baird,  and  Company,  and  the  authority 
which  Mason,  Baird,  and  Company  had  to  indorse  the  bill  of  exchange  of  the  22d  of 
January  1810,  as  by  procuration  for  the  respondents  Geoige  Lockwood  and  Company, 
so  as  to  make  the  said  respondents  liable  to  the  payment^  as  indorsers  of  the  said  bill ; 
or  in  any  manner  to  tnmsfer  such  bill  to  Andrew  Davidson,  notwithstanding  the 
indorsement  by  Mason,  Baird,  and  Company  in  favour  of  the  respondents  George 
Lockwood  and  Company,  either  by  striking  out  the  said  indorsement  in  favour  of  the 
respondents  George  Lodcwood  and  Company,  or  otherwise,  without  making  the  said 
respondents,  George  Lockwood  and  Company,  liable  as  indorsers  of  the  said  bilL" 

The  case  having  then  returned  to  the  Court  of  Session,  the  trustee  on  the  estate  of 
Mason,  Baird,  and  Company,  (who  had  become  bankrupt,)  raised  a  reduction  of  the  title 
of  Davidson  to  the  bill;  and  having  been  successful,  the  Court  of  Session  found  it 
unnecessary  to  proceed  in  the  remit,  and  refused  Davidson  repetition  of  expenses.  He 
then  entei«d  another  appeal  to  the  House  of  Lords,  when  their  Lordships,  on  the 
[706]  15th  of  June  1824,  pronounced  this  judgment : — "  Find  that  the  Court  of  Session 
ought  to  have  applied  the  judgment  of  this  House  in  the  terms  thereof ;  and  as  by  that 
judgment  the  interlocutor  of  the  10th  of  January  1812  was,  with  other  interlocutors, 
reversed,  the  appellant,  upon  the  cause  being  remitted  to  the  Court  of  Session 
according  to  the  said  judgment,  was  entitled  to  a  repetition  of  the  costs  paid  by  him  in 
pursuance  of  that  interlocutor :  It  is  therefore  ordered  and  adjudged,  That  the  inter- 
lochitors  complained  of  in  the  present  appeal  be,  and  the  same  are  hereby  reversed :  And 
it  Ib  further  ordered,  That  the  cause  be  remitted  back  to  the  Court  of  Session  in 
Scotland,  to  proceed  therein  according  to  the  judgment  of  this  House  pronounced  on 
the  4th  of  July  1816." 

This  judgment  having  been  applied  in  terminU  by  the  Court,  and  the  case  remitted 
to  the  Lord  Ordinary  to  proceed  in  it  guoad  ultra,  a  motion  was  made  by  Davidson  for 
repetition  of  the  expenses  paid  to  Robertson.  To  this  it  was  objected,  That  Robertscm 
was  dead,  and  that  his  representatives  had  not  been  called.  Davidson  thereupon  nused 
a  summons  of  transference  against  the  defender  Mrs.  Robertson,  as  representing  her 
husband,  in  which  he  obtained  decree  of  transference  in  ttatu  quo  on  the  22d  of 
January  1825. 

The  motion  for  repetition  was  then  made  against  her;  but  she  resisted  it  on  the 
grounds, — 

1.  That  as  the  judgment  of  the  House  of  Lords  had  been  pronounced  at  a  time 
when  her  husband  was  dead,  it  was  inept,  and  consequentiiy  could  receive  no 
effect;  and. 
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2.  That  as  Bobertson  had  no  intereet  in  the  matter,  except  to  pay  safely,  and  as  he 
had  been  found  liable  only  in  once  and  single  payment^  and  the  House  of  Lords  had 
decided  that  they  conld  not  touch  that  interlocutor,  there  had  been  no  reversal  so  &r 
as  his  intereet  was  concerned,  and  that  the  reversal  had  merely  taken  place  in  the 
question  of  preference  as  between  Davidson  and  Lockwood  and  Company ;  and  there- 
fore there  were  no  termini  habiles  for  repetition. 

To  this  it  was  answered, — 

1.  That  the  Court  of  Session  had  no  jurisdiction  to  inquire  whether  the  judgment 
of  the  House  of  Lords  was  effectual  or  not,  on  the  ground  of  Robertson  having  been 
dead  when  it  was  pronounced ;  that  if  that  was  a  valid  objection,  it  could  only  be  given 
effect  to  by  the  House  of  Lords ;  but  that  the  Court  of  Session  could  do  nothing  else 
than  obey  that  which  was  ex  facie  a  good  and  formal  judgment ;  and, 

2.  That  Robertson  was  not  only  the  raiser  of  the  multiplepoinding,  but  was  also  a 
suspender ;  that  this  Court  had  suspended  the  letters  eimpliciter^  and  awarded  expenses 
to  him ;  but  the  House  of  Lords  had  reversed  that  judgment,  and  consequently  the 
condition  of  the  bond  had  come  into  existence,  under  which  Davidson  was  entitled  to. 
repetition  of  the  expenses. 

[706]  The  Lord  Ordinary  having  reported  the  case  on  informations,  the  Court 
appointed  the  following  questions  to  be  laid  before  the  other  Judges  for  their 
opinions : — 

**  1.  Whether  it  is  competent  for  this  Court  to  entertain  the  objection  stated  by  the 
defender  Mrs.  Robertson  to  the  application,  as  sought  against  her,  of  the  judgment  pro- 
nounced by  the  House  of  Lords,  on  the  4th  of  July  1815,  in  the  appeal  to  which  her 
husband,  whom  she  represents,  had  been  a  party, — that  her  said  huslwtnd  was  dead  before 
the  date  of  the  hearing  on  which  the  said  judgment  proceeded, — ^and  that  she  was  not 
at  any  time  made  a  party  to  the  proceedings  in  the  House  of  Lords  ? 

'*  2.  Supposing  this  objection  competent,  and  the  averments  on  which  it  proceeds 
properly  established, — ^what  effect  ought  to  be  given  to  the  objection  1" 

On  advising  the  opinions  of  the  Judges,  together  with  the  informations,  the  Court 
repelled  the  objection,  decerned  for  repetition,  and  found  Mrs.  Robertson  liable  in 
expenses. 

LOBDB  JuBTIOS-ClBRK,   OLBNIiBB,   PiTMrLLT,    AlLOWAT,   CbIKOLBTIB,   MeADOWBANK, 

Maokenzib,  and  Eu)IN,  delivered  this  opinion : — ^We  have  considered  the  informations 
and  questions  submitted  to  us  by  the  Judges  of  the  First  Division  in  the  case  of 
R.  Davidson,  late  farmer  at  Leyton,  against  Mrs.  Robertson ;  and  in  answer  to  the  first 
question  we  are  of  opinion.  That  it  is  not  competent  for  this  Court  to  entertain  the 
objection  stated  by  ttie  defender  Mrs.  Robertson  to  the  application,  as  sought  against 
her,  of  the  judgment  pronounced  by  the  House  of  Lords  on  the  4th  of  July  1815.  As 
that  judgment  stands,  it  cannot  be  determined  by  this  Court  what  effect  is  due  to  the 
objection  stated  by  the  defender,  that  her  husband  was  actually  dead  before  the  date  of 
the  hearing  on  which  said  judgment  proceeded,  and  that  eiie  herself  had  not  been 
regularly  nuide  a  party  to  the  proceedings  in  the  House  of  Lords,  as  we  are  very  clearly 
of  opinion  that  it  is  the  province  of  the  House  of  Lords  alone  to  decide  on  all  objections 
of  that  nature. 

The  above  being  our  opinion  on  the  first  question,  it  is  unnecessary  to  notice  the 
second  query  submitted  to  us. 

LoBD  Mjsdwtn  delivered  this  opinion : — No  person  can  doubt  that  it  is  incompetent 
for  this  Court  to  inquire  into  the  circumstances  under  which  a  judgment  of  the  House 
of  Lords  has  been  pronounced.  The  duty  of  the  Court  whose  judgment  has  been 
appealed  from,  is  implicitly  to  obey  and  apply  the  judgment.  But  tiie  present  case  does 
not  present  itself  in  this  simple  form. 

The  petitioner  Davidson  does  not  come  before  us  with  a  judgment  of  the  House  of 
Lords  in  his  hands,  which  he  can  ask  of  us  immediately  to  apply ;  for,  finding  that  at 
the  time  the  judgment  was  applied,  on  25th  June  1824,  one  of  the  parties,  John 
Robertson,  was  dead,  and  that  hu  representatives  had  not  been  called  into  Court,  he 
has  availed  himself  of  the  form  competent  for  such  a  situation,  by  bringing  an  action 
of  transference  against  these  representatives;  and  in  this  process  decree  is  pronounced 
on  22d  January  1825,  transferring  the  [707]  action,  according  to  the  usual  style,  in 
$Mu  quo^  "  that  the  suit  may  proceed  in  the  state  it  was  in  when  the  party  against 
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whom  it  depended  died.**  The  foundation  of  the  petitionei's  summons  in  this  accessorial 
action  is,  that  Bohertson  died  hefore  the  process  was  hronght  to  a  close;  and  this 
necessarily  called  forth  the  inqtiiry  when  this  event  happened.  It  appears  that  he  died 
on  11th  April  1815.  In  quo  daiu  was  tiie  original  action  at  that  time  t  It  then  stood 
on  a  decree  of  this  Court,  appealed  from.  The  process  was  no  longer  in  this  Court,  but 
in  the  House  of  Lords;  and  I  do  not  see  how  we  can  proceed  to  pronounce  any 
judgment  in  a  cause  which,  at  the  petitioner's  instance,  has  been  tiansfeiTed  against  the 
present  parties,  as  on  11th  April  1815,  at  which  period  there  was  a  decree  of  this  Goort 
appealed  from,  but  not  reversed. 

If,  after  a  party  is  dead,  an  interlocutor  had  been  pronounced  in  this  Court  in 
ignorance  of  that  event  such  interlocutor  would  be  null  and  void.  Shiar  against 
Killiehuntly,  9th  July  1765,  in  Supplement  to  Dictionary,  YoL  Y.  p.  911.  Whether 
it  be  so  or  not  in  the  House  of  Lords,  I  do  not  pretend  to  inquire,  as  I  am  now  clearly 
of  opinion  that  we  have  no  power  to  institute  any  such  inquiry.  We  do  all,  I  think, 
that  we  have  it  in  our  power  to  do,  when,  at  the  petitioner's  instance,  we  transfer  the 
process  against  Robertson's  ropresentatives  in  daiu  quo;  for  as,  at  the  time  of 
Bobertson's  death,  it  was  in  the  House  of  Lords  without  any  judgment  having  been 
pronounced,  we  can  proceed  no  further,  as  we  must  not  interfero  with  any  cause  while 
in  that  House ;  so  th&t  it  appears  to  me  the  House  of  Lords  alone  can  proceed  further 
in  the  action  in  a  question  with  Robertson's  representatives,  and  do  justice  between  the 
parties  in  the  appeal 

Lord  Balgrat. — ^Thero  were  two  processes  brought  by  Robertson, — ^first  a  multiple- 
poinding,  and  then  a  suspension.  In  the  multiplepoinding,  the  usual  interlocutor  was 
pronounced,  which  the  House  of  Lords  found  they  could  not  competently  roview ;  but 
in  the  suspension  thero  was  a  separate  and  distinct  judgment  snspendiiig  the  letters 
eimplidter^  which  has  been  reversed.    That  being  the  case,  the  expenses  must  be  repaid. 

The  other  Judges  concurred  with  Lord  Balgray. 

Purmter^s  Authorities.— EBinilton,  Maroh  21,  1813,  (F.C.) ;  Miller,  May  31,  1821, 
{ante,  Yol.  L  No.  46);  Ballantine,  Dec.  7,  1676,  (348);  Sidney's  Treatise  on 
Appeals,  32. 

No.  861.  Y.  Shaw  722  (O.E.  774).    7  June  1827.    let  Div.— Lord  Eldin. 

J.  Cook,  Suspender. — D.  of  F.  Mon/sreiff— Jameson, 

Moffat  and  Couston,  Chargers. — Skene, 

Cautioner. — A  cautioner  having  bound  himself  to  pay  for  goods  purchased  by  another 
within  three  months ;  and  goods  having  in  consequence  been  sold  within  that  time ; 
and  a  bill  for  the  amount,  payable  at  a  period  subsequent  to  it,  having  been  taken 
from  the  purchaser ;  and  when  it  fell  due,  another  bill  having  been  received  by  the 
seller,  but  the  original  bill  having  been  retained — Held  that  the  cautioner  was  liable 
to  pay  the  debt. 

William  Harley,  merchant  in  Glasgow,  being  desirous  to  purchase  goods  from 
MofilEtt  and  Couston,  merchants  in  Leith,  and  they  being  doubtful  of  his  credit,  and 
having  required  a  guarantee,  the  suspender  Cook  and  others,  on  tiie  20th  of  June  1821, 
granted  this  obligation : — «*  Mr.  Harley  having  laid  before  us  your  letter  to  him,  dated 
4th  May,  we  hereby  engage  to  guarantee  the  payment  of  whatever  flour  he  may  pur- 
chase from  you  to  die  amount  of  L.500  sterling,  and  during  the  term  of  three  months 
from  this  date." 

MofilEtt  and  Couston  having  thereupon  sold  him  goods,  Harley,  on  the  9th  of  July 
1821,  granted  to  them  a  bill  for  L.84,  Ss.  6d.,  payable  three  months  after  date.  The 
bill  fell  due  on  the  12th  of  October,  being  subsequent  to  tibe  expiration  of  the  letter  of 
guarantee,  but  was  not  paid ;  and  irfter  a  great  deieJ  of  correspondence,  in  which  Harley 
threatened  to  suspend  payment  on  the  ground  of  breach  of  bargain,  he  transmitted  to 
them,  in  the  month  of  November,  another  bill  for  the  above  sum.  This  bill  was 
retained  by  Moffitt  and  Couston,  for  the  purpose,  as  diey  alleged,  of  being  produced,  in 
case  Harley  should  attempt  to  [72?]  suspend  payment  of  the  first  bill.  They  then 
indorsed  this  bill  to  one  Baird,  to  endeavour  to  recover  payment  as  an  onerous 
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holder ;  but  in  this  they  did  not  succeed,  and  they  afterwards  got  it  re-transferred  to 
them.  In  January  1822,  Harley  paid  L.20  to  account,  after  diligence  had  been  raised 
on  the  original  bill,  and  soon  thereafter  his  estates  were  sequestrated. 

MofTat  and  Couston  then  brought  an  action  before  the  Magistrates  of  Glacfgow 
against  Cook  and  the  other  guarantees,  concluding  for  payment,  in  which  having 
obtained  decree.  Cook  brought  a  suspension,  in  which  he  contended, — 

1.  That  although  the  letter  of  guarantee  was  limited  to  three  months,  yet  they  had 
given  Harley  credit  for  a  longer  period,  by  taking  his  bill  payable  subsequent  to  the 
expiration  of  that  time ;  and, 

2.  That  by  taking  the  second  bill  without  the  consent  of  the  cautioners,  and  by 
delaying  to  follow  forth  diligence  against  Harley,  all  claim  against  the  cautioners  had 
been  lost. 

To  this  it  was  answered, — 

1.  That  the  period  specified  in  the  letter  had  reference  to  the  furnishing  of  the 
goods  to  Harley,  and  not  to  the  payment  of  them,  and  that  those  for  which  the  biU  had 
been  granted  were  sold  and  delivered  within  that  time ;  and, 

2.  That  in  taking  the  first  bill  they  had  merely  given  Harley  the  ordinary  credit  to 
which  he  was  entitled ;  that  the  second  bill  had  not  been  received  in  lieu  of  the  first, 
which  had  been  retained,  and  diligence  done  on  it ;  and  that  it  was  not  relevant  to 
allege  that  they  had  not  followed  forth  their  diligence. 

The  Lord  Ordinary  repelled  the  reasons  of  suspension;  and  the  Court,  without 
hearing  the  counsel  for  the  chargers,  unanimously  adhered. 

Lord  PRBsmsNT. — If  the  letter  had  limited  the  period  of  credit  to  be  given  to 
Harley  to  a  precise  time,  there  might  have  been  a  well-founded  plea  on  the  part  of 
the  suspenders ;  but  the  letter  is  not  to  that  effect.  The  suspender  and  the  other 
cautioners  bound  themselves  to  pay  for  all  goods  delivered  within  three  months  from 
its  date,  and  it  lay  with  the  chargers  to  allow  the  payment  to  stand  over  as  long  as 
they  pleased. 

LoBD  Balgrat. — Certainly,  provided  the  period  did  not  exceed  the  ordinary  term 
of  credit.  In  this  case,  the  chargers  took  a  bill  at  three  months,  which  is  not  denied 
to  be  the  proper  term  of  credit.  Suppose  the  goods  had  been  delivered  on  the  last 
day  of  the  three  months,  and  that  the  chargers  had  not  immediately  insisted  on  payment 
from  Harley,  is  it  possible  to  maintain  that  they  would  thereby  have  lost  the  benefit 
of  the  letter  t 

LoBD  Craiodl — ^Ihe  question  is,  whether  time  has  been  improperly  given  in  the 
sense  of  law. 

LoBD  OiLLnes  concurred. 

1721]  Suspender's  Axdhority, — ^Thomson  v.  Bank  of  Scotland,  June  11,  1824,  (2 
Shaw's  Ap.  Ca.  p.  316). 


No.  864.         V.  Shaw  727  (O.E.  779).    8  June  1827.    Ut  Div.— Lord  Gorehouse. 

A.  Msm,  (Trustee  on  T.  Taylob's  Estate,)  v.  M.  Taylor  and  Others. 
[Fully  reported  4  W.  &  S.  22 ;  5  S.RR  (H.L.)  246.] 


No.  365.  V.  Shaw  730  (O.E.  788).    8  Jane  1827.    1st  Div.— Lord  Eldin. 

W.  Martin. — Sol.-Om.  Hope. 
W.  Undbrwood. — Murray — Henderson, 

Process — Mandcdory, — Held  that  a  mandatoiy  in  a  process  can  only  he  liberated  from 
his  liability  for  subsequent  expenses  by  entering  a  minute  on  the  record,  withdrawing 
from  acting  as  such. 

An  acyudication  having  been  brought  by  Marstens,  who  resided  in  England,  against 
Linton,  on  a  bond  which  dedaied  that  diligence  might  proceed  at  the  instance  of 
Martin  and  Thomson,  writers  in  Lockerbie,  these  parties  appeared  as  mandatories. 


278  MARTIN  V.   UNDBRWOOD.  Y.Uulw 


This  acUudication  was  opposed  sacoessfally  by  Underwood,  and  he  was  fonnd  entitled 
to  expenses.  (See  anie^  No.  120.)  In  the  coarse  of  the  litigation,  Thomson's  name 
was  alone  made  use  of  as  mandatory,  and  the  decree  for  expenses  was  issaed  against 
him  as  such ;  but  Martin  did  not  enter  any  minute  on  the  [781]  record  withdrawing  his 
appearance  as  mandatory.  When  the  Auditor's  report  came  to  be  approved  o^  Under- 
wood moyed  for  decree  against  Martin,  and  the  Lord  Ordinary  decerned  against  him 
accordingly. 

Martin  then  reclaimed,  and  contended,  That  as  he  had  ceased  to  act  as  mandatory 
before  Underwood  appeared,  and  as  the  whole  litigation  had  been  conducted  in  name 
of  Thomson,  and  decree  had  been  taken  against  him  alone,  he  could  not  be  made  liable 
in  expenses.  But  the  Court,  unanimously  holding  that  it  was  a  settled  rule,  that  a 
mandatory  could  only  be  liberated  from  subsequent  expenses  by  entering  a  minute  on 
the  record  withdrawing,  and  that  Martin  had  not  done  so,  adheied. 

Underwoods  Ata7iarUie8.—NdBOu,  Feb.  13, 1822,  (ante,  VoL  I.  No.  335) ;  Hamilton, 
May  18,  1822,  {ante,  VoL  I.  No.  477) ;  Clarke,  Nov.  17,  1825,  {ante,  VoL  IV. 
No.  159). 

No.  868.        V.  Shaw  731  (O.E.   784).    9  June  1827.    2nd  Div.— Lord  Medwyn. 

Gibson,  Thomson,  and  Company,  Pursuers. — Forsyth. 

Cameron,  Defender. — Jameson. 

Jurisdiction — Process. — Two  debts,  each  under  L.25,  having  been  assigned  to  one 
person,  without  value,  for  the  purpose  of  rendering  it  competent  to  bring  the  action 
in  the  Court  of  Session — ^Held  that  this  was  an  evasion  of  the  statute  50  Qeo.  Ill 
c.  112,  and  that  the  action  was  incompetent. 

Cameron,  a  vintner  in  Inverness,  commissioned  one  Wilson  to  order  for  him  certain 
quantities  of  porter  and  ale  from  Edinburgh.  Wilson  accordingly  purchased  for  him 
from  the  pursuers,  Gibson,  Thomson,  [732]  and  Company,  porter  to  the  value  of  L.19, 
and  from  Younger  and  Company,  brewers  in  Edinbuigh,  ale  to  the  amount  of  L.24, 158. 
Younger  and  Company  then  assigned  their  claim  to  the  pursuers,  without  having 
received  value,  in  order  that  the  latter  might  bring  an  action  before  the  Court  of 
Session  for  their  joint  behoof.  To  the  competency  of  this  action  it  was  objected. 
That  the  two  sums  pursued  for  being  separate  debts,  of  an  amount  which  could 
not  have  been  sued  for  separately  in  ^is  Court,  and  the  one  being  conveyed  to  the 
pursuers  without  value,  merely  to  enable  them  to  bring  their  action  in  the  Court  of 
Session,  it  was  an  attempt  to  evade  the  provisions  of  the  Act  50  Geo.  III.  c.  112. 

Lord  Medwyn  having  reported  the  cause,  and  stated  his  opinion  that  it  ¥ras  an 
evasion  of  the  statute,  the  Court  consulted  the  other  Division ;  and  all  the  Judges 
being  of  opinion  that  it  was  an  incompetent  action,  and  an  evasion  of  the  statute,  their 
Lordships  instructed  the  Lord  Ordinary  to  find  accordingly. 

[Cf.  BirreU  v.  Taylor,  12  R  153,  154.] 


No.  869.         V.  Shaw  732  (O.E.  785).    9  June  1827.    2nd  Div.— Lord  Oringletic. 

Major  James  Taylor  and  Commissioners  v.  Sir  W.  Forbes  and  Company. 

[Folly  reported  4  W.  &  8.  444 ;  5  S.R.R.  (H.L.)  450.] 


No.  379.      V.  Shaw  742  (O.E.  802).    15  June  1827.    1st  Div.— Lord  Meadowbank. 

J.  Ker,  W.S.,  Pursuer.— 2>.  of  F.  MonGreif—OiUies. 
Magistrates  of  Kirkwall,  Defenders. — Cockhtumr— -Marshall. 

» 

Triennial  Prescription. — Held, — l.-^lliat  caah-advsnces  made  by  a  law-agent  do  not 
fall  under  the  triennial  prescription ; — bat, — 2. — That  hia  proper  bosinese-account  does. 


▼.maw.  KER  V.   BfAOISTRATBS  OF  KIRKWALL.  279 

The  puisuer,  as  assignee  of  the  late  Charles  Innes,  writer  to  the  Signet,  and  of  Innes 
and  Handyside,  wrilen  to  the  Signet^  brought  an  action,  in  1822,  against  the  Magis- 
trates of  Kirkwall,  for  payment  of  certain  accounts  terminating  in  1802.  These  accounts 
consiBted,  first,  of  disbursements  in  cash  on  behalf  of  the  burgh  by  Mr.  Innes ;  and, 
secondly,  of  claims  for  remuneration  for  professional  business. 

In  defence  the  Magistrates  pleaded, — 

1.  That  part  of  the  cash-advances  were  un vouched ;  and  that  as  they  were  made  by 
a  law-agent,  and  formed  part  of  his  business-account,  they  fell  under  the  triennial  pre- 
scription; and, 

2.  That  the  business  accounts  were  prescribed ;  and  further,  that  it  appeared  that 
they  had  not  been  incurred  by  the  burgh,  but  by  Sir  Thomas  afterwards  Lord  Dundas, 
who  was  interested  in  the  politics  of  that  burgh,  and  for  whom  Innes  and  Handyside 
acted  as  agents. 

To  this  it  was  answered, — 

1.  That  the  cash-advances  were  completely  vouched  by  the  evidence  in  process,  and 
could  not  be  affected  by  the  triennial  prescription ;  and, 

2.  That  it  was  also  established  that  the  business  had  been  performed  on  account  of 
the  burgh ;  and  that  although  the  treasurer  kept  no  books,  yet  from  the  accounts  in  his 
possession,  it  did  not  appear  that  they  had  ever  been  paid ;  and  therefore  this  was  to  be 
considered  as  equivalent  to  the  writ  of  party,  and  suf&cient  to  establish  the  subsistence 
of  the  debt. 

The  Court,  on  the  report  of  the  Lord  Ordinary,  *'  sustained  the  defence  of  prescrip- 
tion as  to  all  the  business-accounts  pursued  for,  and  to  that  extent  assoilzied  the  defenders 
from  the  conclusion  of  the  present  action ;  but  found  that  the  plea  of  prescription  does 
not  apply  to  the  cash-advances,  and  remitted  to  the  Lord  Ordinary  to  proceed  accord- 
ingly ;  and  found  no  expenses  due  to  either  party." 

[743]  Pumier'a  AutTioriiiea.'-Dickaon,  July  5,  1681,  (11,090);  Watson,  Feb.  21, 
1711,  (11,095) ;  Donaldson,  Jan.  16, 1766,  (11,110) ;  Muirhead,  June  30, 1748,  (2506) ; 
Ledie,  Nov.  15,  1808,  (F.C.). 


No.  880.  V.  Shaw  743  (O.E.  808).    15  June  1827.    2nd  Div. 

W.  Gibson,  Pursuer. — Miller. 
D.  Stswabt,  Defender. — Cvmnghame, 

Process. — Incompetent  to  remit  a  cause  from  one  Division  of  the  Court  to  another, 
merely  on  account  of  its  connexion  with  a  cause  which  had  formerly  depended  in  that 
Division. 

After  the  action  against  the  Defender  Stewart  at  the  instance  of  Gibson,  as  partner 
of  William  Gibson  and  Company,  mentioned  on/e,  Vol.  I.  No.  425,  had  been  dismissed 
by  the  Second  Division  in  respect  of  defective  instance,  he  raised  a  new  action  relative 
to  the  same  matter  before  the  First  Division.  In  defence  against  this  action  it  was 
pleaded,  irder  dUOj  That  the  former  judgment  of  the  Second  Division  formed  a  res 
jtidicaia;  and  on  its  coming  before  the  Inner  House  of  the  First  Division,  their  Lord- 
ships, of  consent,  remitted  it  to  the  Second  Division,  *'  in  respect  of  the  connexion  of 
the  present  question  with  another  case  lately  depending  before  the  Second  Division,  and 
of  the  proceedings  had  therein,  as  well  as  the  arguments  founded  thereon ; "  but  the 
Second  Division,  *'in  respect  there  is  no  case  depending  in  this  Division  to  which  ttiis 
action  can  be  remitted  ob  eontingerUiam/*  remitted  it  back  to  the  First  Division. 

Their  Lordships  were  agreed,  that  except  in  the  cases  of  contingency  to  a  depending 
process,  where  remits  were  authorized  by  Act  of  Parliament,  it  was  incompetent  to  send 
a  case  from  one  Division  to  the  other,  on  the  ground  of  connexion  with  a  cause  formerly 
depending. 
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No.  881.       V.  Shaw  743  (O.B.  804).    15  June  1827     2nd  Diy.— Lord  M«okeiixie. 

A.  GouBLAT,  Pursuer. — SoL-OeK  Hope — BoswdL 
D.  Straton,  Defender. — Cowan. 

Bankruptcy — Sequestration — Ageid  and  Client, — ^An  agent  in  a  sequestration  held  not 
responsible  for  neglect  in  Uie  performance  of  duties  proper  to  the  trustee;  and 
obeerved,  that  the  agent  could  not  be  in  any  shape  recognised  by  the  Court  as  an 
officer  in  the  sequestration. 

The  late  William  Bisset  having  been,  in  1812,  elected  trustee  on  the  sequestrated 
estate  of  John  Peebles,  distiller  at  Stan  of  Fometh,  ap-  [744]  -pointed  the  defender 
Straton,  a  writer  in  Perth,  to  be  agent  in  the  sequestration.  Bisset  in  many  respects 
neglected  the  provisions  of  the  Act  of  Parliament ;  and  at  his  death,  which  happened 
in  1816,  he  left  the  estate  in  great  confusion,  with  a  considerable  part  of  his  intromis- 
sions unaccounted  for.  Grourlay,  the  purauer,  having  been  then  elected  trustee  in  his 
place,  raised  an  action  of  count  and  reckoning  against  his  representatives,  to  which  he 
also  called  Straton,  the  agent  in  the  sequestration,  concluding  against  him,  on  the  ground. 
That  as  Bisset  was  not  a  man  acquainted  with  business,  it  was  the  duty  of  Straton  to 
have  taken  care  that  the  provisions  of  the  statute  were  properly  followed  out ;  and  that 
he  himself  had  intromiasions  with  the  funds  of  the  estate. 

To  this  it  was  answered  by  Straton,  That  his  only  intromiasions  were  of  debts  due 
to  the  estate,  which  he  had  been  employed  to  recover  by  means  of  legal  diligence,  and 
it  was  not  alleged  that  he  had  failed  to  account  for  these ;  while,  as  to  the  neglect  and 
defalcation  on  the  part  of  Bisset  the  trustee,  that  he  alone  and  his  representatives  were 
liable ;  but  that  no  claim  could  lie  against  the  agents  who  had  nothing  to  do  with  the 
management  of  the  estate. 

The  Lord  Ordinary,  while  he  decerned  against  the  representatives  of  Biaset  for  the 
balance  unaccounted  for  by  him,  and  refused  to  allow  any  commission  to  be  deducted, 
assoilzied  Straton,  and  found  him  entitled  to  expenses.  In  the  mean  time  Straton  had 
raised  an  action  against  Grourlay  for  payment  of  the  account  incurred  to  him  as  agents 
amounting  to  L.83,  of  which  L.13  was  taxed  off  by  the  Auditor.  This  action  Gourlay 
resisted  on  the  same  grounds  on  which  he  founded  his  own  claim  against  Straton ;  and 
he  contended.  That  at  all  events,  as  L.13  had  been  taxed  off,  the  latter  was  not  entitled 
to  expenses  of  process.  The  Lord  Ordinary,  however,  decerned  in  favour  of  Straton 
for  the  balance  due  of  the  account  as  taxed  by  the  Auditor,  with  expenses ;  and  the 
Court  unanimously  refused  reclaiming  notes  on  the  part  of  Gk>urlay  in  both  processes. 

LoBD  JustiCB-GLXBK. — Thcsc  papcn  raised  the  question.  Whether,  when  creditora 
appoint  an  unfit  person  as  trustee,  they  are  entitled  to  look  to  the  agent  as  responsible 
for  the  proper  management  of  the  estate  ?  If  that  were  a  part  of  our  bankrupt  law, 
this  person's  conduct  would  deserve  much  consideration ;  but  I  have  always  discounte- 
nanced the  idea  of  recogniaing  the  agent  as  an  officer  in  a  sequestration.  I  cannot  hold 
an  agent  to  be  a  necessary  person  in  a  sequestration.  The  less  Htigation,  and  the  less 
use  there  ia  for  an  agents  the  better  for  the  estate.  The  Court,  therefore,  will  not 
recognise  agents  in  the  character  here  sought  to  be  imposed  on  them ;  and  the  Lord 
Ordinary's  interlocutor  must  consequently  be  adhered  to. 

The  other  Judges  concurred. 

Pursuer's  Authority.— Young,  Mjaxoh  1,  1827,  (ante,  No.  251). 
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No.  383.        V.  Shaw  745  (O.E.  805).    15  Jane  1827.    3nd  Div.— Lord  Mackenzie. 

Mrs.  Jean  Buchanan  and  Husband,  ParBuers.^ — Ivory — Spevrs. 

OoRBBTT,  BORTHWIGK,  and  COMPANY,  and  Trustees,  Defenders. — SoL-Gen. 

Hope — Dtmdas. 

Bankmpiey — Trustee — Esxpensea* — A  private  trustee  for  a  bankrupt  not^  entitled,  in 
sisting  himself  as  party  to  a  process,  to  insert  a  qualification  that  he  shall  not  be 
liable  for  the  expenses. 

This  was  an  action  at  the  instance  of  Mrs.  Buchanan  for  payment  of  a  promissory 
note  for  L.1800  by  Corbett,  Borthwick,  and  Company,  of  which  concern  her  son  was  a 
partner;  and  the  defence  was,  that  she  had  agreed  to  accept  of  her  son  as  sole  debtor. 
The  defenders,  however,  having  &iled  to  substantiate  this  averment,  the  liOrd  Ordinary 
pronounced  an  interlocutor  decerning  against  them,  with  expenses.  Against  this  inter- 
locutor the  defenders  gave  in  a  reclaiming  note ;  but  shortly  afterwturds  they  became 
iMmkrupt,  and  convey^  their  estates  to  trustees  for  behoof  of  their  creditors.  When 
the  cause  was  put  out  for  advising,  the  trustees  craved  to  be  allowed  to  sist  themselves, 
under  a  reservation  that  they  were  not  to  be  liable  for  expenses.  This  the  Court 
refused ;  but  they  allowed  them  to  be  sisted,  reserving  all  questions  as  to  their  liability, 
and  thereafter  refused  the  reclaiming  note. 


No.  888.        V.  Shaw  745  (O.E.  806).    15  June  1827.    2nd  Div.— Lord  Mackenzie. 

Mrs.  Jean  and  Mrs.  Isobel  Graham,  Pursuers. — Butherfu/rd. 

David  Graham,  Defender. — Mare. 
John  Graham,  Defender. — Coddmm — Mwrdach. 

Trust — OUigation. — ^The  managing  trustee  under  a  deed  of  settlement  having,  at 
receiving  a  discharge  of  a  count  and  reckoning,  granted  a  letter  to  the  pursuers, 
declaring  that  certain  claims  against  his  brother,  another  of  the  trustees,  were  not 
settled,  and  should  be  determined  by  a  submission — ^Held  that  both  these  parties 
were  accountable  under  that  letter. 

The  late  John  Graham,  father  of  the  pursuers,  who  was  predeceased  by  his  wife, 
conveyed  all  his  moveable  property,  by  a  trust-deed  of  settlement,  to  the  defender 
David  Graham,  writer  in  Kippen,  and  his  brother  John,  the  other  defender,  and  certain 
other  persons  (now  dead),  for  the  purpose  of  dividing  the  proceeds  between  the  pursuers 
and  a  granddaughter  by  a  deceased  son.  On  the  old  man's  death,  the  pursuers  brought 
a  reduction  of  the  trust4eed,  in  so  &r  as  it  tested  on  their  legi-  [746]  -tim  and  the 
share  of  the  goods  in  communion,  to  which  they  had  right  as  nearest  of  kin  to  their 
mother,  and  they  concluded  likewise  for  a  count  and  reckoning.  Among  other  sums 
due  to  the  trust-estate  were  the  contents  of  a  bill  for  L.127,  for  which  John  Graham 
was  accountable,  and  the  price  of  a  cow  and  some  hogs  which  he  had  purchased.  In 
1812,  the  pursuers,  having  succeeded  in  the  reduction,  made  a  settlement  as  to  the 
conclusions  of  count  and  reckoning,  and  granted  a  discharge  to  the  trustees ;  but  at  the 
same  time  the  defender  David  Graham,  who  was  the  managing  trustee  and  agents 
addressed  a  letter  to  the  husbands  of  the  pursuers,  stating,  that  "  notwithstanding  the 
discharge  subscribed  by  you  and  your  wives,  of  this  date,  to  the  trustees  of  the  late 
John  Graham,  I  hereby  declare  tibtat  the  bill,  and  interest  thereon,  mentioned  in  my 
brother^s  letter  of  the  11th  June  1811,  and  the  price  of  a  cow  and  some  hogs,  being  a 
score^  are  not  settled,  owing  to  my  brother^s  absence ;  which  bill  is  for  L.127,  and  sub- 
scribed by  Mr.  Graham  Feddal,  cUtted  16th  May  1809 ;  and  these  three  items,  unless 
amicably  settled,  shall  be  referred  to  Dr.  Graham  in  Aberfoil,  Mr.  Morrison  in  Drymen, 
or    ~  ,  or  any  one  of  them ;  and  the  award  of  the  arbiter 


^  Correct  Shaw's  Digest,  p.  62,  §  280,  where  the  word  not  is  omitted. 
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ia  to  be  sent  you,  on  knowing  the  amoont"  No  settlement  having  been  obtained  of 
these  reserved  items,  the  porauers,  in  1814,  raised  an  action  against  David  Graham 
before  the  Sheriff  of  Stirlingshire.  After  consideisble  procedure,  in  the  course  of  which 
a  forged  receipt  for  the  price  of  the  cow  and  hogs  was  lodged,  and  afterwards  with* 
drawn  from  process,  the  Sheriff  found  David  Graham  liable  to  implement  his  letter  by 
procuring  a  submission  of  the  items  in  question.  Both  parties  having  advocated,  the 
Lord  Ordinary  assoilzied  David  Graham ;  but  the  pursuen  reclaimed  against  his  Lord- 
ship's judgment,  and  at  the  same  time  raEsed  a  supplementary  action,  calling  both  John 
and  David,  who  were  now  the  only  surviving  trustees  of  Uie  dec^ued  Mr.  Giaham. 
In  this  supplementary  action  a  record  was  made  up,  and  the  case  reported  by  the  Lord 
Ordinary  to  the  Court,  who  took  up  both  actions  together.  For  David  it  was  pleaded. 
That  his  letter  did  not  imply  any  obligation  on  himself,  but  merely  that  the  discharge 
should  be  no  bar  to  the  pursuers  following  out  any  proceedings  against  John  Graham  for 
recovery  of  the  items  reserved ; — and  for  John  it  was  contended,  That  his  brother  had 
no  power  to  bind  him;  and  aJthough  the  pursuers  were  entitled  to  have  count  and 
reckoning  with  the  trustees,  they  were  not  entitled  to  demand  from  him,  as  an 
individual,  any  sum  received  by  him  from  the  trustees,  to  whom  he  was  ready  to  account, 
and  against  whom  he  had  sufficient  counter  claims  to  set  off  against  the  items  in 
question.  The  Court  recalled  the  interlocutor  of  the  Lord  Ordinary  in  the  advocation, 
coigoined  it  with  the  supplementary  action,  found  that  both  defenders  were  accountable 
under  David  Graham's  letter,  and  remitted  to  the  Lord  Ordinary  to  proceed  accordingly. 


No.  884.  V.  Shaw  747  (O.E.  807).    16  June  1827.    Ist  Div.— Lord  Eldin. 

J.  MuNRO,  Advocator. — Jeffrey — A.  iPNeilL 

P.  Bbown,  Bespondent. — Jameson — MatJiesoTL 

Lease — A.  S.  Dec.  14,  1756. — Held  that  an  action  of  removing,  founded  on  the 
irritancy  of  the  above  A.  8.,  as  to  being  in  arrear  of  two  years  rent,  ia  competent 
against  a  tenant  possessing  under  a  verbal  lease  from  year  to  year. 

In  1810  Munro  obtained  a  verbal  lease  for  one  year  of  the  &rm  of  Balnafoi,  on  the 
estate  of  Culcaim,  from  the  factor  of  certain  trustees  who  held  possession  of  the  estate 
pending  a  competition  for  it.  He  continued  to  possess  by  tacit  relocation  for  several 
years ;  but  having  incurred  an  arrear  of  more  than  two  years  rents,  Brown,  who  was 
appointed  judicial  factor  on  the  estate,  brought  an  action  before  the  Sheriff  of  Boss- 
shire,  libelling  on  the  A  S.  1756,  and  concluding  that  Munro  should  be  ordained  to 
find  caution  to  pay  the  arrears  of  rent,  and  also  the  future  rents,  during  his  continuing 
in  possession ;  and  failing  his  doiug  so,  that  he  should  be  decerned  to  remove  from  the 
farm.  Munro  found  caution  for  the  future  rents ;  but  having  denied  that  the  arrears 
were  owing,  he  declined  to  find  caution.  The  Sheriff,  being  satisfied  that  these  arrears 
were  due,  ordained  him  to  remove. 

Of  this  Judgment  he  brought  an  advocation,  and  contended, — 

1.  That  the  A.  S.  1756  had  no  reference  to  verbal  leases,  nor  to  such  leases  as  were 
continued  from  year  to  year  by  tacit  relocation;  and  therefore  that  an  action  of 
removing,  founded  on  an  irritancy  created  by  that  act,  was  incompetent ;  and, 

2.  That  although  the  rent  was  originally  L.16  per  annum,  yet  it  had  been  subse- 
quentiy  reduced  in  amount,  and  any  arrear  was  more  than  extinguished  by  counter 
claims. 

To  this  it  was  answered, — 

1.  That  the  A.  S.  was  equally  as  much  applicable  to  a  tenant  possessing  on  a  verbal 
lease,  as  to  one  who  possessed  on  a  written  lease ;  and  that  a  landlord,  who  has  allowed 
a  tenant  to  possess  for  a  series  of  years  by  tacit  relocation,  instead  of  requiring  a  written 
lease  to  be  executed,  was  entitied  to  avail  himself  of  the  benefit  of  the  A  S. ;  and, 

2.  That  as  it  was  admitted  that  the  rent  was  originally  L.16,  and  there  was  no 
evidence  of  the  alleged  reduction,  nor  of  the  counter  claims,  the  judgment  of  the 
Sheriff  was  well  founded. 

The  Lord  Ordinary  repelled  the  reasons  of  advocation,  and  remitted  eimplicUer ; 
and  the  Court  adhered. 
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I/>RD  Pbibidknt. — I  see  no  reason  why  the  A.  8.  should  not  apply  to  this  case  as 
much  as  to  that  of  a  written  lease.  Where  a  tenant  possesses  from  year  to  year,  he 
may  no  doubt  be  remoyed  at  the  end  of  any  one  year ;  but  if  he  has  incurred  arrears, 
and  resist  an  action  of  removing,  there  appears  no  incompe-  [748]  -tency  in  ordaining 
him  to  find  caution  for  these  arrears,  and  for  the  rents  which  may  arise  during  his 
subsequent  possession ;  and  failing  his  doing  so,  to  decern  him  to  remove.  Accordingly 
the  A.  8.  is  daily  applied  to  leases  which  are  about  to  expire. 

The  other  Judges  concurred. 


No.  886.  V.  Shaw  748  (O.E.  809).    16  June  1827.    2nd  Div.— Lord  Eldin. 

Kobbrtson's  Trustee,  Petitioner.— /S&ene. 

J.  OuGHTERSON  and  Others,  Respondents. — Fyper.  . 

Proce«fr—iBanATifp%—iSc^t^<ra^um.— Held,— 1.— That  an  interlocutor  of  a  Lord 
Ordinary,  during  vacation,  in  sequestration,  in  not  final,  but  is  reviewable  by  the 
Inner  House. — 2. — That  it  is  competent  for  the  trustee  on  a  sequestrated  estate  to 
apply  by  summary  petition  to  the  Court  of  Session  for  warrant  to  examine  persons 
connected  with  the  business  of  the  bankrupt.— 3.— That  the  partners  in  trade  of  the 
bankrupt  (though  not  in  the  busmess  in  respect  of  which  he  was  sequestrated)  fall 
within  the  meaning  of  the  Bankrupt  Statute  as  persons  connected  with  his  business, 
and  that  they  cannot  escape  examination  by  a  dissolution  of  the  partnership  subse- 
quent to  the  bankruptcy,  though  prior  to  the  sequestration ;— and,— 4.— That  the 
trustee  is  not  obliged  to  prepare  interrogatories  to  be  communicated  to  the  parties 
prior  to  examination. 

James  Eobertson  was  a  partner  of  two  separate  companies  of  Robertson,  Oughterson, 
and  Company,  and  William  Leitch  and  Company,  carrying  on  business  in  Greenock. 
His  afiairs  having  become  embarrassed,  he  called  a  meeting  of  his  creditors  in  the  end 
of  June  1826,  and  was  subsequently  sequestrated  as  an  individual  in  August  following 
A  competition  arose  for  the  office  of  trustee;  but  on  this  being  determined  by  a 
judgment  of  the  Court,  the  trustee  confirmed  presented  an  application  to  the  Sheriff  of 
Renfrewshire  for  the  examination  of  the  bankrupt,  "and  others  connected  with  his 
business,"  in  terms  of  the  32d  section  of  the  Bankrupt  Statute.  The  Sheriff  granted  a 
general  warrant  accordingly,  and  under  it  were  cited  James  Oughterson  and  William 
Robertson— the  one  a  nephew,  and  the  other  a  nephew-in-law  of  the  bankrupt,  and  his 
partners  in  the  concern  of  Robertson,  Oughterson,  and  Company, — George  Oughterson 
a  clerk  in  that  house,  and  William  Leitch,  the  bankrupt's  partner  in  the  concern  of 
William  Leitch  and  Company.  The  avowed  object  of  the  trustee  in  citing  these  parties 
for  examination  was  to  expiscate  the  circumstances  attending  an  alleged  fraudulent 
transfer-  [749]  -ence  made  by  the  bankrupt,  within  sixty  days  of  his  bankruptcy  of 
L.1300  held  by  him  as  stock  of  the  concern  of  William  Leitch  and  Company  in  favour 
of  his  partners  in  the  concern  of  Robertson,  Oughterson,  and  Company.  At  the  diet 
of  examination,  and  before  proceeding  to  take  the  deposition  of  the  bankrupt,  the 
trustee  moved  the  Sheriff  that  Oughterson,  one  of  the  parties  cited,  should  not  be 
allowed  to  be  present  at  the  exammation  of  the  bankrupt.  To  this  it  was  answered. 
That  Oughterson,  as  a  creditor,  was  entitled  to  be  present ;  and  that  his  own  citoti^ 
was  illeg^,  as  he  did  not  fall  within  the  description  in  the  warrant  of  persons  connected 
with  the  business  of  the  bankrupt. 

The  Sheriff;  "  in  respect  that  Mr.  Oughterson  is  ranked  as  a  creditor  of  the  estate, 
and  does  not  appear  to  fall  under  the  description  of  persons  who  might  properly  be 
cited  under  the  general  warrant  for  examination  along  with  the  bankrupt,"  refused, 
hoc  skOUf  to  sustain  the  objection.  Thereupon  the  trustee,  taking  it  for  granted  that 
the  Sheriff  would  not  allow  the  examination  of  Oughterson  and  the  other  persons,  did 
not  press  him  to  examine  them,  but  unmediately  presented  a  petition  to  the  Lord 
Ordinary  on  the  Bills,  (this  being  in  time  of  vacation,)  setting  forth  the  cireumstances, 
and  praying  for  warrant  to  cite  for  examination  before  the  Sheriff  the  persons  formerly 
cited  under  the  ^neral  warrant,  and  also  Geowe  Robertson,  brother  of  the  bankrupt 

To  this  petition  answers  were  given  in  for  Oughterson  and  others,  who  contended,— 
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1.  That  the  petition  was  incompetent^  aa  the  Bankrapt  Statute  only  authorised  an 
application  for  examination  to  be  made  to  the  Sheriff  but  not  to  the  Courts  and  as  the 
troBtee  had  not  insisted  for  the  examination  of  the  respondentSi  or  obtained  a  judgpnent 
from  the  Sheriff  as  to  their  liability  to  be  examined. 

2.  That  none  of  the  parties  sought  to  be  examined  were,  within  the  meaning  of  the 
act,  members  of  the  bankrupt's  fiunily,  or  connected  with  his  business,  by  which  must 
be  understood  the  business  in  respect  of  which  he  was  sequestrated, — both  the  ooncema 
of  Bobertson,  Oughterson,  and  Company,  and  William  Leitch  and  Company,  being 
perfectly  solvent ;  and  besides,  as  to  the  former  of  these,  the  bankrupt  had  ceased  to 
be  a  partner  by  adyertisement  in  the  G^asette  in  July  1826,  prior  to  the  date  of 
the  sequestration,  though  subsequent  to  the  bankrupt  having  called  a  meeting  of  his 
creditors. 

3.  That,  in  particular,  Messrs.  Oughterson  and  Robertson,  being  creditors  of  the 
bankrupt,  were  not  liable  to  be  examined,  the  more  especially  as  they  were  the  parties 
to  whom  the  transference  which  the  trustee  wished  to  challenge  had  been  made,  and 
consequently  could  not  be  subjected  to  a  judicial  examination  for  the  purpose  of  cutting 
down  their  own  rights. 

4.  That  as  to  Greorge  Bobertson,  he  had  not  been  cited  before  the  [760]  SherLff, 
and  could  not  competently  be  called  on  to  appear  in  an  application  to  the  Court  of  Session 
in  the  first  instance ;  and, 

5.  That  at  all  events  the  parties  could  only  be  examined  on  special  interrogatories 
previously  prepared  and  approved  of,  and  communicated  to  them  beforehand. 

The  Lord  Ordinary  having  granted  warrant  as  craved,  Oughterson  and  others 
presented  a  reclaiming  note  to  the  Court,  to  the  competency  of  which  it  was  objected 
by  the  trustee.  That  as,  by  the  Bankrupt  Statute,  the  Lord  Ordinary  in  vacation  was 
vested  with  the  full  powers  of  the  Court,  and  as  provision  was  made  for  a  direct  appeal 
to  the  House  of  Lords  from  his  judgment,  it  must  necessarily  be  final,  and  not  subject 
to  roview  by  the  Inner  House.  On  this  point  the  Court  consulted  the  Judges  of  the 
First  Division,  and  thereafter,  with  the  unanimous  concurrence  of  their  Lordships, 
ropelled  the  objection  to  the  competency ;  but  on  the  merits  they  unanimously  rofused 
the  note,  with  expenses. 

The  Court,  while  they  were  of  opinion  that  the  application  to  the  Court  of  Session 
was  a  competent  procedure  in  the  circumstances  of  the  case — ^that  the  parties  fell  within 
the  description  contained  in  the  32d  section  of  the  Bankrupt  Statute,  and  that  special 
interrogatories  previously  propared  could  not  be  required, — also  held  that  it  would  be 
competent  to  any  of  the  parties,  when  they  appeared  before  the  Sheriff  to  plead  any 
grounds  which  they  conceived  exempted  them  from  the  liability  to  be  examined,  or  to 
object  to  the  particular  questions  that  might  be  put  to  them. 

Respondent's  Aut?iariiie8.—Wljd&,  Dec.  4, 1792 ;  Bell's  Cases,  p.  75 ;  Mintosh,  &c., 
Dec.  14,  1825,  {ante,  Vol.  IV.  No.  226). 


No.  387.        V.  Shaw  750  (O.E.  812).    16  June  1827.    2nd  Div.— Lord  Cringletie. 

R  C.  BONTINE,  Suspender. — D.  of  F.  Moncreiff-^Speirs. 
J.  Garrick, — Bespondent — SoL-Oen.  Hope — Donald. 

Entail — Bill  passed  to  try  the  question,  whether  an  heir  in  possession  of  an  estate 
under  an  entail  was  entitied  to  cut  wood  necessary  to  the  comfort  and  amenity  of 
the  mansion-house. 

The  respondent  Carrick,  wood-merchant  at  Balfron,  purchased  from  Oraham  of 
Gartmore  a  considerable  extent  of  growing  timber  on  the  entailed  estate  of  Gartmore, 
and  granted  bills  for  the  price.  Graham  shortly  thereafter  left  the  country,  having 
executed  a  deed  of  trust  for  behoof  of  his  creditors ;  and  Carrick  having  commenced  to 
cut  down  the  wood  purchased  by  him,  Bontine,  the  eldest  son  of  Graham,  and  next 
heir  of  entail,  presented  a  bill  of  suspension  and  interdict,  on  the  groimd  that  great 
part  of  the  wood  sold  by  his  father  was  unripe,  and  not  fit  for  cutting,  and  that  it 
included  the  old  timber  round  the  family  burial-place  and  about  the  mansion-house,  to 
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the  amenity  and  comfort  of  which  it  was  [761]  absolutely  necessary.  The  Lord 
Ordinary  remitted  to  a  land-surveyor  to  report  whether  any  of  the  wood  in  question 
was  unfit  for  cutting,  and  the  cutting  of  which  would  render  the  mansion-house 
altogether  uncomfortable.  The  surveyor  accordingly  returned  a  report,  in  which  he 
pointed  out  a  considerable  number  of  trees  which  in  his  opinion  ought  not  to  be  cut,  as 
being  necessary  to  the  comfort  and  amenity  of  the  mansion-house. 

The  Loid  Oxdinary  passed  the  bill  as  to  the  trees  pointed  out  by  the  surveyor,  and 
refused  it  quoad  tdtra  ;  and  the  Court  refused  a  reclaiming  note  for  Carrick,  it  being 
understood  that  caution  was  to  be  found  by  Bontine  to  the  extent  to  which  the  bill 
was  passed. 

Lord  Olbnlkb. — On  the  understanding  that  the  bUl  is  passed  only  on  caution,  I 
think  it  right  that  the  question  here  raised  should  be  tried.  It  is  a  question  of  great 
difficulty  and  nicety  how  hx  an  heir  of  entail  is  limited  in  his  powers  of  cutting  wood ; 
but  it  certainly  is  not  so  dear  a  point  that  he  is  under  no  limitation  whatever  as  to 
warrant  the  refusal  of  the  bill.  If  the  bill  be  refused,  the  damage  done  will  be  irre- 
parable ;  while,  if  passed,  although  Carrick  be  ultimately  found  entitled  to  cut  the 
wood,  he  will  be  secured  from  loss  in  consequence  of  the  delay  by  the  caution  to 
be  found. 

LOBD  PlTMILLT  concuTTed. 

Lord  Allowat. — I  hesitate  very  much  as  to  passing  this  bill.  I  do  not  say  that  it 
is  impossible  to  bring  such  a  case  as  might  warrant  the  interference  of  the  Court,  though 
on  general  principles  I  doubt  exceedingly  the  power  of  the  Court  to  interfere.  The 
only  case  on  the  point  is  that  of  Oxenford,  and  there  the  Court  refused  to  prevent  the 
wood  from  being  cut.  The  case  of  Ellon  is  no  authority  to  the  contrary.  I  heard 
President  Blair's  speech  in  that  case,  and  he  proceeded  entirely  on  this,  that  the  Castle 
of  EUon  was  specially  prohibited  in  the  entail  from  being  sold.  The  question  as  to  the 
powers  of  life-ronters  does  not  at  all  apply,  as  an  heir  of  entail  is  in  no  respect  in  a  situa- 
tion similar  to  a  liferenter ;  that  of  a  minister  resembles  it  more  nearly,  and  it  has  been 
found  that  a  minister  cannot  be  prevented  from  cutting  trees  on  the  glebe. 

Lord  JusnoB-CLRRK. — We  are  not  proposing  to  decide  finally  any  point  of  law,  but 
merely  to  pass  a  bill  in  order  to  try  the  question.  The  greater  part  of  the  wood  sold 
remains  unfettered  by  the  interdict,  and  Uie  question  is  confined  to  that  wood  which  is 
said  to  be  necessary  to  the  comfort  of  the  house  as  a  permanept  residence ;  and  as,  on 
the  one  hand,  the  damage,  if  done,  can  never  be  repaired,  while,  on  the  other,  no  risk 
Is  run,  since  caution  Ib  to  be  found,  I  think  it  right  that  the  question  should  be  tried, 
whether  an  heir  is  entitled  to  cut  wood  of  that  description,  la  the  case  of  M'Kenzie, 
although  the  matter  was  arranged  by  the  parties,  the  views  taken  by  the  Court  show 
that  this  is  not  so  extraordinary  an  attempt  as  is  supposed ;  and  although  the  case  of 
Oxenford  stands  in  our  books  as  an  authority,  yet^  to  a  certain  extent  at  least,  it  was 
trenched  on  by  the  decision  in  the  case  of  Greenock.  I  admit  that  it  is  only  in  extreme 
cases  that  the  Court  can  interf ero ;  but  when  such  do  occur,  I  see  no  principle  to  pre- 
vent their  interferonce.  It  is  not  necessary,  however,  to  [762]  decide  the  point  now, 
as  we  are  only  called  on  to  pass  the  bill,  sufficient  precaution  being  taken  to  prevent  the 
respondent  suffering  any  loss. 

Suspendet^B  AtUJiorities, — Lord  Cathcart,  (case  of  Greenock,)  Jan.  31, 1755,  (15,403) ; 
Gordon,  (case  of  EUon,)  Jan.  24,  1811,  (F.C.) ;  M<Eenzie,  Mareh  6,  1824,  (ante,  Vol. 
II.  No.  713) ;  Dickson,  Jan.  24,  1823,  {ante,  Vol.  IL  No.  143);  Tait,  Dec.  2,  1825, 
(anie,  VoL  IV.  No.  196). 

Seapondenfs  AtdhcrUieB. — Sandford,  p.  161 ;  Hamilton  t;.  Lady  Oxenford,  Feb.  16, 
1755,  (15,408). 

[Cf.  Boyd  V.  Graham's  Trudees,  6  8.  74 ;  B(yyd  v.  Boyd,  8  M.  639.] 
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No.  804.  V.  Shaw  759  (O.B.  820).    21  June  1827.    Irt  Dir.— Lord  EldliL 

Bev.  Dr.  G.  H.  Baibd,  Suspender. — Sol.'Om.  Hope — Marshall. 
Little's  Trusties,  Chargers. — Mwrray — Jameaon, 

Bill  of  Exchange — Sexennial  PreecripHon — Oaffi. — Cucnmstancefi  in  which  although  a 
party  admitted  that  he  had  granted  a  promiaaory  note  which  was  preacrihed,  and  that 
he  had  not  paid  it^  yet^  having  denied  that  it  was  ever  intended  to  conatitute  a  debt 
against  him,  was  found  not  liable  for  the  debt. 

In  1808,  the  suspender,  who  then  taught  the  logic  class  in  the  University  of  Edin- 
burgh, having  taken  an  interest  in  Williun  Craig,  one  of  the  students,  requested  the 
late  Mr.  little,  writer  to  the  Signet^  to  receive  him  as  an  apprentice.  That  gentleman 
having  done  so,  and  the  suspender  having  agreed  to  be  Craig's  cautioner,  indentures 
were  executed,  and  on  occasion  of  their  being  signed  by  the  suspender,  Mr.  little,  on 
the  19th  of  August  1808,  addressed  to  mm  this  letter: — "Mr.  Craig  brings  hia 
indentures  to  be  signed  by  you.  As  they  contain  a  discharge  of  the  apprentice-fee  of 
L.130,  it  is  right  that  I  should  have  a  voucher  for  that  sum ;  and  if  agreeable  to  you,  I 
shall  take  a  joint  promissory  note  from  you  and  Mr.  Craig,  which  can  be  paid  at  the 
young  gentleman's  conveniency."  A  promissory  note  was  accordingly  granted  by  the 
suspender  and  Craig  of  the  above  date.  The  latter  served  a  regular  apprenticeship,  and 
was  admitted  a  writer  to  the  Signet ;  but  he  failed  to  pay  the  promissory  note. 

In  1818,  and  after  the  death  of  Mr.  Little,  hia  trustees  raised  an  action  against  the 
suspender  for  payment  of  the  debt^  in  which  they  obtained  decree  in  absence ;  and 
having  charged  him  upon  it,  he  brought  a  suspension,  in  which  he  contended  that  the 
bill  was  prescribed,  and  that  the  debt  could  only  be  proved  by  his  oath 

After  considerable  litigation,  the  chargers  made  a  reference  to  the  oath  of  the 
suspender,  and  he  thereupon  emitted  a  deposition,  of  which  the  material  part  was  in 
these  terms : — "  Being  shown  a  promissory  note,  bearing  to  be  dated  19th  August  1808, 
promising  to  pay  the  sum  of  L.130  sterling  to  Mr.  James  little,  writer  to  &e  Signet^ 
or  order,  for  tiie  contents  of  which  promissory  note  decree  was  pronounced  against  him 
by  the  Court  of  Session  on  24th  January  1821 ;  and  being  demred  to  say  whether  the 
signature  Geo.  H.  Baird,  adhibited  to  the  said  note,  is  the  subscription  of  the  deponent, 
and  was  adhibited  by  him  t  depones  that  it  is  his  subscription.  Interrogated  if  said 
promissory  note  was  granted  to  Mr.  little  for  the  amount  of  the  apprentice-fee  of 
William  Craig,  whose  name  appears  at  the  note ;  and  whether,  in  the  indenture  of  the 
said  [760]  William  Craig,  to  which  the  deponent  was  cautioner  for  Craig,  the  said 
apprentice-fee  was  discharged,  and  the  said  note  at  the  same  time  delivered  to  the  said 
Mr.  little  ?  depones  that  the  note  was  granted  for  the  said  apprentice-fee ;  but  he  does 
not,  at  this  distance  of  time,  recollect  the  date  of  its  delivery.  Depones,  that  it  is 
most  likely  that  he  was  cautioner  in  the  indenture  for  the  due  performance  of  it,  which 
he  understands  to  mean  the  good  behaviour  of  the  young  man  in  the  fulfilment  of  his 
duty  as  an  apprentice.  Interrogated  if  he  ever  paid  the  contents  of  the  said  notet 
depones  that  he  never  did,  because,  when  he  signed  that  bill,  it  was  the  deponent's 
perfect  understanding  that  he  was  never  to  be  called  upon  to  make  payment,  and  he 
did  not  consider  it,  therefore,  as  constituting  a  debt  against  him ;  that  Mr.  little,  in 
express  terms,  stated  to  the  deponent  that  it  was  not  to  constitute  any  debt  against 
him ;  and  that  he  (the  deponent)  was  neither  to  be  imderstood  to  be  liable  for  payment 
of  it,  nor  ever  to  be  called  upon  for  payment  of  it ;  and  the  deponent  added,  that  he 
remembered  distinctly  Mr.  Little  stating  that  he  would  in  no  circilmstances,  or  at  any 
future  period  of  time,  be  called  upon  for  payment  of  a  farthing  of  it."  After  giving  a 
history  of  the  circumstances  under  which  the  note  had  been  granted,  he  deponed,  "  That 
he  and  Mr.  little  had  repeated  conversations  upon  the  subject,  both  before  and  after 
the  date  of  the  indenture,  and  that  Mr.  little  always  said  that  the  deponent's  signing 
the  promissory  note  for  the  apprentice-fee  would  have  the  efiect  of  stimulating  the 
young  man's  exertions  to  work  it  off ;  but  Mr.  little  never  on  any  occasion  gave  the 
most  distant  hint  that,  in  the  event  of  Craig  failing  in  those  exertions,  he  (the  deponent) 
should  be  called  upon  for  payment  of  that  note.  Interrogated  whether  he  knows 
whether  Mr.  Little  ever  got  payment  from  Craig  of  this  note  in  the  manner  before 
stated  t  depones  that  he  never  made  any  inquiry,  as  he  did  not  conceive  he  had  any 
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thing  to  do  with  it    Depones,  that  he  belieyes  that  Ciaig  completed  the  period  of  his 
indentuie." 

The  Lord  Ordinary  found  the  oath  negative,  and  therefore  suspended  the  letters ; 
and  the  Court  adhered. 

[Cf.  Drummond  v.  Orichion,  10  D.  344,  347.] 


No.  396.       V.  Shaw  761  (O.E.  823).    21  June  1827.    2nd  Div.— Lord  Mackenzie. 

r.  Brucb  V.  J.  C.  Bruce. 

[Fully  reported  4  W.  &  S.  240 :  5  S.R.R.  (H.L.)  357.] 


No.  897.  V.  Shaw  765  (O.E.  825).    22  June  1827.    1st  Div.— Lord  Eldin. 

J.  Miller  and  Others,  Pursuers. — SoL-Qen,  Hope — Rutherfiird. 
G.  Brown  and  Others,  Defenders. — Jameson — Matheson, 

Process — Lis  cdibi  pendens, — ^An  action  having  been  raised  and  carried  on  in  an  Inferior 
Court ;  and  thereafter  an  action  of  the  same  nature  having  been  brought  before  the 
Court  of  Session;  a  defence  of  lis  alibi  sustained,  although  an  advocation  of  the 
former  was  brought. 

Miller  and  others,  after  bringing  an  action  before  the  Magistrates  of  Glasgow,  in 
which  considerable  procedure  had  tsJcen  place,  raised  another  against  the  same  partie8, 
and  for  the  same  debt,  before  the  Court  of  Session,  and  then  brought  an  advocation  ob 
eaniingentiam.  In  defence  it  was  maintained  that  the  action  was  excluded  by  lis  cdibi 
pendens.    The  Lord  Ordinary  and  the  Court  sustained  this  defence. 


Ho.  898.  V.  Shaw  765  (O.E.  825).    22  Jnne  1827.    Ist  Div. 

A.  ToRRT  and  Others,  Petitioners  and  Bespondents. — Cockbum — Bobertson. 
J.  Spbncb,  Bespondent  and  Petitioner. — D.  of  F.  Moncreiff—D.  Maefarlane, 

Bankruptcy — Sequestration. — A  meeting  of  creditors  ordered  to  receive  the  resignation 
of  the  trustee  on  a  bankrupt  estate.  Observed,  That  a  trustee  is  not  entitled  to 
reject  claims  duly  received,  on  making  up  his  report  as  to  the  concurrence  in  an  offer 
of  composition. 

The  estates  of  Torry  having  been  sequestrated  under  the  Bankrupt  Act,  and  Spence 
appointed  trustee,  Torry  offered  a  composition,  which  was  agreed  to  by  the  creditors 
who  were  present  at  the  meeting.  Thereafter  Spence  proceeded  to  investigate  their 
claims,  some  of  which  he  re>  [766]  -jected,  and  then  reported  that  the  requisite  con- 
currence had  not  been  obtained.  A  meeting  of  the  creditors  was  afterwaids  held,  at 
which  they  resolved  that  it  was  inexpedient  to  have  any  further  procedure  under  the 
sequestration,  except  to  have  the  composition  approved  o^  and  the  trustee  discharged, 
— ^recommended  to  the  trustee  to  give  to  the  bankrupt  the  necessary  certificate, — and 
authorized  the  bankrupt  to  apply  to  the  Court  for  an  approval  of  the  composition. 
Against  this  resolution  Spence  presented  a  petition  and  complaint,  praying  to  have  it 
found  null  and  void,  and  that  two  of  the  commissioners  were  disqualified  from  acting, 
— ^to  appoint  a  general  meeting  for  a  new  election  of  commissioners,  and  to  receive  his 
resignation.  At  the  same  time,  Torry,  with  concurrence  of  a  large  body  of  the  creditors, 
also  presented  a  petition  to  the  Court,  praying  for  the  appointment  of  a  meeting  to 
remove  Spence,  or  receive  his  resignation,  or  otherwise  to  ordain  him  to  grant  the 
proper  certificate,  and  thereafter  to  approve  of  the  composition. 

On  the  part  of  Tony  and  others  it  was  maintained,  That  Spence  had  acted  illegally 
in  rejecting  the  claim  of  any  of  the  creditors  who  had  been  ranked,  seeing  that  he  had 
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no  power  to  do  00,  except  on  the  occasion  of  making  a  dividend,  and  that  his  conduct 
in  other  respects  had  been  snch  that  he  onght  to  be  remoyed. 

On  the  other  hand  Spence  contended,  That  he  was  bonnd  to  investigate  the  state 
of  aflbirs  before  he  conld  be  obliged  to  grant  a  certificate,  and  therefore  he  had  acted 
legally ;  bat»  as  he  was  willing  to  resign,  he  had  no  objection  to  a  meeting  being  called 
for  that  purpose. 

The  Court  granted  the  prayer  of  Spence's  petition  as  to  calling  a  meeting  for 
receiving  his  resignation,  and  appointed  Tony's  petition  to  be  intimated. 

The  Lord  President  observed,  that  Spence  had  no  power  to  reject  claims  which  had 
been  received  at  this  stage  of  the  proceedings. 


No.  401.         V.  Shaw  771  (O.E.  881).    22  June  1827.    2]id  Div.— Lord  Oringletie. 

Professor  Coupsb  and  Others  v.  Marquis  of  Butb. 
[Fully  reported  4  W.  &  S.  335 ;  5  S.RR  (H.L.)  399.] 


No.  402.  V.  Shaw  776  (O.E.  886).    28  June  1827.    Ist  Diy.— Lord  Eldin. 

Sir  B.  Dunbar  and  G.  Dunnkt. — Maitland — Ivory. 
D.  Clyne,  S.S.C. — Cockbum — Boswdl 

Arregtment — Mulitplepoinding — Expenses, — A  party  in  whose  hands  arrestments  had 
been  executed,  having  thereafter  accepted  bills  for  the  fund  so  arrested  in  &vour  of 
the  common  debtor,  who  indorsed  them  to  a  third  party  aware  of  the  arrestment ; 
and  the  arrestee  having  raised  a  multiplepoinding,  and  the  arrester  having  been  pre- 
ferred— Held, — 1. — ^That  the  arrestee  was  not  entitled  to  the  expenses  of  raising  Uie 
multiplepoinding ; — and, — 2. — That  both  he  and  the  indorsee  of  the  bills  were  UaUe 
to  the  arrester  in  expenses. 

Clynci  who  was  creditor  of  one  Fraser,  executed  an  arrestment^  on  the  10th  of  May 
1825,  to  the  extent  of  L.500,  in  the  hands  of  Sir  Beigamin  Dunbar,  and  thereafter  he 
constituted  his  debt  against  Eraser  to  the  amount  of  L.460.  On  the  17th  of  June  Sir 
Benjamin  Dunbar  accepted  two  bills  in  favour  of  Fraser,  the  one  for  L.150,  and  Uie 
other  for  L.20,  payable  four  months  after  date.  In  December  of  that  year,  Clyne 
raised  a  process  of  forthcoming  against  Sir  Benjamin,  to  which  he  called  Dunnet^  an 
alleged  creditor  of  Fraser,  as  a  party.  Thereafter,  on  the  17th  of  that  month,  Fraser 
indorsed  the  two  bills  to  Dunnet ;  and  thereupon  a  process  of  multiplepoinding  was 
brought  by  Sir  Benjamin,  who  also  raised  a  suspension  of  a  threatened  charge  on  the 
bills.  The  Lord  Ordinary  preferred  Clyne  to  the  fund  in  medio^  under  deduction  of 
the  expenses  incurred  by  Sir  Benjamin ;  but  found  no  expenses  due  to  Clyne.  The 
latter  thereupon  reclaimed,  and  contended.  That  as  Sir  Beigamin  had  granted  the  bills 
subsequent  to,  and  in  breach  of  the  arrestment^  and  as  Dunnet  must  have  been  aware 
of  its  existence  prior  to  the  bills  being  indorsed  to  him,  they  ought  to  be  found  liable 
to  him  in  expenses. 

The  court  accordingly,  on  these  grounds,  altered  the  interlocutor,  found  Sir  Benjamin 
entitled  to  no  expenses  as  raiser,  and  decerned  against  both  him  and  Dunnet  for  those 
incurred  by  Clyne. 

No.  407.  V.  Shaw  779  (O.E.  840).    26  Jane  1827.    Irt  Div. 

Dr.  Duncan,  Pursuer.— -4.  Wood. 
Hugo  Arnott,  Defender.— J^orty^A. 

Profnng  of  the  Tenor. — ^Held  that  it  is  incompetent  to  prove  the  tenor  of  an  extracted 
decree  or  interlocutor,  without  also  proving  the  tenor  of  the  summons. 

Dr.  Duncan  raised  a  summons  of  proving  of  the  tenor  of  certain  interlocutora  which 
had  been  pronounced  in  a  process,  the  originals  of  which,  together  with  tiie  summons. 
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had  been  lost.  They  had  not  been  extracted ;  and  it  being  objected  that  the  puisuer 
ought  to  prove  the  tenor  of  the  sammons  before  he  could  competeutly  prove  that  of 
the  interlocutors,  the  [780]  Court  sustained  the  objection,  and  sisted  process  till  a 
supplementary  summons  should  be  brought. 


No.  408.        V.  Shaw  780  (O.E.  841).    26  June  1827.    2iid  Div.— Lord  Oringletia. 

D.  Sim,  Pursuer. — Jeffrey — Jameson. 
G.  Stbwart,  Defender. — Sol.-Gen.  Hope — Forsyth. 

Sale — Property — Bounding  Title. — A  party  having  purchased  an  area,  which  was 
described  in  the  disposition  as  bounded  by  the  property  of  another,  (previously 
acquired  from  the  same  author,)  and  bearing  reference  to  a  plan,  whereon  this 
property  was  delineated  as  consisting  of  a  house  with  a  projecting  outside  stair — 
Held,  that  although  the  stair  projected  beyond  the  property,  yet  he  was  not  entitled 
to  challenge  it  as  an  encroachment. 

Acquiescence. — Question  as  to  the  effect  of  acquiescence  in  qualifying  or  limiting  a 
feudal  title. 

M'Leod,  the  proprietor  of  certain  subjects  in  the  village  of  Gorbals,  disponed,  in 
1719,  to  Mitchells  a  part  of  it,  described  as  a  piece  of  waste  or  vacant  ground,  bounded 
in  a  manner  specified  in  the  disposition,  which  further  reserved  "  to  my  said  disponees 
six  feet  backwards,  to  be  kept  clear  for  preserving  my  said  disponees  their  light  in  any 
building  to  be  erected  on  the  premises."  MitcheUs  were  infeft  on  this  disposition  in 
1793  ;  and  they  then  built  a  house  on  the  area  so  conveyed  to  them,  erecting  the  back 
wall  of  the  house  on  the  verge  of  it,  according  to  the  boundaries  specified  in  the  dis- 
position ;  but  the  house  being  intended  to  be  occupied  in  two  separate  flats,  they  made 
a  door  in  the  upper  flat  opening  to  the  back,  for  access  to  which  they  built  an  outside 
stair  projecting  over  part  of  the  six  feet  reserved  in  the  disposition,  and  entering  from 
a  street  which  passed  the  side  of  the  house.  The  house  thus  built  was,  in  1812,  (after 
an  intermediate  transference,)  conveyed  to  the  father  of  the  present  defender,  who  was 
legularly  infeft  In  the  meantime,  the  remainder  of  the  property  (on  which  also  there 
was  a  house)  descended,  on  the  death  of  M'Leod,  to  his  son,  who,  in  1823,  conveyed 
it  to  the  pursuer  Sim  by  a  disposition  describing  it  as  bounded  by  ''  property  belonging 
to  the  heirs  of  the  late  Mr.  John  Stewart,"  and  making  reference  to  a  plan  of  the 
premises  which  was  subscribed  by  the  seller  as  relative  thereto,  and  in  which  the 
defender's  property  was  laid  down  with  the  outside  stair  delineated  as  a  part  of  it.  No 
objection  had  previously  been  made  to  the  stair  by  M'Leod  or  his  son ;  but  Sim  now 
raised  an  action,  concluding  to  have  it  found  that  he  was  proprietor  of  the  six  feet 
extending  backwards  from  the  defender's  boundary,  subject  only  to  the  service  ne 
luminibus  offidaiur^  and  that  the  defender  should  be  ordained  to  remove  the  outside 
stair  as  an  encroachment  on  his  property. 

To  this  it  was  pleaded  in  defence, — 

1.  That  the  pursuer's  authors  having  allowed  the  stair  to  be  built,  and  [781]  having 
acquiesced  in  its  remaining  for  thirty  years,  the  pursuer  was  barred,  by  their  acquiescence, 
from  challenging  it ;  and, 

2.  That  as  the  defender's  property  was  declared  in  the  pursuer's  disposition  to  be 
the  boundary  of  his  purchase,  and  as  the  stair  was  in  existence  at  the  date  of  the  dis* 
position,  and  formed  part  of  the  defender's  house,  and  was  delineated  as  part  of  the 
house  on  the  plan  with  reference  to  which  he  made  the  purchase,  he  could  not  bond 
fide  have  believed  that  he  was  purchasing  the  property  over  which  it  was  built,  or  the 
privilege  of  having  it  removed. 

The  Lord  Ordinary  pronounced  this  interlocutor: — "In  respect  that  when  the 
pursuer  purchased  the  property  to  which  he  refers  in  this  process,  he  did  so  in  con- 
formity to  a  plan  specially  referred  to  in  the  disposition  of  it  to  him,  which  plan  also 
bears  reference  to  the  said  disposition ;  as  also,  in  respect  that  on  said  plan  the  subject 
belonging  to  the  defender  is  laid  down,  and  the  outside  stair  on  the  back  part  of  it 
is  also  delineated,  and  the  whole  is  thus  described  in  the  said  plan,  "  Property  belonging 
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to  the  hein  of  the  late  Mr.  John  Stewart,"  viz.  to  the  defender  in  this  action ;  and, 
lastly,  that  the  disposition  by  Alexander  M'Leod,  heir  of  the  author  of  the  defender, 
and  author  of  the  pursuer,  bounds  the  pursuer^s  subjects  by  "  property  belonging  to  the 
heirs  of  the  late  Mr.  John  Stewart,  which  is  the  property  referred  to  in  the  said  plan ; 
finds  that  the  stair  must  be  held  to  be  a  part  of  that  property,  and  of  course  was  not 
conveyed  to  the  pursuer  by  Alexander  M'Leod ;  therefore  assoilzies  the  defender  from 
this  action,  finds  him  entitled  to  expenses,  and  decerns."  His  Lordship  stated  in  a  note 
that  he  did  not  think  the  plea  of  acquiescence  could  apply  to  a  case  regarding  the 
assumption  of  feudal  property  requiring  infeftment,  unless  amounting  to  prescription.^ 

Against  the  Lord  Ordinaiys  interlocutor  Sim  reclaimed ;  but  the  Court  unanimously 
adhered. 

Lord  Glbnlbb. — I  thought  at  first  that  the  Lord  Ordinary,  seeing  the  real  justice 
of  the  case,  had  still  had  some  difficulty  in  accommodating  the  law  to  it ;  but  I  am  now 
satisfied  he  has  done  it  very  well.  The  stair  was  part  of  the  house,  and  the  pursuer 
takes  the  house  as  the  boundary  of  his  right,  and  I  therefore  think  we  must  adhere. 

[782]  Lord  Justios-Clbrk. — I  entirely  concur.  Any  difficulty  is  completely  removed 
by  the  circumstance  of  the  plan  being  roferred  to  in  the  titles,  and  signed  as  relative 
thereto.    It  thus  becomes  part  of  the  titles,  as  was  settled  in  the  case  of  fiutterworth. 

Lords  Pitmillt  and  Allowat  agreed. 

PursueT^B  AiUhoriiy. — 2  Ersk.  6,  3. 

Defender'a  Authoriiie8.—LAng,  June  29,  1813,  (F.C.) ;  E.  of  Kinnoull,  Jan.  18, 
1814,  (F.C);  Ayton,  May  19,  1801,  (Ap.  Prop.  No.  6). 


No.  410.     V.  Shaw  785  (O.E.  845).    27  June  1827.    Ist  Div.— Lords  Alloway  and  Eldln. 

A,  Ltle. — Spiers. 
J.  Qreig  and  Others. — Cimingtiame — D.  Mouyfarlane. 

Bankruptcy — Diligence — Poinding — Writ, — Held, — 1. — ^That  a  caption  raised  before 
the  expiration  of  the  indueica  is  inept,  and  the  execution  of  it  cannot  constitute 
bankruptcy. — 2. — Questions  argued,  but  not  decided,  first,  Whether  a  delay  of  four 
months  in  reporting  a  poinding  renders  it  null  and  void,  or  only  inchoate?  and, 
second,  Whether  an  erasure  in  the  date  of  an  execution  of  poinding  is  btal  to  it, 
although  made  apparently  to  rectify  a  mistake  ? 

On  the  2d  of  November  1820,  Lyle  raised  letters  of  homing  against  Robert  M^ey, 
farmer  at  Ballantoun,  for  payment  of  L.122,  IGs.  ll|d.,  and  charged  him  on  the  7th. 
The  letters  were  denounced  on  the  21st,  caption  was  issued  on  the  22d,  and  on  the  25th 
an  execution  of  search  was  returned  against  him.  On  the  27th,  Lyle  executed  a  poind- 
ing of  M'Vey's  effects  situated  on  his  farm,  but  which  were  subject  to  the  landlord's 
right  of  hypothec.  No  further  proceedings  were  taken  till  the  29th  of  March  1821,  in 
consequence,  as  Lyle  alleged,  of  it  being  necessary  to  arrange  with  the  landlord,  and  of 
M^ey  having  proposed  to  pay  a  composition  to  his  creditors.     On  that  day,  however, 


1  His  Lordship's  note  was  in  these  terms : — "  The  Lord  Ordinary  has  given  no 
opinion  upon  the  point  of  acquiescence,  pleaded  by  the  defender  as  it  appeared  to  him 
to  be  unnecessary.  He  will,  however,  say,  that  although  acquiescence  in  a  work 
which  one  has  a  right  or  privUege  to  prevent,  may  bar  him  from  objecting  to  it  after  it 
is  done,  the  Lord  Ordinary  is  not  aware  of  any  case  in  which  it  has  been  found,  that 
feudal  property,  requiring  infeftment  to  carry  it  to  a  proprietor,  can  be  lost  to  him 
by  assumption  of  possession  of  it  by  another  for  any  period  short  of  prescription.  In 
other  woids,  when  a  person  builds  a  house  on  the  ground  of  another,  the  Lord  Oidinary 
knows  not  any  case  in  which  it  has  been  found  that  the  proprietor,  by  permitting 
the  building  on  it,  eo  ipso,  forfeits  or  loses  his  property ;  and  that  it  is  transferred  to 
the  proprietor  of  the  house,  by  possession,  during  any  period  short  of  the  years  of 
prescription/' 
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he  reported  the  execution  of  poinding  to  the  Sheriff,  and  he  obtcdned  a  warrant  of  sale 
on  the  diet,  in  yirtne  of  which  the  effects  were  sold  on  the  25th  of  April,  and  the 
proceeds  received  by  Alexander  Mill,  who  had  been  appointed  commissioner  for  that 
purpose.  Greig  and  others,  who  were  also  creditors  of  M^ey,  then  executed  arrest- 
ments in  the  hands  both  of  Lyle  and  of  Mill,  and  lodged  claims  in  the  process  of 
poinding,  maintaining  that  they  were  entitled  to  &  pari  passu  preference  with  Lyle.  A 
multiplepoinding  was  thereafter  raised  in  this  Courts  and  an  advocation  ob  contingerdiam 
was  brought  of  the  process  of  poinding,  which  were  coi\joined. 
On  the  part  of  Greig  and  others  it  was  then  contended, — 

1.  That  as  the  date  of  the  execution  of  poinding  had  been  originally  written  27th 
November  "  eighteen  hundred  and  twenty-one,"  and  the  word  ''  one  "  had  been  erased, 
and  the  word  *'  years  "  substituted  in  its  place ;  and  as  the  erasure  was  manifest,  and 
was  in  a  material  part,  the  execution  was  void  and  null. 

2.  That  supposing  it  were  not  so,  the  poinding  was  inept,  and  ineffectual ;  because, 
although  it  was  executed  on  the  27th  of  November  1820,  [786]  and  although  the  Bank- 
rupt Statute  requires  that  it  shall  be  "  forthwith  "  reported  to  the  Sheriff,  yet  no  report 
had  been  made  till  the  29th  of  March  1821,  being  more  than  four  months ;  and, 

3.  That  although  warrant  of  sale  had  been  granted  on  the  31st  of  March  1821,  yet 
it  had  not  been  executed  till  the  25th  of  April,  being  more  than  twenty  days  from  its 
date,  and  so  contrary  to  the  statute. 

To  this  it  was  answered  by  Lyle, — 

1.  That  there  was  no  evidence  that  the  date  had  been  originally  written  1821 ; — 
that  it  was  admitted  and  proved  that  the  poinding  had  been,  in  point  of  fact,  executed 
in  1820; — and  that  the  circumstance  of  the  word  ''years"  being  written  upon  an 
erasure  was  of  no  importance,  because  the  execution  was  sufficient,  even  if  that  word 
were  to  be  held  pro  non  scripto. 

2.  That  the  statute  does  not  require  that  the  execution  shall  be  reported  within 
any  specific  period,  and  therefore  it  is  relevant  to  show  circumstances  to  account  for 
and  excuse  the  delay; — that  in  this  case  the  proceedings  in  the  poinding  were 
obstructed  by  the  existence  of  the  landlord's  hypothec  and  the  proposal  of  composition, 
and  that,  so  soon  as  these  obstacles  were  removed,  the  report  had  been  forthwith  made 
to  the  Sheriff; — that  besides,  the  statute  did  not  declare  that  the  poinding  should  be 
null  and  void ;  but  that  the  only  effect  of  the  delay  was  to  enable  a  creditor  who  had 
competing  diligence  to  obtain  a  preference  by  completing  it  in  terms  of  law ; — ^and  that 
in  this  case  the  other  parties  had  no  competing  diUgence ;  and, 

3.  That  the  statute  did  not  apply  to  the  sale  of  the  effects,  but  to  the  publication, 
which  had  been  made  within  the  twenty  days,  and  therefore  the  objection  to  the 
irregularity  of  the  sale  was  unfounded. 

On  hearing  parties  in  regard  to  the  second  objection,  (the  others  not  having  been  at 
this  time  stated,)  Lord  Alloway  pronounced  this  interlocutor : — "  In  respect  that  the 
common  debtor  M'Vey  was  rendered  bankrupt  by  an  execution  of  search  on  a  caption 
upon  the  25th  of  November  1820,  and  the  execution  of  poinding  in  question  is  dated 
upon  the  27th  of  that  month,  which  was  not  reported  to  the  Sheriff  till  four  months 
thereafter;  and  this  delay,  it  is  alleged,  was  occasioned,  first,  by  a  preferable  claim 
having  been  made  by  the  landlord,  the  Duke  of  Montrose,  for  the  whole  of  the  common 
debtor's  effects ;  and  secondly,  by  an  offer  of  composition  and  settlement  by  the  common 
debtor;  finds  that  this  poinding,  until  it  was  so  reported,  could  only  be  held  as  an 
inchoate  diligence,  and  that  the  advocator  Mr.  Greig,  or  any  other  creditor,  completing 
their  diligence  in  the  mean  time,  must  have  been  preferred  upon  the  principle  laid  down 
by  the  Court  in  the  case  of  Sampson  and  others  against  M'Cubbin,  15th  May  1822 ; 
but  as  there  is  no  competition  with  any  diligence  that  had  been  completed  before  the 
poinding  in  question  had  been  reported  and  rendered  effectual  by  the  sale  under 
[787]  the  Sheriff's  warrant,  there  is  no  reason  for  setting  aside  that  poinding  as 
ineffectual,  on  account  of  the  execution  not  having  been  immediately  reported,  since 
Lyle  had  no  interest  to  report  the  poinding  until  he  ascertained  that  there  were  effects 
of  the  tenant's  not  carried  by  the  landlord's  preferable  right,  and  the  diligence  is  not, 
by  the  delay,  rendered  null  and  void ;  therefore  sustains  the  poinding,  and  appoints  the 
cause  to  be  enrolled,  that  the  interests  of  the  parties  may  be  adjusted  accordingly." 
Gieig  and  others  having  represented,  Lord  Eldin  reported  the  cause  to  the  Court  on 
Cases ;  and  an  objection  having  been  stated,  at  the  advising,  to  the  regularity  of  the 
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diligence,  on  the  ground  that  the  denunciation  had  heen  made  and  the  caption  issaed 
hefoie  the  expiration  of  the  indticim^  so  that  M'Yey  had  not  been  rendered  bankrupt 
four  months  prior  to  their  appearance,  their  Lordships  appointed  them  "to  lodge  a 
minute,  as  well  upon  the  point  of  vitiation,  as  upon  the  alleged  irregularity  of  the 
caption."  Thereafter  their  Lordships  found,  "  that  the  caption  was  raised  before  the 
days  of  the  charge  were  expired,  and  therefore  that  the  said  Robert  M^ey  was  not 
regularly  made  buikrupt  upon  the  25th  of  November  1820  years,  and  remit  to  the  Lord 
Ordinary  to  proceed  accordingly ;  but  find  no  expenses  due  to  either  party,  except  the 
expenses  of  bringing  the  multiplepoinding  into  Court" 

On  the  general  point  relative  to  the  reporting  of  the  poinding,  their  Lordships  con- 
curred in  the  doctrine  laid  down  by  Lord  Alloway ;  but  there  was  a  considerable  differ- 
ence of  opinion  as  to  the  effect  of  the  erasure,  seeing  that  it  was  demonstrable  that  the 
poinding  could  not  have  been  in  1821.  As  their  Lordships,  however,  were  unanimous 
that  the  objection  to  the  regularity  of  the  diligence  was  well  founded,  they  placed  their 
judgment  upon  that  ground;  but  refused  to  allow  expenses  to  Greig  and  others,  in 
respect  of  the  mode  in  which  the  case  has  been  pleaded. 

Ly!^8  Ataharme8.—{l.)-'BMildnQ,  July  1,  1825,  (ante,  VoL  IV.  No.  108);  Lock- 
hart,  March  5,  1806,  (16,939);  Adams,  June  12,  1810,  (F.G.);  Hay,  Dec.  15,  1820, 
(not  rep.)— (2.)— 54  Geo.  III.  c.  157,  §  4  ;  33  Geo.  IIL  c.  74  ;  A.  S.  Dec.  14,  1805  ; 
Sampson,  May  15,  1822,  (aw/e,  Vol.  L  No.  464) ;  Johnston,  Feb.  10,  1821,  (F.C.). 

Greig  and  Oihert^  Authorities.— {l.)'-4:  Stair,  22,  29;  Rankine,  July  4,  1823,  (Lord 
Alloway) ;  Craig,  244 ;  2  Stair  3,  17 ;  Bell  on  Purch.  Title,  155. 


No.  412.        V.  Shaw  788  (O.E.  848).    27  June  1827.     2nd  Div.— Lord  Mackenzie. 

J.  Smith  and  J.  Tasker,  Suspenders. — Sol.-Oen,  ffape — Lothian. 
R  Robertson  and  Others,  Chargers. — D.  of  F.  MoncreiffSmall  Keir. 

Public  Officer — Clerk  of  CouH — Administration  of  Justice. — In  certain  proceedings 
hefore  a  Justice  of  Peace  Court,  founded  on  a  statute  declaring  their  judgment  final, 
the  Clerk  of  Court  having  acted  as  agent  of  one  of  the  parties,  with  the  connivance 
of  the  opposite  agent — Held, — 1. — That  the  decree  of  the  Justices  and  whole  pro- 
ceedings were  null ; — and, — 2. — That  the  consent  or  connivance  of  the  opposite  agent 
was  no  bar  to  the  objection  being  pleaded,  and  that  it  was  parsjudicis  to  notice  it 

Messrs.  Robertson  and  Cant,  merchants  in  Perth,  having  taken  a  shop  in  Blairgowrie 
for  the  period  of  six  weeks,  with  the  view  of  establishing  a  branch  of  their  business 
there,  sent  Smith,  one  of  their  journeymen,  and  Tasker,  an  apprentice,  with  an  assort- 
ment of  goods  to  open  the  shop.  On  the  same  day  on  which  the  shop  was  opened,  a 
petition  was  presented  to  the  Justices  of  the  Peace,  in  the  name  of  Robertson  and 
others,  merchants  in  Blairgowrie,  setting  forth  that  Smith  and  Tasker  had  contravened 
the  provisions  of  the  Hawker  and  Pedlar's  Act^  by  keeping  an  <'  occasional  shop  "  with- 
out a  hawker's  license,  and  praying  for  warrant  to  have  them  brought  up  for  examination, 
and  convicted  in  the  statutory  penalty.  Warrant  was  accordingly  granted,  and  con- 
siderable procedure  followed,  in  the  course  of  which  a  proof  was  taken.  Ultimately, 
however,  the  Justices  found  Smith  and  Tasker  liable  in  the  penalty  of  L.25,  and 
granted  warrant  for  the  sale  of  goods  in  the  shop  to  that  amount ;  and  on  an  appeal  to 
the  Quarter  Sessions,  this  judgment  was  adhered  to.  In  all  these  proceedings  the 
Clerk  of  the  Justice  of  Peace  Court  had  acted  also  as  the  agent  of  Robertson,  &c.  He 
had  drawn  the  original  petition,  and  signed  the  various  pleadings;  he  had  also 
conducted  the  proof  as  their  agent,  and  at  the  same  time  had  acted  as  the  Clerk  of 
Court  No  objection,  however,  was  taken  to  this  on  the  part  of  Smith  and  Tasker, 
except  at  discussing  the  appeal  before  the  Quarter  Sessions,  when  it  was  overruled. 
On  the  contrary,  it  appeared  that  in  a  letter  by  the  agent  of  Smith  and  Tasker  to  the 
Clerk,  complaining  of  too  early  a  day  being  fixed  for  a  diet  to  take  the  proof,  he  had 
stated,  "I  make  no  objection  [789]  to  your  being  Clerk  of  Court  and  agent  in  the  case 
at  the  same  time ;  then  why  take  me  short  ?  For  it  is  me,  and  not  my  clients,  who  are 
aggrieved  by  so  summary  a  diet  being  filled  up."    But  Smith  and  Tasker  having 
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biought  a  suspenision  of  the  decree  of  the  Justices,  besides  Tnaintaining  certain  pleas  on 
the  merits,  they  contended  that  the  whole  proceedings  were  illegal  and  inept,  in 
consequence  of  the  Clerk  of  Court  having  also  acted  as  agent  for  the  complainers. 
To  this  it  was  answered, — 

1.  That  the  suspension  was  incompetent,  as  the  Justices  of  Peace  were  empowered 
"  finally  to  determine  "  questions  arising  under  the  Hawker  and  Pedlar's  Acts. 

2.  That  though  the  circumstance  of  a  Clerk  of  Court  acting  as  agent  might  subject 
him  to  certain  penalties  under  the  A.  S.  1 783,  it  did  not  render  the  proceedings  void ; 
and, 

3.  That  the  suspenders  were  barred  from  insisting  on  the  objection,  both  by 
acquiescence  and  the  express  consent  of  their  agent  in  the  Inferior  Court. 

The  Lord  Ordinary,  "  in  respect  it  is  admitted  that  the  person  who  was  employed 
by  and  acted  for  the  chargers  as  agent  in  the  Inferior  Court  in  this  cause,  also  was  and 
acted  in  the  same  Court  and  cause  as  Clerk  of  Court ; "  found  ''  that  the  proceedings 
were  irregular  and  illegal,"  suspended  the  letters  aimpUciter,  and  found  the  chargers 
liable  in  expenses. 

The  Court  unanimously  adhered. 

Lord  Justice-Clerk. — I  should  consider  this  to  be  a  very  important  case  indeed,  if 
we  could  entertain  the  slightest  doubt  that  the  objection  which  is  here  founded  on 
does  hot  render  the  whole  proceedings  fundamentally  null  and  void.  The  A.  S.  1783 
is  merely  declaratory  of  the  common  law ;  it  established  no  new  law,  but  only  declared 
what  must  be  the  law  of  every  wise  judicature ;  and  that  Justices  of  the  Peace  are  to 
have  as  their  clerk,  on  whose  advice  they  must  frequently  lean,  the  agent  of  oue  of  the 
parties  who  conducts  his  case,  and  at  the  same  time  draws  the  interlocutors,  and  advises 
the  Justices,  is  so  monstrous,  and  so  contrary  to  the  fundamental  principles  of  justice, 
that  it  cannot  be  tolerated  for  a  moDient  It  would  not  be  a  bit  worse  if  the  Justices 
themselves  were  to  act  as  agents ;  and  the  A.  S.  being  merely  declaratory,  we  are  bound 
to  find  that  the  whole  proceedings  rest  on  a  corrupt  basis.  It  is  said  that  the  opposite 
agent  consented;  but  this  just  makes  the  matter  worse.  The  two  agents  agree  to 
accommodate  each  other,  and  sacrifice  their  client ;  and  this  shows  the  manifest  iniquity 
which  might  result  from  the  practice.  It  is,  however,  pars  judicts  to  notice  an  objec- 
tion of  this  kind;  and  although  the  party  had  waived  it  by  an  express  entry  on  the 
record,  the  Court  would  have  taken  it  up,  but  it  appears  in  fact  that  the  objection  was 
stated  at  the  Quarter  Sessions.  Without,  therefore,  entering  into  the  merits,  we  must 
hold  these  proceedings  to  be  null  and  void ;  and  I  hope  this  will  be  a  warning  to  all 
such  judicatories  in  future. 

[790]  Lord  Pitmillt. — I  entertain  entirely  the  same  opinion.  The  consent  of  the 
opposite  agent  makes  the  matter  worse,  and  is  a  pactum  illicifum  which  we  cannot 
countenance.  If  we  listened  to  the  plea  that  the  proceedings  were  not  rendered  null, 
we  would  be  lending  ourselves  to  an  evasion  of  the  A.  S.  which  puts  the  Clerk  of  Court 
in  the  same  situation  with  the  Judge. 

Lords  Glenlbb  and  Allow  ay  concurred. 


No.  415,  V.  Shaw  792  (O.E.  852).    28  June  1827.    Ist  Div.— Lord  Eldin. 

A.  Kennedy  and  Others,  Claimants. — B.  of  F.  Moncreiff-^Oreeiishidds — 

Currie. 

J.  WiGHTMAN,  Respondent. — Sol-Gen.  Hope — G.  Bell 

Trust, — Circumstances  in  which  a  gratuitous  trustee  under  a  deed  of  settlement  was 
found  personally  liable  for  funds  intromitted  with  by  a  co-trustee. 

The  late  Nicol  Shaw  executed  a  deed  of  settlement,  by  which  he  disponed  his  whole 
effects  to  his  wife,  David  Williamson,  merchant,  and  Thomas  Williamson,  writer,  both 
in  Dumfries,  and  the  respondent  John  Wightman,  a  farmer,  as  trustees  for  various 
purposes,  and  particularly  for  payment  of  certain  legacies  to  themselves,  and  to  Kennedy 
and  others.  The  deed  did  not  contain  any  clause  exempting  the  trustees  from  being 
liable  singuli  in  eolidum,  nor  was  any  quorum  appointed.     On  the  death  of  Shaw  in 
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July  1808,  the  widow  and  the  two  Williamsons  accepted  the  office,  and  an  inventory  of 
the  moveable  effects  was  immediately  made  up,  and  a  confirmation  expede  in  &vour  of 
the  whole  trustees.  In  1809  appearance  was  made  by  the  trustees,  including  Wighianan, 
in  a  process  of  multiplepoinding  before  the  sheriff  of  Dumfries-shire,  in  which  decree  of 
preference  was  pronounced  in  their  favour.  Thomas  Williamson  died  in  1810,  and  in 
1811  part  of  the  trust-property,  consisting  of  a  house  and  shop  in  Dumfries,  was  sold 
by  the  trustees  to  David  Williamson,  and  of  which  the  disposition  was  signed  by 
Wightman,  but  no  part  of  the  price  was  paid.  Again,  in  1816,  he  concurred  in  granting 
two  leases  of  part  of  the  trust-property,  and  subscribed  them  as  a  trustee.  The  widow 
died  in  1816,  so  that  the  only  surviving  trustees  were  Wightman  and  David  Williamson. 
Diligence  was,  in  1818,  raised  in  name  of  these  trustees  against  certain  tenants,  under 
which  payment  of  the  rents  was  recovered.  In  various  other  respects  Wightman  acted 
as  a  trustee,  but  he  alleged  that  the  management  was  taken  entirely  by  David  Williamson 
— that  he  subscribed  his  name  to  the  deeds  merely  as  a  matter  of  form ;  and  he  denied 
that  he  had  ever  intromitted  with  any  part  of  the  trust-funds ;  and  no  evidence  of  such 
intromission  was  produced.  Thereafter  a  process  of  multiplepoinding  having  been 
brought  in  name  of  Wightman  and  Williamson,  an  order  of  consignation  was  issued,  but 
this  was  opposed  by  Wightman ;  and  Williamson  having  become  bankrupt,  Kennedy 
and  others  claimed  payment  from  Wightman  penonally  of  the  funds  which  [793]  had 
been  intromitted  with  by  Williamson.  This  he  resisted,  on  the  ground  that  although 
the  circumstance  of  subscribing  the  deeds  and  doing  other  acts  might  establish  the  fact 
of  his  being  a  trustee,  yet  as  he  was  merely  a  gratuitous  trustee,  he  could  only  be  liable 
de  dolo  vel  laia  culpa,  and  coald  not  be  responsible  for  the  consequences  of  the  bank- 
ruptcy of  his  co-trustee. 

To  this  it  was  answered, — 

1.  That  trustees  under  a  deed  of  settlement  are  liable  singuli  in  solidunij  unless 
the  trust-deed  declares  that  they  shall  be  liable  only  pro  raict,  or  each  for  his  own 
intromissions;  and, 

2.  That  trustees  who  are  not  so  exempted  are  liable  for  the  culpable  omissions,  as 
well  as  for  the  intromissions  and  unwarrantable  acts  of  management  of  each  other. 

The  Lord  Ordinary,  after  issuing  on  interim  decree  against  Wightman  personally,  in 
which  he  acquiesced,  and  on  advising  the  report  of  an  accountant,  found  ''  him  person- 
ally liable  for  the  sum  of  L.1434,  13s.  7^d.  sterling,  formerly  found  to  be  the  amount 
of  the  trustees'  intromissions  with  the  trust-funds,  and  for  interest  thereof  from  the 
dates  on  which  the  sums  composing  that  balance  were  due,  as  appearing  from  the  report 
of  the  accountant  in  process,  subject  to  deduction  of  the  sum  and  interest  for  which  Mr. 
Wightman  was  formerly  found  personally  liable;  and  further  found  the  said  John 
Wightman  personally  liable  to  the  claimants  in  the  whole  expenses  of  process  incurred 
by  them ; "  and  to  this  interlocutor  the  Court  adhered. 

Lord  Craigib. — I  beg  leave  to  enter  my  protest  against  the  general  doctrine  main- 
tained by  the  pursuers,  that  where  there  is  no  clause  in  a  trust-deed  declaring  that  the 
trustees  shall  not  be  liable  singtdi  in  solidum,  they  shall  be  responsible  to  that  effect. 
If  there  be  no  such  clause,  we  must  go  to  the  common  law,  the  rule  of  which  is,  that^ 
in  order  to  establish  such  a  liability,  fraud  must  be  proved,  mere  negligence  not  being 
sufficient  Accordingly  Mr.  Erskine  lays  it  down  in  regard  to  a  mandatory,  that  where 
no  benefit  accrues  to  him,  he  is  liable  for  actual  intromissions  only,  or  for  such  diligence 
as  he  employs  in  his  own  affairs.  In  this  case  Wightman  is  a  mere  country  farmer, 
and  was  no  relation  of  the  truster,  who,  it  is  evident,  from  having  appointed  a  merchant 
and  a  writer  along  with  him,  both  residing  in  Dumfries,  expected  that  he  should  only 
give  them  his  advice,  and  that  the  active  management  of  his  affairs  should  be  taken  by 
these  persons.     I  therefore  cannot  hold  this  individual  liable  for  their  intromissions. 

Lord  Pbbsidbnt. — I  agree  with  Lord  Graigie  as  to  the  law  of  mandate,  but  that  of 
trust  is  very  different.  The  mandant  is  alive, — has  the  power  of  watching  the  acts  of 
his  mandatory, — and  may  recal  his  authority  whenever  he  thinks  fit ;  but,  in  the  case 
of  a  mortis  causd  trust,  the  truster  is  dead,  and  he  has  devolved  his  whole  powers  to 
his  trustees,  who  are  thus  enabled  to  act  without  control.  A  much  stricter  rule  must 
therefore  be  enforced  against  them  than  [794]  against  a  mandatory.  But  this  person 
allowed  his  name  to  be  used,  whereby  the  other  trustees  were  enabled  to  intromit  with 
the  funds ;  and  when  the  case  came  into  Court,  and  when  Williamson  was  not  bank- 
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rupt,  he  most  improperly  resisted  the  order  for  consigDation^  so  that  if  he  is  obliged  to 
pay,  he  has  himself  alone  to  blame. 

Lords  Balgray  and  Gilliss  concurred  with  the  Lord  President ;  and  the  former 
observed,  that  the  general  point  had  been  decided  by  the  House  of  Lords  in  the  case  of 
Dalrymple's  Trustees. 

Claimants  Auth(mties.—WC\ymoTii,  Feb.  U,  1827,  {ante.  No.  210) ;  Gray  v.  Gray's 
Trustees,  1819,  (not  rep.). 


No.  420.     V.  Shaw  801  (O.E.  862).    29  June  1827.    Ist  Div.— Lord  Meadowbank. 

Colonel  M'Innes,  Eaiser. — A.  BelL 

Trustees  of  Mrs.  Frances  McAllister. — Oreenshidds. 

Mrs.  Flora  M'Allister,  &c. — SoL-Oen.  Hope — M'NM. 

Trustees  of  Angus  M'Allister. — Bviherfurd, 

Mrs.  M'DONALD  and  Others. — Fletcher. 

Colonel  M' Allister. — D,  of  F,  Moncreiff-^ameaon. 

Trustees  of  Gen,  Keith  M'Allister. — Skene — H.  J.  Boberteon. 

Competing. 

Tedameni — Foreign — Interest. — 1. — Interpretation  of  a  will  executed  in  India. — 2. — 
Interest  oa  legacies  bequeathed  by  such  a  will  due  from  twelve  months  after  the 
testator's  death. — 3. — Bate  of  interest  on  such  legacies. — 4. — On  whom  expense  of 
remittance  from  India  falls. 

The  late  Colonel  Norman  M'Allister,  a  native  of  Scotland,  in  the  East  India 
Company's  service,  and  Governor  of  Prince  of  Wales's  Island,  where  he  was  domiciled, 
was  lost  at  sea  in  the  month  of  August  1810,  in  the  course  of  a  voyage  from  that  island 
to  China,  with  the  view  of  returning  to  Britain.  By  consent  of  parties,  his  death  was 
held  to  have  taken  place  on  the  15th  of  that  month.  He  had  no  lawful  issue ;  but  he 
had  two  natural  daughters,  Frances  and  Flora.  He  had  three  brothers,  (of  whom  he 
was  the  youngest,)  Alexander,  Major  General  Keith,  and  Colonel  Matthew ;  and  he  had 
also  several  sisters,  and  in  particular  Susanna,  and  Margaret,  the  wife  of  Mr.  M'Doiitald. 
He  left  a  will,  dated  at  Prince  of  Wales's  Island,  written  by  himself  in  the  English 
form,  with  a  relative  codicil  and  letter  of  instructions ;  but  neither  the  codicil  nor  the 
letter  entered  into  the  present  question.     The  vrill,  so  far  as  material,  was  in  these 

terms: "I  give  and  bequeath  to  each  of  my  sisters  Susanna  and  Margaret  L.200 

sterling  each,  with  an  additional  sum  of  L.200  sterling  to  be  given  to  Margaret^  which, 
with  the  aforesaid  L.200,  is  to  be  settled  upon  herself  for  life.  I  give  and  bequeath 
to  my  daughter  Frances  the  sum  of  L.  15,000  sterling.  The  said  Frances  M'Allister  is 
now  in  England,  and  goes  by  the  name  of  Frances  Johnstone, — a  circumstance  known 
to  my  brother  Keith.  I  give  and  bequeath  to  my  daughter  Flora  M'Allister  the  sum 
of  L.10,000  sterling.  The  said  Flora  M'Allister  is  now  in  England,  and  goes  by  the 
same  of  Flora  Scott  She  is  under  the  care  of  my  friend  William  Bumie,  Esq.  The 
fortune  which  I  thus  bequeath  to  each  of  the  above-mentioned  children,  the  said 
Frances  M'Allister  and  Flora  M'Allister,  is  to  be  left  bearing  interest  in  India,  and 
placed  in  the  hands  deemed  the  most  safe  by  the  trustees,  who  will  take  care  that 
collateral  security  be  taken  for  the  whole  property  invested  in  this  way,  which  is  to  be 
left  to  accumulate  for  tiie  benefit  and  behoof  [802]  of  the  said  children  until  they  are 
twenty  years  of  age.  At  the  same  time  as  much  of  the  interest  of  their  fortune  is  to 
be  remitted  to  England  annually  as  shall  defray  the  expenses  of  their  education, 
provided  that  the  sum  required  shall  not  exceed  L.200  sterling,  for  education  and 
maintenance  together  until  they  are  fourteen  years  of  age ;  and  after  they  have  attained 
^t  age  (fourteen),  should  their  guardians,  who  shall  be  hereafter  mentioned,  deem  it 
necessary,  they  are  then  to  receive  each  L.dOO  sterling  annually  until  they  are  twenty 
years  of  age,  when  more  may  be  allowed  them,  should  their  guardians  deem  it  necessary. 
In  the  event  of  the  death  of  the  said  Frances  M'Allister  without  lawful  male  heirs^  her 
sister  Flora  M'Allister  is  to  inherit  and  receive  the  whole  and  every  part  of  the  said 
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Fiancee  McAllister's  fortune ;  and  in  the  event  of  the  death  of  Flora  M'Allister  without 

lawful  male  heirs,  the  aboye-mentioned  Frances  M'AlliBter  is  to  inherit  and  receive  the 

whole  and  every  part  of  the  said  Flora  M'AlliBter's  fortune ;  and  in  the  event  of  the 

death  of  both  these,  Frances  McAllister,  and  Flora  McAllister  her  sister,  and  failing  of 

them  both  and  their  lawful  male  heirs,  I  bequeath  the  whole  and  every  part  of  the 

fortune  of  Frances  McAUister  and  Flora  McAllister  to  my  brother  Keith  Mc^iigter  and 

his  lawful  male  heirs."    There  then  followed  a  series  of  substitutes,  and  a  nomination 

of  executors  and  guardians  to  his  daughters,  after  which  the  deed  proceeded  as  follows  : 

— c(  Should  Frances  McAllister  or  her  sister  Flora  McAllister  marry  before  they  are 

twenty  years  of  age,  they  will  forfeit  the  whole  and  every  part  of  their  fortune 

bequeathed  to  them  by  me ;  and  after  the  said  Frances  McAllister  and  Flora  M'Allister 

are  twenty  years  of  age,  they  may  then  marry;  but  whomsoever  they  marry  must  have 

the  full  consent  and  approbation  of  two  of  the  trustees  and  guardians  above  named, 

otherwise  they  forfeit  every  ahilling  of  the  fortune  bequeathed  to  them  by  me.    And 

whomsoever  the  said  Frances  McAllister  and  Flora  McAllister  marries,  after  they  are 

twenty  years  of  age,  with  the  full  consent  and  approbation  of  two  of  their  trustees  and 

guardians,  shall  and  will  take,  and  shall  continue  hereafter  lawfully,  him  and  his  lawful 

heirs,  both  male  and  female,  to  take  the  name  of  McAllister ;  otherwise  the  above-named 

Frances  McAllister  and  Flora  McAllister,  and  their  husbands,  and  their  male  and  female 

heirs  for  ever,  shall^  forfeit  the  whole  and  every  part  of  the  fortune  bequeathed  to  them. 

by  me  in  this  or  other  will  or  vrills :  Provided,  however,  that  the  above-named  Frances 

McAllister  and  her  sister  Flora  McAllister  have  the  full  consent  and  approbation  of  the 

minority  present  of  their  trustees,  not  less  than  two,  to  marry  at  the  time  above  specified^ 

they  will,  and  in  that  case  have  the  whole  sums  heretofore  mentioned  and  bequeathed 

to  tiiem  by  me ;  which  sums,  however,  are  to  be  invested  by  the  trustees  and  guardians 

in  purchasing  lands  in  Argyleshire,  if  possible  to  be  procured  in  that  county ;  which 

lands  are  to  be  entailed  on  the  male  heirs  of  the  two  sisters,  the  above-named 

[803]  Frances  McAllister  and  Flora  McAllister.     I  leave  and  bequeath  to  my  brother 

Keith  L.10,000  during  his  life,  which  sum  is  afterwards  to  revert  to  Frances  McAllister 

and  male  heirs.     I  bequeath  to  my  brother  Matthew  McAllister  the  sum  of  L.6000 

sterling  during  his  life,  which  is  afterwards  to  revert  to  Flora  McAllister  and  male  heirs ; 

failing  them,  to  Frances  McAllister."    After  some  other  legacies,  the  will  proceeded  in 

these  terms : — "  I  give  and  bequeath  the  whole  and  every  part  of  my  landed  property 

and  estates  of  KernJiill,  with  any  other  lands  that  I  may  have,  to  my  daughter  Frances 

McAllister  and  her  lawful  male  heirs ;  and  failing  of  the  said  Frances  McAllister  and 

her  lawful  male  heirs,  I  bequeath  the  above-named  estate  and  lands  of  Kemhill  to  my 

daughter  Flora  McAllister  and  her  lawful  male  heirs ;  and  failing  of  them,  I  bequeath 

the  above-named  estate  and  lands  of  Kemhill,  together  with  every  other  part  of  their 

property,  to  my  brother  Keith  McAllister  and  his  lawful  male  heirs;  and  failing  of 

them,  I  bequeath  the  above-named  estate  and  lands  of  Kemhill  to  my  brother  Matthew 

McAllister  and  his  lawful  male  heirs ;  and  failing  of  them,  I  bequeath  the  estate  and 

lands  of  Kemhill  to  my  nephew  John  McAllister  and  his  lawful  male  heirs ;  which, 

however,  I  have  now  burdened  with  L.100  sterling  a  year  for  life  to  my  sister  Peggy. 

All  the  rest  of  my  property,  with  whatever  may  fall  or  become  due  to  me,  I  bequeath 

and  give  to  my  brother  Keith." 

Under  this  deed,  the  pursuer  Colonel  Mcjnnes,  Captain  John  McAllister,  and 
General  Keith  McAllister,  were  appointed  executors, — the  two  former  of  whom  were 
to  administer  to  the  funds  in  the  East  Indies,  and  the  latter  in  Britain.  The  f undS| 
however,  were  situated  entirely  in  India. 

The  executors  in  India  proceeded  to  realize  the  estates  by  converting  them  into 
cash,  and  investing  them  in  promissory  notes  of  the  East  India  Company.  In  doing 
so,  they  employed  the  house  of  Fairlie,  Ferguson,  and  Company  of  Calcutta  as  their 
agents,  who  opened  three  accounts  in  their  books, — one  for  the  estate  of  the  testator, 
— another  for  the  executors  in  account  with  Miss  Frances  McAllister, — and  the  third 
between  them  and  Miss  Flora.  To  the  credit  of  that  of  Frances  they  placed  promissory 
notes  to  the  amount  of  L.  15,000,  and  to  that  of  Flora  L.10,000,  with  interest  from  the 
date  of  the  death  of  the  testator.  These  accounts,  however,  the  executors  stated,  were 
opened  merely  to  enable  them  to  have  a  more  distinct  idea  of  the  matters  placed  under 
their  management,  and  not  as  a  separation  of  ihe  funds  a£Eecting  the  rights  of  these 
ladies.    In  making  the  conversion  trom  Sicca  rupees  into  sterling  money,  tihe  executors 
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eetimaied  the  Sicca  ruppee  at  2s.  6d.  sterlings  wliich  was  the  rate  of  exchange  adopted 
hy  the  East  India  Company. 

On  attaining  the  age  of  twenty,  Frances  and  Flora  McAllister,  with  the  requisite 
consent)  entered  into  marriages, — the  former  with  Angus  M'AlHster  of  Balinakil, — and 
the  latter  with  Keith  M'Donald  M'AlUster.  Contracts  of  marriage  were  at  that  time 
respectively  executed  and  ratified  [804]  by  tht  m  when  they  attained  the  age  of  twenty* 
one.  Frances,  by  her  contract,  conveyed  the  whole  interest  which  she  then  had  under 
the  will  to  trustees,  excepting  the  lands  of  Kernhill  or  Clachaig,  but  reserving  L.2000 
(afterwards  limited  to  L.1500)  for  outfit  to  herself  and  husband,  and  provisions  to  a 
certain  extent  in  favour  of  the  children  of  the  marriage ;  but  always  provided  that  the 
same  should  be  agreeable  to  the  will.  In  like  manner  Flora,  by  her  contract,  conveyed 
to  trustees,  in  similar  terms,  the  whole  interest  which  she  then  had  under  the  will. 
Thereafter  the  husband  of  Frances  having  become  insolvent,  she,  along  with  him, 
executed  a  conveyance  to  trustees  for  his  creditors  of  her  whole  means  and  effects  not 
included  under  the  disposition  in  the  marriage-contract ;  and  she  soon  afterwards  died 
without  male  issue,  but  leaving  a  daughter. 

In  the  mean  while,  Colonel  Matthew  McAllister,  who  was  the  heir  of  conquest  of 
his  brother,  and  as  such  entitled  to  succeed  to  Kernhill,  made  up  titles  to  it  in  that 
character ;  and,  in  a  process  which  was  brought  against  him,  it  was  found  that  he  had 
thereby  forfeited  all  right  to  the  liferent  of  the  L.5000  provided  by  the  will.^ 

Various  disputes  having  arisen  as  to  the  respective  rights  of  the  parties  under  the 
will,  Colonel  M'Innes,  as  the  surviving  executor,  (the  other  executors,  General  and 
Captain  M'AUister,  being  both  dead,)  raised  a  process  of  multiplepoinding.  In  this 
process  appearance  was  made  for  the  trustees  under  the  contract  of  Mrs.  Frances 
McAllister — for  those  under  the  trust-conveyance  by  her  to  her  husband's  creditors — for 
Mrs.  Flora  and  her  trustees — for  Mrs.  Margaret  M'Donald,  the  sister  of  the  testator — 
for  Colonel  Matthew  McAllister — and  for  the  trustees  and  executors  of  Mey'or  General 
Keith  McAllister,  the  residuary  legatee. 

After  repelling  an  objection  to  the  jurisdiction  of  the  Court,  the  Lord  Ordinary 
appointed  the  opinions  of  Mr.  Solicitor-General  Copley,  Mr.  Sergeant  Bosiuiquet,  and 
Mr.  Shadwell,  to  be  taken  as  to  the  import  and  effect  olf  the  will  on  the  rights  of  the 
parties  under  the  English  law.  These  opinions  having  been  obtained,  his  Lordship 
then  reported  the  cause  upon  Cases,  in  which  the  following  questions  were  discussed : — 

1.  Whether  there  had  been  an  affectual  separation  or  transfer  from  the  general  m.ass 
of  the  legacies  of  L.15,000  and  L.10,000  provided  to  Frances  and  Flora,  by  the  accounts 
having  been  opened  by  the  executors  with  thew  agents  in  India  1 

The  Court  found,  "  That  no  effectual  separation  or  transfer  has  been  made,  in  terms 
of  the.  will  of  Governor  McAllister,  of  any  part  of  the  sums  bequeathed  to  the  late 
Frances  or  U>  Flora  McAllister  from  the  mass  of  ihe  testator's  fortune ;  and  that  no 
particular  fund  or  securities  have  been  effectually  appropriated  for  the  payment  of 
these  bequests." 

[806j  2.  At  what  rate,  and  at  what  time,  the  conversion  into  sterling  money  was 
to  take  place  f  And  whether  the  legatees  were  entitled  to  Indian  interest,  and  the 
accumulations  thereof  made  while  the  funds  were  in  India )  And  if  so.  Whether  that 
interest  wias  to  be  calculated  from  the  day  of  the  death  of  the  testator )  Or  whether, 
accprdingto  the  English  rule,  it  was  due  from  a  twelvemonth  after  that  period  f  And 
further.  Whether  the  expense  of  remittance  was  to  fall  upon  the  particular,  or  on  the 
residuary  legatee? 

The  Court  found,  c'That  a  sum  of  Sicca  rupees,  equivalent  to  L.15,000  sterling, 
according  to  the  current  rate  of  exchange  as  it  stood  on  the  15th  of  August  1810,  which 
has  been  held  as  the  day  of  the  tesUttor's  death  by  the  consent  of  parties,  with  a 
proportion  corresponding  thereto  of  the  accumulations  of  interest  actually  made  on  the 
testator's  fortune  in  India  from  that  date  till  Frances  McAllister  attained  the  age  of 
twenty  years,  (deducting  horn  the  said  interest  and  accumulations  all  payments  duly 
made  on  her  behalf,)  must  be  remitted  to  Scotland  at  the  expense  of  the  legatee, — such 
expense  to  be  paid  out  of  the  said  accumulated  fund,  in  order  to  ascertain  the  amount 
to  be  invested  in  the  purchase  of  lands,  as  after  mentioned :  That  a  sum  of  Sicca 
rupees,  equivalent  .to  L.10,000  sterling,  ^according  to  the  current  rate  of  exchange  on 

.         ^  See  the  next.case. 
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the  day  of  the  testator's  death  as  before  meiitioned,  with  a  proportion  corresponding 
thereto  of  the  accumulations  of  interest  actually  made  on  the  testator's  fortune  in  India 
from  that  date  till  Flora  McAllister  attained  the  age  of  twenty  years,  (deducting  in 
like  manner  from  the  said  interest  and  accumulations  all  payments  duly  made  on  her 
behalf,)  must  in  like  manner  be  remitted  to  Scotland  at  the  expense  of  the  legatee, — 
such  expense  to  be  paid  out  of  the  said  accumulated  fund,  to  be  also  invested  in  the 
purchase  of,  and  as  after  mentioned." 

3.  Whether  the  sums  of  L.15,000  and  L.10,000  vested  absolutely  in  each  of  Frances 
and  Flora?  Or  whether  they  were  to  be  invested  in  lands  under  a  simple  destination 
in  terms  of  the  will,  or  in  those  of  a  strict  entail  ? 

The  Court  found,  "  That  Frances  McAllister,  who  married  with  the  consent  required 
in  the  will  of  the  testator,  having  died  without  male  heirs,  and  Flora  M'AlUster  being 
also  married  with  consent  as  aforesaid,  the  said  two  sums  of  L.15,000  and  L.10,000, 
with  the  said  respective  accumulations  thereon,  under  the  deduction  foresaid,  must  be 
invested  by  the  executors  of  the  testator  in  the  purchase  of  lands  in  Argyleshire,  if 
possible  to  be  procured  in  that  county,  to  be  settled  upon  the  said  Flora  M'Allister  and 
her  heirs-male,  under  the  fetters  of  a  strict  entail,  as  understood  in  the  law  of  Scotland, 
— the  deed  to  be  prepared  at  the  sight  of  the  Court ;  and  find  it  unnecessary,  hoc  daiu^ 
to  give  any  directions  as  to  the  extent  of  the  destination  to  be  inserted  in  the  said  deed, 
or  as  to  any  other  particulars  thereof." 

[806]  4.  Supposing  that  the  ladies  had  not  such  an  absolute  right  in  the  principal 
sums,  Whether  the  interest  belonged  to  them  %  and  if  so,  how  long  were  they  to  be 
entitled  to  draw  Indian  inteiest?  And  if  they  were  to  draw  British  interest.  Whether 
it  was  to  be  at  the  rate  of  four  per  cent.,  accoiding  to  the  rule  of  the  Court  of  Chancery 
in  England,  or  of  five  per  cent,  f 

The  Court  found,  ''That  the  executors  of  the  testator  must,  out  of  the  trust-estate, 
account  for  the  interest  actually  made  in  India  on  the  said  sum  of  L.15,000,  and 
accumulations  corresponding  thereto,  under  the  deductions  foresaid,  from  the  period 
when  the  said  Frances  M'AIlister  attained  the  age  of  twenty,  (when  the' said  accumula- 
tions for  the  purchase  of  lands  shall  stop,)  until  the  same  shall  be  remitted  to  Scotland, 
(the  expense  of  which  remittance  to  be  paid  by  the  particular  legatee,)  and  at  the  rate 
of  four  per  cent  per  annum  from  that  period  until  the  same  be  invested  in  land  as 
aforesaid,  or  consigned  in  one  or  other  of  the  chartered  banks ; — that  the  said  executors 
of  the  testator  must,  put  of  the  trust-estate,  account  for  the  interest  actually  made  in 
India  on  the  said  sum  of  L  10,000,  and  accumulations  corresponding  thereto,  under  the 
deductions  foresaid,  from  the  period  when  the  said  Flora  M'Allister  attained  the  age  of 
twenty,  (and  when  the  said  accumulation  for  the  purchase  of  lands  shall  stop,)  until 
the  same  shall  be  remitted  to  Scotland,  (the  expense  of  which  remittance  to  be  paid  by 
the  particular  legatee,)  and  at  the  rate  of  four  per  cent,  per  annum  from  that  period 
until  the  same  be  invested  in  land  as  aforesaid,  or  until  the  same  be  consigned  in  one 
or  other  of  the  chartered  banks." 

On  the  supposition  that  the  principal  sums  did  not  belong  to  Frances  and  Flora, 
and  that  the  interest  did.  Whether  that  interest  had  been  effectually  conveyed  to  the 
trustees  under  their  contract  of  marriage  ? 

The  Court  found,  ''  That  the  said  interest  accruing  on  the  former  of  these  accumu: 
lated  sums  from  the  time  that  the  said  Frances  McAllister  attained  the  age  of  twenty 
to  the  period  of  her  death,  belonged  to  her  absolutely,  and  was  effectually  conveyed  to 
the  trustees  under  her  contract  of  marriage ;  and  that  the  interest  accruing  thereon, 
subsequent  to  the  death  of  the  said  Mrs.  Frances  McAllister,  and  also  the  whole  interest 
accruing  on  the  latter  of  the  said  accumulated  sums  from  the  time  when  the  said 
accumulated  sums  shall  be  invested  in  land  as  aforesaid,  being  absolutely  to  the  said 
Flora  McAllister,  and  were  effectually  conveyed  to  the  trustees  under  her  contract  of 
marriage." 

6.  As  a  separate  sum  of  L.10,000  had  been  bequeathed  to  Frances,  subject  to  the 
liferent  of  General  Keith  McAlUster,  and  as  he  was  now  dead,  in  what  manner  were 
the  respective  rights  of  the  executors  of  the  General  and  Frances  in  that  fund  to  be 
disposed  of,  and  at  whose  expense  was  it  to  be  remitted  from  India  ? 

[807]  The  Court  found,  *<  That  the  sum  of  L  10,000  sterling  bequeathed  to  Frances 
McAllister,  subject  to  the  liferent  of  General  Keith  McAllister,  was  payable  to  her  in 
Great  Britain,  in  sterling  money,  as  on  the  9th  of  March  1820,  being  the  date  of  the 
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said  General  Keith  McAllister's  death, — the  expense  of  remittance  falling  upon  the 
residuary  legatee, — and  that  interest  of  the  said  sum  at  the  rate  of  four  per  cent,  per 
annum  from  the  15th  of  August  1811,  being  a  year  after  the  date  of  the  testator's 
death,  down  to  the  said  9th  March  1820,  is  payable  to  the  trustees  of  the  said  General 
Keith  McAllister ;  and  that  the  said  sum  of  L.  10,000  itself,  with  interest  thereof  at  four 
per  cent,  per  annum  from  the  said  9th  of  March  1820,  belonged  absolutely  to  the 
said  Frances  M'Allister,  and  was  effectually  conveyed  to  her  said  trustees  under  her 
contract  of  marriage." 

7.  Whether  the  marriage-contract  of  Frances  was  effectual  so  far  as  related  to  the 
provisions  of  outfit  for  herself  and  husband,  and  for  her  children  ? 

The  Court  found  ''That  the  sum  of  L.2000  provided  in  the  said  Frances 
McAllister's  marriage-contract,  afterwards  restricted  to  L.1500,  for  outfit,  as  also  the 
provisions  to  daughters  and  younger  sons  contained  in  the  said  contract,  are  legal  apd 
competent,  and  consistent  with  the  foresaid  last  will,  and  the  same  are  payable  out  of 
any  funds  over  which  the  trustees  of  the  said  Frances  McAllister  has  an  uncontrolled 
or  unrestricted  power." 

8.  As  the  right  of  Colonel  Matthew  M'Allister  to  the  liferent  of  the  L.5000  had 
been  declared  forfeited  in  consequence  of  taking  up  the  estate  of  Kemhill,  Whether 
that  L.5000  was  to  be  regarded  as  a  mrrogatum  for  the  estate?  And  if  so.  Whether 
that  liferent  interest  did  not  belong  to  Frances  during  her  life,  and  fell  under  the  con- 
veyance to  the  trustees  for  her  husband's  creditors,  (as  having  been  excepted  from  her 
marriage-contract)?  And  whether,  by  the  death  of  Frances  without  male  heirs,  the 
liferent  now  belonged  to  Flora  and  her  trustees  ?  And,  separately,  at  whose  expense 
the  L.5000  were  to  be  remitted  from  Lidia ;  and  at  what  rate,  and  from  what  time, 
was  the  interest  to  be  payable  ?  And, 

9.  Whether  the  annuity  of  L.  100  in  favour  of  Mrs.  M 'Donald  was  a  subsisting  right ; 
and  whether  it  was  payable  out  of  the  interest  of  the  L.5000,  or  from  what  other  fund  ? 

On  these  points  the  Court  found,  c<  That  the  sum  of  L.5000  bequeathed  to  Flora 
McAllister,  subject  to  the  liferent  of  Colonel  Matthew  M'Allister,  is  payable  in  Great 
Britain  in  sterling  money,  the  expense  of  remittance  falling  upon  the  residuary  legatee  ; 
— ^that  Colonel  Matthew  McAllister,  having  taken  the  estate  of  Kernhill,  forfeited 
his  liferent  interest  in  the  said  sum  of  L.5000,  and  therefore  repel  his  claim  thereto  in 
this  process ;  and  find  that  the  said  liferent  interest  so  forfeited  by  [808]  him  devolved 
upon  Frances  McAllister  during  her  life,  and  after  her  death  devcuved  upon  and  now 
belongs  to  Flora  M'Allister  and  her  male  heirs ;  and  that  so  much  of  the  said  life- 
rent as  devolved  upon  the  said  Frances  M'Allister  does  not  fall  under  the  conveyance 
in  her  contract  of  marriage,  but  is  payable  to  the  trustees  of  her  husband  and  his 
creditors,  subject  to  the  burden  or  deduction  after  mentioned ; — that  the  said  sum  of 
L.5000  bears  interest  at  the  rate  of  four  per  cent,  per  annum  from  the  15th  of  August 
1811,  being  a  year  after  the  date  of  the  testator's  death ;— ^that  the  annuity  of  L.100 
per  annum  provided  to  the  testator's  sister,  Mrs.  Margaret  McDonald,  and  declared  to 
be  payable  out  of  the  lands  of  Kemhill,  must  now  form  a  preferable  claim  against  and 
bu^en  on  the  forfeited  life  interest  of  the  said  sum  of  L.5000,  and  is  payable  to  her 
in  Scotland,  free  of  the  burden  of  the  expense  of  remittance,  during  her  natural  life, 
or  so  long  as  the  forfeited  liferent  interest  of  Colonel  Matthew  McAllister  in  the  said 
L.50()0  fi^all  be  sufficient  ta  answer  said  annuity, — beginning  the  first  term's  payment 
of  said  annuity  on  the  15th  day  of  August  1812  for  the  year  immediately  preceding  ;— 
that  the  burden  of  the  said  annuity  must  be  borne  by  the  trustees  for  the  husband  of 
the  said  Frances  M'AUister  and  her  creditors,  and  by  the  said  Flora  McAllister  and  her 
male  heirs,  according  to  their  respective  interests  in  the  said  forfeited  life  interest; 
and  remit  to  the  Lora  Ordinary  to  ascertain  and  fix  the  proportions  in  which  the  burden 
of  the  said  annuity  is  to  be  so  borne  by  them  :  Find  that  the  said  sum  of  L.5000,  upon 
the  death  of  the  said  Colonel  Matthew  McAllister,  will  devolve  upon  the  said  Flora 
M'Allister  in  terms  of  her  father's  settlement ;  and  that  the  same,  being  a  reversionary 
right,  was  not  affected  by  the  conveyance  in  her  marriage-contract." 

10.  Whether  the  contracts  of  marriage  were  binding  ? — the  English  lawyers  being 
-of  opinion  that  in  England  they  would  not  be  so. 

The  Court  found,  "  That  the  above  two  contracts  of  marriage  of  the  said  Frances 
and  Flora  McAllister,  duly  confirmed  by  them,  are  valid  and  effectual  deeds  to  aU  intents 
and  purposes  whatever." 
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Lastly,  Whether  a  double  legacy,  each  of  L.200,  or  only  one,  had  been  provided  to 
Mrs.  McDonald  1  And  if  so,  Whether  her  right  had  fallen  to  her  husband?  And 
whether  certain  payments  made  to  her  under  peculiar  circumstances  by  her  brother,  the 
residuary  legatee,  were  to  be  imputed  in  extinction  of  the  legacies,  or  not  ? 

The  Court  found,  "  That  the  said  Mrs.  Margaret  M'Donald  is  entitled  to  two  legacies 
of  L.200  each  claimed  by  her,  with  interest  at  the  rate  of  four  per  cent,  from  the  said 
15th  day  of  August  1811,  being  a  year  after  the  testator's  death ;  and  that  these  two 
sums  of  L.200  each,  and  interest  thereof  as  aforesaid,  must  be  remitted  to  Scotland  at 
the  expense  of  the  residuary  legatee ;  and  that  the  said  two  sums,  and  interest  thereof 
are  payable  to  the  said  Mrs.  Maigaret  McDonald  herself,  [809]  and  do  not  fall  within 
the  ju8  mariti  of  her  husband  :  Bepel  the  plea  of  compensation  or  retention  made  on 
the  part  of  General  Keith  McAllister's  trustees,  founded  upon  the  sums  paid  by  him,  or 
on  his  account,  during  his  life,  to  the  said  Mre.  Maigaret  McDonald ;  and  remit  to  the 
Lord  Ordinary  to  apply  the  above  findings  to  the  claims  of  the  several  parties,  and  to 
cause  a  state  of  the  funds,  and  of  the  interest  of  the  parties,  to  be  made  up  conformably 
thereto,  and  to  rank  and  prefer  them  for  the  respective  sums  due  to  them  accordingly."  ^ 

[Gf.  Stirling  v.  Stirliwfs  Trustees,  1  D.  134 ;  Breadalbane  Trustees  v.  Pr ingle,  3  D. 
363,  366 ;  Nishe^s  Trustees  v.  Nishet,  U  D.  152 ;  SeUm  v.  Seton,  16  D.  660.] 


No.  423.      V.  Shaw  813  (O.E.  876).    29  June  1827.    2nd  Div.— Lord  Mackenzie. 

Kepreskntativbs  of  Andrew  Soutar,  Pursuers  isind  Advocators. — Mirre. 
John  Soutar,  Defender  and  Bespondent. — Jameson — Ivory. 

BUI  of  Exc?iange — Sexennial  Prescription — Writ — Belie/, — A  joint  acceptor  of  a  hill 
holding  a  letter  of  relief  from  two  co-acceptors,  having  retired  it  in  part,  and  received 
two  other  hills  from  them  for  the  amount  so  paid  by  him — Held,  in  an  action  at  his 
instance,  founded  both  on  the  letter  of  relief  and  these  bills, — 1. — That  his  claim 
was  not  barred  by  the  sexennial  prescription,  or  the  vitiation  of  one  of  these  biUs ; — 
and, — 2. — That  the  presumption  that  a  partial  payment,  marked  generally  by  the 
holder  of  a  bill  which  had  been  discounted,  had  been  made  by  the  acceptor,  may  be 
redargued  by  a  special  receipt  in  favour  of  the  drawer  when  the  bill  was  finally 
retired. 

Thomas  Soutar,  tenant  in  Logic,  the  defender's  brother,  having  fallen  into  arrear  of 
rent,  the  late  George  Soutar  his  father,  and  Andrew  Soutar  his  uncle,  granted  along 
with  him  a  bill,  dated  16th  July  1812,  to  his  landlord  for  the  amount;  but,  at  the 
same  time,  George  and  Thomas  addressed  to  Andrew  a  letter,  bearing  that  they 
would  retire  it,  as  he  (Andrew)  had  no  concern  in  it,  and  was  to  sign  it  to  accommodate 
them.  This  bill  having  been  protested,  letters  of  horning  were  raised,  on  which  Andrew 
was  charged  to  make  payment  On  this  (according  to  the  allegation  of  the  pursuers) 
Andrew  and  George  paid  each  L.85  in  cash,  and  the  remaining  L.130  was  raised  by 
discounting  a  bill,  dated  15th  January  1813,  dravm  by  Andrew  upon  and  accepted  by 
George  and  Thomas.  This  bill  fell  due  on  the  16th  April  1813,  on  which  day  Andrew 
(as  the  pursuers  alleged)  paid  L.65,  the  holder  marking  on  the  bill  a  general  receipt  in 
these  terms : — ''  Received  of  the  within,  L.65  sterling."  Having  been  subsequently 
protested  by  the  holder  for  non-payment  of  the  balance,  Andrew  paid  up  the  amount, 
and  received  the  bill  and  the  instrument  of  protest,  there  being  a  receipt  on  the  bill  in 
these  [814]  terms, — "  Received  payment  from  Andrew  Soutar  as  indorsee,"  and  on  the 
instrument  of  protest  a  special  receipt  for  the  whole  sum,  as  having  been  received  from 
Andrew.  There  being  still  L.85  of  the  original  L.300  bill  due  to  Andrew,  and  L.15  of 
expenses,  for  which  no  document  was  held  by  him,  he  took  a  bill  for  L.100,  dated  10th 
April  1813,  being  the  amount  of  these  two  sums,  from  George  and  Thomas;  and  on 
Thomas's  bankruptcy,  which  occurred  shortly  afterwards,  Andrew  ranked  for  this  bill 
on  his  estate,  and  drew  a  dividend.  Previously  to  this,  he  had  obtained  letters  of 
homing  on  the  instrument  of  protest  on  the  L.130  bill,  on  which  he  gave  Thomas  a 
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chaige,  followed  by  denunciation  and  letters  of  caption ;  but  as  the  protest  had  been 
taken  subsequently  to  the  partial  payment  of  L.65,  deduction  was  necessarily  given  of 
that  sum  in  the  charge.     Creorge  Soutar  died  in  1814,  but  the  defender  (who  was  his 
heir  and  representative)  made  several  partial  payments  to  Andrew  at  different  times,  the 
latest  on  the  29th  of  July  1819,  beiug  beyond  six  years  from  the  date  of  all  the  bills 
above  mentioned  having  fallen  due.     The  defender,  however,  having  refused  to  make 
any  further  payments,  Andrew,  in  November  1819,  raised  an  action  against  him  before 
the  Sheriff  of  Forfar,  founded  on  the  two  bills  of  L.100  and  L.130.     Thereupon  the 
defender's  agent  wrote  to  him,  admitting  a  balance  to  be  due  of  L.56,  8s.  3d.,  which 
would  have  been  exactly  the  balance  due,  if  the  partial  payment  of  L.65  on  the  L.130 
bill  was  to  be  credited,  not  to  Andrew  the  drawer,  but  to  the  acceptors,  which  the 
defender  contended  was  necessarily  the  case,  from  the  presumption  of  law  that  all 
payments,  where  there  is  no  special  receipt,  must  be  held  to  have  been  made  by  the 
debtor  in  the  bill.     He  afterwsmls,  however,  denied  all  liability ;  and  the  Sheriff  having 
assoilzied  him,  Andrew  Soutar  brought  an  advocation,  and  he  also  raised  a  supple- 
mentary summons,  (carried  on  by  his  representatives  after  his  death,)  founded  not  only 
on  the  two  bills  of  L.100  and  L.130  retired  by  him,  but  on  the  original  biJl  of  L.300, 
and  relative  letter  of  relief. 

In  these  conjoined  actions  it  was  alleged  by  the  defender.  That  there  was  no  proof 
of  the  pursuers'  averments  as  to  the  history  of  the  transaction ;  and  in  regard  to  the 
documents  founded  on,  he  pleaded, — 

1.  That  the  whole  three  bills  were  extinguished  by  the  sexennial  prescription. 

2.  That  the  partial  payment  of  L.65  on  the  L.130  bill  must  be  held  to  have  been 
made  by  the  acceptors,  the  debtors  in  the  bill,  and  not  by  Andrew,  who  was  the  drawer ; 
the  more  especially  as,  in  the  charge  given  by  Andrew  to  Thomas,  deduction  was  allowed 
of  this  sum ;  and, 

3.  That  the  bill  for  L.100  was  manifestly  vitiated  in  the  date. 
To  this  it  was  answered, — 

1.  That  in  so  far  as  the  action  was  founded  on  the  letter  of  relief,  neither  the 
sexennial  prescription,  nor  the  special  objections  to  the  two  bills,  could  have  any  effect, 
and  that  on  the  letter  alone  there  were  suffi-  [816]  -cient  grounds  for  a  decemiture 
against  the  defender ;  but  besides,  that  the  plea  of  prescription  was  barred  by  the  partial 
payments,  one  of  them  subsequent  to  the  lapse  of  six  years,  by  the  agent's  letter 
admitting  a  balance  to  be  due,  though  disputing  the  amount,  and  by  diligence  having 
been  done  on  the  L.300  and  L.130  bills,  a  charge  having  been  given  on  the  one  to 
Andrew  Soutar,  and  on  the  other  to  Thomas  Soutar,  and  a  claim  having  been  made  on 
the  L.100  bill  on  Thomas's  bankrupt  estate. 

2.  That  the  receipt  in  full  to  Andrew,  on  paying  up  the  bill,  redargued  the  presump- 
tion of  law  as  to  the  prior  partial  payment,  proving  it  to  have  beeu  made  by  Andrew, 
and  that  the  circumstance  of  deduction  of  the  partial  payment  being  allowed  in  the 
charge  arose  from  this,  that  it  proceeded  on  the  protest  taken  by  the  holder  after  the 
partial  payment  had  been  made ;  and, 

3.  That  the  vitiation  was  made  at  the  time  to  correct  an  error ;  (but  of  this  there 
was  no  proof,  except  an  inference  to  be  drawn  from  the  appearance  of  the  bill). 

The  Lord  Ordinary  decerned  against  the  defender,  and  the  Court  adhered. 
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J.  Anderson,  Pursuer. — FtUlerton — 0.  Bell. 
W.  BORTHWICK  and  Others,  Defenders. — D.  of  F.  Moncreiff-^ameson. 

Foreign — Executor — Cauioner, — Circumstances  under  which  it  was  heJd,  that  cautioners 
for  executors  confirmed  in  a  Scottish  Court,  but  who  resided  in  England,  could  not 
be  called  on  to  count  and  reckon  in  terms  of  their  bond,  till  a  decree  was  obtained 
against  the  executors. . 

The  late  James  Anderson,  who  was  a  native  of  England,  but  had  resided  in 
Inverness-shire  for  several  years  prior  to  his  death,  executed  a  will  by  which  he 
nominated  John  Arkle  and  William  Armourer,  both  native  and  resident  Englishmen, 
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his  execatois,  and  bequeathed  Beyeral  legacies  in  fayour  of  parties  who  resided  in 
England,  among  whom  was  the  pursuer  Anderson.  The  executors  obtained  themselves 
confirmed  before  the  Commissary  of  Inverness,  and  at  the  same  time  George  Borthwick, 
merchant  in  Jedburgh,  and  Samuel  Wood,  writer  there,  granted  a  bond,  whereby  they 
bound  and  obliged  themselves,  "conjunctly  and  severally,  our  heirs  and  successors,  as 
cautioners  and  sureties,  acted  in  the  [817]  Commissary  Court  books  of  Inverness,  for 
John  Arkle  of  Bilsmorefoot,  and  William  Armourer  of  Duns,  both  in  the  county  of 
Northumberland,  England,  that  the  sum  of  L.200  sterling,  contained  in  the  testament 
dative  of  umquhile  James  Anderson  of  Crarthmore  in  the  shire  of  Inverness,  wherein 
the  said  John  Arkle  aud  William  Armourer  are  only  executors  dative  decerned  and  to 
be  confirmed  to  the  said  defunct,  shall  be  made  ftee  and  forthcoming  to  all  parties 
having  interest  therein,  as  law  will ;  and  subject  ourselves,  and  our  heirs  and  successors, 
to  the  jurisdiction  of  the  Commissaries  of  Inverness  in  this  particular,  and  appoint  their 
clerk's  office  as  a  domicile  whereat  we  may  be  cited  to  all  diets  of  Court"  No  domicile, 
however,  was  appointed  within  Scotland  for  the  executors. 

Thereafter,  George  Borthwick  being  dead,  and  represented  by  William,  the  pursuer 
Anderson  came  to  Scotland,  and  raised  an  action  of  count  and  reckoning  in  the  Court 
of  Session,  both  against  the  executors,  and  the  defenders  as  their  cautioners.  He, 
however,  did  not  found  any  jurisdiction  against  the  executor,  but  cited  them  edictally 
as  defenders  in  the  action.  In  his  summons  he  concluded  that  these  parties  "  should 
be  decerned  and  ordained,  by  decree  of  our  Lords  of  Council  and  Session,  to  exhibit 
and  produce  before  our  said  Lords  a  full  and  particular  state  of  accounts  of  the  said 
executors'  intromissions  with  the  funds  and  effects  of  the  said  deceased  James  Anderson, 
whereby  the  true  balance  due  by  them  to  the  pursuer  may  be  duly  ascertained  by  our 
said  Lords ; "  and  "  the  said  John  Arkle  and  William  Armourer,  as  executors  aforesaid, 
and  Samuel  Wood,  and  William  Borthwick  as  heir  foresaid  of  the  said  George  Borth- 
wick to  the  extent  of  the  sum  of  L.200  sterling,  contained  in  the  said  bond  of  caution 
&c.,  but  subsidiary  always,  ought  and  should  be  decerned  and  ordained,  by  decree  fore- 
said, to  make  payment  to  the  pursuer  of  the  sum  of  L.600  sterling,  or  of  such  other  sum 
as  shall  appear  to  be  due  by  the  said  executors  to  the  pursuer  as  the  balance  of  their 
said  intromissions,  after  deducting  the  whole  of  their  legal  grounds  of  discharge. 

No  appearance  was  made  by  the  executors ;  but  Borthwick  and  Wood,  the  cautioners, 
appeared  and  pleaded,  That  before  they  could  be  called  on  to  implement  the  bond,  it 
was  necessary  that  a  decree  of  constitution  should  be  obtained  against  the  executors ; — 
that  as  these  executors  were  not  subject  to  the  jurisdiction  of  ^e  Courts  of  Scotland, 
no  decree  of  constitution  could  in  this  action  be  pronounced  against  them ; — ^and  that 
such  being  the  case,  and  the  cautioners  being  concluded  against  only  to  make  forth- 
coming subgidiarii  of  what  should  be  found  due  to  the  executors,  the  action  was  incom- 
petent against  them. 

To  this  it  was  answered, — 

1.  That  as  the  executors  had  obtained  themselves  confirmed  before  a  Scottish  Court, 
they  had  thereby  constituted. a  jurisdiction  against  themselves  in  so  far  as  related  to 
their  intromissions  and  conduct  in  that  cha-  [818]  -racter ;  and  therefore  it  was  quite 
competent  to  pronounce  decree  against  them  in  this  action ;  and, 

2.  That  as  it  had  been  settled  by  repeated  decisions  that  where  a  principal  is  abroad, 
it  is  not  necessary  to  discuss  him  before  him  before  proceeding  against  the  cautioners, 
and  as  a  decree  of  constitution  was  merely  one  of  the  steps  of  discussion,  the  pursuer 
was  entitled  to  raise  his  action  forthwith  against  the  cautioners. 

The  Lord  Ordinary  sustained  the  defences ;  and  the  Courts  after  taking  time  to 
consider,  adhered,  "  in  respect  that  the  pursuer  has  obtained  no  judgment  against  the 
executors  showing  that  he  has  an  interest  or  preferable  claim  to  the  sum  of  L.200 
contained  in  the  cautionary  obligation  in  question." 

At  the  first  advising.  Lord  Balgray  observed :  The  great  error  which  has  been 
committed,  has  been  the  omission  to  cause  the  executors  to  constitute  a  domicile  in  this 
country.  No  doubt  they  are  bound  to  account ;  but  they  are  foreigners,  and  how  are 
we  to  proceed  against  them  ?  It  is  plain  that  we  have  no  jurisdiction  over  them,  and 
therefore  we  cannot  pronounce  decree  against  them.  But  if  so,  then,  as  the  cautioners 
are  entitled,  before  being  called  on  to  make  payment,  to  see  a  decree  against  the 
executors,  to  which  they  may  get  an  assignation  in  relief,  and  as  no  such  decree  has 
been  or  can  be  pronounced  by  this  Court,  the  action  is  plainly  inept. 
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Lord  GiLLncs. — ^There  is  considerable  nicety  in  this  case.  An  executor  is  an  officer  of 
Court  appointed  to  execute  the  will  of  the  deceased,  and  therefore  I  doubt  whether  a 
jurisdiction  is  not  thereby  constituted  against  him.  Put  the  case  of  a  Scotchman  being 
appointed  an  administrator  in  England ;  would  be  not  be  liable  to  the  jurisdiction  of 
the  Courts  of  that  country  ?  I  apprehend  that  he  would.  If,  therefore,  our  decision 
is  to  be  considered  as  proceeding  on  the  general  ground,  I  am  not  prepared  to  concur  in 
'it.  But  in  the  particular  circumstances  of  this  case,  and  attending  to  the  nature  of  the 
bond,  and  to  the  conclusions  of  the  summons,  I  think  that  no  proceedings  can  be  taken 
against  the  cautioners  until  decree  has  been  pronounced  against  the  executors.  The 
obligation  of  the  cautioners  is  merely  to  make  forthcoming  a  specific  sum,  whereas  the 
conclusion  is  for  an  accounting,  which  can  plainly  be  only  done  by  having  the  executors 
as  parties  to  the  action ;  and  besides,  what  title  has  the  pursuer  to  require  implement 
of  the  bond,  till  he  establish  that  there  is  the  sum  due  which  is  there  mentioned  1 

After  their  Lordships  had  taken  time  to  consider,  the  Lord  Prksidbnt  stated  that  in 
this  particular  case  the  Court  had  come  to  be  of  one  opinion. 

Purguei^s  AutharMes,— Don]],  Jan.  20,  1693,  (2072  and  2077) ;  Montgomery,  June 
18,  1713,  (3586);  1  Bank.  23,  80;  Fisher,  Dec.  1767,  (2110);  Drummond,  Jan.  14, 
1823,  {ante,  Vol.  11.  No.  585). 


No.  425.  V.  Shaw  819  (O.E.  882).    80  Jane  1827.     Ist  Div.— Lord  Newton. 

K.  NicoL. — D.  of  F.  Monereiff—More. 
A,  Christie. — Jameson. 

Competing. 

Bankruptcy — SequedratUm, — Held  that  a  creditor  claiming  on  the  estate  of  a  partner 
of  a  company  for  a  debt  due  by  the  company,  must  value  his  claim  against  the  other 
partners,  and  deduct  it,  otherwise  he  is  not  entitled  to  vote. 

The  estate  of  George  Batchelor,  one  of  the  partners  of  the  company  of  Francis  and 
George  Batchelor,  having  been  sequestrated,  a  competition  arose  between  Nicol  and 
Christie  for  the  office  of  trustee.  The  fate  of  the  election  depended  upon  the  votes  of 
Robert  Nicol  and  George  Whitton.  Both  of  these  parties  claimed  upon  bills  granted 
by  the  company  of  Fruicis  and  George  Batchelor,  and  in  their  affidavits  they  valued 
their  claim  against  the  company  at  nothing ;  but  they  did  not  put  any  value  upon  the 
claim  which  they  had  against  the  other  partner,  Francis  Batchelor.  It  was  therefore 
objected  by  Christie,  That  as  the  company  was  the  primary  debtor,  and  the  bankrupt 
merely  a  collateral  obligant,  and  as  the  other  partner  Francis  stood  also  in  that  situation, 
the  claimants  were  bound  to  have  put  a  value  upon  their  claim  against  Francis,  and  to 
have  deducted  it  in  terms  of  the  24th  section  of  the  statute. 

To  this  it  Mras  answered,  That  as  the  partners  were  as  much  primary  obligants  in 
relation  to  a  creditor  as  the  company  was,  it  was  not  necessary  to  value  the  claim 
against  Fiancis ;  and  accordingly  in  practice  this  had  never  been  required,  and  could 
scarcely  ever  be  done,  seeing  that  it  was  often  impossible  to  ascertain  how  many  partners 
there  were,  and  what  were  their  respective  interests  in  the  company. 

The  Lord  Ordinary  sustained  the  objection,  and  preferred  Christie ;  and  the  Court 
adhered. 

Lord  Gillibs. — On  the  statute  I  think  the  interlocutor  is  right.  It  Lb  only  in  the 
case  where  the  ranking  is  on  the  estate  of  the  primary  obligant,  and  who  is  bound  to 
relieve  the  other  obligants,  that  it  is  not  necessary  to  value  the  claim  against  the 
collateral  obligants ;  but  here  the  company  is  the  primary  obligant,  and  George  and 
Francis  stand  in  the  situation  of  collateral  obligants,  and  entitled  to  relief  out  of  the 
funds  of  the  company  for  proper  company  debts.  It  is  clear,  therefore,  that  in  ranking 
on  the  estate  of  Geoige,  the  claim  on  that  of  Francis  ought  to  have  been  valued. 

Lord  Prbbidint. — Suppose  that  the  estate  of  Francis  were  able  to  pay  five  shillings 
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in  the  pound,  would  the  creditor  not  be  bound  to  value  and  deduct  ?    I  apprehend  that 
he  would. 

Lord  Balobat  concurred. 

Lord  Craioib  said  nothing,  but  was  understood  to  assent. 


No.  482.  V.  Shaw  825  (O.E.  889).    8  July  1827.    2nd  Div. 

G.  Pentland,  Petitioner. — D.  of  F.  Moncreiff— Buchanan. 
D.  Patbbson,  (his  Trustee,)  Beepondent. — SoL-Chn.  Sqpe — FuiUrion — Paierson. 

Bankruptcy — Sequestraiion. — ^The  creditors  of  a  bankrupt  under  sequestration  having 
resolved  that  his  estate  should  be  exposed  to  sale ;  and  this  having  become  final ;  and 
the  trustee  having  advertised  a  sale ;  and  the  bankrupt  having  presented  a  petition 
praying  to  prohibit  it — Held, — 1. — That  it  was  competent  to  order  the  petition  to  be 
answerod,  although  the  sale  was  thereby  suspended ; — but,— 2. — That  on  the  merits 
it  ought  to  be  refused. 

Paterson,  trustee  on  the  sequestrated  estate  of  Pentland,  coachmaker  in  Perth, 
having,  pursuant  to  a  resolution  of  the  creditors,  advertised  for  sale  by  public  roup  the 
coach  work  and  the  rest  of  the  heritable  property  belonging  to  the  banlmipt,  on  the  18th 
of  June,  which  was  not  complained  of,  the  bankrupt,  on  the  14th,  presented  a  petition 
to  the  Court  of  Session,  stating  that  his  debts  were  only  L.6149 ; — that  the  debts  due 
to  him  amounted  to  L.83,000,  and  his  available  property  to  L.31,000 ; — that  he  had 
only  the  night  before  seen  the  upset  prices  proposed  by  the  trustee,  which  were  greatly 
beneath  the  true  value ; — that  several  of  his  friends  had  o£Eered  to  advance  him  money 
on  security  of  his  property,  sufficient  to  pay  his  debts  in  full,  and  that  he  was  willing 
immediately  to  find  caution  to  that  e£Eect ;  and  praying  that  in  these  circumstances  the 
trustee  might  be  prohibited  from  proceeding  with  the  sale,  [826]  as  being  ruinous  to 
the  bankrupt,  without  producing  any  material  benefit  to  the  creditors.  This  petition 
was  opposed  at  the  Bar  by  the  trustee,  who  contended,  That  it  was  incompetent  for  the 
Court  to  stop  a  sale  directed  by  a  resolution  of  creditors,  which  had  not  been  complained 
of  in  the  ordinary  form;  but  the  Court,  by  a  migority,  ordered  it  to  be  seen,  and 
allowed  eight  days  for  giving  in  answers,  thereby  necessarily  suspending  the  sale. 

Answers  were  accordingly  given  in  by  the  trustee,  in  which  he  stated,  that,  from 
the  date  of  the  sequestration  in  July  1826,  frequent  delays  had  been  granted  to  the 
bankrupt  in  the  disposal  of  the  estate,,  to  enable  him  to  bring  forward  an  offer  of 
settlement ; — that  the  resolution  authorising  the  sale  was  qualified  by  a  condition  that 
it  should  be  suspended,  if  the  bankrupt  made  an  offer  of  security  within  six  weeks ; — 
that  the  debts  in  all  amounted  to  upwards  of  L.12,000;— that  the  L.  83,000  of  debts 
said  to  be  owing  to  the  bankrupt  consisted  of  claims  either  utterly  hopeless  from  the 
situation  of  the  debtors,  or  incapable  of  being  rendered  presently  avaUable,  or  such  as, 
from  their  character,  could  not  be  recovered  in  a  Court  of  Law ; — ^that  the  bankrupt's 
estimation  of  his  property  was  greatly  too  high ; — that  none  of  it  could  at  present  be 
rendered  effectual,  except  that  advertised  for  sale ; — and  that  the  upset  prices  had  been 
fixed  on  fair  calculations  made  by  respectable  and  skilful  persons.  In  these  circum- 
stances, and  the  bankrupt  not  being  prepared  with  any  security  for  payment  of  the 
debts,  though  offering  to  do  so  if  the  sale  were  delayed,  the  Court  unanimously  refused 
the  petition. 

Lord  Justiob-Clerk. — What  the  Court  would  have  done  if  a  regular  bond  of  caution 
had  been  offered,  I  need  not  say,  as  that  is  not  the  case  before  us.  I  do  not  regret 
the  delay  occasioned  by  ordering  answers,  as  it  was  necessary  to  ascertain  how  the  facts 
stood.  But,  as  matters  presently  stand,  I  can  see  no  ground  for  interfering  with  a  sale, 
in  pursuance  of  a  resolution  of  creditors  not  complained  of. 

Lord  Glbnlbe. — The  assertions  in  the  petition  were  so  strong,  that  I  expected  an 
offer  of  caution  would  have  been  tendered  to  the  trustee  before  the  petition  came  out 
for  advising.  But  this  has  not  been  done,  and  I  therefore  think  that  it  is  not  within 
the  power  of  the  Court  to  interfere  on  such  loose  allegations  as  are  now  made.     But  if 
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he  still  oflPers  caution  before  the  sale,  the  trustee  will  pay  that  attention  to  it  which  the 
resolution  of  creditors  implies  he  is  to  do. 

LoBD  PiTMiLLT  concurrcd. 

Lord  Allowat. — I  conceive  the  Court  have  no  power  to  interfere  in  a  matter  of 
this  description,  unless  something  flagrant  and  illegal  be  pointed  out. 


No.  438.  V.  Shaw  827  (O.K  891).    8  July  1827.    2nd  Div. 

0.  BussxLL  V.  Eael  of  Breadalbanb. 

[Fully  reported  5  W.  &  S.  256 ;  5  S.RR.  (H.L.)  549.] 


No.  485.  V.  Shaw  831  (O.E.  895).    5  July  1827.     Ist  DIt.— Lord  Newton. 

W.  KiLPATRiOK,  Petitioner. — Pyper, 

D.  WiGHTON. — Jarneson — Reddie, 
M'Kenzie,  Sespondent. — A.  iPNeUL 

Bankruptcy — Sequestraiion. — 1. — An  oflTer  of  composition  refused  as  not  reasonable. — 
2. — Question  raised,  whether  the  claim  of  a  creditor  made  on  the  estate  of  a  bankrupt, 
after  a  petition  for  approval  of  a  composition,  can  be  taken  into  calculation  in 
ascertaining  whether  the  bankrupt  has  the  requisite  concurrence. 

The  estate  of  Kilpatrick  having  been  sequestrated  under  the  Bankrupt  Act^  he 
offered  a  composition  of  sixpence  in  the  pound ;  and  this  having  been  agreed  to  by  the 
creditors  then  ranked,  he  presented  a  petition  for  approval  on  the  20th  of  October  1826, 
accompanied  by  a  report  from  the  trustee  that  the  whole  creditors  who  had  ranked  had 
concurred.  Wighton  thereafter  lodged  a  claim  with  the  trustee,  stating  that  he  did  so 
merely  with  the  view  of  opposing  the  petition ;  and  accordingly  he  entered  appearance, 
and  alleged  that  the  offer  was  unreasonable,  and  that  the  bankrupt  had  not  now  the 
requisite  concurrence. 

To  this  it  was  answered, — 

1.  That  the  question  as  to  the  concurrence  must  be  decided  by  the  state  of  the 
claims  at  the  date  of  presenting  to  the  Court  the  petition  for  approval  of  the  composition, 
and  the  report  by  the  trustee ;  and  as  he  had  then  the  statutory  concurrence,  he  could 
not  be  affected  by  subsequent  claims  on  the  estate ;  and, 

2.  That  the  offer  which  he  had  made  was  quite  reasonable. 

The  Lord  Ordinary  repelled  the  objection  made  by  Wighton,  who  thereupon 
reclaimed  to  the  Court  In  the  mean  while,  and  after  the  interlocutor  had  been 
pronounced,  M'Kenzie,  another  creditor,  claimed  on  the  estate;  and  when  the  case 
came  to  be  advised,  he  appeared  at  the  bar,  and  opposed  the  approval  of  the  composition. 

Kilpatrick  then  objected  that  M'Kenzie  was  not  entitled  to  come  forward  at  this 
stage  of  the  process ;  but  the  Court,  without  pronouncing  any  express  judgment  upon 
that  point,  altered, — ^found  the  composition  was  not  reasonable,  and  therefore  refused 
the  petition. 

The  Lord  Pbbbidbnt  observed,  that  a  creditor  might  appear  at  any  time  before 
judgment  was  finally  pronounced ;  but  that  the  composition  was  plainly  not  reasonable, 
and  therefore  could  not  be  approved  of. 

LoBD  Craigib  was  of  the  same  opinion. 

Lord  Balqrat  said  nothing  upon  the  first  point,  but  concurred  as  to  the  composition 
not  being  reasonable. 


SHAW,  VOL.  n.  20 
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No.  486.  V.  Shaw  832  (O.E.  896).    5  July  1827.    2nd  Dir. 

Hakvey's  Tbustees,  Petitioners. — Moir, 

J.  Leslie,  Bespondent. — Gordon. 

Proof  to  lie  in  retentis. — ^Warrant  to  take  deposition  of  witnesses  to  lie  in  reterdis 
limited  to  those  who  were  above  seventy  years  of  age,  or  in  infirm  health,  and 
commission  refased  to  be  granted  generally  "  to  any  of  his  Mcyesty's  Justices  of  the 
Peace  of  a  county." 

The  trustees  of  the  late  Eobert  Harvey  having  presented  a  petition,  praying  to  have 
the  deposition  of  certain  old  witnesses  taken  to  lie  in  retentis  pending  an  action  between 
them  and  Leslie,  and  for  commission,  inter  aUa,  "  to  any  of  his  Majesty's  Justices  of  the 
Peace  for  the  county  of  Aberdeen ; "  it  was  objected  by  Leslie,  That  one  of  the  witnesses 
was  stated  by  the  petitioners  themselves  to  be  only  sixty-nine,  and  that  a  deposition  to 
lie  in  retentis  was  never  allowed  on  the  ground  of  old  age,  unless  the  persons  proposed 
to  be  examined  were  at  least  seventy  years  old ;  and  also,  that  the  commission  ought  to 
be  confined  to  the  Sheriff  or  his  Substitute. 

The  Court  granted  commission  to  the  Sheriff  or  his  Substitute,  to  take  the  deposi- 
tions of  such  witnesses  as  shall  be  ''  proved,  to  the  satisfaction  of  the  commissioner,  to 
be  above  seventy  years  of  age,  or  subject  to  such  indisposition  as  to  produce  a  risk  of 
their  evidence  being  lost" 

No.  487.  V.  Shaw  832  (O.E.  897).    6  July  1827.    2nd  Div.— Lord  Newton. 

T.  J.  FORDYCB,  Suspender. — Ivory — Oibson-Craig, 
T.  COCKBURN,  Charger. — Sol-Ckn,  Hope — More, 

Trust — Testament — RevoccUion, — A  party  having  conveyed  his  whole  property,  and, 
inter  alia,  an  heritable  bond,  to  persons  who  had  been  nominated  his  executors  in  a 
will  previously  executed,  or  the  survivor,  in  trust  for  the  purposes  declared  in  the 
will,  or  to  be  declared  in  any  future  will ;  and  having  subsequently  executed  a  second 
vrill  in  the  English  form,  and  improbative  by  the  law  of  Scotland,  revoking  all  former 
wills  and  **  testamentary  dispositions,"  and  containing  a  settlement  of  all  his  property, 
including  the  heritable  bond — Held, — 1. — That  the  trust-deed  was  not  revoked; — 
and, — 2. — ^That  the  survivor  of  the  two  trustees  was  entitled  under  it  to  take  up  the 
heritable  bond,  and  obtain  an  entry  from  the  superior. 

The  late  George  Mowbray  of  Devonshire  street,  London,  held  an  heritable  security 
for  L2000  over  the  estate  of  Ayton  belonging  to  the  suspender  Fordyce.  In  1813  he 
executed  a  will  in  the  English  form,  in  which  he  appointed  the  chaiger  Cockbum,  and 
Captain  Charles  Grant,  now  deceased,  his  executors.  This  will  was  ineffectual  to  convey 
heritage;  but  in  1814  Mr.  Mowbray  executed  a  regular  trust-deed,  whereby  he  dis- 
poned his  whole  estate,  and,  inter  alioy  this  heritable  debt,  to  Cockbum  and  Captain 
Grants  "  executors  named  and  appointed  by  me  in  and  by  my  last  will  and  testament, 
dated  3d  August  1813,  or  to  such  other  per-  [833]  -son  or  persons  as  I  shall  by  any 
future  will  or  deed  to  be  made  or  granted  by  me,  nominate  and  appoint  as  executors  of 
my  last  will,"  or  the  acceptor  and  survivor  of  them ;  but  in  trust  always,  and  under 
provision  that  "  they  shall  pay  and  apply  the  same  to  the  person  or  persons  named,  and 
for  the  uses  and  purposes  expressed,  declared,  and  appointed  by  the  foresaid  will  made 
by  me,  dated  the  said  3d  of  August  1813,  or  to  such  other  persons,  and  for  such  other 
uses,  ends,  and  purposes,  as  shaJl  be  expressed,  declared,  and  appointed  by  me  in  any 
other  testamentary  deed,  or  other  writing  under  my  hand,  to  be  granted  by  me  at  any 
time  of  my  life,  or  even  on  deathbed."  This  deed  contained  a  procuratory  of  resigna- 
tion and  precept  of  sasine  in  favour  of  Cockbum  and  Captain  Grant,  but  in  tmst  as 
above  mentioned.  In  1825  Mr.  Mowbray  executed  a  third  deed,  which  was  purely 
testamentary  and  incapable  of  carrying  Scotch  heritage,  whereby  he  revoked  *'  all  wills 
and  testamentary  dispositions  by  me  at  any  time  heretofore  made,"  and  dedaied  this  to 
be  his  last  will  and  testament.    By  this  deed  he  also  appointed  Cockbum  his  executor 
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along  with  a  Mr.  Toiin,  and  he  devised  the  L.2000  held  on  heritable  security  above 
mentioned  to  Cockbam  himself,  empowering  him  "  to  sue  for  and  recover  the  same." 

Mr.  Mowbray  having  died  in  1826,  Oockbum,  as  surviving  trustee  under  the  trust- 
deed  of  1814,  demanded  an  entry  from  Fordyce,  of  whom  the  heritable  bond  over  his 
estate  was  held  base,  to  the  effect  of  being  entitled  to  compel  payment.  Fordyce  then 
presented  a  bill  of  suspension  as  of  a  threatened  charge  for  an  entry  on  the  part  of 
Oockbum,  in  which  he  stated  that  he  was  willing  to  give  an  entry,  and  pay  the  debt 
to  Gockbnm,  if  he  could  do  so  in  safety,  but  that  the  latter  was  not  truly  in  right  of 
the  debt,  for  the  following  reasons : — 

1.  That  while  the  will  of  1825  was  in  itself  incapable  of  conveying  Scotch  heritage, 
it  revoked  the  trust-deed  of  1814,  which,  being  a  mortia  causd  settlement,  was  clearly 
comprehended  in  the  term  "  testamentary  dispositions,"  used  in  the  clause  of  revocation 
in  that  deed. 

2.  That  at  all  events,  if  the  deed  1814  was  not  to  be  held  as  expressly  revoked  by 
the  will  1825,  yet,  as  that  will  revoked  the  previous  will  of  1813,  and  the  consequent 
nomination  of  executors  therein  contained,  the  trust  necessarily  fell  also,  as  the  convey- 
ance in  it  was  to  Gockbum  and  Captain  Grant  as  the  executors  in  that  will,  and  that 
the  other  nomination  as  trustees  or  executors  to  be  named  in  a  subsequent  will  was 
inept  to  effect  a  conveyance  of  property,  more  especially  as  the  will  1825,  in  which  the 
second  nomination  of  executors  was  made,  was  not  a  probative  deed  by  the  law  of  Scot- 
land; and, 

3.  That  the  destination  in  favour  of  Cockbum  himseif,  contained  in  the  will  1825, 
was  ineffectual  in  respect  to  heritage,  the  deed  not  being  probative. 

To  this  it  was  answered, — 

[831]  1.  That  the  object  of  the  deceased  in  executing  the  trust-deed  was  to  put  his 
property,  in  such  a  shape  that  he  could  conveniently  dispose  of  it  by  will,  and  that  there 
was  evidently  no  intention  to  revoke  any  deeds  but  proper  testaments. 

2.  That  though  the  charger  and  Captain  Grant  are  in  the  trust-deed  1814  described 
to  be  executors  under  the  will  1813,  yet  the  conveyance  being  to  them  nomincUimf  as 
trustees,  was  perfectly  effectual  to  carry  the  property,  subject  to  such  appointment  as 
Mr.  Mowbray  might  afterwards  make ;  and, 

3.  That  the  competency  of  such  an  appointment  was  settled  in  the  case  of  Willock 
V.  Auchterlonie ;  but  that  at  any  rate,  tiiough  the  appointment  in  the  will  1825  were 
ineffectual,  the  charger  was  still  entitled  to  an  entry  in  virtue  of  the  trust-deed,  leaving 
the  purposes  to  which,  as  trustee,  he  would  be  bound  to  apply  the  debt  for  future  dis- 
cussion with  any  parties  having  interest. 

The  Lord  Ordinary  refused  the  bill ;  ^  and  the  Court,  after  ordering  Cases,  unani- 
mously adhered. 

Lord  Justigb-Clbrk. — I  have  no  difficulty  in  arriving  at  the  conclusion  that  the 
Lord  Ordinary  is  right.  The  only  interest  Mr.  Fordyce  has,  is  to  make  himself  secure 
in  paying  the  debt;  and  it  does  not  appear  to  me  that  there  is  in  the  will  1825  any 
deduation  of  purpose  on  the  part  of  Mr.  Mowbray  to  recal  the  trust-deed  of  1814. 
That  deed  was  executed  for  the  very  purpose  of  enabling  him  to  affect  the  heritable 
debt  by  a  future  will;  and  though  he  idtered  the  will  of  1813,  I  do  not  think  the 
revocation  of  all  wills  and  testamentary  dispositions  can  possibly  include  deeds  relative 
to  heritable  property  in  Scotland.  I  am  therefore  of  opinion  that  Mr.  Cockbum,  as 
surviving  trustee  under  that  deed,  is  entitled  to  an  entry. 

LoBD  PiTMiLLT. — I  am  entirely  of  the  same  opinion.  The  only  point  is,  how  the 
feudal  title  is  to  be  completed ;  and  that  depends  on  whether  the  deed  1814  was  revoked 
by  the  wiU  of  1825,  and  I  am  satisfied  that  it  was  not. 

Lords  Glknleb  and  Allowat  concurred. 

^  His  Lordship  issued  this  note: — '*The  Lord  Ordinary  is  of  opinion  that  the 
revocation  contained  in  the  will  and  testament  1825  was  not  meant  to  operate  as  a  recal 
of  the  trust-deed  of  1814 ;  and  that  although  Mr.  Cockbum  should  not  be  entitled  to 
take,  as  trustee,  under  his  original  description  of  executor  under  the  will  1813,  seeing 
this  will  is  recalled  by  that  of  1825,  yet  he  is  entitled  to  take  in  his  character  of  executor 
under  the  will  1825,  the  property  being  disponed  to  him  and  Mr.  Grant,  executors  under 
the  will  1813,  « or  to  such  other  person  or  persons,  as  I  shall,  by  any  future  will  or  deed 
*  to  be  made  or  granted  by  me,  nominate  and  appoint  as  executors,' "  &c. 
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Charge/8  Auihority.—WUlock  v.  Auchtedonie,  Dec.  14.  1769,  (5539). 

[Cf.  Leith  V.  Leith,  10  D.  1144,  1150,  1164 ;  TTumas  v.  Tennenfs  Trustees,  7  M. 

121,  124.] 


No.  442.  V.  Shaw  838  (O.E.  908).    6  July  1827.    2nd  Dir.— Lord  Cringletie. 

M.  BowAND  V.  N.  Stsvenson. 
[FuUy  reported  4  W.  &  8.  177 ;  5  S.RR  (H.L.)  317.] 


Ko.  448.  Y.  Shaw  839  (O.B.  908).    6  Jnlj  1827.    2nd  Div— Lord  Robertson. 

Mrs.  Janet  Dayie  or  Laing,  Pursuer. — Shaw-Stewart, 
W.  Denny,  Defender. — SoL-Qen.  Hope — Boswell. 

Husband  and  Wife — Fraud. — Circumstances  under  which  a  lease  hy  a  hushand  to  his 
nephew  and  an  heir-portioner  was  set  aside,  as  in  fraudem  of  an  unrecorded  liferent 
inf ef tment  granted  to  his  wife  intuitu  matrimonii. 

The  late  William  Laing,  intuitu  moMmonii  with  the  pursuer,  infeft  her  in  the 
liferent  of  certain  houses  and  property  adjacent  to  the  town  of  Dumharton,  and  the 
inf  ef  tment  was  recorded  in  the  hurgh  registers.  The  parties  were  married  in  1810,  hut 
soon  after  separated;  and  shortly  before  his  death  in  1812,  Laing  granted  to  the 
defender  Denny,  his  nephew,  (and  who  also  succeeded  to  him  as  an  heir-portioner,)  a 
lease  of  the  property  in  question  for  sixty  years,  for  a  rent  of  L.2  per  annum,  and  an 
alleged  grassum  of  L.100,  with  an  obligation  on  the  landlord  to  keep  the  houses  in 
repair.  On  his  death  the  pursuer  brought  an  action  to  have  this  lease  set  aside  as 
infrattdem  of  the  liferent  granted  her  by  the  deceased  intuitu  matrimonii.  This  action 
was  met  by  the  defence.  That  as  the  subjects  were  not  burgage,  her  infeftment  was  not 
duly  recorded,  being  registered  in  the  burgh  books,  and  not  in  the  register  for  the 
district,  and  consequenUy  that  she  had  no  title  to  pursue ;  but  the  Court  repelled  this 
objection  as  in  a  question  with  a  party  representing  the  granter  of  the  right.^  The  case 
then  fell  asleep ;  but  having  been  awakened,  it  was  reported  on  Informations  to  the 
Court,  who  again  sustained  the  pursuer's  title,  and  appointed  a  condescendence  by  the 
defender  of  the  facts  he  offered  to  prove  in  support  of  his  lease.  The  defender 
admitted  that  the  value  of  the  subjects  was  at  least  L.12  yearly;  but  in  his  con- 
descendence he  alleged,  inter  atia,  that  the  grassum  of  L.100,  which  the  lease  acknow- 
ledged to  have  been  paid,  and  the  L.2  of  rent  stipulated,  made  a  fair  consideration  for 
the  lease.  On  the  other  hand,  the  pursuer  averred  that  the  grassum  had  not  been 
paid ;  but  the  Courts  holding  that  the  facts  admitted  in  the  case  were  sufficient  to 
entitle  her  to  succeed,  and  tiiat  the  averments  of  the  defender  were  not  relevant  to 
support  his  defence,  without  requiring  any  proof,  unanimously  reduced  and  decerned  in 
terms  of  the  libel. 

LoBD  JusTiOB-CiiBBK. — Taking  the  facts,  as  to  which  there  is  no  dispute,  there  are 
sufficient  grounds  for  deciding  this  case.  The  question  is,  Whether  the  lease  under 
reduction  was  a  due  exercise  of  administration  on  the  part  of  Laing,  or  was  in  fraudem 
of  his  wife's  right?  It  is  granted  for  sixty  years,  with  an  obligation  on  the  landloid 
to  keep  the  houses  in  repair,  and  if  that  is  done,  it  is  clear  there  can  be  no  free  rent 
at  all ;  so  that,  even  supposing  the  [840]  grassum  to  have  been  paid,  I  am  clearly  of 
opinion  that  the  husband  was  not  entitled  thus  to  defeat  his  wife's  rights  and  that  there 
are  sufficient  grounds  for  reducing  as  in  fraudem  of  her  provision. 

The  other  Judges  concurred. 


1  See  Davie  v.  Denny,  June  2,  1814,  (F.C.). 
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No.  444.  V.  Shaw  840  (O.E.  905).    6  July  1827.     2nd  Div.— Lord  Medwyn. 

D.  Ejrk,  Pursuer. — Maitland  MdkgiU, 
W.  Kirk,  BetendeT.—SoL-Gen,  ffope—APNeUL 


Adjudication — Decree  in  Absence — Ikcpenaes, — Circumfitances  in  which  the  Court 
reduced  decrees  of  constitution  and  adjudication  in  absence,  without  requiring  the 
party  to  pay  the  expenses  of  the  decrees. 

William  Kirk,  a  blacksmith,  having  raised  a  process  of  constitution  against  his 
brother  David  of  an  alleged  debt  of  L.116,  obtained  decree  in  absence,  and  thereafter 
brought  an  adjudication  of  a  small  heritable  property  belonging  to  David,  in  which 
decree  in  absence  was  pronounced.  On  this  decree  he  got  a  charter  of  adjudication,  on 
which  he  was  infeft.  The  summonses  in  these  actions  were  executed  against  David 
peiBonally;  but  he  was  during  the  whole  period  in  jail,  and  in  a  state  of  poverty. 
On  his  liberation,  he  raised  a  reduction  of  the  decrees  of  constitution  and  adjudication, 
on  the  ground  that  the  account  on  which  the  decrees  proceeded  was  un  vouched,  and 
that  a  voucher  which  had  been  produced  for  the  greater  part  of  the  sum  was  vitiated 
in  eseeniialibua  ;  and  he  also  concluded  for  an  accounting.  Against  this  action  William 
gave  in  defences  on  the  merits ;  and  in  his  note  of  pleas  in  law  he  inserted  a  plea,  that 
David  must  pay  the  expenses  of  the  constitution  and  abjudication  before  he  could  be 
heard  in  the  reduction.  The  Lord  Ordinary  disr^arded  this  plea,  and  "  in  respect  that 
the  voucher  of  the  first  article  of  the  account,  for  which  the  decreets  of  constitution  and 
of  adjudication  were  obtained  in  absence,  is  vitiated  in  the  date,  so  that  it  does  not 
constitute  a  legal  voucher  of  debt,  "  reduced  in  terms  of  the  libel,  and  appointed  David 
to  give  in  a  condescendence  of  his  claims  in  the  accounting."  To  this  interlocutor  the 
Court  adhered,  reserving  to  the  defender  to  found  in  the  accounting  on  the  voucher 
alluded  to,  and  support  the  same,  and  to  the  pursuer  all  objections  thereto. 

Defender's  AiUJumiy.— Smyth,  March  9,  1826,  (ante,  Vol.  IV.  No.  351). 

[Cf.  Dewar  v.  OruieksTiank,  4  D.  1450.] 


Ka  445.    V.  Shaw  841  (O.E.  906).     7  July  1827.    2nd  Div.-  Lords  Mackenzie  and  Eldin. 

B.  Fleming,  Pursuer. — D.  of  F,  Moncreiff'— Jameson. 
Wilson  and  M'Lellan,  Defenders. — Skene — Fletcher. 

ArhitrtUion — Submiseion — Homologation, — A  suhmission  having  been  entered  into  with- 
out any  limitation  in  point  of  time,  and  not  containing  the  usual  blank  clause  appli- 
cable to  the  endurance ;  and  the  parties  having,  after  the  expiry  of  a  year,  gone  on 
pleading  and  leading  proof  before  the  arbiters  and  oversman — Held,  in  a  reduction  of 
a  decreet-arbitral  afterwards  pronounced, — 1. — That  the  submission  did  not  fall  by 
the  lapse  of  the  year ; — and, — 2. — That  at  any  rate  the  parties  had  prorogated  it  by 
their  conduct. 

Fleming,  a  merchant  in  GlaEfgow,  and  Wilson  and  M^LeUan,  merchants  in  Greenock, 
entered  into  a  reference  by  a  joint  missive  addressed  to  two  gentlemen  agreed  upon  as 
arbiters,  in  the  following  terms : — "  Gentlemen, — Some  cotton  wool  which  was  brought 
down  in  the  ship  Science's  long-boat  from  the  city  of  Savannah  to  Five  Fathom  Hole 
for  shipping  on  board  the  said  vessel  for  Clyde,  having  been  damaged,  as  alleged  by  the 
captain,  in  consequence  of  a  thunder  squall  overtaking  her  on  her  way  down  the  river, 
we,  the  owners  of  the  said  ship,  and  also  the  proprietors  of  the  cotton  wool,  hereby 
submit  to  your  decision  which  party  ought  and  should  sustain  the  loss  occasioned  by 
the  damage  on  the  said  cotton.  Tou  have  full  power  to  call  for  such  documents  and 
papers  as  you  may  think  necessary,  as  also  examine  such  persons  connected  with  the 
business  as  you  may  judge  proper.  Should  it  so  happen  that  you  do  not  agree  in  opinion, 
you  are  at  liberty  to  elect  an  oversman ;  and  your  decision  is  to  be  final  and  binding  on 
both  parties."  This  missive  was  dated  2d  September  1818.  In  November  1819  the 
arbiters,  in  consequence  of  a  difference  of  opinion,  nominated  an  oversman.     There  had 
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been  no  prorogation  of  the  submiBsion ;  bat  both  parties  appeared  personally  and  pleaded 
before  the  oyersman,  and  in  particular,  Fleming  addressed  several  holograph  letters  to 
him  as  umpire,  asking  delay  for  the  examination  of  a  witness ;  and,  after  a  judgment 
had  been  given  against  him  by  the  oversman,  he  gave  in  observations  reclaiming  against 
it.  To  these  observations,  prepared  by  his  law-agent,  Fleming  himself  added  a  note,  in 
which  he  prayed  the  oversman  "  to  withdraw  his  late  interlocutor,  resume  the  case  de 
novOj  and  order  Wilson  and  M'Lellan  to  produce  their  evidence  again  before  the  arbiter, 
that  time  may  be  given  for  Mr.  Fleming  to  bring  up  his  witness  Mr.  Walker."  The 
oversman  finally,  in  December  1821,  adhered  to  his  former  judgment,  and  a  regular 
decreet-arbitral  was  extended,  of  date  March  29,  1822.  Of  this  decree  Fleming  brought 
a  reduction,  on  the  ground,  inter  aHiOj  that  the  submission  had  expired  by  the  lapse  of 
a  year  and  day  without  any  prorogation. 
In  defence  it  was  pleaded, — 

1.  That  submissions  only  expire  by  the  lapse  of  a  year  and  day,  where  there  is  the 
usual  clause  restricting  their  duration,  with  the  day  blank ;  but  that  where  it  is  inde- 
finite, and  does  not  provide  that  the  decree  [842]  shall  be  pronounced  "  between  and 
the  day  of  next  to  come,"  the  submission  lasts  for  forty 
years;  and, 

2.  That  supposing  the  submission  to  have  expired,  Fleming  had  prorogated  by 
homologation,  as  he  must  be  held  to  have  known  the  l^al  consequence  of  the  sub- 
mission being  indefinite  as  to  duration,  and  he  was  in  knowledge  of  the  expiry  of  the 
year  when  he  committed  the  acts  inferring  homologation. 

To  this  it  was  answered  by  Fleming, — 

1.  That  all  submissions  fell  by  lapse  of  the  year  and  day,  unless  specially  extended 
beyond  that  period ;  and, 

2.  That  no  acts  of  his  could  infer  homologation,  unless  there  was  evidence  to  show 
that  he  knew,  at  the  time,  that  the  submission  had  expired. 

Lord  Mackenzie  assoilzied  Wilson  and  M'Lellan ;  but  Lord  Eldin  altered  his  Lord- 
ship's interlocutor,  and  found  "  that  the  submission  in  question  contained  no  power  of 
prorogation,  and  that  it  expired  in  a  year  and  day  from  its  date ; — that  after  the  expiry 
of  a  year  and  day  the  arbiters  differed  in  opinion,  and  thereupon  appointed  an  oversman, 
who  took  various  steps  in  the  submission,  as  if  it  had  not  expired ; — that  there  are  no 
grounds  to  believe  that  either  the  arbiters  or  the  parties  knew  that  the  submission  had 
so  expired ; — and,  in  particular,  finds  no  evidence  whatever  that  the  pursuer  knew  that 
he  was  no  longer  bound  by  the  submission,  or  consented  to  homologate  the  same ; "  and 
therefore  decerned  in  the  reduction. 

The  Court  at  firsts  by  a  nugority,  adhered  to  this  interlocutor ;  but  being  equally 
divided  on  advising  a  reclaiming  petition,  they  took  the  opinion  of  the  other  Judges, 
and,  agreeably  to  the  opinion  of  the  migority,  altered  and  assoilzied. 

By  the  consulted  Judges  the  following  opinions  were  returned : — 

Lords  Pbesidbnt,  Cbaioib,  Balobat,  Gilliks,  Mbadowbank,  Corbhouss,  and 
NswTON. — As  the  letter  of  reference  between  these  parties  is  not  limited  to  any  deter- 
minate time,  within  which  the  arbiters  or  oversman  were  to  give  their  award,  and  does 
not  contain  the  usual  blank,  as  applicable  to  the  duration  of  the  power  of  the  arbiters, 
we  are  of  opinion  that  the  powers  of  the  arbiters  and  oversman  did  not  expire  at  the 
lapse  of  a  year  from  the  date  of  the  letter  of  reference,  and  that  the  parties  were  bound 
by  the  award,  at  whatever  time  pronounced. 

Secondly,  At  any  rate,  we  are  of  opinion  that  the  conduct  of  both  parties  in  continu- 
ing to  plead  and  lead  proof  before  the  arbiters  and  oversman,  long  after  the  lapse  of  a 
year  from  the  date  of  the  letter  of  reference,  does  amount  to  complete  homologation  of 
their  proceedings ;  or  rather,  to  speak  more  correctly,  does  amount  to  a  prorogation  of 
the  time  for  pronouncing  decreet-arbitral;  and  consequently,  that  neither  party  can 
object  to  the  decreet  so  pronounced. 

[843]  LoBD  Maokbnzib. — I  concur  in  the  above  opinion,  with  this  further  observa- 
tion, that  even  supposing  a  submission  without  any  express  limitation  in  respect  of  time, 
or  any  blank  in  the  part  relating  to  time,  were  to  be  held  limited  to  a  year,  still  this 
would  ordy  be  from  presumption  of  the  intention  of  the  parties  to  adopt  one  year  as  a 
usual  or  reasonable  time.  Now,  I  think  in  this  case  the  circumstances  and  the  conduct 
of  the  parties  afford  sufficient  grounds  for  excluding  any  such  presumption. 
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LoBD  Mbdwtx. — I  concur  on  the  first  ground,  and  think  it  unnecessary  to  say  any 
thing  as  to  the  second  ground  stated  above. 

Lord  Cringlbtie. — ^I  concur  in  the  opinion  that  the  reference  did  not  expire 
with  the  lapse  of  a  year  after  its  date;  and  I  think  that  the  after  conduct  of  the 
parties  proves  that  this  was  their  original  intention,  and  this  their  understanding  of  the 
transaQtion. 

Lord  EiiDIN. — I  adhere  to  my  opinion  expressed  in  my  interlocutor,  dated  the  11th 
of  March  1824. 

The  Judges  of  the  Second  Division  were  unanimous  in  holding  that  the  submission 
fell  at  the  expiry  of  the  year,  but  were  divided  in  opinion  as  to  the  question  of  homolo- 
gation, Lord  Justice-Clerk  and  Fitmilly  (and  also  Lord  Robertson,  who  was  on  the 
Bench  at  the  first  advising,)  holding  that  there  could  be  no  homologation  inferred 
from  Fleming's  conduct,  unless  it  could  be  made  out  that  he  was  aware  that  the  submis- 
sion did  expire  by  the  lapse  of  the  year ;  while  Lords  Glenlee  and  Alloway  entertained 
opinions  on  this  point  similar  to  that  of  the  majority  of  the  consulted  Judges. 

Purtuer'a  Atdh(nitie8.—(l.)—Bsliom,  p.  409 ;  1  Bank.  23,  2 ;  Sellartownhill,  March 
1593,  (635);  Johnstone,  July  6,  1610,  (637);  Menzies,  Feb.  1665,  (639);  Wallace, 
Feb.  23,  1672,  (639);  Stark  v.  Thom,  Dec.  23,  1820,  (not  rep.)— (2.)---3  Ersk.  3,  48; 
Thomson  v.  Norton,  Jan.  20,  1818,  (F.C.). 

Defenderg'  AuthoriHe8.—{l.)—i  Ersk.  3,  29,— (2.)— Ersk.  i.  2,  27,  iii.  8,  43-7 ; 
Gardner,  July  10,  1741,  (Elchies,  v.  Arbitration,  5);  Telfer,  Jan.  21,  1735,  (5657); 
Taylor,  Nov.  25,  1800,  (Ap.  1,  Arbitration,  8). 

[CI  HiU  V.  Dundee^  ^c.  Railway  Company^  14  D.  1039 ;  Paul  v.  Henderson^ 

5  M.  619,  622,  623.] 


No.  447.         V.  Shaw  846  (O.E.  911).    7  July  1827.    2nd  Div.— Lord  Mackenzie. 

H.  EosE  and  Others,  Advocators. — Skene. 

Magistrates  of  Tain,  Bespondents. — D.  of  F.  Mancreif— Gordon. 

Juritdietion — Sheriff-^Thirlage. — Held  that  it  is  incompetent  for  a  SheriflF,  in  a  process 
of  commutation  of  thirlage,  to  entertain  a  question  as  to  the  existence  of  a  right  of 
ihirlage  over  certain  lands,  where  it  is  not  constituted  by  written  title  over  these 
lands  per  expressum^  or  established  by  decree  of  the  Supreme  Court. 

« 

The  Magistrates  of  Tain,  proprietors  under  a  royal  charter  of  the  mills  of  the  burgh, 
with  the  *'  mill-lands,  multures,  and  sequels  of  the  same,"  raised  before  the  Sheriff  of 
Roes-shire  a  process  of  commutation  of  thirlage,  in  which  they  called,  inter  alia^  Hose 
and  others,  proprietors  of  lands  which  they  alleged  to  be  subject  to  the  thirl.  Certain 
of  these  lands  were  denied  to  be  subject  to  the  thirl ;  and  the  Sheriff  having  pronounced 
an  interlocutor  allowing  a  proof  of  the  possession,  under  which  a  proof  was  in  part 
taken,  Bose,  &c.  brought  an  advocation,  on  the  ground  that  the  Magistrates  had  produced 
no  express  written  title  of  thirlage  over  the  lands  in  question,  and  no  declarator  of 
thirlage  by  the  Supreme  Court ;  and  that  it  was  incompetent  for  the  Sheriff  to  entertain 
a  question  of  real  right 

To  this  it  was  answered,  That  the  lands  in  question  had  been  originally  held  of  the 
Crown  by  the  burgh ;  and  were  situated  within  the  liberties ;  and  that  the  royal  charter, 
therefore,  containing  a  grant  of  multures,  must  be  presumed  to  extend  over  all  the  lands 
within  the  liberties,  though  not  mentioned  j?6r  eacpresmm. 

The  Lord  Ordinaiy,  "in  respect  the  respondents  have  not  produced  an  extract  of  a 
decree  of  declarator  of  this  Court,  or  any  evidence  of  such  decree,"  remitted  to  the 
Sheriff  to  dismiss  the  action  "  in  so  far  as  regarded  the  lands  which  are  denied  to  be 
thirled ; "  and  the  Court  unanimously  adhered,  under  a  reservation  in  favour  of  the 
respondents  to  found,  in  any  declarator  they  might  bring,  on  the  depositions  of  certain 
old  witnesses  which  had  been  taken,  by  warrant  of  this  Court,  to  lie  in  retentis;  but 
their  Lordships  at  the  same  time  refused  to  insert  a  similar  reservation  as  to  the  evidence 
which  had  been  taken  in  the  Inferior  Court  prior  to  the  advocation. 
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No.  449.  V.  Shaw  847  (O.K  918).    10  July  1827.    Ist  IHt.— Lord  Eldin. 

Heritors  of  Strathblans,  SuB^nden.— Jeffrey — Skene. 

Dr.  Hamilton,  Charger. — SoL-Oen.  Hope — Jameson. 

Church — Manee, — Held, — 1. — That  it  is  competent  for  a  Presbytery  to  order  additions 
to  be  built  to  an  old  manse,  so  as  to  render  it  suitable  for  the  minister ; — and, — 
2. — That  the  Heritors  are  bound  to  be  at  the  expense  of  making  the  manse  free 
from  damp. 

Dr.  Hamilton,  minister  of  Strathblane,  presented  a  petition  to  the  Presbytery  of 
Dumbarton,  stating  that  his  manse  had  been  erected  in  1732, — that  it  was  incurably 
damp,  in  a  state  of  great  disrepair,  and  most  incommodious,  there  being  only  two  public 
apartments  on  the  lower,  and  four  bedrooms  in  the  upper  floor,  besides  kitchen  and 
offices, — that  the  public  rooms  were  extremely  small,  b^ng  only  about  15  feet  by  14, 
and  the  height  7^  feet.  The  Presbytery,  after  obtaining  the  report  of  tradesmen,  found 
*  that  the  manse  is  repairable; — ^that  though  repaired,  it  will  not  afford  sufficient 
accommodation  to  the  minister ; — and  that»  as  all  the  apartments  are  small  in  size,  and 
low  in  the  roof,  there  is  required  [848]  the  additional  accommodation  of  two  public  rooms 
of  moderate  dimensions ; "  and  therefore  they  ordained  **  that,  besides  repairs,  such  an 
addition  shall  be  made  to  the  manse." 

Several  of  the  Heritors  brought  a  suspension  of  this  judgment^  on  the  ground, — 

1.  That  the  Presbytery  had  no  power  to  decern  for  additions,  as  had  been  found  in 
the  case  of  Dahneny ;  and, 

2.  That  the  Heritors  were  willing  to  make  the  manse  dry  by  means  of  proper  drains, 
and  to  put  it  into  a  fit  state  of  repair. 

To  this  it  was  answered, — 

1.  That  it  had  been  repeatedly  found  that  it  was  competent  both  for  the  Presbytery 
and  the  Court  to  order  additions  to  be  made ;  and, 

2.  That,  from  the  position  of  the  manse,  it  was  scarcely  possible  to  render  it  per- 
manently dry ; — and  that»  although  part  of  it  had  been  rebuilt  about  thirty-two  years 
ago,  yet  the  main  walls  were  of  such  antiquity,  and  the  rooms  so  small,  that  it  could 
not  be  made  a  commodious  manse  without  considerable  additions. 

The  Lord  Ordinary,  before  answer,  remitted  to  Robert  Wright,  Dean  of  Guild  of 
Edinburgh,  ''  to  inspect  the  manse  of  Strathblane,  and  report^  firsts  How  far  the  manse 
is  defective  in  safety,  comfort,  and  accommodation  for  the  use  of  a  minister  of  that 
parish  1  And,  second,  Whether,  by  any,  or  if  by  any,  by  what  reparations,  alterations, 
or  additions,  it  may  be  rendered  a  sufficient  manse,  and  at  what  expense  ? " 

He  reported  that  the  floors  and  joisting  were  in  a  decayed  and  rotten  state ; — that 
the  roof  and  walls  were  good,  with  the  exception  of  the  west  gable,  which  was  insecure, 
and  must  be  rebuilt; — that  the  house  was  damp,  and  that,  to  obviate  this,  besides 
drains,  it  would  be  necessary  to  raise  the  floors  of  the  rooms  2^  feet ; — that  the  accom- 
modation was  insufficient ; — and  that  the  expense  of  making  it  a  proper  manse  would  be 
nearly  as  much  as  that  of  a  new  one. 

The  Lord  Ordinary  having  reported  the  case,  the  Court  "  repelled  the  reasons  of 
suspension,  recalled  the  interdict,  and  found  the  letters  orderly  proceeded ;  and  further, 
found  that  the  Heritors  are  bound  to  be  at  the  expense  of  making  the  manse  completely 
dry  and  free  from  damp ;  remitted  to  the  Presbytery  to  proceed  accordingly ; "  and  found 
the  suspenders  liable  in  expenses. 

Lord  BALGRiLT. — ^The  Heritors  must  make  the  manse  dry  and  comfortable ;  but  how 
this  is  to  be  done,  it  is  somewhat  difficult  to  see.  I  think,  also,  that  there  must  be  an 
addition  built  to  the  manse,  for  it  is  quite  insufficient  for  the  accommodation  of  a  clergy- 
man with  his  family,  and  for  those  who  must  necessarily  reside  in  the  house  on  occasion 
of  dispensing  the  sacrament.  It  would  certainly  be  more  advisable  to  build  a  new 
manse,  because  it  generally  happens  that  the  expense  of  repairs  considerably  exceeds  the 
cost  of  a  new  one. 

[849]  Lord  Prbsidknt. — I  was  counsel  in  the  case  of  Dalmeny,  which  was  altogether 
different  from  the  present  one.  The  manse  was  not  ten  years  okL,  and  it  did  not  require 
any  repairs ;  but  the  minister  thought  it  was  too  small  for  him,  and  therefore  he  wished 
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to  have  an  addition.  The  Court,  however,  were  of  opinion  that  the  manse  had  been 
too  lecenily  erected  to  warrant  any  such  additions,  and  therefore  they  refused  to  allow 
them.  In  the  other  cases  which  are  noticed  in  the  papers,  both  additions  and  repairs 
weie  ordered. 

LoBD  Cbaigib. — I  reported  the  case  of  Dalmeny ;  and  I  think  it  was  laid  down  as 
a  general  rule,  that  the  Court  could  not,  under  the  statute,  authorize  additions  to  be 
made. 

LoBD  GiIjIiIbs. — I  am  perfectly  clear  that  the  minister  must  have  a  good  and 
sufficient  manse ;  but  the  question  as  to  the  additions  is  attended  with  difficulty.  I 
think  the  minister  should  at  once  claim  a  new  manse. 

Sugpenden^  Auihorft%e8.—RoheTtBon,  July  28,  1788,  (8515);  Council  on  Parishes, 
305. 

Charger^s  AtaTumiies.—Cojmell,  305,  306,  307. 

[Cf.  Carmiehad  v.  M'Lean,  15  S.  1022,  1025 ;  Herihrs  of  Eingoldrum  v.  Haldane, 

1  M.  327.] 


No.  451.  V.  Shaw  850  (O.E.  915).    10  Jnly  1827.     let  Div.-Lord  Eldin. 

R.  DuNLOP,  Pursuer. — Buchanan. 
D.  NicOLSON,  Defender. — Boswell. 

OUaiion. — Circumstances  under  which  a  party  was  allowed  to  found  on  a  service-copy, 
to  show  that  the  citation  was  erroneous. 

Dunlop  raised  an  action  against  Nicolson,  who  objected  that  he  had  not  been  duly 
cited.  In  support  of  this,  he  stated  that  a  copy  had  been  served  upon  him,  dated  the 
21st  day  of  April  1827,  calling  on  him  to  appear  on  the  21st  of  June  thereafter;  that 
another  was  served  upon  him  on  the  25th  of  April,  citing  him  for  the  24th  of  June ;  and 
that  to  this  copy  there  was  subjoined  a  postscript,  that  *<  this  citation  and  double  pre- 
ceding is  served  in  place  of  the  double  and  citation  served  upon  you  on  the  21st  day  of 
April  current)  which  is  departed  from,  and  this  service  is  to  be  held  as  the  real  and 
conect  one."  The  execution,  which  was  produced,  was  dated  the  25th  of  April  1827,  and 
stated  that  Nicolson  had  been  cited  to  appear  on  the  24th  of  May  thereafter,  conform 
to  citation  served  upon  him  of  the  above  date,  *'  and  departing  from  the  double  and 
copy  of  citation  served  on  the  21st  day  of  April  current,  and  holding  the  double  and 
copy  of  citation  of  this  date  as  the  correct  one." 

It  was  therefore  maintained  by  Nicolson,  That  as  he  was  cited  to  appear  on  the 
24th  of  June,  and  as  the  execution  bore  that  he  was  cited  to  the  24th  of  May,  the 
citation  was  irregular. 

In  answer  to  this  defence  Dunlop  pleaded,  That  as  no  improbation  had  been  brought 
of  the  execution,  it  must  bear  implicit  faith,  and  could  not  be  contradicted  by  the  copy, 
the  authenticity  of  which  was  not  admitted. 

The  Lord  Ordinary  repelled  the  defence ;  but  the  Court  altered,  and  found  that,  in 
the  special  circumstances  of  this  case,  the  citation  was  irregular,  and  therefore  sustained 
the  defence. 

The  Judges  held  that  this  was  to  be  regarded  as  a  case  of  a  special  nature,  and  not 
to  affect  the  general  rule  that  a  formal  execution  could  not  be  contradicted  by  the 
service  copy. 

[Cf.  Gibson  v.  Clark,  23  R.  306.] 


No.  458.  V.  Shaw  851  (O.K.  916).     10  July  1827.     let  Div.— Lord  Newton. 

M.  M'Kenzib,  Suspender. — Fullerton. 
H.  Boss,  Charger.— <8(Em(2/brd 

Process. — ^A  chaiger  in  the  Bill-Chamber  having  omitted  to  intimate  the  lodging  of  his 
answen ;  and  an  intedocutor  prejudicial  to  the  suspender  having  been  pronounced — 
A  remit  made  to  hear  the  suspender. 
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M'Eenzie  presented  a  bill  of  saspension  and  interdict  against  Rose,  to  prevent  him 
fishing  in  a  river  to  which  M'Kenzie  alleged  he  had  the  exclusive  right.  Answers 
having  been  lodged,  but  no  intimation  given,  the  Lord  Ordinary  passed  the  bill,  but 
refused  the  interdict.  M'Kenzie  then  reclaimed,  and  contended,  That  as  the  lodging 
of  the  answers  had  not  been  intimated,  and  he  was  thereby  prevented  from  being  heard 
before  the  Lord  Ordinary,  he  was  still  entitled  to  be  heard. 

The  Court  accordingly  remitted  to  the  Lord  Ordinary  to  hear  parties  as  to  the 
interdict. 


No.  454.  V.  Shaw  851  (O.E.  917).     10  July  1827.    2nd  Div.— Jury  CJourt 

G.  BoDGEBS  and  Others  v.  T.  Habvis. 
pFuUy  reported  3  W.  &  S.  251 ;  6  S.RR  (H.L.)  125,] 


No.  455.  V.  Shaw  853  (O.E.  919).    10  July  1827.    2nd  Diy.— Lord  Orisgletie. 

T.  Falconbe  and  Others,  Advocators. — More. 

J.  Sheills  and  Company,  Bespondents.— ^^ne — Oillies. 

Process — Advoeaticn, — Held, — 1. — That  an  advocation  under  §  40  of  the  Judicature 
Act^  of  a  cause  in  which  an  interlocutor  allowing  a  proof  has  been  pronounced,  is 
incompetent,  under  the  A.  S.  following  on  the  Judicature  Act,  after  the  lapse  of 
fifteen  days  from  the  date  of  the  interlocutor; — and, — 2. — Tlutt  it  was  not  vilira 
vires  of  the  Court  to  impose  this  limitation  on  the  power  of  advocating,  though  given 
in  the  statute  without  limitation. 

In  a  process  at  the  instance  of  Sheills  and  Company,  before  the  Dean  of  Quild 
Court  of  Glasgow,^ for  the  purpose  of  obtaining  leave  to  convert  certain  premises 
belonging  to  them  into  a  calendar,  and  to  erect  a  steam-engine,  they  were  opposed  by 
Falconer  and  others,  neighbouring  proprietors,  who  alleged  that  the  intended  alterations 
would  create  a  nuisance  injurious  to  their  properties.  On  the  2d  of  March  1826,  the 
Dean  of  Guild  pronounced  an  interlocutor  allowing  Falconer  and  others  a  proof  of 
their  allegations,  to  be  concluded  within  six  weeks.  No  steps  were  taken  in  this  proof ; 
but  on  the  12th  of  April,  the  six  weeks  being  almost  expired,  Falconer  and  others 
presented  a  bill  of  advocation  in  terms  of  the  40th  section  of  the  Judicature  Act, 
which  provides  that,  in  all  questions  depending  in  Liferior  Courts  of  greater  value  than 
L.40  [864]  "  as  soon  as  an  order  or  interlocutor  allowing  a  proof  has  been  pronounced," 
"  it  shidl  be  competent  to  either  of  the  parties  who  may  conceive  that  the  cause  ought 
to  be  tried  by  Jury,  to  remove  the  process  into  the  Court  of  Session  by  bill  of  advocation, 
which  shall  be  passed  at  once  without  discussion,  and  without  caution ; "  and  declares, 
that  "  in  case  no  such  bill  of  advocation  shall  be  presented,  and  the  parties  shaU  proceed 
to  proof  under  the  interlocutor  of  the  Inferior  Court,  they  shall  be  held  to  have  waived 
their  right  of  appeal  to  the  House  of  Lords  against  any  judgment  which  may  thereafter 
be  pronounced  by  the  Court  of  Session,  in  so  far  as  by  such  judgment  the  several  &ct8 
established  by  the  proof  shall  be  found  and  declared."  This  bill  having  been  passed,^ 
and  the  letters  expede,  it  was  contended  by  Sheills  and  Company,  That  the  advocation 
was  incompetent,  in  respect  no  bill  had  been  intimated  in  the  Liferior  Court  within 
fifteen  days  from  the  date  of  the  interlocutor  allowing  a  proof,  agreeably  to  the  pro- 
visions in  the  Acts  of  Sederunt  passed  under  authority  of  the  Judicature  Statute.  The 
provisions  founded  on  were  §  71  of  the  A.  S.  relative  to  the  Court  of  Session,  and  §  3, 
part  1,  c  18,  of  that  regarding  Burgh  Courts.  By  the  former  it  is  declared,  in  reference 
to  advocations  under  §  40  of  the  Act  of  Parliament,  ''That  if  neither  party  shall 
intimate  in  the  Inferior  Court  the  passing  of  a  bill  of  advocation  within  fifteen  free 
days  after  the  interlocutor  has  been  pronounced  in  the  ordinary  case,  and  thirty  days 
in  causes  before  the  Courts  of'  Orkney  and  Shetland,  the  bill  and  passing  thereof  shall 
be  held  to  fall,  as  if  it  had  never  been  presented,  and  the  proof  may  effectually  proceed 
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in  fehe  Inferior  Goort"  And  by  the  latter  it  is  declared,  in  reference  to  the  same 
matter,  that  '*  it  shall  not  be  competent  for  either  of  the  parties  to  take  any  proof 
(except  one  allowed  to  lie  in  retentis)  until  after  the  expiry  of  fifteen  free  days  in  the 
ordinary  case,  and  thirty  days  in  cases  before  the  Courts  of  Orkney  and  Shetland,  in 
order  to  give  time  for  an  advocation  in  terms  of  the  statute  (6  Qeo.  lY.  c.  120,  §  40) ; 
and  unless  the  passing  of  a  bill  of  advocation  shall  be  duly  intimated  within  the  said 
period  of  fifteen  and  thirty  days  respectively,  the  proof  shall  proceed  \  provided  always, 
that  by  agreement  of  parties,  the  proof  may  be  taken  without  any  such  delay."  On 
these  clauses  it  was  contended  by  Sheills  and  Company,  That  an  advocation  under  the 
40th  section  of  the  Judicature  Act  was  incompetent,  unless  presented  and  passed,  so 
that  the  pcwsing  should  be  intimated  within  fifteen  days  of  the  date  of  the  interlocutor 
allowing  a  proof;  and  the  case  of  MTarlane,  {ante^  No.  24,)  decided  by  the  First 
Division,  was  referred  to  in  support  of  this  construction.  On  the  other  hand.  Falconer 
and  others  maintained,  That  the  object  of  the  Acts  of  Sederunt  was  to  [855]  prevent 
the  proof  being  commenced  till  the  expiry  of  fifteen  days  to  give  time  for  advocation ; 
but  that  although  the  proof  might  go  on  if  no  bill  was  intimated  within  the  fifteen 
^y8>  yet  it  did  not  limit  the  period  for  advocating,  provided  the  parties  had  not  com- 
menced leading  their  proof,  which  was  the  only  limitation  contained  in  the  Act  of 
Parliament ;  and  further,  that  if  the  Acts  of  Sederunt  could  bear  an  interpretation 
such  as  that  put  on  them  by  Shiells  and  Company,  they  were  clearly  incompetent,  as 
the  Court  had  no  power  to  limit,  in  point  of  time,  a  right  of  advocating  conferred  on 
the  lieges  by  the  statute  without  such  limitation. 

The  Lord  Ordinary,  "  in  respect  of  the  decision  of  the  First  Division  in  the  case  of 
MTarlane  t;.  the  Duke  of  Montrose,  and  in  respect  of  §  3  of  the  A.  S.  relative  to  the 
Burgh  Courts,''  dismissed  the  advocation  as  incompetent.  Against  this  interlocutor 
Falconer  and  others  reclaimed ;  and  the  Second  Division,  entertaining  great  doubts  of 
the  judgment  in  the  case  of  M'Farlane,  ordered  Cases  for  the  opinion  of  the  whole 
Court.  But  the  consulted  Judges  having  returned  an  unanimous  opinion,  "  that  not 
only  from  the  terms  of  the  A.  S.  12th  November  1825,  but  from  the  particular  circum- 
stances of  this  case,  the  said  interlocutor  is  right,  and  ought  to  be  adhered  to,"  the 
reclaiming  note  of  Falconer  and  others  was  refused  accordingly. 

[Cf.  Z>tt/v.  Sieuart,  9  R  17.] 


No.  456.         V.  Shaw  856  (O.E.  921).     10  July  1827.     2iid  Div.— Lord  Cringletie. 

HsaiTOBS  and  Eibe-Sbssion  of  Glassford,  Advocators. — Sir  J,  ConnelL 

E.  Ore,  Bespondent. — J.  Miller, 

Poor — Jurisdiction, — ^The  heritors  and  kirk-session  of  a  parish  not  having  taken  a  claim 
for  relief  into  consideration,  or  given  any  deliverance  thereon — Held, — 1. — ^That  the 
Sheriff  has  jurisdiction  to  ordain  them  to  meet  and  consider  whether  the  claimant  is 
entitled  to  aliment,  and  that  he  is  entitled  to  allow  a  proof  of  the  settlement  of  the 
pauper,  in  order  to  enable  him  to  determine  whether  he  will  so  order  them  to  meet. 
— 2. — ^That  a  meeting  pending  the  discussion  before  the  Sheriff,  at  which  the  heritors 
and  kirk-session  approved  of  the  conduct  of  the  minister  in  verbally  refusing  relief, 
and  resisting  the  pauper's  application  to  the  Sheriff,  will  not  alter  the  case. — 3. — 
Question  nosed,  but  not  decided.  Whether  an  action  by  a  third  party,  who  had 
alimented  a  pauper,  against  the  parish,  is  competent  before  the  Sheriff? 

The  respondent  Orr,  an  operative  weaver  in  the  parish  of  Olassford,  received  into 
his  house  to  board  an  infant  child  of  one  Torrance,  whose  wife  had  deserted  him,  and 
who  was  said  to  have  a  settlement  in  the  parish.  Shortly  after  this,  Torrance  having 
died,  Orr  made  repeated  applications  verbally  to  the  minister  to  have  the  child  taken 
off  his  hands.  These  were  either  neglected,  or,  as  the  minister  alleged,  verbally  refused 
by  him.  At  last  Orr  presented  a  written  petition  to  the  heritors  and  kirk-session ;  but 
no  deliverance  was  given  on  this  petition,  nor  any  meet-  [866]  -ing  held  to  take  it  into 
consideration.  He  then  presented  a  petition  to  the  Sheriff  Substitute  of  the  Middle 
Ward  of  Lanarkshire,  praying  him  to  ordain  the  heritors  and  kirk-session  to  take  the 
child  off  his  hands,  and  relieve  him  of  its  support ;  and  failing  their  doing  so,  to  find 
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them  liable  to  him  in  such  a  som  of  aliment  as  might  be  deemed  reasonable ;  or,  at  all 
events,  to  ordain  them  to  meet  and  take  the  petition  formerly  presented  to  them,  and 
the  case,  into  consideration. 

In  answer  to  this  petition,  the  heritors  and  kirk-session,  besides  alleging  that 
Glassf  Old  was  not  the  parish  of  Torrance's  settlement,  and  that  the  child  had  relations 
who  were  boond  to  maintain  it,  objected  that  the  Sheriff  had  no  jurisdiction  in  sach 
matters ;  and  on  his  pronouncing  an  interlocutor  allowing  Orr  a  proof  that  the  father 
of  the  child  had  a  settlement  in  the  pariah  of  Glassford  at  the  time  of  his  death,  they 
gave  in  a  reclaiming  petition  on  the  point  of  competency.  On  this  petition  the  Sheriff 
Substitute  pronounced  an  interlocutor  expressly  sustaining  his  jurisdiction ;  and  to  this 
interlocutor  the  Sheriff  Depute  adhered.  It  afterwards  appeared,  that  between  the 
date  of  the  interlocutor  of  the  Sheriff  Substitute  and  that  of  the  Sheriff  Depute,  a 
meeting  of  the  heritors  and  kirk-session  had  been  held,  at  which  the  minister  stated 
that  he  had  personally  told  Orr  that  he  was  not  entitled  to  be  relieved  of  the  child, 
and  that  Orr  had  since  raised  an  action  before  the  Sheriff;  whereupon  they  ''  approved 
of  the  conduct  of  the  minister  and  other  managers  of  the  poor  in  resisting  Oil's 
application ; "  but  no  intimation  of  such  a  meeting  having  been  held  was  made  in  the 
Sheriff  Court;  and  the  heritors  and  kirk-session,  on  the  judgment  of  adherence  by  the 
Sheriff  Depute,  brought  the  case  into  this  Court  by  advocation,^  and  produced  an 
extract  of  the  minutes  of  the  above-mentioned  meeting,  for  the  first  time,  with  their 
reasons  of  advocation. 

[867]  In  support  of  their  advocation,  the  heritors  and  kirk-session  contended.  That 
the  management  of  the  poor  was  intrusted  solely  to  the  heritors  and  kirk-session,  who 
were  subject  to  the  control  of  the  Supreme  Court  alone,  and  that  the  Sheriff  had  no 
power  whatever  to  interfere  in  any  such  matters,  as  had  been  found  in  the  case  of 
Richmond,  &c.  v,  the  Abbey  Parish  of  Paisley,  {ante^  YoL  I.  No.  212) ; — and  that,  even 
supposing  the  Sheriff  had  jurisdiction  to  ordain  the  heritors  and  kirk-session  to  meet 
and  take  the  case  into  consideration,  that  did  not  authorize  him  to  enter  into  an 
investigation  as  to  the  pauper's  settlement,  which  was  in  no  way  necessary  to  enable  him 
to  exercise  the  jurisdiction  of  ordaining  them  to  meet,  and  was,  by  the  Acts  of  Parlia- 
ment regarding  the  poor,  put  as  completely  within  the  sole  jurisdiction  of  the  heritors 
and  kirk-session  in  the  first  instance,  as  the  title  of  paupers  to  be  relieved,  or  the 
amount  of  relief  to  be  given ;  and,  at  any  rate,  that  the  kirk-session  had  actually  met 
and  refused  the  claim. 

To  this  it  was  answered, — 

1.  That  the  case  of  Richmond  had  reference  only  to  the  jurisdiction  there  attempted 
to  be  exercised  by  the  Sheriff  in  reviewing  the  judgment  of  the  heritors  and  kirk- 
session  on  a  claim  for  relief  by  a  pauper,  and  expressly  reserved  the  question  of  the 
Sheriff's  power  to  ordain  heritors  and  kirk-sessions  to  meet  and  take  a  case  into  con- 


1  In  passing  the  bill  Lord  Medwyn  issued  this  note : — '*  If  the  heritors  and  kirk- 
session  had  met,  and  disposed  of  the  application  for  relief  in  this  case,  by  refusing  it, 
as  having  no  claim  from  poverty,  or  any  such  ground,  the  Sheriff's  first  interlocutor  in 
the  process,  1st  November  1824,  shows,  that  he  could  not  have  entertained  the  question, 
or  reviewed  such  a  decision.  The  case  of  the  Abbey  Parish  of  Paisley,  29th  November 
1821,  has  probably  set  the  point  of  jurisdiction  at  rest,  so  far  as  regards  the  matter. 
But  here  the  heritors  and  kirk-session  disposed  of  the  application,  not  by  any  deliverance 
refusing  it,  which  could  have  been  brought  under  review  of  the  Supreme  Court,  but  by 
paying  no  attention  to  it.  (See  Bill,  p.  6,  7,  and  37.)  In  this  situation,  the  Lord 
Ordinary  conceives  that  it  was  competent  to  the  Sheriff  to  ordain  the  heritors  and  kirk 
session  to  meet  and  take  the  case  into  consideration,  and  this  according  to  a  long 
established  practice  in  some  counties,  at  least  founded,  if  not  on  the  general  principle 
of  giving  effect  to  a  civil  claim  against  the  party  liable,  at  least  on  the  special  directions 
of  the  proclamation,  Slst  July  1694,  for  enforcing  the  laws  relative  to  the  poor.  The 
practice  was  quite  customary  in  Perthshire,  and  was  continued  by  the  Lord  Ordinary 
when  Sheriff  there.  He  has  thought  it  advisable,  however,  to  settle  the  question,  since 
the  decision  in  Paisley  may,  with  some,  have  thrown  doubts  on  the  correctness  of  the 
practice,  and  for  that  purpose  he  has  passed  the  bill,  which  he  otherwise  would  not 
have  done." 
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Bidenition,  so  that  it  did  not  tonoh  the  present  case,  where  the  heritors  and  kirk-session 
had  giyen  no  deliverance  on  the  petition  for  relief. 

2.  That  although  the  Sheriff  had  no  jurisdiction  to  review  the  judgments  of  the 
heritors  and  kirk-session,  or  to  decide  on  the  claim  hy  a  pauper  himself  in  the  first 
instance,  he  undoubtedly  had  power,  by  the  proclamations  and  Acts  of  Parliament,  to 
ordain  heritors  and  kirk-sessions  to  meet  when  they  refused  or  neglected  so  to  do. 

3.  That  the  Sheriff  had  also  been  found,  by  various  decisions,  to  have  jurisdiction 
to  entertain  questions  like  the  present^  which  was  not  a  demand  for  aliment  by  a  pauper, 
but  a  claim  by  a  third  party  to  be  relieved  of  the  burden  of  maintaining  a  dfiild  which 
he  was  not  bound  to  support^  and  so  resolved  into  a  question  of  patrimonial  interest, 
which  was  equally  competent  before  the  Sheriff,  as  an  action  against  a  father  or  a  son 
by  a  third  party  who  had  supported  his  indigent  child  or  parent,  although  a  direct 
action  for  aliment  between  the  parent  and  child  would  not  be  competent. 

4.  That  supposing  the  Sheriff  could  only  entertain  the  case  to  the  effect  of  ordaining 
the  heritors  and  kirk-session  to  meet,  still  it  was  necessary  to  ascertain  whether  the 
pauper  had  a  settlement  in  the  parish,  in  order  to  determine  whether  or  not  he  should 
so  ordain  them  to  meet ;  and, 

5.  That  the  question  could  not  be  affected  by  the  alleged  meeting  of  the  heritors  and 
kirk-aesdon,  whidi  was  a  proceeding  jpenden^e  lite  ;  and  [868]  besides,  the  meeting  did  not 
take  the  petition  into  consideration,  but  approved  of  tibe  conduct  of  the  minister,  who 
had  refused  to  call  a  meeting  to  consider  it,  and  had  resisted  the  application  to  the 
Sheriff. 

The  Lord  Ordinary,  '*  in  respect  that  the  petition  in  this  case  to  the  Sheriff  was 
not  at  the  instance  of  the  pauper  himself,  but  at  the  instance  of  the  respondent,  who, 
it  is  admitted  on  all  hands,  was  not  bound  to  aliment  him,  and  was  brought  against  the 
parish  of  Glassford  for  relief  of  the  burden  of  maintaining  the  child,  and  that  the  juris- 
diction of  the  Sheriff  has  always  been  sustained  in  such  cases  of  relief,  and  was 
acknowledged  by  the  Court  in  ^e  case  of  the  Abbey  Parish  of  Paisley,  and  also  in 
respect  that  the  Sheriff  has  jurisdiction  to  order  the  kirk-session  to  meet  to  consider 
whether  a  pauper  is  entitled  to  aliment  or  not,  and  consequently  may  take  such  steps 
as  will  enable  him  to  judge  whether  he  should  order  or  not  the  kurk-session  to  meet  for 
that  purpose ;  and  in  respect  that  in  this  instance  the  Sheriff  had  done  no  more  than  to 
take  Budi  measures  when  the  advocation  was  brought^''  remitted  eimpliciter,  with 

The  heritors  and  kirk  session  having  reclaimed,  the  Court  adhered  to  his  Lordship's 


^  His  Lcndship  previously  issued  tlus  note : — "  The  Lord  Ordinary  perfectly  agrees 
with  the  Judge  who  passed  the  bill,  in  the  opinion  expressed  in  his  note  appended  to 
the  interlocutor  passing  the  bill :  The  Lord  Ordinary  had  loog  the  honour  of  being 
Sheriff  of  Peebles-shire,  in  which  capacity  he  never  had  a  doubt  of  his  authority  to 
order  a  kirk-session  to  meet,  and  decide  whether  an  applicant  for  charity  was  entitled 
to  it  or  not ;  and  he  cannot  conceive  that  any  other  meaning  can  be  affixed  to  the  pro- 
clamation of  the  Privy  Council  commanding  Sheriffs  to  see  that  the  laws  respecting  the 
poor  were  observed ;  and  it  will  be  remembered  that  three  proclamations  were  ratified 
in  Parliament  1695,  c.  43.  They  do  not  apply  to  vagabonds  only,  but  positively  to  the 
poor ;  and  consequently,|had  the  Sheriff  in  this  case  pronounced  an  interlocutor  ordering 
the  lark-session  to  meet^  and  consider  the  case  of  the  child,  the  Lord  Ordinary  would 
have  had  no  doubt  of  its  propriety.  But  he  did  not  do  so ;  he  allowed  a  proof  of  the 
father  having  had  a  legal  settlement  in  the  parish,  which  was  taking  a  step  towards 
trying  the  question  peculiar,  in  the  first  instance,  to  the  kirk-session.  The  advocators 
however,  have  put  an  end  to  the  question,  by  a  judgment  of  the  kirk-session  produced' 
which  was  dated  Ist  February  1825 ;  they  kept  it  so  concealed,  that  they  never  once 
mentioned  it  to  the  Sheriff,  although  his  last  interlocutor  is  dated  11th  March;  and 
even  in  the  advocation  to  this  Court  it  is  not  mentioned.  It  was  only  produced  and 
disclosed  by  the  additional  reasons  of  adyocation.  This  seems  to  put  an  end  to  the 
case ;  the  respondent's  remedy  being  now  a  process  which  will  bring  under  review  of 
this  Court  the  judgment  of  the  kirk-session.  Had  they  produced  it  to  the  Sheriff,  it  is 
more  than  probable  that  this  advocation  would  never  have  existed,  as  there  would  have 
been  no  reason  for  offering  it." 
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interlocutor,  **  in  ao  f ar  as  it  remits  the  oanse  HmpUcUer  to  the  Sheriff,  '  in  respect  that 
'  the  Sheriff  has  jurisdiction  to  order  the  kirk-session  to  meet  to  consider  whether  a 
*  pauper  is  entitled  to  aliment  or  not,'  and  finds  expenses  due ; "  but  being  equally 
divided  as  to  the  other  ground  on  which  the  interlocutor  was  founded,  they  at  the 
same  time  recalled,  quoad  tiZfro,  "  the  rcstionea  decidendi  of  that  interlocutor  as  un- 
necessary." ^ 

[869]  LoBB  PiTMiLLT. — ^I  doubt  the  correctness  of  the  interlocutor.  The  petition 
to  the  Sheriff  contains  two  different  prayers.  The  one — ^to  have  the  heritors  and  kirk- 
session  ordained  to  meet — I  think  was  competent ;  but  as  to  the  other,  I  conceive  he 
had  no  jurisdiction ;  and  even  as  to  the  first,  he  has  gone  further  than  ordaining  the 
heritors  and  kirk-session  to  meet  Besides,  they  have  now  dismissed  the  application 
made  to  them  by  the  respondent ;  and  I  would  therefore  propose  to  find  that  the  peti- 
tion to  the  Shenff  was  competent^  so  far  as  it  prayed  him  to  ordain  the  hmtors  and 
kirk-session  to  meet ;  but  in  respect  that  they  have  now  met  and  decided  the  case,  I 
would  advocate,  and  assoilzie  them,  reserving  to  the  respondent  to  apply  to  the  Supreme 
Court. 

Lord  Allowat. — I  agree  entirely  with  Lord  PitmiUy.  After  the  meeting  of  the 
heritors  and  kirk-session,  the  Sheriff  should  have  found  the  action  incompetent.  Li 
certain  competitions,  as  between  two  parishes,  it  may  be  necessary  for  the  Sheriff  to 
decide ;  but  this  \&  not  one  of  them. 

LoBD  Glenlbb. — ^There  is  no  analogy  between  this  case  and  that  of  Paisley.  All 
that  was  decided  there  was,  that  the  Sheriff  had  no  power  of  review  when  the  heritors 
and  kirk-session  had  pronounced  a  judgment  on  an  application  for  relief.  Here  the 
heritors  and  kirk-session  refused  to  take  the  petition  into  consideration,  and  they  could 
not  alter  the  state  of  matters  by  taking  it  up,  after  considerable  procedure  before 
the  Sheriff.  As  to  the  question,  whether  a  party  claiming  relief  is  in  a  state  of 
pauperism,  and  the  like,  they  are  all  intended  to  be  left  to  the  heritors  and  kirk-session ; 
but  the  case  is  quite  different  where  they  do  not  deny  that  he  must  be  supported,  but 
say  that  he  has  relations,  or  that  there  are  other  parishes  bound  to  support  him.  Li 
such  a  case,  I  think  the  Sheriff  has  jurisdiction  to  entertain  the  question  whether  the 
parish  on  whom  the  deioand  is  made  is  liable  to  support  the  pauper,  he  being  entitled 
to  support ;  but  it  is  scarcely  necessary  to  decide  that  question  here,  as  it  is  enough  to 
support  the  jurisdiction  that  the  heritors  and  kirk-session  neglected  to  meet ;  and  the 
Sheriff  is  entitled  to  take  such  steps  as  will  enable  him  to  decide  whether  he  shall 
ordain  them  to  do  so. 

Lord  Jubtiob-Cusrk. — I  have  no  conception  that  this  clergyman  stating  to  a 
meeting  that  he  had  privately  disposed  of  the  case,  and  their  approving  of  his  conduct, 
could  make  any  change  on  the  state  of  the  process,  as  they  just  ratified  his  proceedings 
in  opposing  the  application  to  the  Sheriff.  On  the  other  point  I  take  the  same  view 
with  Lord  Glenlee,  though  perhaps  it  is  unnecessary  to  decide  it.  If  the  Sheriff  had 
fixed  the  rate  of  aUment  to  be  paid  in  future,  this  Court  would  not  have  allowed  it ; 
but  when  the  demand  is  for  relief  of  aliment  advanced,  that  is  clearly  a  question  of 
patrimonial  right;  and  I  can  see  no  difference  between  the  present  case  and  that 
of  Alyth.  As  to  the  Paisley  case,  it  was  totally  different,  and  has  no  reference 
to  this. 

After  hearing  Lords  Justice-Clerk  and  Glenlee,  Lords  Pitmilly  and  Alloway  con- 
curred in  the  modified  adherence  to  the  Lord  Ordinary's  interlocutor  above  mentioned. 

[860]  Advocator^  Authority. — Eichmond  v.  Abbey  Parish  of  Paisley,  {ante^  L 
No.  212). 

Respondent's  Authorities, — Dicta  of  the  Court  in  Richmond  v.  Abbey  Parish  of 
Paisley,  Nov.  29,  1821,  (Dunlop  on  Poor  Laws,  No.  5,  App.);  ProcL  July  31,  1694; 
Mor.  Diet,  voce  Poor,  Nos.  8,  9,  14,  15,  16,  19,  and  No.  1,  App. 

fCf.  9  S.  928.J 


1  See  IX.  p.  928. 
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No.  459.  v.  Shaw  861  (O.E.  926).    11  July  1827.    Ist  Diy.— Lord  Newton. 

T.  Miller,  Suspender. — SoL-Gen.  Hope — A.  Wood. 

R  Wilson,  Charger. —  Whigham. 

Arrestment. — ^Held  that  the  salary  of  an  extractor  of  the  Court  of  Session  is  arrestable. 

Wilson,  a  creditor  of  Miller,  one  of  the  extractors  of  the  Court  of  Session,  haying 
executed  an  arrestment  of  the  salary  due  to  him  in  the  hands  of  the  collector  of  the 
fee-fund.  Miller  presented  a  bill  for  letters  of  loosing  arrestment,  which  the  Lord 
Ordinary  refused,  "  in  respect  he  sees  no  reason  to  think  that  the  salaries  of  public 
officers,  such  as  the  complainer's,  are  not  arrestable."  Miller  then  reclaimed,  and  con- 
tended, That  it  was  a  general  rule,  that  where  a  fund  was  allowed  to  a  public  officer 
for  his  support  in  the  performance  of  his  public  duty,  it  was  not  arrestable ; — that  on 
this  principle  the  salaries  of  the  Supreme  Judges  could  not  be  arrested ;  that  besides, 
the  fund  was  properly  of  an  alimentary  nature,  being  given  not  to  maintain  a  certain 
rank  or  dignity,  but  purely  for  his  support. 

To  this  it  was  answered,  That  MiUer  had  a  salary  of  L.  150  per  annum,  and  besides, 
as  extractor,  was  entitled  to  Is.  on  each  sheet,  which  produced  him  a  further  revenue 
of  about  L.200; — that  the  arrestment  only  attached  a  quarter's  salary; — ^and  that  it 
was  equally  as  much  arrestable  as  the  stipend  of  a  minister,  or  the  salary  of  the  Keeper 
of  the  Parliament)  or  of  a  macer,  all  of  which  had  been  found  to  be  arrestable. 

The  Court  unanimously  adhered. 

LoBD  Pbbbidbnt. — According  to  the  principle  contended  for  by  the  suspender,  even 
his  person  would  be  free  from  arrest,  because  he  would  thereby  be  effectuaUy  prevented 
from  executing  his  office.  But  that  is  utterly  untenable ;  and  as  it  has  been  settled 
that  a  minister's  stipend  may  be  arrested,  there  appears  to  be  no  ground  here  for  any 
distinction. 
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Mabgabbt  Anderson  and  Others,  Pursuers. — Skene — D,  M'Farlane. 

J.  Boyd,  Defender. — More. 

Proving  the  Tenor. — Circumstances  in  which  a  proving  of  the  tenor  of  a  deed  was 
allowed  to  proceed,  although  there  were  no  adminicles  expressive  of  its  precise 
terms. 

Boyd,  as  trustee  on  the  sequestrated  estate  of  James  Anderson,  merchant  in  Paisley, 
having  brought  a  reduction,  on  the  act  1621,  of  a  disposition  and  sasine  executed  by 
him  in  favour  of  his  brothers  and  sisters,  they  alleged  in  defence  that  the  deed  had 
been  granted  by  the  bankrupt  in  implement  of  a  trustdeed  of  settlement  executed  by 
their  father  in  September  1807,  which  the  bankrupt  had,  along  with  his  mother, 
destroyed  after  the  death  of  their  father ;  and  that  he  had  granted  a  letter  of  obligation) 
the  original  of  which  had  been  lost,  but  of  which  a  copy  had  been  preserved,  binding 
himself  to  grant  the  disposition  in  question.  The  Lord  Ordinary  (Alloway)  having 
found  that  it  was  necessary  to  prove  the  tenor  of  the  father's  trust-deed,  they  brought 
an  action  for  that  purpose,  both  as  to  the  trust-disposition  and  letter  of  obligation.  In 
support  of  this  action  they  stated,  that  they  would  prove  the  execution  of  the  trust- 
deed,  and  a  relative  codicil  by  the  writer,  and  one  of  the  instrumentary  witnesses  who 
was  alive ; — that  both  the  deed  itself  and  the  scroll,  with  the  exception  of  the  part 
relating  to  the  description  of  the  property,  had  been  delivered  to  their  father ;— that 
when  he  was  on  deaUibed,  he  had  given  the  deed  to  a  confidential  person  to  peruse 
who  did  so,  and  afterwards  delivered  it  to  him ; — that  on  the  4th  of  April,  the  bankrupt^ 
who  was  the  eldest  son,  and  to  whom  it  was  prejudicial,  had  gone  horn  Paisley  to 
Edinburgh  with  the  deed,  and  there  caused  a  memorial  to  be  prepared  in  name  of  his 
father,  on  which  he  consulted  Mr.  Clerk,  now  Lord  Eldin,  as  to  whether  it  was  competent 
for  the  fother  to  destroy  the  deed ;— that  on  Mr.  Clerk  having  advised  the  father  rather 
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to  alter  than  to  destroy  the  deed,  the  bankrupt  returned  to  Paisley,  but  he  did  not 
arrive  till  after  the  death  of  his  father,  which  happened  on  the  morning  of  l^e  6th  of 
April  1816 ;  that  he  and  his  mother  on  the  same  day  burnt  the  deed; — that  on  the 
16th  of  the  same  month  he  granted  an  obligation  to  execute  a  new  deed  in  terms  of  it, 
which  had  fallen  aside,  but  of  which  the  scroll  was  preserved ;  and  that  accordingly  he 
had  executed  the  deed  under  reduction  on  the  18th  of  March  1819. 

In  defence  Boyd,  the  trustee,  pleaded.  That  as  there  were  no  adminicles  founded 
on,  and  as  the  deed  of  the  father  was  of  a  testamentary  nature,  and  could  lawfully  be 
destroyed  by  him  at  any  time,  the  presumption  was,  that  he  had  done  so,  and  it  was 
neither  competent  nor  possible  to  prove  its  tenor. 

The  Courts  before  answer,  appointed  Andersons  "  to  give  in  a  con-  [863]  -descendence 
of  the  acbninicles  founded  on  by  them,  and  to  produce  the  same."  These  adminicles 
consisted  of  a  part  of  the  scroll  of  the  deed,  which  contained  only  the  description  of 
the  property,-— of  an  excerpt  from  the  books  of  the  writer  of  the  deed,  containing  the 
charge  for  ^ming  it^  and  stating  that  it  was  ''  in  favour  of  your  wife  and  family," — of 
the  discharged  account^  which  was  in  the  same  terms, — of  ttie  opinion  of  Lord  Eldin, 
in  which  it  was  also  mentioned  that  it  was  *^  in  favour  of  his  wife  and  children,"— of  a 
copy  of  the  letter  of  obligation  granted  subsequent  to  the  destruction  of  the  deed, 
containing  what»  '4t  is  supposed,"  was  the  import  of  the  deed, — and,  lastly,  of  the 
deed  under  reduction,  which,  it  was  alleged,  was  in  terms  of  the  original  deed. 

The  Court,  after  ordering  minutes  by  the  parties,  stating  the  cases  and  authorities 
upon  which  they  found  their  plea,  and,  before  answer,  having  allowed  a  proof  to  be 
tiJLcn  to  lie  in  retentU  before  Lord  Meadowbank  in  place  of  Lord  Eldin  who  was  to  be 
examined  as  a  witness,  and  allowed,  also  before  answer,  the  bankrupt  and  his  mother 
to  be  examined,  their  Lordships  appointed  mutual  memorials  upon  the  nature  and 
relevancy  of  the  present  action." 

Thereafter,  on  advising  the  memorials,  and  the  trustee  having  admitted  that  the 
deed  once  existed,  their  Lordships  remitted  the  following  Issue  to  the  Jury  Court : — 
*'  Whether  the  said  deed  of  settlement^  and  any  codicils  added  thereto,  were  destroyed 
by  the  order,  or  with  the  knowledge  of,  the  said  Hugh  Anderson,  or  whether  they  were 
accidentally  lost^  or  fraudulently  destroyed,  without  his  authority  or  knowledge,  to  the 
loss  and  iigury  of  the  pursuers  1" 

The  Jury  having  found,  "  that  the  deed  of  settlement  was  in  existence  after  the 
death  of  Hugh  Anderson,  and  that  it  was  destroyed  without  his  directions  or  authority," 
the  Court  ^  <*  allowed  the  pursuers  to  proceed  with  their  action  of  proving  the  tenor 
of  said  deed,"  and  authorized  the  proof,  which  had  been  taken  and  sealed  up,  to 
be  opened.' 

Pursuers'  AutharUies.—i  Stair,  42,  3,  6,  7 ;  4  Ersk.  1,  64 ;  4  Bank.  29,  2 ;  E.  of 
March,  July  19,  1743,  (15,825);  A.  v.  B.,  Nov.  21,  1749,  (15,823) ;  Kennoway,  Feb. 
18,  1752,  (12,438);  Nimmo,  July  26,  1771,  (15,825). 

Defender's  Aufhmties.—i  Eisk.  1,  64 ;  Campbell,  June  20,  1747,  (15,821). 

[Cf.  Winchester  v.  BmUh,  1  M.  692,  693.] 


No  462.  V.  Shaw  864  (O.E.  980).    11  July  1827.    2nd  Div.— Jury  Court, 

W.  Mills  and  Others  v.  Albion  Insurance  Compant  and  J.  Hamilton. 

[Fully  reported  3  W.  &  S.  218 ;  5  S.R.R.  (H.L.)  108.] 


No.  464.         V.  Shaw  869  (O.E.  985).     11  July  1827.    2nd  Div.— Lord  Cringletie. 

Mackill  Maxwell  v.  Duke  of  Queensberry's  Executobs. 
[FuUy  reported  5  W.  &  S.  771 ;  6  S.R.R.  (H.L.)  687.] 


^  This  interlocutor  was  pronounced  on  the  9th  of  December  1826. 
«  See  I.  No.  176 ;  IL  No.  344 ;  4.  Mur.  97. 
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Ko.  4«.        V.  Shaw  871  (O.E.  987).    11  July  1827.    2nd  Div.— Lord  Mackenzie. 

J.  Faiblib,  Pursuer. — FuUerton. 

Sir  James  Fergusson  and  Others,  Defenders.— 2>.  of  F.  Mtmcreiff—  Walker, 

Entail. ^A  party  having,  for  the  purpose  of  creating  a  freehold  qualification,  gmnted  a 

feu-right  of  certain  lands  on  wMch  the  disponee  was  inf eft ;  and  haying  also  disponed 
the  superiority ;  and  having  thereafter  executed  an  entail  of  his  estates,  including 
the  lands  in  question,  which  was  duly  recorded ;  and,  after  his  death,  the  disponee 
having  executed  a  disposition  of  the  lands  in  favour  of  the  heirs  called  in  the  entail, 
and  under  the  same  conditions,  &c.  as  were  contained  in  the  entail,  setting  forth  that 
he  (the  disponee)  held  the  lands  merely  in  trust ;  hut  this  disposition  not  having 

heen  recorded ^Held, — 1. — ^That  as  the  deed  executed  hy  the  disponee  had  not  heen 

recorded,  it  could  not  prevent  a  creditor  from  proceeding  with  diligence :  And  question 
raised,  but  not  decided,  Which  of  the  two  deeds  was  the  original  entail,  the  recording 
whereof  was  necessary  to  secure  the  estate  against  creditors  ? 

The  late  Sir  Adam  Fergusson  held  the  lands  of  Drummellan  in  fee-simple.  In  1799, 
for  the  purpose  of  creating  a  freehold  qualification,  he  granted  a  feu-right  of  the  lands, 
etfade  absolute,  to  his  brother  Lord  Hermand,  and  his  heirs  and  assignees  whomsoever, 
on  which  Lord  Hermand  was  infeft.  Sir  Adam  then  conveyed  the  superiority  to  his 
nephew  Sir  James  Fergusson,  the  present  defender,  and  the  heirs-male  of  his  body, 
whom  failing,  to  his  own  heirs  and  assignees  ;  but  he  neglected  to  obtain  a  reconveyance 
of  the  dominium  utile  from  Lord  Hermand.  In  1807,  Sir  Adam,  overlooking  the 
circumstance  that  he  was  now  divested  of  the  lands  of  Drummellan,  executed  an  entail 
of  his  estates,  including  these  lands,  as  if  they  had  been  still  feudally  vested  in  his 
person,  in  favour  of  himself  and  the  heirs  of  his  own  body,  whom  failing,  of  Sir  James, 
^  a  certam  series  of  substitutes.  This  entail  contained  the  usual  prohibitions,  in 
particular  against  contracting  debt,  alienating  any  part  of  the  entailed  lands,  or  holding 
them  under  any  other  title  than  the  entail,  fenced  with  irritant  and  resolutive  clauses ; 
and  it  was  duly  recorded  in  the  Eegister  of  Tailzies. 

Sir  Adam  died  in  1813,  and  was  succeeded  by  his  nephew,  the  defender  Sir  James, 
who  was  served  heir  of  entail  in  special  to  all  the  lands  contained  m  the  entail,  except 
Drummellan,  as  to  which  he  made  up  no  titles  till  1822,  when  a  conveyance  was 
obtained  from  Lord  Hermand,  setting  forth  that  the  lands  had  been  held  by  his  Lord- 
ship in  trust  for  [872]  Sir  Adam,  and  that  it  was  incumbent  on  him,  in  implement  of 
the  trust,  to  convey  the  lands  to  Sir  James,  and  the  heirs  called  by  the  deed  of  entail 
executed  by  Sir  Adam;  and  under  all  the  conditions,  limitations,"  &c  contained  in  that 
entail,  and  accordingly  disponing  the  lands  to  the  heirs  under  the  several  prohibitions, 
which  were  copied  verbatim  from  that  deed.  On  this  disposition  Sir  James  was  infeft, 
but  it  never  was  recorded  in  the  Register  of  Tailzies. 

In  these  circumstances,  the  pursuer  Fairlie,  a  creditor  of  Sir  James,  raised  an  action 
against  him  and  the  other  heirs  of  entail,  concluding  to  have  it  declared,—!.  That  as 
Se  disposition  by  Lord  Hermand  had  not  been  recorded,  it  was  meflfectual  against  him, 
an  onerous  creditor,  to  prevent  him  from  attaching  the  lands  by  diligence.  2.  That 
the  lands  were  liable  for  Sir  James's  debts,  in  respect  of  his  possession  as  heir  apparent 
to  Sir  Adam  under  his  original  titles  in  f  ee^dmple ;  and,  3.  That  the  lands  were  liable 
to  be  attached  by  adjudication,  or  other  legal  diligence  at  the  instance  of  the  pursuer ; 
and  that  such  abjudications  as  might  be  led  by  him  would  be  valid  and  eflfectual  burdens 
on  the  lands.  The  Lord  Ordinary  having  assoilzied  the  defenders,^  Fairlie  reclaimed , 
and  the  Court  appointed  a  hearing  in  presence. 

1  On  refusing  a  representation,  his  Lordship  issued  this  note :— "  The  statute 
leauires  that  the  origiiial  tailzie  shall  be  produced  before  the  Lords  of  Session ;  and 
Sen,  in  a  separate  clause,  it  requires  that  a  record  be  made  in  a  particular  register  book, 
whSein  shall  be  recorded  the  names  of  the  maker  of  "  the  tailzie,  and  of  the  heirs  of 
tailzie,  and  the  general  designation  of  the  lordships  and  baronies,  and  the  provisions 
and  ^nditions  wntained  in  the  tailzie,  with  the  foresaid  irritant  and  resolutive  clauses 
subjoined  thereto."  Under  either  of  these  causes  it  appears  that  what  must  be  pro- 
SHAW,  VOL,  IL  21 
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[873]  The  only  question  discussed  at  the  Bar  was,  Whether  the  entaQ  executed  by 
Sir  Adam  Fergusson,  or  that  of  Lord  Herinand,  was  the  original  entail  of  the  lands  of 
DrummelJan,  which  it  was  necessary  to  produce  and  record  in  terms  of  the  act  16851 
In  support  of  the  position  that  Lord  Hermand's  deed  was  the  true  entail,  it  was  argued 
by  the  pursuer, — 

1.  That  the  true  entail  must  necessarily  be  the  deed  which  imposes  the  fetters  on 
the  lands ;  and  that  although  a  person  not  feudally  invest  may  haye  such  a  personal 
right  as  will  enable  him  to  create  a  personal  obligation  on  the  party  in  whose  person 
the  estate  stands  to  execute  an  entail  of  it  in  certain  tenfts,  still  he  cannot  himself 
entail  it ;  and  the  deed  by  which  he  creates  the  obligation  to  entail,  in  whatever  shape 
it  may  be  drawn,  can  never  in  reality  amount  to  more  than  instructions  or  directions  to 
the  party  feudally  invest  in  the  lands,  as  to  the  terms  in  which  he  was  to  execute  the 
entail ;  and  in  reference  to  the  arguments  drawn  from  the  conveyance  to  Lord  Hermand 
by  Sir  Adam  in  the  present  case,  being  merely  a  trust  which  left  the  beneficial  fee  still 
in  the  person  of  Sir  Adam,  that,  in  point  of  fact,  the  conveyance  to  Lord  Hermand  was 
absolute,  and  the  fee  was  vested  unconditionally  in  his  person,  so  that  it  could  not  be 
restored  to  Sir  Adam  by  a  mere  renunciation  of  the  rights  as  might  be  done  in  the  case 
of  proper  trusts ;  and  besides,  that  in  the  case  of  Smollett  it  had  been  found  that  the 
entail  was  properly  recorded,  when  the  deed  so  recorded  was  the  conveyance  by  the 
trustees  in  terms  of  the  trust-deed,  and  not  the  trust^eed  itself,  which,  according  to 
the  defender's  plea,  must  have  been  the  proper  entail ;  and, 

2.  That  if  Lord  Hermand's  deed  did  not  require  to  be  recorded,  then  the  heirs  would 
possess  on  titles  setting  forth  fetters  materially  different  from  those  of  the  entail  which 
appeared  on  the  record ;  because,  although  the  two  entails  were  word  for  word  the  same, 
yet  the  effect  was  in  many  instances  totally  different^  seeing  that  Sir  Adam's  deed  had 
reference  to  other  lands  contained  in  the  same  deed,  and  so  created  an  irritancy  of  the 
whole  lands  by  the  sale  of  any  part  of  all  the  lands  included  in  the  entail ;  while,  in 

duced  and  registered  in  terminisy  at  least  in  its  substance  and  essential  clauses,  is  the 
original  deed  of  entail,  not  the  instruments  completing  the  right  of  entail,  such  as  the 
sasine,  &c.,  which  accordingly  in  practice  never  are  so  registered.  Now,  if  the  entail 
were  originally  constituted  by  a  charter  or  disposition  without  procuratory  or  precept^ 
the  Lord  Ordinary  cannot  see  how  it  can  be  denied  that  the  putting  on  the  record  of 
tailzies  this  charter  or  disposition  must  be  sufficient ;  and  for  the  same  reason,  viz.  that 
this  is  still  the  original  deed  of  entail,  showing  the  precise  terms  in  which  the  com- 
pleted real  right  of  entaU  must  stand.  Take  next  the  case  of  a  person  having  ^jus 
crediH  to  certain  lands,  but  not  infeft^  as  under  a  disposition  without  sasine,  or  an 
obligation  to  dispone  the  lands  by  a  seller,  &c. ;  and  suppose  such  a  person  executes  an 
entail  of  these  lands  by  a  disposition  of  entail  from  himself,  and  puts  this  on  the  record 
of  tailzies, — is  not  this  a  sufficient  registration  of  the  entail  in  that  record,  in  whatever 
manner  the  ultimate  completion  of  the  entail  as  a  real  right  may  be  effected  ?  In 
particular,  in  case  such  entailer  should  die  before  anything  more  ia  done,  the  Lord 
Ordinary  cannot  think  that  his  entail  must  be  defeasible  for  want  of  recording  in  the 
register  of  tailzies,  whatever  other  danger  it  might  run.  The  present  case  seems  just  a 
case  of  that  nature.  Here,  quoad  the  lands  in  question,  Sir  Adam  Fergusson  had  in 
him  a  valid  jus  eredUiy  and  no  other  right.  He  then  executed  a  disposition  of  these 
lands  under  entail.  By  this  disposition  of  entail,  all  the  right  to  these  lands  that  was 
in  him  passed  to  Sir  James  Fergusson.  Sir  James  had  not  right  to  the  lands  in  any 
other  way  than  under  this  disposition  of  entail.  He  had  none  as  heir  at  law,  for  the 
Ju8  crediH  was  carried  by  the  disposition  to  the  heirs  of  entail,  and  not  left  to  descend 
to  heirs  at  law.  In  this  way  Sir  James,  holding  right  to  the  lands  under  a  disposition 
of  entail  which  stood  registered  in  the  record  of  tailzies,  it  seems  to  the  Lord  Ordinary 
that  whatever  mode  he  chose  to  adopt  in  order  to  complete  the  real  right  of  entail, 
still  the  instrument  recorded  was  the  original  instrument  of  entail.  The  representor 
puts  the  case  of  instructions  to  a  trustee  to  make  an  entail,  as  in  Macpherson's  case ; 
but  there  the  instrument  was  only  general,  to  make  a  <'  strict  entail."  Supposing  the 
case  that  a  man  disponed  lands  to  trustees  with  instructions  to  redispone  in  precise 
terms  of  a  full  disposition  of  entail  there  engrossed,  and  put  this  deed  of  trust  on  the 
record  of  tailzies,  it  rather  seems  to  the  Lord  Ordinary  that  this  would  be  sufficient 
registration  of  the  entail,  as  in  that  record." 
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Loid  Hermand's  deed*  the  estate  of  Drummellan  being  the  only  lands  mentioned,  no 
iiritaacy  would  apply  under  it^  although  the  whole  lands  contained  in  Sir  Adam's  deed 
were  sold,  provided  no  part  of  the  lands  of  Dnunmellan  were  disponed. 

On  the  other  hand,  it  was  contended  by  the  defenders, — 

[874]  1.  That  there  being  in  the  narrative  of  Lord  Hermand's  deed  an  acknowledg- 
ment that  lie  held  the  lands  only  in  trust  for  Sir  Adam,  that  was  sufficient  legal 
evidence  of  the  existence  of  the  trust;  and  consequently  it  must  be  held  that  the 
beneficial  fee  remained  in  Sir  Adam,  subject  merely  to  the  burden  of  the  trust-convey- 
ance to  Lord  Hermand,  on  the  principle  of  the  decision  in  the  case  of  Edderline ; — that 
Sir  Adam,  therefore,  had  power  to  execute  an  entaO,  and  to  call  on  Lord  Hermand  to 
renounce  or  denude  in  terms  of  it ;  and  that  Lord  Hermand  had  no  power  to  execute  an 
entail,  but  could  merely  reconvey  in  implement  of  Sir  Adam's  entail,  which,  though 
requiring  the  reconveyance  to  complete  it  in  point  of  form,  was  that  which  truly  created 
the  fetters,  and  ought  to  be  recorded  in  the  same  way  that  the  procuratory  of  resigna- 
tion had  been  held  in  the  case  of  Lrvine  to  be  the  original  tailzie,  and  not  the  charter 
which  completed  the  right  It  was  further  argued.  That  if  Sir  James  had  brought 
against  Lord  Hermand  an  adjudication  in  implement  of  his  obligation  to  reconvey,  and 
had  obtained  a  charter  of  a^udication  in  terms  of  Sir  Adam's  entail,  the  '*  original 
taikie  "  to  be  recorded  would  not  have  been  the  charter,  but  Sir  Adam's  deed,  which, 
by  parity  of  reasoning,  must^  in  the  present  case,  be  held  to  be  the  true  entail ;  and, 

2.  TbaJb  as  to  the  supposed  discrepancy  in  effect  of  the  two  deeds,  as  the  one  was  a 
transcript  of  the  other,  and  avowedly  to  give  effect  to  it,  it  must  necessarily  be  inter- 
preted reasonably,  so  as  to  apply  to  the  same  lands. 

The  Court  "decerned  in  terms  of  the  first  conclusion  of  the  libel  as  amended,  and 
in  80  far  repelled  the  defences,  and  recalled  the  interlocutor  of  the  Lord  Oidinary," — 
thereby  finding  that  Lord  Heimand's  deed,  in  respect  of  its  not  being  recorded,  could 
form  no  bar  to  the  diligence  of  the  ptunuer. 

LoBD  OuBNLBB. — As  to  the  first  conclusion,  that  Lord  Hermand's  deed,  not  being 
recorded,  cannot  be  effectual  against  creditors,  there  can  be  no  doubt.  But  the  second 
is  in  a  different  situation,  and  I  think  there  are  no  grounds  for  it  at  all ;  for  the  personal 
right  under  the  entail  required  no  title  to  complete  it  in  the  person  of  Sir  Adam,  and 
so  Sir  James  could  not  possess  the  lands  on  apparency,  but  only  under  the  deed.  In 
fact,  he  had  made  up  sufficient  titles  to  carry  this  right^  as  he  had  been  served  heir  of 
entail  in  special  to  me  other  lands  contained  in  the  deed ;  and  this  included  a  general 
service  in  the  same  character,  and  consequently  carried  all  personal  rights  under  the 
entaiL  Then  as  to  the  last  conclusion,  I  doubt  the  propriety  of  pronouncing  any 
general  declaratory  judgment  that  lands  are  subject  to  diligence,  when  many  tilings 
may  occur  to  prevent  their  being  carried  away ;  and  at  all  events  in  this  case  I  should 
not  wish  to  come  to  a  decision  without  consulting  the  other  Judges.  I  think  it  will 
be  enough  to  find,  in  terms  of  the  first  conclusion,  that  Lord  Hermand's  deed  is  no  bar, 
and  leave  the  pursuer  to  try  the  rest  by  doing  di^gence. 

[876]  The  other  Judges  having  concurred  in  tUs  proposal,  judgment  was  pronounced 
accordingly. 

Purguer's  AtUhorittes.—KmnAixd,  Nov.  26,  1761,  (15,611);  Bloomfield,  June  26, 
1794,  (15,619) ;  Smollett,  May  14,  1807,  (Ap.  Tailzie,  12^. 

D^endere^  Authorities. — Irvine,  June  26,  1776,  (Ap.  Tailzie,  1) ;  Eddistone's 
Croditora,  Jan.  14,  1801,  (Ap.  A(^udication,  11);  Douglas,  Feb.  22,  1765;  Russell, 

Jan.  31,  1792. 

[Gf.  L(yrd  Elibank  v.  Campbell,  12  S.  95.] 


](^o.  1.  '^^  Shaw  1.    18  Not.  1827.    2nd  Diy.—Lord  Mackenzie. 

Stein's  Assignees,  Pursuers. — Sol-Oen,  Hope — Sandford, 
Eabl  of  Mab,  Defender. — Jeffrey — T.  H.  Miller. 

SetHemeni  o/Aeeounis — BiU  of  Exchange — Proof— [B^erenee  to  Oath  of  Agent], — 1. — 
A  party  having  taken  a  bill,  bearing  to  be  the  balance  of  a  settlement  of  accounts,  which 
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settlement  had  been  made  by  an  agent  not  authorized  to  do  so,  and  having  sub- 
sequently accepted  a  renewal  from  the  debtor,  held  to  have  homologated  the  settle* 
ment  as  to  all  patters  in  view  of  the  parties  at  making  it ; — ^and,^2. — ^An  alleged 
verbal  promise  to  delay  demanding  payment  of  a  bill  till  the  arrival  of  a  certain 
events  held  not  proveable  by  the  oaths  of  the  agents  of  the  creditor  in  the  bill. 

Mr.  Robert  Stein,  managing  partner  of  the  concern  of  Robert  Stein  and  Company, 
(whose  assignees  under  a  commission  of  bankruptcy  the  pursuers  were,)  had,  prior  to 
1812,  made  certain  advances  of  money  to  the  defender,  the  Earl  of  Mar,  then  Mr. 
Erskine,  which  were  entered  against  him  in  the  books  of  Stein  and  Company.     The 
defender,  on  the  other  hand,  had  conveyed  to  Mr.  Stein  certain  superiorities,  said  by 
the  one  party  to  have  been  conveyed  in  security  only,  and  by  the  other  to  have  been 
sold  absiDlutely  to  Mr.  Stein.    After  the  bankruptcy  of  Stein  and  Company,  Mr. 
Gibson-Craig,  writer  to  the  Signet,  acting  for  behoof  of  the  creditors  of  Stein  and 
Company,  made  up  a  state  of  their  account  with  the  defender,  in  which  he  gave  the 
latter  credit  for  L.250,  as  the  proceeds  of  the  superiorities  conveyed  by  him  to  Mr. 
Stein,  but  still  brought  out  a  balance  against  him  of  L.1288,  and  he  drew  on  him  a  bill 
'^  for  behoof  of  the  creditors  of  Messrs.  Robert  Stein  and  Company"  for  that  sum, 
"  being  the  balance  of  accounts  due  by  you  to  them ; "  which  bill  was  accepted  by  the 
defender.      Mr.   Gibson-Craig  had  previously  held  a  power  of  attorney  from  the 
pursuers ;  but,  prior  to  this  transaction,  it  had  been  withdrawn.     Mr.  Cook,  however, 
who  [2]  now  acted  as  their  agent  and  mandatory,  received  this  bill  from  Mr.  Gibson- 
Craig  ;  and  in  1820  (the  bill  having  been  allowed  to  prescribe,  without  any  demand  for 
payment  being  made,)  Mr.  Cook  obtained  from  the  defender  a  renewed  acceptance  for 
the  amount  of  principal  and  interest  of  the  former  bill.     This  bill  not  having  been 
retired,  an  action  was  raised  by  the  assignees  of  Stein  and  Company  for  payment  of  the 
advances  made  by  Mr.  Stein,  including  the  amount  of  the  bill,  with  certain  items 
additional  to  those  contained  in  the  account  drawn  up  by  Mr.  Gibson-Craig,  and  without 
deduction  of  the  price  of  the  superiorities  for  which  Mr.  Gibson-Craig  had  given  credit 
in  that  account.    In  support  of  this  claim  they  contended  that  it  was  still  open,  as  Mr. 
Gibson-Craig  had  no  power  to  make  any  settlement ;  and  that  the  price  of  the  superi- 
orities was  due  by  Mr.  Stein  as  an  individual,  and  could  not  form  an  article  of  charge 
against  the  company  estate.    The  defender  admitted  that  he  was  due  the  amount  of  the 
bill,  and  of  a  certain  article  of  charge  which  had  not  been  in  view  of  the  parties  when 
the  settlement  with  Mr.  Gibson-Craig  was  made ;  but  otherwise  he  contended  that  the 
pursuers,  by  taking  the  bill  granted  to  Mr.  Gibson-Craig,  expressly  bearing  to  be  for 
the  "  balance "  of  their  accounts,  and  also  accepting  a  renewed  of  it,  had  homologated 
that  settlement,  and  were  bound  by  it  to  allow  deduction  of  the  price  of  the  superi- 
orities, as  credited  in  that  account     He  also  pleaded  that  he  was  entitled  to  a  further 
credit  for  L.150,  as  the  price  of  part  of  the  superiorities  subsequently  sold,  and  not  yet 
accounted  for ;  and  he  offered  to  prove  by  the  oaths  of  Mr.  Gibson-Craig  and  Mr.  Cook 
(who,  he  maintained,  were  to  be  considered  in  the  light  of  parties,)  that  the  pursuers,  on 
receiving  the  first  bill,  and  also  on  taking  the  renewal,  had  agreed  that  payment  was  not 
to  be  demanded  till  after  his  accession  to  the  family  estates,  which  did  not  take  place 
till  some  time  after  the  present  action  was  raised.    The  Lord  Ordinary  having  found 
the  defender  entitled  to  credit  for  the  L.250,  but  having,  quoad  tdtra,  repelled  his 
defences,  both  parties  reclaimed.    The  Court  remitted  to  the  Lord  Ordinary  to  hear 
further  as  to  the  price  of  the  superiorities  alleged  not  to  have  been  accounted  for,  in 
regard  to  which  the  parties  differed  in  their  averments ;  but,  quoad  vUra,  adhered. 

The  Court  were  of  opinion  that  the  parties  were  bound  by  Mr.  Gibson-Craig's 
settlement  of  accounts  in  regard  to  all  matters  in  view  of  the  parties  at  making  that 
settlement,  and  that  the  alleged  condition  could  not  be  proved  by  parole  as  propo»5d. 
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No.  2.  VI.  Shaw  3.     18  Nov.  1827.    2nd  Div.— Lord  Mackenzie. 

J.  Wn^ON  Jun.  and  Others,  Pursuers. — J),  of  F.  Moncreiff-^Manteath, 
Pollock,  Gilmoub,  and  Company,  Defenders. — Sol-Oen.  Hope — Henderson. 

LofuUord  and  Tenani — [Reni — OceupaHon  without  leaae.'] — The  sellers  of  a  cotton-mill 
having  heen  authorized  hy  the  purchaser  to  let  it  for  such  rent  as  could  be  got,  and 
having,  on  failure  to  get  a  tenant^  entered  into  possession,  and  worked  the  mill  them- 
selves— ^Held, — 1. — That  they  were  liable  in  rent  for  the  mill  during  the  time  it  was 
occupied  by  them,  and  could  not  relieve  themselves  of  this  obligation  by  paying  the 
proprietor  certain  small  profits  made  by  them,  on  the  pretence  that  they  had  entered 
into  possession,  and  worked  the  mill  for  behoof  of  the  purchaser,  in  implement  of  an 
alleged  obligation  on  his  part,  luider  a  clause  in  the  missive  of  sale,  to  keep  in  repair, 
till  the  instalments  of  the  price  should  be  paid,  the  small  moveable  machinery  furnished 
by  a  preceding  tenant,  which  they  themselves  had  purchased ; — and, — 2. — That  they 
were  not  entitled  to  commission  for  their  trouble. 

In  1817,  the  defenders  Pollock,  Gilmour,  and  Company  sold  to  the  late  James 
Wilson,  (whom  the  pursuers  represented,)  for  L.5000,  payable  by  half-yearly  instalments, 
certain  property  in  Glasgow,  consisting  chiefly  of  a  cotton-mill,  having  attached  to  it  a 
steam-engine  and  apparatus  for  the  purpose  of  communicating  the  propelling  power  to 
the  diflerent  parts  of  the  mill,  but  without  being  furnished  with  any  of  the  smaller  or 
moveable  machinery  by  which  the  manufacturing  processes  are  carried  on.  By  the 
missives  of  sale,  Wilson  was  bound  ''  to  keep  the  whole  houses,  buildings,  machinery, 
and  apparatus  thereof  erected  or  to  be  erected  upon  the  said  subjects,  in  proper  aAd 
sufficient  repair ; "  and  he  empowered  Pollock,  Gilmour,  and  Company,  in  case  of  neglect, 
"  without  any  judicial  authority  or  further  consent,  to  execute  the  necessary  repairs  upon 
the  said  subjects,"  for  the  expense  of  which  they  were  to  be  reimbursed  by  him.  At 
the  date  of  this  sale  part  of  the  mill  was  let  to  one  M'Leod  at  a  rent  of  L.250,  the  rest 
being  totally  unoccupied ;  but  in  1818  the  pursuers  let  certain  additional  floors  to  M'Leod 
at  a  further  rent  of  L.350 ;  and  they  also  granted  leases  of  other  parts  of  the  mill  to 
different  tenants,  with  right  respectively  to  a  proportionate  quantity  of  power  from  the 
steam-engine, — the  landlord  being  bound,  in  the  leases  so  granted,  to  keep  in  repair  the 
buildings  and  steam-engine, — and  the  tenants  to  keep  in  repair  the  small  machinery 
belonging  to  them.  M'Leod  took  possession  of  the  floors  let  to  him,  and  stocked  it  with 
machinery ;  but  in  1821,  his  estate  having  been  sequestrated,  he  made  a  settlement  with 
his  creditore  by  a  composition.  Pollock,  Gilmour,  and  Company  agreed  to  pay  this  com- 
position  on  getting  a  conveyance  to  all  his  property  in  security.  A  general  conveyance 
[4]  was  accordingly  granted  to  them,  and  afterwards  made  absolute ;  and,  of  the  same 
date,  the  machinery  in  the  mill  belonging  to  M^Leod  was  separately  and  absolutely 
assigned  to  them  for  the  price  of  L.1200;  of-  this  sum  L.600  was  paid,  and  for  the 
remaining  L.600  Pollock,  Gilmour,  and  Company  became  bound  to  liquidate  the  rent  of 
1821,  which  amounted  to  that  sum,  and  for  which  the  machinery  stood  hypothecated. 

The  pursuers  sequestrated  the  machinery  in  security  of  this  rent^  but  took  no  steps 
to  bring  it  to  sale;  and  in  February  1821  diey  addressed  a  letter  to  Pollock,  Gilmour, 
and  Company,  whereby  they  *'  autJiorized  and  recommended  them  to  obtain  a  renuncia- 
tion of  the  lease  to  the  mills  in  Tureen  street  held  by  John  M'Leod,  and  to  let  the  sub- 
jects contained  in  the  said  lease,  either  to  him  or  another  tenant^  at  the  best  rent  that 
can  be  got  therefor."  Pollock,  Gilmour,  and  Company  having  been  unable,  as  they 
alleged,  to  procure  a  tenant,  entered  into  possession  at  Whitsunday,  purchased  cotton, 
and  carried  on  the  manufacture  with  the  machinery  acquired  by  them  from  M^Leod  by 
advances  of  their  own  capital  to  the  extent  of  about  L.4000.  At  Martinmas  they  had 
only  cleared  L.71  of  profit ;  but  having  succeeded  in  letting  the  mills  for  L.600,  (being 
the  rent  at  which  they  were  formerly  let  to  M'Leod,)  they  at  the  same  time  sold  the 
machinery  to  the  new  tenant.  In  part  payinent  of  this  price,  the  new  tenant  granted 
them  a  bill  for  L.645,  payable  at  Martinmas.  1822,  which  they  were  to  apply  in  liquida- 
tion of  the  rent  due  by  M'Leod  as.  at  Whitsunday  1821,  amounting,  with  interest  at 
Martinmas  1822,  to  that  sum,  and  so  relieve  the  machinery  from  the  sequestration. 

In  the  meanwhile  the  pursuers  had  not  paid  the  instalmencs  of  the  price  regularly  ; 
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and  their  accounts  with  Pollock,  Oilmour,  and  Company  having  got  into  confusion,  they 
raised  the  present  action  of  accounting.  To  the  state  of  accounts  given  in  for  Pollocl^ 
Gilmour,  and  Company,  the  pursuers  objected,  inter  alia^ 

1.  That  while  Pollock,  Gilmour,  and  Company  charged  them  with  the  expense  of 
keeping  the  steam-engine  going  during  the  half  year  in  which  they  occupied  the  mill,  to 
the  extent  of  furnishing  the  stipulated  quantity  of  power  to  turn  their  machinery,  they, 
on  the  other  hand,  credited  them  with  no  rent  for  that  half  year,  but  merely  for  the 
L.71  of  profit  made  on  the  trade  during  that  period.  In  support  of  this  objection,  the 
pursuers  contended.  That  the  clause  in  the  missive  authorizing  Pollock,  Gilmour,  and 
Company  to  take  possession  on  failure  to  pay  the  instalments,  could  only  have  reference 
to  the  buildings  and  large  machinery  attached  to  them,  but  not  to  the  moveable 
machinery  with  [5]  which  tenants  might  stock  the  mill ;  that  the  pursuers  had  no  interest 
in  keeping  this  machinery  in  repair,  seeing  that^  whether  it  was  so  or  not^  it  would  be 
sufficient  to  answer  the  rent  for  which  it  was  hypothecated ;  but  that  Pollock,  Gilmour, 
and  Company  had  a  strong  interest  to  keep  this  machinery,  which  was  their  own,  in 
good  repair ;  that  they  had  profited  greatly  by  the  sale  of  it»  and  that  by  their  conduct 
it  was  dear  they  had  entered  into  possession  of  the  mill  as  a  speculation  for  their  own 
behoof,  and  must  consequently  be  liable  in  rent  for  that  half  year  at  the  same  rate  of 
L.600  a  year  which  had  been  previously  paid  by  M'Leod,  and  at  which  it  was  subse- 
quently let. 

To  this  it  was  answered  by  Pollock,  Gilmour,  and  Company,  That  they  had  entered 
into  possession  of  the  mills  on  failure  to  get  a  tenant  at  the  term  of  Whitsunday,  solely 
with  the  view  of  keeping  in  order  the  machinery,  which  was  liable  to  great  damage  from 
standing  unworked,  and  for  the  pursuers'  behoof ;  and  they  contended  that  they  were 
entitled  to  do  so  under  the  clause  in  the  missive  authorizing  them,  on  the  failure  of  the 
pursuers  to  keep  the  machinery  in  repair,  to  do  so ;  the  more  especially  as  the  pursuers 
had  allowed  the  instalments  to  fall  in  arrear,  and  were  not  in  circumstances  to  keep  the 
mill  going  themselves. 

2.  They  objected,  that  as  a  year's  rent  was  due  by  M'Leod  at  Whitsunday  1821,  for 
which  his  machinery  was  hypothecated,  and  Pollock,  Gilmour,  and  Company  had  under- 
taken to  pay  it  when  they  bought  the  machinery,  and,  on  their  selling  it  to  the  new 
tenant  at  Martinmas,  had  obtained  the  bill  for  L.645,  the  pursuers  were  entitled  to  be 
credited  with  the  rent  at  Whitsunday  1820 ;  whereas  Pollock,  Gilmour,  and  Company 
gave  them  credit  for  it  (though  with  interest)  only  at  Martinmas  1822,  when  the  biU 
became  due  and  was  paid.  To  this  it  was  answered.  That  it  made  no  difference  in  the 
ultimate  result  whether  credit  was  given  for  the  L.600  at  Whitsunday  1821,  and  interest 
charged  on  it  from  that  date,  or  whether  it  was  put  to  the  pursuers'  credit  along  with  the 
interest  fallen  due  as  at  Martinmas  1822. 

3.  The  pursuers  objected  to  a  charge  by  Pollock,  Gilmour,  and  Company  of  L.200  as 
commission  for  their  trouble  in  keeping  the  mill  going  from  Whitsunday  to  Martinmas 
1821,  and  for  letting  it  to  the  new  tenant. 

The  Lord  Ordinary  sustained  the  first  and  third  objections,  but  found  it  unneces* 
sary  to  decide  the  second,  in  respect  of  the  answer  mede  by  Pollock,  Gilmour,  and 
Company. 

Both  parties  having  reclaimed,  the  Court  altered  on  the  first  and  second  points,  and 
found  that  Pollock,  Gilmour,  and  Company  [6]  were  liable  for  L.300  of  rent  for  the  half 
year  from  Whitsunday  to  Martinmas  1821 ;  and  that,  as  to  the  year's  rent  due  at 
Whitsunday  1821,  they  must  put  it  to  the  pursuers'  ci^t  as  at  that  term ;  but  their 
Lordships  adhered  as  to  the  commission. 

Lord  Justiob-Clbrk. — The  case  turns  on  this,  What  was  the  authority  on  which 
Pollock,  Gilmour,  and  Company  acted)  If  they  are  to  be  considered  as  negotiorum 
gestores  for  the  pursuers,  there  is  an  end  of  the  question.  But  this  is  not  the  case. 
There  is  a  manifest  difference  between  the  machinery  attached  to  the  mill,  and  the  smaller 
machinery  put  in  by  the  tenants ;  and  the  obligation  as  to  repairs  in  the  missive  does  not 
extend  to  the  latter.  Pollock,  Gilmour,  and  Company,  therefore,  could  not  occupy  the 
mill  under  the  clause  in  the  missive  as  to  keeping  in  repair ;  and  when  they  could  not 
get  a  tenant,  as  they  were  empowered  by  the  letter  from  the  pursuers,  (admitting  that 
they  could  not  get  the  mill  let,)  they  should  have  gone  for  fresh  powers ;  and  if  the 
pursuers  had  then  authorized  them  to  work  the  mUl  for  their  behoof  for  six  months, 
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there  (x>iild  have  been  no  question.  But  without  further  authority  they  entered  into 
poflseaBOon  themselves,  they  having  a  material  interest  of  their  own  to  do  so ;  and  they 
have  just  made  themselves  tenants  for  that  half  year.  If  they  had  made  laiger  profits 
by  the  nae  of  their  own  capital  during  this  period,  they  never  would  have  communi- 
cated the  benefit  of  it  to  the  pursuers,  nor  would  the  pursuers  have  been  listened  to, 
had  they  demanded  such  profits.  On  the  same  principle,  Pollock,  Gilmour,  and  Com- 
pany must  pay  rent^  and  cannot  be  relieved  of  their  obligation  by  giving  credit  for  the 
L.7ly  which  they  state  to  have  been  the  profit  on  the  speculation.  As  to  the  commis^ 
sion,  the  interlocutor  is  right ;  but,  in  regard  to  the  other  point,  it  is  clear  that  credit 
^onld  be  given  as  at  Whitsunday  1821 ;  and  though  it  does  not  make  any  material 
difference  in  the  accounting,  it  ought  to  be  stated  correctly. 
The  other  Judges  concurred. 
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Dawson  and  Mitchell,  Pursuers. — Thomson — Alison. 
Magistbates  of  Glasgow,  Defenders, — Jeffrey — Oreenshidds, 

Superior  cmd  Vassal — Tenure — Thirlage, — The  Magistrates  of  a  royal  burgh  having,  by 

a  deed  in  form  of  a  feu-contract^  '*  sold,  annalzied,  and  in  feu-farm  demitted "  to  a 

purchaser,  lands  situated  within  their  territory,  with  an  obligation  to  infeft  him  in 

the  lands,  ''to  be  holden  in  free  burgage  for  service  of  burgh  used  and  wont,"  and 

for  payment  of  a  feu-duty,  and  granted  a  precept  of  sasine  only,  on  which  the 

purchaser  was  infeft ;  and  having  bound  him  to  bring  "  the  whole  grain  which  shall 

grow  upon  the  said  lands,  and  other  stuff  and  com  which  they  shall  happen  to  grind, 

to  the  town  of  Glasgow  mills,  and  grind  the  same  thereat ; ''  and  thereafter  the 

purchaser  having  sold  them,  and  granted  a  procuratory  of  resignation  to  the  new 

acquirer,  in  virtue  of  which  titles  were  made  up  more  bwrgi  for  forty  years,  with  the 

exception  that  a  charter  of  confirmation  was  granted  by  the  Magistrates — Held,  on 

remit  from  the  House  of  Lords — 1. — ^That  the  tenure  was  burgage,  and  that  the 

Town-clerk  was  alone  entitled  to  act  as  notary ; — and, — 2. — That  the  above  clause 

imported  a  thirlage,  not  only  of  grana  creseentia^  but  of  invecta  et  tUaicL 

This  was  the  sequel  of  the  case  which  is  reported  ante^  Vol.  IIL  No.  99,  After  the 
interlocutor  had  been  pronounced  which  is  there  mentioned,  the  Magistrates  of  Glasgow 
entered  an  appeal  to  the  House  of  Lords,  who,  on  the  22d  May  1826,  pronounced  a 
judgmeut^  by  which  it  was  ordered  *'That  the  cause  be  remitted  back  to  the  Court  of 
Session  in  Scotland,  for  them  to  review  generally  the  interlocutors  complained  of;  and 
in  reviewing  the  same,  they  are  particularly  to  consider,  in  the  said  action  of  advoca- 
tion. Whether  the  Magistrates  of  Glasgow  are  entitled  to  any,  and  if  to  any,  to  what 
dues  in  respect  of  com  or  grain  brought  within  the  liberties  or  territory  of  the  city  or 
burgh  of  Olac^w,  for  sale,  manufacture,  or  consumption ;  and  if  they  are  entitled  to 
any  such  dues,  then  whether  the  lands  in  the  possession  of  the  respondents  are  within 
such  liberties  or  territory?  And  it  is  further  ordered,  that  the  Court  to  which  this 
remit  is  made,  do  require  the  opinion  of  the  Judges  of  the  other  Division  on  the  whole 
matters  and  questions  of  law  which  may  arise  in  this  case,  as  well  in  the  action  of 
advocation  as  in  the  action  of  declarator,  which  Judges  of  the  other  Division  are  so  to 
give  and  communicate  the  same,  and  after  so  reviewing  the  interlocutors  complained  of, 
the  said  Court  do  and  decern  in  the  said  cause  as  may  be  just."  ^ 

The  questions,  therefore,  which  came  to  be  decided,  were,  Ist,  Whether  the  lands 
in  question  held  burgage  or  feu ;  2dly,  Whether  they  were  subjected  to  a  thirlage  of 
invecta  et  iUaiOy  or  only  of  grana  ereseentia;  and,  3dly,  Whether  the  Magistrates 
[20]  were  entitled  to  levy  certain  dues,  called  the  ladle  duty,  on  grain  imported  to  the 
distillery  situated  on  these  lands.     In  obedience  to  the  remit  by  the  House  of  Lords, 


1  See  Wilson  and  Shaw's  Cases  in  the  House  of  Lords,  p.  230,  where  a  full  report 
of  the  case  is  given. 
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the  Court  appointed  mutual  Cases  to  be  prepared  and  deliyered  to  the  whole  Judges  of 
both  Divisions,  in  order  that  the  opinions  of  the  Judges  of  the  Second  Division,  and  of 
the  Permanent  Oidinaries,  might  be  communicated.  This  having  been  done,  and  the 
other  Judges  having  transmitted  their  opinions,  their  Lordships  pronounced  an  inter- 
locutor, by  which  they  found,  *'  first,  That  the  subjects  are  held  by  burgage  tenure — 
that  the  Town-clerk  has  the  exclusive  privilege  of  preparing  sasines  therein — and  that 
the  sasines  are  to  be  recorded  in  the  burgh  register ; " — second,  ordered  a  condescen- 
dence as  to  the  usage  of  levying  the  ladle  dues ; — and,  third,  found  ''  That  the  thirUge 
extends  to  invecia  et  iilata  as  well  as  to  grana  creicentia^  seed  and  hoiseKX>rn  and  bear 
excepted." 

Lords  Jubtiob-Clbbk,  Cbinolbtib,  Maoksnzib,  £u)in,  and  Newton  delivered  this 
opinion : — 

Ist,  We  think  it  is  satisfactorily  proved,  that  the  pursuer's  lands  of  Westercommon 
are  within  the  territory  or  royalty  of  the  city  of  Glac^w. 

2d,  It  does  not  appear  to  us  to  follow  necessarily  from  the  lands  being  so  situated, 
that  they  are  liable  to  the  payment  of  ladle  dues  on  all  grain  brought  there  for 
consumption. 

The  original  authority  under  which  this  duty  was  levied,  being  no  longer  extant, 
and  there  being  no  subsequent  grant  defining  the  power,  its  nature  and  extent  must  be 
regulated  by  custom  and  usage.  Anciently  it  was  collected  from  all  grain  brought  to 
the  market  of  the  burgh,  whether  by  persons  residing  there,  or  by  strangers.  It  was 
afterwards  extended  to  grain  brought  into  the  town  by  resident  merchants  to  be  sold 
in  retail,  although  it  had  not  been  purchased  in  the  market ;  and  finally  to  that  brought 
in  by  the  inhabitants  for  their  consumption.  Still,  however,  the  exaction  is  said  to 
have  been  confined  to  those  who  lived  within  the  city,  and  was  levied  at  the  ports.  It 
is  positively  averred  by  the  pursuer^  that^  with  the  exception  of  Partick  Mills,  ladle 
dues  have  never  been  levied]  beyoni  the  proper  limits  of  the  city  ;  and  that  although 
there  is  a  considerable  populati  >n,  and  many  manufacturing  establishments  beyond 
these  limits,  but  within  the  territory  of  the  burgh,  this  duty  has  never  been  paid  by 
the  proprietors  of  these  establishments.  The  usage,  therefore,  holding  the  fact  to  be  as 
thus  stated,  seems  to  be  in  favour  of  the  pursuers'  plea,  except  in  the  case  of  the  mills, 
where  the  exaction  of  the  duty  has  been  sanctioned  by  a  decision  of  the  Court  In 
judging  of  the  weight  due  to  this  decision  in  the  present  case,  it  is  to  be  observed  that 
the  payment  of  ladle  dues  cannot  properly  be  said  to  be  a  burden  affecting  lands ;  for 
it  does  not  fall  on  the  proprietors  of  lands  or  houses  qua  such,  but  upon  those  bringing 
in  grain,  though  only  tenants  or  inhabitants.  It  is  accordingly  a  personal  tax,  and 
therefore  the  arguments  [21]  which  have  been  founded  by  the  parties  on  the  nature  of 
the  tenure  under  which  the  lands  are  held,  do  not  appear  to  have  any  material  influence 
on  the  point. 

Now  the  case  of  Partick  Mills  differs  from  the  present  in  so  far  that  the  act  1661, 
annexing  them  and  certain  other  districts  to  the  city,  contains  a  clause  binding  the 
inhabitants  "  to  bear  a  proportional  part  of  all  stent  taxations  and  impositions  within 
the  burgh ;  appointing  also  the  said  inhabitants  of  Gorbals,  and  town  of  Bridgend,  and 
Wheat-mill  foresaid,  to  be  ordered,  taxed,  and  judged  by  the  magistracy  of  Glasgow, 
and  to  be  subject  to  their  jurisdiction,  and  magistracy  of  the  said  city,  in  the  same 
manner  as  are  the  free  burgesses  and  inhabitants  of  the  samen  in  all  time  coming." 
Here,  therefore,  there  is  an  express  burden  laid  on  the  inhabitants,  placing  them  on  the 
same  footing  with  those  within  the  city. 

On  the  other  hand,  there  is  nothing  in  the  original  contract  of  1747,  by  which  the 
lands  of  Westercommon  were  conveyed  by  the  Magistrates,  which  imposes  any  personal 
burden  on  the  inhabitants,  beyond  the  liability  to  burgage  services  arising  from  the 
holding.  The  lands  are  to  be  held  in  free  burgage  for  services  used  and  wont,  and  in 
the  clause  of  warrandice  are  exempted  from  all  burdens  and  encumbrances  except  the 
feu-duty,  cess,  and  land-tax,  "  and  other  public  burdens,  according  as  the  other  burrow 
lands  are  affected  with  and.burdened." 

It  is  true,  no  doubt,  that  the  ratio  given  by  the  Court  in  deciding  the  Partick  case 
is  simply  the  annexation  to  the  city ;  but  we  presume  that  the  particular  terms  of  the 
annexation  were  kept  in  view,  a^^d  that  the  clause  which  has  been  quoted  had  a  material 
influence. 
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On  the  whole,  we  mcline  to  think  that  the  mere  oxrcumstance  of  the  lands  being 
within  the  tenitoiy  of  the  burgh  is  not  sufficient  to  subject  them  to  the  burden  of  ladle 
dues  in  opposition  to  the  usage,  if  it  is  such  as  is  averred  by  the  pursuers,  by  which  we 
oonceiTe  the  nature  and  extent  of  this  imposition  must  be  regulated. 

As  oar  opinion,  however,  on  this  point  rests  materially  on  the  usage,  and  the  aver- 
ments of  the  pursuers  on  this  matter  are  not  admitted  by  the  Magistrates,  but,  on  the 
contrary,  expressly  denied,  we  think  it  may  be  proper,  before  any  final  decision  of  this 
branch  of  the  cause,  that  Ihe  fact  be  ascertained,  preparatory  to  which  the  parties  should 
state  in.  a  condescendence  and  answers  what  they  undertake  to  prove  in  regard  to  the 
use  of  payment 

3d,  The  terms  of  the  contract  1747  clearly  impose  a  thirlage  of  omnia  grana 
creBceatia  ;  and  the  further  obligation  to  bring  to  the  town's  mills  the  *'  other  stuff  and 
com  they  shall  happen  to  grind,"  appears  to  us  to  import  a  thirlage  of  inveda  et  illaia. 
These  two  species  of  thirli^e  being  naturally  applicable  to  quite  different  subjects,  have 
very  seldom  been  coi\joined,  but  we  are  not  aware  of  there  being  any  absolute 
impossibihty  of  their  being  so.  In  the  present  case,  the  addition  of  that  of  invecta  et 
iUata  was  probably  made,  because  it  was  foreseen  that  the  lands,  though  at  the  time 
cultivated,  might  come  to  be  occupied  by  buildings  and  [22]  manufactures,  and  to  form 
a  proper  subject  for  this  species  of  the  servitude. 

We  think,  however,  that  bear  is  excepted;  and  that  the  omission  of  it  in  the 
dispoBitive  clause  has  happened  through  mistake,  seems  a  fair  inference  from  the  terms 
of  the  articles  of  roup  under  which  the  lands  were  sold,  where  this  grain  forms  one  of 
the  exceptions,  and  ^m  its  being  expressly  specified  in  the  precept  of  sasine.  Indeed, 
from  the  exception  having  entered  Uiis  latter  clause,  it  has  qualified  the  infeftmehts 
under  which  the  lands  have  since  been  possessed. 

4th,  The  tenure  of  the  lands,  in  our  opinion,  must  be  held  to  be  burgage. 
The  articles  of  roup  1747  declare  that  the  purchaser  is  to  receive  a  disposition  to 
the  lands,  "  to  be  holden  in  free  burgage  for  service  of  burgh  used  and  wont»  and  for 
payment  of  the  sum  of  L.20  Scots  yearly." 

In  the  contract  which  followed  on  the  sale,  the  holding  is  thus  described : — "  In 
which  lands  the  Magistrates  bind  and  oblige  them  and  their  successors  in  office  to  infeft 
and  seise  the  said  John  Young,  &c.  to  be  holden  in  free  burgage  ior  service  of  burgh 
used  and  wont^  and  for  payment  to  them,  &c.  of  the  sum  of  L.20  Scots  money  yearly 
of  feu-duty."    The  same  words  are  exactly  repeated  in  the  precept  of  sasine. 

Now,  although  the  Magistrates  do,  besides  burgh  services,  stipulate  an  annual  pay- 
ment which  they  term  feu-duty,  and  the  duplication  or  triplication  of  this  payment  on 
the  entry  of  heirs  or  singular  successors,  we  do  not  think  that  this  circumstance  can  at 
all  outweigh  the  express  declaration  that  the  tenure  is  to  be  burgage.  The  stipulation 
of  an  annual  payment  or  ground  annual,  in  the  case  of  buigage  property,  is  by  no  means 
unusual ;  and  the  provision  that  this  shall  be  doubled  or  trebled  on  the  entry  of  heirs 
or  singular  successors,  appears  no  way  inconsistent  with  this  species  of  holding. 

On  the  other  hand  it  will  be  observed,  that  had  it  been  meant  the  lands  should  be 
held  feu  under  the  Magistrates,  it  would  undoubtedly  have  been  said  that  they  were  to 
be  held  of  them  and  their  successors.  There  is  nothing  to  show  that  the  Magistrates 
were  to  be  the  superiors.  The  lands  are  not  to  be  holden  of  them ;  they  are  to  be 
holden  burgage,  and  of  course  of  the  Grown. 

It  is  true  that  the  contract  contains  no  procuratory  of  resignation,  and  that  it 
contains  a  precept  of  sasine.  But  it  will  be  kept  in  view,  that  this  was  not  a  trans- 
ference of  a  burgage  subject  from  one  individual  to  another,  in  which  case  resignation 
is  the  only  competent  form,  but  an  original  grant  of  burgh  property  by  the  Magistrates ; 
and  it  was  probably  thought  that  there  was  an  inconsistency  in  resigning  into  Uieir  own 
hands  what  they  already  had.  The  precept,  it  will  also  be  observed,  is  not  the  ordinary 
one  by  a  superior  to  his  bailie,  but  one  directed  to  the  bailies  of  the  burgh  qua  such, 
and  of  course  in  their  character  as  bailies  of  the  Crown. 

We  are  aware  that,  even  in  the  case  of  an  original  grant,  a  procuratory  [23]  of 
resignation  may  be  the  proper  form ;  because  the  Magistrates,  in  conveying  and  in 
giving  iufeftment,  act  in  two  distinct  characters.  They  convey  as  administrators  for 
the  community,  while  they  give  sasine  as  the  King's  bailies,  and  there  is  of  course  no 
inconsistency  iu  a  resignation  which  is  truly  made  into  the  h?>nd;«  of  the  Sovereign. 
But  granting  that  an  error  was  committed  in  this  respect,  the  consequence  would 
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be,  not  that  the  holding  was  thereby  made  fen,  but  that  the  original  infeftment  in  1747 
was  inept.  This  would,  however^  be  now  of  no  importance ;  for  the  lands  were  again 
disponed  in  1767,  with  an  obligation  to  infeft  the  disponee  by  resignation  in  the  himds 
of  the  Magistrates  for  service  of  burgh  used  and  wont ;  and  infeftment  followed  on  this 
procuratory,  more  hurgi^  in  1768.  All  the  subsequent  infeftments  have  been  in  the 
same  form ;  and  possession  having  followed  on  these  for  greatly  more  than  40  years, 
the  nature  of  the  holding,  whatever  irregularity  might  have  existed  in  the  form  of 
the  original  conveyance,  must  now  be  fixed  beyond  dispute.  The  charter  of  confirma* 
tion  in  1791  was  plainly  inept^  and  can  have  no  effect  whatever  on  the  question. 

It  may  be  further  observed,  that  in  the  case  of  Edgar  against  Maxwell,  June  1743,^ 
where  there  was  a  similar  difficulty  as  to  the  tenure,  the  subject  was  held  to  be 
burgage,  and  this  in  circumstances  less  favourable  to  this  species  of  holding  than  occur 
in  the  present  case. 

6th,  It  seems  a  necessary  consequence  of  our  opinion  as  to  the  holding,  that  the 
town-clerks  of  Glasgow  have  the  exclusive  privilege  of  acting  as  notaries  in  the  taking 
of  infeftments  in  the  lands  of  Westercommon,  and  that  the  sasines  ought  to  be  recorded 
in  the  burgh  register. 

LoBDB  PiTMiLLT  and  Mbdwtn  delivered  this  opinion : — ^It  appears  to  us  that  the 
lands  of  Westercommon  are  locally  situated  within  the  territory  of  the  burgh  of 
Glasgow,  and  that  the  tenure  by  which  they  are  held  is  burgage, 

'Diey  are  by  all  the  titles  described  as  situated  within  the  territory  of  the  burgh, 
and  their  history  amply  justifies  this  description. 

With  regard  to  the  tenure,  it  appears  from  the  articles  of  roup  that  the  lands  were 
to  be  disposed  of,  "  to  be  holden  in  free  burgage  for  service  of  burgh  used  and  wont» 
and  for  payment  of  the  sum  of  L.20  Scots  money  yearly.'' 

By  the  contract  of  7th  May  1747,  the  Magistrates  and  Town-council  '^give,  grant, 
sell,  analzie,  and  in  feu-farm  and  heritage  perpetually  let  and  demit,"  &c ;  and  the 
manner  of  holding  is  thus  expressed : — *'  In  the  which  lands  the  Magistrates  bind  and 
oblige  them  to  infeft  and  seise  the  said,"  &c.,  "  to  be  holden  in  free  burgage  for  service 
of  burgh  used  and  wont,  and  for  payment  to  them  of  the  sum  of  L.20  Scots  money 
yearly." 

There  is  a  precept  of  sasine  commencing  thus  :-^'<  And  to  the  effect  the  said,"  &c 
may  "  be  infeft  and  seised  in  the  said  lands,  to  be  held  in  free  burgage,"  &c. 

[21]  The  purchaser  was  infeft  on  this  sasine  on  the  22d  of  June  1757. 

These  clauses  show  that  it  was  the  intention  of  the  parties  that  this  property  should 
be  held  burgage.  It  is  true  that  the  proper  form  was  not  adopted  for  completing  a 
valid  title  mare  hurgi ;  but  it  seems  to  us  not  to  follow,  because  the  purchaser's  titles 
are  made  up  by  taking  infeftment  in  virtue  of  a  precept  of  sasine,  and  that^  in  addition 
to  the  burgage  tenure,  part  of  the  purchase  money  is  converted  into  a  feu-duty  of  L.20 
Scots,. with  a  duplicand  and  trebling  of  the  same  on  the  entry  of  heirs  and  singular 
successors,  that  it  is  to  be  considered  as  a  charter  in  feu-farm,  rather  than  a  burgage 
holding. 

The  mode  adopted  of  making  up  the  title  in  1747  was  incorrect.  But  it  further 
appears  that  subsequently  the  property  came  into  the  person  of  William  Fleming  by  a 
disposition  17Ui  December  1767,  by  which  the  disponer  obliged  himself  to  infeft  and 
seise  Fleming,  "  and  that  by  resignation  thereof  in  the  hands  of  the  Provost  or  any  of 
the  bailies  of  the  burgh  of  Gla^ow,  for  service  of  burgh  used  and  wont,"  &c. ;  and 
Fleming  was  infeft  in  virtue  of  the  procuratory  of  resignation,  more  burgij  20th  October 
1768,  and  the  sasine  is  recorded  in  the  burgh  regLster.  Possession  has  followed  for 
more  than  40  years  on  this  title ;  and  although  irregularities  have  taken  place  in  some 
of  the  subsequent  titles,  they  are  not  such  as  to  take  off  the  effect  of  the  title  correctly 
made  up  in  1767,  and  which  certainly  was  in  accordance  with  the  intention  of  the 
parties  at  the  ori^nal  acquisition  of  the  property  in  1747.  The  case  of  Edgar  against 
Maxwell  (June  1743,  Monboddo's  Decisions  ^)  bears  a  strong  analogy  to  this  case ;  and 
the  Court  there  held,  that,  upon  the  whole,  it  was  to  be  reckoned  a  burgage  tenure, 
under  circumstances  much  less  favourable  to  such  a  plea  than  existed  in  the  present 
case. 


^  Monboddo's  Decisions. 

«  Supplement  to  Diet.  Vol,  V.  p.  730. 
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It  necessaiily  follows  from  this  that  our  opinion  is,  that  the  town-clerk  must  act  as 
the  notary  in  giving  infeftment^  and  it  must  be  recorded  in  the  burgh  register. 

The  next  inquiry  is,  Whether  the  custom  or  dues  termed  ladle  dues  aie  exigible  for 
giain  brought  upon  these  lands  of  Westercommon  f  Although  we  feel  some  difficulty 
upon  this  point,  we  are  inclined  to  hold  that  such  dues  are  exigible. 

The  right  of  levying  small  dues  or  petty  customs  upon  commodities  brought  within 
the  burgh  for  sale  to  the  inhabitants,  was  generally  contained  in  the  charter  of  erection 
of  a  royal  burgh,  or  in  some  renewal  of  the  said  charter,  and  to  take  a  ladleful  of  grain 
was  not  an  uncommon  mode  of  levying  custom  on  grain.^ 

[25]  The  act  1633  ratifies  the  decree  of  the  Court  of  Session  1575,  *'  anent  ane  ladle 
full  of  all  corns  sold  in  their  market."  The  charter  1636,  besides  confirming  the  above 
act^  renews  the  erection  of  Gla^ow  into  a  royal  burgh,  "  una  cum  omnibus  et  singulis 
minutis  cnstumis  quorumcunque  bonorum  venientium  et  abientium  e  portis  dicti  nostri 
burgu"  In  virtue  of  these  titles,  every  person  purchasing  grain,  and  bringing  it  within 
tiie  ports  of  the  burgh,  is,  it  is  admitted,  liable  in  ladle  dues. 

In  1575,  no  person  residing  within  the  jurisdiction  of  the  Magistrates — that  is,  in 
any  part  of  the  territory  of  &e  burgh— could  purchase  grain,  except  in  the  market, 
which  had  accordingly  paid  custom ;  and  when  a  practice  was  introduced  by  brewers  of 
buying  victual  without  the  town  which  did  not  come  to  market^  this  was  checked  by 
Act  of  Council  1607,  which  did  not  enforce  the  sale  of  all  grain  brought  within  their 
jurisdiction  at  the  market,  but  declared  it  liable  to  the  same  custom  as  if  it  had.  This 
was  strictly  in  terms  of  law.  See  the  case  of  Lawson  and  others  against  Thomson,  5th 
August  1768.  It  may  have  been  usual  to  levy  this  custom  at  the  ports,  but  this  does 
not  prevent  the  Magistrates  directing  it  to  be  levied  in  any  other  way  which  may  make 
it  effectual.  As  the  buildings  of  the  city  extended  beyond  the  ancient  ports,  the 
custom  might  have  been  levied  at  the  furthest  buildings ;  and  if  the  whole  territory 
had  been  built  upon,  it  might  come  to  be  levied  at  the  furthest  verge  of  the  said 
territory.  The  circumstance  of  the  whole  territory  being  built  upon  or  not,  does  not 
seem  to  affect  the  question.  Further,  any  person  residing  within  the  territory  would 
be  entitled  to  all  the  privileges,  as  to  trade  and  otherwise,  of  an  inhabitant  of  a  royal 
burgh,  and  he  must  submit  to  the  burdens  to  which  the  other  inhabitants  are  liable. 
Ot^us  est  eammodum^  ejvs  debet  esse  incommodum. 

This  opinion  is  much  strengthened  by  the  decree  of  the  Court  in  1792,  relative  to 
the  mills  and  granaries  of  Partick,  on  the  ratio,  "  that  the  mill  and  granaries  of  Partick, 
with  the  ground  on  which  they  stand,  were  annexed  to,  and  do  make  part  of  the  city 
of  Glasgow,"  as  it  seems  to  us  impossible  to  hold  that  they  are  more  a  part  of  the  city 
than  the  territory  included  in  the  charter  of  erection.  The  act  of  annexation  1661 
appointed  the  inhabitants  of  the  annexed  ground  ''  to  be  ordered,  taxed,  and  judged  by 
the  Magistrates  of  Glasgow,  in  the  same  manner  as  the  free  burgesses  and  inhabitants 
of  the  same."  ITnder  this  clause  they  were  found  liable  in  ladle  dues.  An  inhabitant 
of  the  territory  of  the  burgh  is  surely  liable  to  be  ordered,  taxed,  and  judged  by  the 
Magistrates,  as  much  as  an  inhabitant  of  the  annexed  ground  of  the  mills  of  Partick. 

With  regard  to  the  thirlage,  we  are  of  opinion  that  the  words,  "  the  whole  grain 
which  shall  grow  upon  the  said  lands,"  import  a  thirlage  of  omnia  grana  erescerUia,  and 
that  the  words  immediately  following,  '*  and  other  stuff  and  corn  they  shall  happen  to 
grind,"  apply  to  the  [26]  inveeta  et  iUata^  in  so  far  as  the  grain  is  brought  unground 
within  the  territory,  to  be  used  therein  in  a  ground  state.  From  the  thirlage  s^  and 
horse-corn  and  bear  are  excepted,  both  because  the  exception  as  to  bear  is  contained  in 
the  precept  of  sasine,  although  it  is  omitted  in  the  restricting  clause  of  the  feu-contract 
1747,  and  because  such  was  plainly  the  intention  of  the  parties  at  the  time,  as  appears 
from  the  articles  of  roup. 

Lords  Glenlbb  and  Mbadowbank  subjoined  this  opinion  to  the  preceding  one : — 
We  concur  in  Lord  Medwyn's  opinion,  with  this  explanation  as  to  the  ladle  dues,  that 
if  the  pursuers  shall  distinctly  aver  that  in  those  parts  of  the  royalty  or  territory  of  the 

^  A  petition  from  the  commissioners  of  the  sheriffdoms  of  Perth,  Angus,  and  Fife, 
against  the  burgh  of  Dundee,  for  extortion  in  exacting  a  ladleful  of  grain  without  any 
dj^nite  measure,  is  noticed  in  the  proceedings  in  Parliament  1663,  and  commission  is 
given  to  the  secret  council  to  take  tryal  "  anent  the  abuse  of  their  said  ladell "  by  the 
burgk — Thomsorie  Acts  of  Parliamenii  voL  v,  p,  48,      . 
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burgh  where  the  buildings  do  not  form  one  oontinuous  mass  with  the  town,  the  inhabi- 
tants have  not  been  hitherto  subjected  to  kdle  dues,  except  in  the  single  case  of  Partiek 
Miiis,  they  may  be  allowed  to  give  in  a  condescendence  of  the  facts  which  they  under- 
take to  prove,  the  relevancy  of  which  will  be  considered  when  the  condeacendence  comes 
to  be  advised* 

Lord  Allowat  delivered  this  opinion : — ^This  question,  I  conceive,  embraces  three 
important  points: — 1.  Are  the  Magistrates  entitled  to  levy,  at  the  place  where  the 
distillery  in  question  has  been  erected,  what. are  called  ladle  dues,  and  which  have  been 
lately  converted  into  money  by  the  Magistrates  or  their  collector  1  2.  What  is  the 
tenure  by  which  the  lands  in  question  are  held ;  whether  are  they  held  in  feu  or  in 
burgage  1  And  upon  this  depends  the  question.  Whether  the  infeftment  taken  shall 
be  recorded  in  the  Common  Register  or  the  Town  Register  1  3.  What  is  the  nature 
and  exteut  of  the  thirlage  imposed,  whether  of  grana  crescenHoy  or  both  grana  eresceniia 
and  invecta  et  iUaia  f 

I.  The  original  grant  as  to  this  custom  of  ladle  dues,  with  the  purposes  of  the  grant, 
has  been  lost,  if  ever  it  existed.  I  conceive  this  to  have  been  one  of  those  petty  customs 
levied  from  ^ose  persons  frequenting  the  markets,  or  using  the  streets  of  the  town,  so 
common  in  all  the  old  cities  and  roycd  burghs.  It  certainly  has  existed  for  a  very  con- 
siderable period,  as  is  ascertained  in  the  questions  which  arose  between  the  city  of 
Glasgow  and  the  burghs  of  Rutherglen  and  of  Lanark,  in  the  sixteenth  century,  with 
regard  to  graiu  landed  at  Glasgow,  and  passing  through  the  streets  of  that  city. 

It  seems  to  have  been  first  collected  at  the  tolbooth  or  market-place,  and  afterwards 
at  the  ports  or  entrances  to  the  city.  The  case  of  Rutherglen  is  of  some  importance, 
as  showing  that  the  right  of  exacting  this  duty  did  not  depend  upon  any  special  grant, 
but  because  "  the  defenders  are  infeft  in  free  burgh,  and  be  virtue  thereof  they  have 
been  iu  possession  of  uptaking  of  a  ladleful  of  all  corns  and  victual  of  ilk  tock 
cummand  to  the  market  of  the  said  city,  and  that  for  souping  and  cleaning  of  their 
causeys,  like  as  other  burghs  within  the  realme  are,  and  has  been  in  sicklike  possession 
of  uptaking  of  [27]  sicklike  duty  for  the  same  causes ;  and  therefore  they  should  yet 
be  answerit  of  the  said  ladleful  of  every  sack  cummand  to  the  market^  conform  to  the 
said  lowable  use  observed  past  memorie  of  man." 

The  next  question  which  occurred  as  to  the  ladlef uls  was  betwixt  the  city  of  Glasgow 
and  the  town  of  Lanark,  with  regard  to  "  uplifting  ane  ladleful  of  ilk  load  of  victual 
brought  into  the  said  town  of  Glasgow,"  and  seems  to  have  been  decided  entirely  upon 
the  same  principle. 

The  Act  of  the  Town  Council  does  not  seem  to  go  any  further  than  these  previous 
cases  warranted,  and  only  applies  to  the  purchase  of  grain  destined  for  the  GLasgow 
market  The  statute  1633  merely  ratifies  the  various  decrees,  and  that  of  Rutherglen 
among  the  rest,  **  anent  ane  ladleful  of  all  corns  sold  in  the  market,"  and  seems  incon- 
sistent with  the  claim  now  made  for  ane  ladleful  of  all  grain  sold  within  their  territory. 
And  the  charter  which  followed  in  1636  seems  to  imply  a  limitation  as  to  the  exaction 
of  all  the  small  customs  to  the  space  within  the  city  and  its  ports. 

The  decree  of  the  Magistrates  in  1694,  with  regard  to  the  mills  of  Kelvin,  and  all 
the  other  cases  founded  on,  may  be  easily  explained  upon  the  same  principle.  These 
mills  were,  by  the  statute  1661,  dissolved  from  the  shii^  of  Clydesdale,  and  annexed  to 
and  united  with  the  city  of  Glasgow,  and  were  subject  to  the  same  taxes,  impositions, 
and  burdens  as  the  free  burgesses  and  inhabitants  of  Glasgow  in  all  time  coming.  In 
short,  the  nulls  of  Kelvin  not  only  belonged  to  the  Incorporation  of  Bakers,  who  were 
subject  to  the  town  taxes,  but  were  actuidly  incorporated  as  part  of  the  city  of  Glasgow. 

These  petty  customs,  therefore,  can  never  be  extended  beyond  the  actual  possession 
which  has  taken  place  by  use  and  wont ;  and  as  they  never  seem  to  have  been  levied 
beyond  the  city,  and  there  is  no  all^;ation  that  they  ever  were  levied  in  the  Wester- 
common,  where  the  distillery  in  question  is  situated,  I  conceive  they  could  not  be 
exacted  there.  Indeed  it  occurs  to  me,  that  the  small  customs  are  merely  exigible 
within  the  city  of  Glasgow,  and  never  could  be  extended  to  the  landward  part  of  the 
territory  of  the  burgh,  which,  it  is  said,  extends  four  or  five  miles  beyond  the  city,  and 
was,  at  the  time  that  these  duties  were  exacted,  entirely  agriculturaL  It  would  be  very 
singular  if  not  a  sack  of  grain  could  be  used,  or  could  be  sold  throughout  the  whole 
bounds  of  this  large  i^'cultural  district,  without  being  Bubject  to  the  exaction  of  a 
ladlefuL    And  the  strict  construction,  that  has  been  put  upon  the  exaction  of  these 
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petty  customs  in  recent  cases  in  the  city  of  Edinl)nigh,  both  with  legaid  to  the  Flesh- 
market  and  the  Watergate  dues,  shows  that  none  of  these  exactions  can  be  extended 
beyond  the  actaal  possession, — Tanium  prescriptum  quantum  poesesmm. 

The  term  ''city  of  Glasgow/'  both  in  the  legal  and  in  Parliamentary  acceptstionf 
comprehends  only  the  buildings  of  the  city,  and  cannot  ap-  [28]  -ply  to  the  whole 
territory,  which  in  some  places  extend  five  miles  ont  of  the  city.  This  is  completely 
exemplified  in  all  the  Toll  Acts,  the  trustees  having  no  power  to  erect  tolls  within  the 
dty ;  and  this  restriction  has  been  constantly  regulated  by  the  extension  of  the  city  and 
its  buildings.^  None  of  the  petty  customs,  of  which  the  ladle  dues  seem  unquestionably 
to  be  one,  nor  the  duties  for  the  lighting  and  police  of  the  city,  could  possibly  apply  to 
the  distant  parts  of  the  landward  territory,  which  receive  no  benefit  from  these  customs 
and  burdens. 

This  would  be  my  opinion,  even  although  I  were  satisfied  that  the  lands  in  question 
of  Westeroommon  originally  formed,  and  still  continued,  a  part  of  the  royalty.  But  if 
these  lands  are  not  a  part  of  the  royalty,  then  there  is  not  the  slightest  ground  upon 
which  this  exaction  can  take  place. 

11.  This  leads  me  to  the  consideration  of  the  second  point. 

Whether  these  lands  of  Westeroommon  were  or  were  not  part  of  the  royalty,  or 
or^nal  territory  of  Glasgow,  does  not  actually  appear.  The  grants  to  many  of  the 
ro^  burghs  are  expressly  described,  and  their  boundaries  known  at  this  day.  To  many 
of  them  large  territories  were  originally  given.  The  town  of  Ayr,  in  the  charter  granted 
by  William  the  Lion,  had  the  whole  lands  betwixt  the  rivers  Ayr  and  Doon,  within 
certain  limits.  Some  of  the  Fife  burghs,  whose  royalties  are  now  reduced  to  a  few 
acres,  had  still  more  extensive  grants.  From  the  necessities  of  the  burghs,  and  the 
improvement  of  the  country,  their  extensive  properties  were  feued  out  at  the  old  rents ; 
and  after  being  so  feudalized,  the  burgal  tenure  as  to  thei;i  altogether  ceased,  and  they 
were  held  by  &e  proprietors  as  feuars  or  vassals  of  the  towns  from  which  they  were 
derived,  as  superiors,  in  the  same  way  as  if  these  properties  had  never  been  held  in 
burgage. 

Burgal  subjects  hold  immediately  of  the  Grown ;  and  the  Magistrates,  in  receiving 
resignations,  merely  act  as  the  bailies  of  the  Grown,  invested  with  that  power  by  their 
bur^  charter ;  and  as  all  burgal  subjects  must  continue  to  hold  directly  of  the  Grown, 
they  are  not  capable  of  subinfeudation  by  feu-holdings. 

In  consequence  of  the  statutes  1491,  c.  36,  and  1593,  c.  186,  Magistrates  could  not 
dispose  of  the  common  good  or  property  of  the  buighs.  But  this  has  always  been 
avoided  by  feuing  at  the  old  rents ;  and  accordingly  it  is  well  known  that  great  part  of 
the  property  of  the  royal  burghs  of  Scotland  has  been  feued  out»  and  the  rights  of  the 
vas^Is  perfectly  secured.  These  proprietors  became  the  vassals  of  the  town,  and  held 
of  the  town,  and  of  course  could  not  possibly  hold  of  the  Grown  in  burgage.^ 

[29]  Bankton  (voL  L  p.  562)  says,  *'  Magistrates  cannot  alienate  tilie  lands  of  the 
burgh,  and  yet  they  frequently  feu  out  the  same ;  but  then  it  is  for  a  feu-duty  equal  to 
the  payable  rent"  And  indeed  all  our  institutional  writers  agree,  that  the  only  legal 
or  effectual  mode  of  alienating  lands  held  by  a  royal  burgh  in  free  burgage,  is  by  feuing 
out  the  same ;  and  these  feus  by  Magistrates,  to  hold  of  themselves  as  superiors,  have 
been  repeatedly  supported.' 

It  appears  that  the  original  title  granted  by  the  Magistrates  of  Glasgow  with  regard 
to  the  lands  in  question,  by  which  21  acres  were  conveyed  to  John  Toung,  his  heirs 
and  assignees  whomsoever,  was  in  every  respect  a  feu-right,  containing  the  whole 
estenHalia,  and  every  quality  of  a  feu. 

1.  The  Magistrates,  upon  payment  of  the  sum  of  L.130  sterling,  do  ''hereby  give, 
grants  sell,  annalzie,  and  in  feu-farm  and  heritage  perpetually  let  and  demit  to  and  in 
fiivour  of  the  said  John  Toung." 

^  Aitken  and  Others  against  Shotts  and  Airdrie  Eoad  Trustees  and  the  Magistrates 
of  Glasgow,  Dec  14,  1826. 

<  Sir  Thomas  Hope's  Minor  Practice,  tit.  9,  §  16,  p.  321. 

•  Ersk.  3,  4,  9 ;  Stair,  2,  2,  3,  8 ;  Wight^  1,  209 ;  Gathie  against  Magistrates  of 
Musselburgh,  June  30, 1752 ;  Dean  against  Magistrates  of  Irvine,  July  3,  1752 ;  Town 
of  Inverness  against  Feuars  of  Draikies,  July  14,  1674. 
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2.  ''  And  which  muir  above  feued,  extending  to  21  acres  3  loods  or  thereby,  the 
Magistrates  reserve  the  power  of  searching  and  digging  for  stone^narries  and  for  coaL" 

3.  Then  the  Magistrates  oblige  themselves  to  infeft  the  said  John  Young  in  the 
said  lands,  to  be  held  in  free  burgage  for  service  of  burgh  used  and  wont^  and  for 
payment  to  them  and  their  successors  in  office  "  of  the  sum  of  L.20  Scots  money  yearly 
of  feu  duty,  at  two  terms  in  the  year,  Whitsunday  and  Martinmas,"  and  to  continue 
the  payment  of  the  said  yearly  feu-duty  in  all  time  coming ;  and  the  heirs  of  the  said 
John  Toung  paying  the  double  of  the  said  feu-duty  the  first  year  of  their  entry  to  the 
said  lands,  and  singular  successors,  legal  and  conventional,  paying  the  treble  of  the 
said  feu-duty  at  their  entry ;  and  for  both  these  entries  the  feu-duty  payable  for  the 
year  of  their  entry  is  to  be  included ; — and  the  precept  of  sasine  is  precisely  the  same 
with  that  contained  in  all  feu-rights.  In  short  this  appears  to  me  to  be  as  regular  a 
feu-right  as  can  be  constituted.  It  contains  the  whole  eUemtialia  of  a  feu-right,  not  only 
in  the  specifications  of  the  feu-duty  and  the  other  burdens  imposed,  but  the  casualties  of 
superiority,  which  are  applicable  solely  to  feu-holdings,  are  expressly  taxed  according 
to  certain  rates  there  mentioned,  although  Lord  Stair  (2,  2,  38)  expressly  says  that 
lands  held  in  burgage  "  can  have  no  casualties."  But  further,  precept  of  sasine  is 
granted,  which,  whenever  infeftment  follows,  immediately  creates  a  base  rights  holding 
directly  of  the  town.  No  doubt  the  Magistrates,  if  they  chose,  had  the  power  of 
imposing  in  their  feu-rights  any  lawful  conditions,  and  to  which  the  feuar  or  vassal 
might  accede;  and,  besides  the  feu-duty,  they  might  impose  upon  their  vassal  the 
services  of  free  burgage  used  and  wont,  which  formerly  amounted  to  mi-  [301  -litary 
service^  or  to  watching  and  warding ;  and  there  is  nothing  at  all  inconsistent  in  ue  con- 
stitution of  the  f eu-right|  with  the  superior  adjecting  such  a  condition,  or  a  vast  variety 
of  others;  and  although  the  vassals  might  thereby  be  subjected  to  the  burdens  of 
watching  and  warding,  this  could  not  alter,  or  in  the  slightest  degree  affect  the  nature 
of  their  feu-rights. 

Accordingly  infeftment  followed  upon  this  feu-contract  on  the  23d  of  June  1747. 
It  is  precisely  an  infeftment  upon  a  feu-contract^  and  upon  the  precept  of  sasine  therein 
contained : — "  And  in  obedience  to  the  said  precept  of  sasine  the  bailie  gave  and 
delivered  heritable  infeftment,  state  and  sasine,"  &c.,  ''  and  that  by  delivering  to  him 
of  earth  and  stone  of  the  said  lands,  as  use  is ;  and  did  duly  infeft  and  seise  him 
therein,  with  and  under  the  burden  of  the  feu-duties  and  other  prestations  above 
mentioned." 

The  moment  that  this  infeftment  took  place,  a  base  or  subaltern  right  was  created, 
by  which  Young  the  vassal  held  these  landjs  in  feu  under  the  Magistrates  of  Qlasgow, 
in  the  same  way  as  any  other  vassal  held  by  feu  under  them. 

This  base  and  subaltern  right  is  still  in  existence,  and  the  new  superiority  created 
in  the  Magistrates  as  superiors  is  at  this  moment  unextinguished. 

Young  continued  to  hold  these  subjects  upon  his  feu,  in  which  he  was  infeft  in 
1747,  until  1767,  when  he  conveyed  them  to  William  Fleming,  wright  in  Qlasgow. 
Young  does  not  grant  a  precept  of  sasine,  by  which  Fleming  might  have  taken  a  base 
infeftment  holding  under  him ;  but  he  merely  grants  a  procuratory  of  resignation,  by 
which  he  authorizes  his  attorneys,  ''by  staff  and  baton,  as  use  is,  to  resign,  surrender, 
overgive,  and  deliver,  as  I  by  these  presents  resign,  surrender,  overgive,  and  deliver, 
all  and  sundry  the  lands  in  question  in  the  hands  of  the  Provost,  or  any  of  the  Bailies 
for  the  time  being,  in  favour  and  for  new  heritable  infeftment,  state  and  sasine  thereof, 
to  be  given  to  the  said  William  Fleming  and  his  foresaids." 

If  there  had  been  a  precept  of  sasine  and  procuratory  of  resignation  in  the  disposi- 
tion granted  by  Young  to  Fleming,  base  infeftment  might  have  been  taken  upon  the 
precept,  which  would  have  created  a  new  base  feu-holding  of  Fleming  under  Young, 
until  that  right  was  confirmed  by  the  Magistrates,  the  superiors ;  and  when  that  con- 
firmation took  place,  the  only  effect  would  have  been  that  Fleming  held  feu  immediately 
of  the  Magistrates,  in  the  same  way  as  Young  himself  had  done  :  or,  if  he  had  executed 
a  procuratory  of  resignation,  he  might  have  obtained  a  charter  of  resignation  from  the 
superior,  upon  which  he  might  have  been  infeft,  and  might  thus  become  the  feuar  or 
vassal  of  the  Magistrates,,  in  the  same  way  as  Yoimg  had  originally  been.  But  a 
procuratory  of  resignation  granted  by  Young  to  Fleming,  and  executed  by  Fleming, 
could  not  possibly  produce  any  other  effect  ^^Nemo  plus  alio  irantfert  quam  iUe 
habet"    If  Young  was  merely  the  [81]  feu-vassal  of  the  town,  as  is  demonstrated  by 
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his  feu-contract  and  infef tment^  he  could  only  give  to  Fleming  the  right  that  was  in 
him,  and  Fleming,  in  virtue  of  that  resignation,  could  resign  no  other  right  but  the 
feu-right  holding  under  the  Magistrates  by  Young's  infeftment. 

There  could  hardly,  therefore,  be  any  proceeding  more  anomalous  or  more  incon* 
sifltent  with  every  idea  of  feudal  regularity,  than  the  town-clerk  giving  infeftment  more 
burffi  upon  this  resignation,  which  was  and  could  only  be  made  in  the  hands  of  the 
Magistrates  as  the  superiors  of  Toung,  who  held  feu  immediately  under  them.  There 
iB  not  even  a  word  in  the  resignation  as  to  its  having  been  made  in  the  hands  of  the 
Bailies  as  commissioners  for  the  Crown,  but  merely  as  common  superiors;  although 
that  could  have  made  very  little  difference,  as  the  Bailies,  by  their  feu-contract,  the 
precept  of  aasine  which  they  granted,  and  infeftment  following  thereon,  were  merely 
common  superiors  of  this  feu-right ;  and  there  were  no  termini  Tiabiles^  even  in  the  terms 
of  the  resignation,  by  which  the  resignation  under  this  feu-holding  and  infeftment 
could  be  converted  into  a  different  right  altogether,  and  could  from  a  feu-holding  be 
changed  into  a  buigal  tenure  holding  directly  of  the  Crown. 

Besides,  the  very  infeftment  which  the  Magistrates  gave  in  consequence  of  the 
procuratory  of  resignation,  anomalous  and  irregular  as  it  was,  expressly  in  grcbmio  bears 
the  feu-contract  granted  by  the  Magistrates  to  Touug  to  be  held  by  him  for  the  payment 
of  L.20  Scots  yearly  feu-duty,  and  the  heir»  of  the  said  William  Fleming  payiug  the 
double  of  the  said  feu-duty  at  their  entry,  and  treble  the  said  feu-duty  being  paid  at 
the  entry  of  singular  successors ;  and  it  bears,  that  the  said  William  Fleming  was  duly 
infeft,  by  delivery  of  earth  and  stone  upon  the  said  lands. 

But  further,  all  doubt  upon  this  subject  is  removed  by  the  fact  of  the  whole  of 
these  subaltern  rights  having  been  confirmed  by  charter  of  confirmation  in  1791,  just 
25  years  before  the  present  summons  was  executed.  This  charter  of  confirmation  is 
granted  to  the  heirs  of  Fleming.  It  states  that  the  lands  are  to  be  holden  with  and 
under  the  several  burdens,  feu-duties,  and  others  therein  expressed,  and  as  mentioned 
in  the  feu-right  of  the  lands  made  and  granted  by  the  Magistrates  and  Town  Council 
of  Olai^w  to  the  said  John  Toung,  dated  7th  May  1747.  It  then  ratifies  all  the 
subsequent  titles  in  the  whole  heads,  articles,  and  clauses  of  the  said  writings,  "  so  far 
as  regard  the  foresaid  lands  of  Westercommon,  and  so  far  as  not  contrary  to  and  incon- 
sistent with  the  original  feu-rights  of  said  lands  by  our  predecessors." 

Whether  this  was  a  continuation  of  the  same  blundering  system  which  seems  to 
have  regulated  these  proceedings,  or  whether  it  arose  from  the  consciousness  that  some 
of  the  former  titles  were  quite  defective,  and  without  confirmation  might  be  challenged, 
is  a  matter  of  no  moment  in  this  inquiry.  It  is  enough  to  say,  that  this  confirmation 
[32]  is  totally  and  absolutely  inconsistent  with  these  subjects  being  held  in  burgage, 
and  with  the  plea  of  prescription,  as  founded  upon  the  title  proceeding  upon  the 
procuratory  of  resignation  in  1767. 

I  conceive  that  the  case  of  Edgar  against  Maxwell,  lately  published  in  Monboddo's 
Beports,  tends  strongly  to  confirm  the  views  I  entertain  upon  this  question.  There 
was  no  doubt,  that  these  subjects  originally  held  burgage,  and  were  in  that  manner 
transmitted  to  John  Johnstone,  who  was  infeft  more  burgi  in  1656.  Alexander,  the 
son  of  John,  in  1695  made  up  his  titles  by  taking  a  charter  of  the  subjects  from  the 
town,  containing  a  ratification  of  all  the  rights  granted  to  him  and  his  predecessors,  and 
also  a  precept  of  dare  constat  that  he  was  the  nearest  heir  to  John  Johnston ;  and  upon 
this  title  he  was  infeft  by  a  notary,  and  not  by  the  town-clerk. 

It  was  maintained,  1.  That  the  title  was  null — that  to  give  infeftment  by  a  precept 
of  dare  constat^  without  any  service  or  cognition,  belongs  to  superiors,  and  not  to  the 
magistrates  of  burghs,  who  are  only  the  King's  officers  or  bailies.  2.  That  the  infeftment 
was  not  given  by  the  town-clerk,  but  by  a  notary. 

To  this  it  was  answered.  That  as  the  bailies  of  a  royal  burgh  could  grant  an  entry 
by  hasp  and  staple,  they  might  do  so  by  precept  of  dare  constat^  which  is  in  effect  the 
same  thing. 

It  was  also  maintained,  that  the  words  arundasse,  locasse,  &c.  which  are  words  used 
in  the  charter,  were  applicable  to  a  feu-holding;  and  that  if  it  could  be  held  as  a  feu, 
it  is  quite  clear  that  the  precept  of  dare  was  effectual. 

But  if  it  could  have  been  stated  that  there  had  been  a  regular  feu-contract  by  which 
a  separate  feu  had  been  created,  holding  of  the  town  as  superior,  no  question  could 
have  arisen  in  that  case  with  regard  to  the  conipetehcy  of  the  precept  of  dare;  and 
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although  &at  eRoneoua  title  was  made  ap  in  1695,  yet  in  1743  the  Conrt  found  that 
Alexander's  inf eftment  by  precept  of  elare  was  null,  and  therefore  that  the  tenement 
was  still  in  hcBredikUe  jaeenie  of  John.  They  thought  that  the  burgage  predominated 
in  the  charter  1595 ;  and  as  John  in  the  year  1656  made  up  his  title  burgagio  more^ 
they  thought  that  this  was  a  sufficient  explanation  of  the  charter,  and  determined  the 
holding  on  the  side  of  burgage ;  and  if  so,  tixey  were  of  opinion  that  the  magistrates  could 
not  alter  the  holding,  and  take  the  tenement  holding  of  the  burgb. 

Now,  if  I  am  correct  in  these  observations,  that  the  original  right  granted  to  Toung 
in  1747  was  a  feu-contract  or  charter,  and  that  Young  was  inf  eft  upon  that  charter 
holding  of  the  burgh,  then,  according  to  the  doctrine  laid  down  in  the  case  of  Edgar, 
it  would  be  impossible  afterwards  to  convert  this  feu-holding  into  a  burgage-holdmg, 
that  being  totally  out  of  their  power.  Indeed  the  clear  intention  of  both  parties  could 
not  bring  these  subjects  back  to  hold  burgage,  [33]  there  being  no  power  in  the 
superior,  or  in  the  vassal  to  convert  any  tenure  of  Icmd  from  feu  to  burgage. 

1.  I  think  prescription  cannot  be  founded  upon  an  inf  eftment,  without  producing 
the  warrant  upon  which  it  proceeded.  Besides,  the  very  inf  eftment  itself  demonstrates 
that  the  procuratory  of  resignation,  which  was  its  only  warranty  proceeded  from  John 
Youngs  to  whom  a  previous  feu-contract  had  been  granted,  and  who  was  regularly 
inf  eft  as  a  feu-vassal  holding  of  the  town ;  and  therefore  that  a  resignation  could  only 
be  made  upon  that  procuratory  to  the  town  as  superior.  Further,  the  fee  and  mid- 
superiority  created  by  the  infeftment  of  Young  upon  the  feu-charter  granted  by  the 
town  could  not  be  extinguished  by  that  resignation,  nor  a  holding  strictly  and  absolutely 
feudal  be  thereby  converted  into  a  burgage-holding. 

2.  Besides,  prescription  is  totally  out  of  the  question  by  the  charter  of  confirmation 
in  1791,  enforcing  and  confirming  the  dififerent  subaltern  rights  which  had  taken  place 
as  to  these  landfl^  and  which  is  absolutely  incompatible  with  their  being  held  in 
burgage. 

I  therefore  conceive  that  these  lands  are  held  in  feu,  and  not  in  burgage. 

If  the  lands  be  held  in  feu,  there  is  no  doubt  that  the  infef tments  must  be  registered 
in  the  County  or  General  Begister,  and  not  in  the  Burgh  Register.  This  is  completely 
confirmed  by  the  judgment  of  this  Court  in  the  case  of  Davie  v.  Denny,  2d  June  1814, 
in  which  it  was  found,  that ''  where  a  subject  is  held  feu,  it  is  incompetent  to  record 
the  sasine  in  the  Burgh  Court  books,  notwithstanding  the  vassal  is  taken  bound  also  by 
his  reddendum  to  the  performance  of  burgage  services."  If  there  has  been  any  error 
in  the  practice  of  Glasgow  as  to  registration  directly  in  the  face  of  the  statute,  and  if 
considerable  property  be  thereby  endangered,  the  Legislature  may  grant  the  remedy, 
which  cannot  be  given  by  a  Court  of  Law. 

But  if  these  lands  be  held  in  feu,  they  cannot  be  affected  by  the  ladle  dues,  which 
can  only  apply  to  lands  holding  burgage,  unless  the  lands  when  f  eued  had  been  specially 
burdened  with  this  duty.  For  it  seems  inter  eseeniicUia  of  a  feu-right  that  no  burdens 
be  imposed  upon  the  subjects  feued,  but  what  are  contained  in  tihe  feu-charter  itself. 
The  feu-duties,  and  other  burdens  expressed,  are  held,  by  the  clause  pro  omni  alio  onere, 
to  exclude  all  other  claims.    This  has  been  repeatedly  decided  by  the  Court.  ^ 

3.  It  is  necessary  now  to  say  a  few  words  with  regard  to  the  third  point  as  to  the 
thirlage,  whether  it  is  a  thirlage  of  grana  ereeceniiOj  or  inveeia  et  UkUa ;  or  whether 
the  thirlal^  does  not  include  both  grana  crescenHa  and  inveeta  et  illata. 

[34]  It  is  maintained  by  the  Magistrates,  that  the  astriction  in  the  present  case 
includes  both  grana  erescentia  and  inveeta. 

This  is  certainly  a  novelty  in  the  law  of  Scotland.  The  thirlage  of  inveeta  et  tUata, 
being  the  most  severe  thirlage,  includes  all  others ;  and  therefore  if  that  had  been  the 
thirlage  imposed,  it  included  all  the  others.  The  clause  of  restriction  is  doubtfuL  The 
clause  is,  that  the  feuars  shall  bring  their  whole  grain,  and  other  stuff  and  com  they 
shall  happen  to  grind,  to  the  town  of  Glai^w  mills,  and  grind  the  same  thereat,  seed 
and  horse  com  and  bear  excepted. 

The  common  technical  words  applied  to  a  thirlage  of  inveeta  et  iUata  are,  "all  grain 
brought  within  the  ground  that  tholes  fire  and  water  therein.'    No  doubt,  when  a  village 


^  Town  of  Inverness  against  the  Feuars  of  Draikies,  14th  July  1674 ;  Town  of 
Edinburgh  against  Biggar,  24th  November  1696. 
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or  town,  and  not  a  raial  tenement^  is  astzicled  to  any  particular  mill,  the  thirlage  might 
iurlj  be  constmed  to  be  inveda  ei  iUaia  from  the  nature  of  the  subject,  which  did  not 
produce  grain,  and  therefore  could  not  apply  to  grain  brought  into  it.  In  the  same 
way,  when  a  rural  subject  is  thirled,  the  presumption  must  be,  that  it  must  either  be 
gnndable  corns  or  grana  eresceniia;  and  inveda  ei  Ulata  cannot  be  presumed,  unless 
most  distinctly  expressed. 

In  this  case  the  restriction  applies  to  21  acres  of  Westercommon,  and  therefore  to  a 
rural  salject.  The  grana  crescenita  are  distinctly  expressed,  and  the  words,  "and 
o^r  stuff  and  com  l^ey  shall  happen  to  grind,"  may,  from  the  inaccuracy  of  the  writer, 
perhaps  be  construed  as  an  expletive  to  the  others.  If  it  had  been  mentioned,  *'  and 
other  stuff  or  com  they  shall  bring  into  the  said  lands,"  there  could  have  been  no  doubt 
of  the  construction.  The  last  part  of  the  sentence  certainly  favours  the  notion,  that 
the  words  "  other  stuff  and  com  that  they  shall  happen  to  grind,"  were  merely  expletive 
as  to  the  ffrana  ereseenOa  of  the  first  part,  because  the  concluding  words  of  the 
sentenOd,  "  seed  and  horse  com  and  bear  excepted,"  can  only  apply  to  grana  crescenita. 
Seed  and  horse  com  is  a  universal  exception  as  to  the  thirlsge  of  grana  crescenita;  but 
I  never  heaid  of  its  being  applied  to  the  case  of  inveda  d  iUaia,  The  word  bear  in 
Scotland  is  the  generic  term  for  barley ;  and  it  is  not  easy  to  see  what  interest  the  town 
of  Glasgow  could  have  to  try  this  part  of  the  question  with  this  distillery,  if  bear  (the 
article  consumed  in  the  manufacture)  and  horse  and  seed  com  be  excepted. 

It  occurred  to  me,  when  Ordinary  in  the  Outer  House,  that  as  this  was  a  very 
doubtful  clause,  it  might  be  explained  and  constraed  by  the  possession  which  had 
followed  upon  it ;  and  if  from  the  period  of  the  feu-right,  80  years  ago,  it  could  be 
insteucted,*as  was  positively  alleged  by  one  of  the  parties,  that  no  thirlage  had  been 
paid  but  upon  grana  crescenOaj  and  no  demand  had  been  made  for  the  inveda  d  iUata 
until  the  present  question  arose,  this  ought  to  have  had  considerable  effect  in  the  construc- 
tion of  the  clause.  For  where  there  is  any  doubt,  the  lighter  service  must  always  be 
presumed,  and  the  usage  [36]  that  followed  in  exercising  the  right  might  have  explained 
the  meaning  of  the  parties. 

In  the  case  of  the  Feuars  of  Dalkeith,  the  words  ma  grana  and  omnia  sua  grana 
were  used  in  the  different  charters,  but  were  found  not  to  import  a  thirlage  of  inveda 
d  iHaia,  And  in  the  case  of  Teaman,  where,  in  addition  to  the  thirlsge  of  omnia 
grana  creecenOa^  free  multures  were  stipulated^  and  the  tenants  had  paid  this  multure 
upon  inoeda  d  UkUa  for  some  time,  this  Court  found  that  the  thirlage  was  of  omnia 
grana  ereecenOa,  but  declared  an  immunity  from  the  inveda  d  ilkUa,^ 

Upon  the  whole,  then,  I  incline  to  think  that  the  judgment  of  the  Court  as  to  the 
multures  is  also  well  founded. 

Lord  Pbbsidknt. — ^This  is  a  case  in  which  we  have,  in  terms  of  the  remit  from  the 
House  of  Lords,  consulted  with  the  other  Judges,  and  they  have  given  their  opinions 
upon  it.  Your  Lorships  will  observe,  that  with  regard  to  the  nature  of  the  tenure,  the 
Lords  Justice-Clerk,  Olenlee,  Pitmilly,  Cringletie,  Meadowbank,  Mackenzie,  Medwyn, 
and  Newton  have  given  their  opinions  that  this  a  burgage-holding,  which  I  suppose 
determines  that  point  of  the  case,  and  our  judgment  must  be  in  similar  terms. 

LoBD  GiLLiRS. — Lord  Alloway,  however,  is  of  a  different  opinion,  and  thinks  that 
it  is  a  feu-holding. 

LoBD  Pbbsidbnt. — ^That  is  very  tme ;  but  suppose  we  were  all  to  be  of  the  same 
opinion  with  Lord  Alloway,  it  would  not  avail ;  for  the  majority  of  the  Judges  are  of 
a  different  opinion,  and  our  judgment  must  be  according  to  the  opinion  of  the  majority. 

Lord  Balgbat. — I  do  not  see  how  it  is  possible  for  us  to  get  the  better  eiUier  of 
the  tenendasj  or  of  the  obligation  to  infeft.  In  the  original  conveyance  there  is  an 
obligation  to  infeft,  to  be  held  in  free  buigage  for  service  of  burgh  used  and  wont ;  and 
even  the  precept  of  sasine  bears  to  be  granted  to  the  effect  that  the  party  might  be 
infeft  in  the  lands,  to  be  holden  burgage.  This  is  an  obligation,  which,  however  inept 
the  manner  in  which  some  of  the  titles  may  have  been  made  up,  remains  for  ever 
against  the  party  who  grants  the  right,  and  it  is  an  obligation  clearly  to  infeft  the 
grantee,  to  be  held  by  a  burgage  tenure.  And  it  will  be  observed  that  the  question 
here  is  merely  between  the  superior  and  vassal,  there  being  no  third  parties  whatever. 

- f      1  ■  ■  I  — ■ — ir^i—    ^^M  M^-rr  -i — |^ 

1  Duke  of  Buccleuch  against  Town  of  Dalkeith,  Jan.  25,  1766;  Teaman  against 
Dunbar,  Nov.  17,  1759. 
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It  is  no  doubt  true,  that,  in  addition  to  the  bnigal  services  used  and  wont,  an  additional 
condition  is  added,  that  the  grantees  shall  pay  a  certain  sum  in  name  of  feu-duty.  But 
although  this  be  the  case,  I  cannot  get  the  better  of  the  obligation  to  grant  a  burgage 
holding,  nor  can  I  think  that  it  alters  the  nature  of  that  holding.  [36]  But  besides 
this,  when  you  look  to  the  subsequent  titles,  for  more  than  40  years,  on  which  these 
subjects  have  been  possessed,  and  which  have  been  invariably  and  without  challenge 
made  up  more  burgi^  I  think  the  case  is  quite  clear.  I  say  that  it  was  the  intention 
that  the  subjects  should  be  held  in  libero  hurgagio  ;  and  although  they  go  stammering 
about  in  making  out  a  title  which  may  be  in  some  respects  anomalous,  yet  that  does  not 
affect  the  obligation  as  between  the  grantors  and  grantees,  which  remains  still  entire,  and 
for  ever  \  and  we  find  that  the  holding  in  buj*gage  is  fortified  by  the  long  prescription, 
which,  in  my  opinion,  independent  altogether  of  the  original  obligation,  clearly 
establishes  thiis  to  be  a  burgage-holding. 

Lord  Prbbidbnt. — ^This  is  not  like  the  case  of  Martin.  The  circumstances  were 
different  there  from  what  they  are  here,  and  there  is  this  distinction,  that  although 
there  was  in  that  case,  as  here,  both  a  burgage  tenure  and  a  feu-duty,  yet  there  was  but 
one  superior ;  while  here  the  superiors  are  different  The  lands  are  to  be  held  in  free 
burgage  under  the  King ;  but  the  feu-duty  is  payable  to  the  magistrates,  not  as  repre- 
senting his  Majesty,  but  for  the  use  of  the  common  good  of  the  town  of  Olasgow ; 
which  is  quite  different  from  Martin's  case. 

Lord  Craigik. — In  general  I  concur  in  the  opinion  of  those  of  my  brethren  who  are 
for  altering  the  interlocutors  formerly  pronounced.  It  appears  to  me  that  the  original 
tenure  was  burgage,  and  it  therefore  falls  on  the  pursuers  to  show  that,  by  the  contract 
in  1747,  the  k^ds  then  conveyed  to  their  authors  (unless  with  regard  to  the  payments 
in  money  and  other  prestations)  were  withdrawn  from  the  obligations  arising  from  a 
burgage-holding.  But  it  appears  to  me  that  the  magistrates  had  no  right,  and  no  power, 
to  idter  the  nature  of  that  tenure ;  and  that  the  magistrates  could  not  validly,  and  in 
fact  did  not|  enter  into  such  an  agreement  as  to  change  the  holding  from  burgage  to  a 
feu-holding ;  but,  on  the  contrary,  subjected  those  acquiring  right  from  them  to  all  the 
burdens  to  which  other  persons  possessing  lands  originally  held  burgage  were  liable.  It 
seems  to  me  that  this  was  a  burgage-holding  with  certain  additional  conditions  annexed, 
which  arose  out  of  the  circumstances  and  nature  of  the  right,  but  which  did  not  in  any 
respect  alter  the  tenure.  It  gives  completely  a  right  to  the  lands  to  the  grantee  upon 
certain  conditions,  but  that  does  not  alter  the  nature  of  the  tenure. 

Lord  Gillies. — I  am  sorry  to  differ  from  your  Lordships ;  but  I  cannot  concur  in 
the  opinion  that  this  holding  is  a  burgage-holding.  It  appears  to  me  that,  in  such 
circumstances  as  we  have  here,  a  burgage-holding  cannot  exist.  Where  lands  are 
conveyed  by  the  Crown  to  a  royal  burgh  in  free  burgage,  it  appears  to  me  that  the 
magistrates  of  that  burgh  cannot  alienate  or  dispose  of  these  lands,  so  as  to  introduce  a 
third  party  as  a  Crown  vassal  holding  buj*gage.  The  grant  is  given  to  them  as  a 
corporation.  The  magistrates  are  merely  trustees,  and  it  [37]  is  to  them,  in  the 
character  of  trustees  for  the  community,  that  the  grant  is  made;  and  I  question 
whether,  at  common  law,  trustees  of  this  description  are  entitled  to  denude  and  divest 
themselves  of  the  property  which  has  been  committed  to  their  trust  for  a  particular 
purpose.  The  magistrates  are  only  trustees,  and  I  cannot  see,  even  at  common  law,  that 
they  had  the  power  to  alter  the  nature  of  the  tenure.  In  Lord  Alloway's  opinion,  in 
every  word  of  which  I  on  this  point  concur,  the  matter  is  very  clearly  stated.  He  says, 
— "  Burgal  subjects  hold  immediately  of  the  Crown,  and  the  magistrates,  in  receiving 
resignations,  merely  act  as  the  bailies  of  the  Crown,  invested  with  that  power  by  their 
burgal  charter ;  and  as  all  burgal  subjects  must  continue  to  hold  directly  of  the  Crown, 
they  are  not  capable  of  sub-infeudation  by  feu-holdings.  In  consequence  of  the  statutes 
1491,  c.  36,  and  1593,  c.  185,  magistrates  could  not  dispose  of  the  common  good  or 
property  of  the  burghs.  But  this  has  always  been  avoided  by  feuing  at  the  old  rents ; 
and  accordingly  it  is  well  known  that  great  part  of  the  property  of  the  royal  burghs  in 
Scotland  has  been  feued  out,  and  the  right  of  the  vassals  perfectly  secured.  The  pro- 
prietors became  the  vassals  of  the  town,  and  held  of  the  town,  and  of  course  could  not 
hold  of  the  Crown  in  burgage.'' 

Bankton  says, — "Magistrates  cannot  alienate  the  lands  of  the  burgh,  and  yet  they 
frequently  feu  out  the  same,  but  then  it  is  for  a  feu-duty  equal  to  the  payable  rent ;  and 
indeed  all  our  institutional  writers  agree  that  the  only  legal  or  effectual  mode  of  alienat- 
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ing  lands  held  by  a  royal  buigh  in  free  buigage  is  by  feoing  oat  the  same;  and  these 
feus  by  magistrates,  to  hold  of  themselves  as  superiors,  have  been  repeatedly  supported.'' 
Now  what  have  we  here  in  the  case  now  before  us  ?  Bankton  tells  you — and  the  acts  .of 
Parliament  tell  you — and  common  law  tells  you,  although  there  were  no  acts  of  Parlia- 
ment— that  the  magistrates  cannot  divest  themselves  of  these  lands,  nor  substitute  in 
place  of  the  corporation  another  vassal  to  hold  of  the  Crown.  But  they  (the  magistrates) 
make  a  graut  of  these  lands  to  Mr.  Young  in  free  burgage,  and  for  payment  of  a  feu« 
duty  of  L.20  Scots ;  and  they  add  a  precept  of  sasine,  which  is  totally  inapplicable  to, 
and  perfectly  absurd  in  a  burgage-holding,  but  quite  consistent  with  a  feu-right  It  is, 
I  admit,  quite  impossible  to  reconcile  the  terms  of  the  different  clauses,  and  even 
different  parts  of  the  same  clauses  of  this  conveyance  with  itself.  It  declares,  and 
expressly  stipulates,  that  the  vassal  shall  pay  a  feu-duty  to  the  magistrates,  and  also 
provides  that  the  lands  shall  be  held  in  lihero  hurgagio,  I  cannot  reconcile  these,  and 
it  is  impossible  to  reconcile  them.  By  one  part  of  the  deed  it  is  a  feu-holding — by  the 
other  it  is  a  burgage-holding.  In  short,  it  is  like  many  other  specimens  of  Glaisgow 
conveyancing  which  we  have  had  before  us.  The  charter  is  therefore  ambiguous ;  and 
the  question  is,  how  am  I  to  interpret  it?  Whether  am  I  to  hold  thati  in  terms  of  one 
part  of  it,  it  is  a  feu-holding ;  or,  in  terms  of  the  other,  that  it  is  a  burgage-  [381  -hold- 
ing ?  My  answer  is,  that  I  am  bound  to  interpret  it  according  to  the  powers  of  those 
making  the  grant.  If  the  magistrates  had  done  what  they  had  no  power  to  do,  the  law 
would  set  it  aside  as  no  grant ;  and,  as  I  think,  they  had  no  power  to  make  a  grant  to 
be  held  burgage  of  the  Crown ;  and  if  burgage,  of  the  Crown,  and  the  Crown  only, 
could  it  be  held.  I  interpret  the  deed  in  a  way  consistent  with  what  they  had  a  power 
to  grant — a  feu-right  held  under  themselves.  This  they  could  grant,  but  the  other 
they  could  not.  In  regard  to  the  plea  of  prescription,  I  should  agree  with  Lord 
Balgray,  if  there  was  a  regular  infeftment,  with  forty  years  uninterrupted  possession ; 
but  in  this  case  the  charter  of  confirmation  operated  a  sufficient  interruption.  On  these 
grounds,  I  am  inclined  to  think  that  the  lands  in  this  case  were  not  held  burgage,  but 
feu.  It  is  quite  competent  for  the  magistrates  to  grant  to  third  parties  a  feu-right  held 
of  themselves ;  but,  so  far  as  I  know,  I  do  not  believe  that,  amongst  the  many  fraudulent 
alienations  made  by  town  councils,  there  is  a  single  instance  in  which  the  lands  were 
conveyed  to  be  held  in  free  burgage.  They  are  idl  feu-holdings,  and  in  every  instance 
they  more  or  less  pay  something  in  the  name  of  feu. 

Lord  Balgrat. — ^After  wtiat  has  been  said,  and  the  opinions  we  have  taken  of  our 
brethren,  I  would  not  have  been  disposed  to  say  any  thing  more ;  but  as  the  case  is 
likely  to  go  elsewhere,  and  not  to  rest  here,  I  wish  to  put  it  on  its  proper  legal  footing. 
If  you  look  to  the  oldest  charter  granted  by  the  Crown  to  burghs,  you  will  find  that 
they  are  all  feu-grants ;  that  is  to  say,  they  are  granted  in  feu  to  the  burgh,  to  be  held 
in  lihero  hurgagio.  This  is  the  case  in  the  charter  to  the  town  of  Aberdeen,  and  the 
charter  to  the  town  of  Campbeltown  is  the  same.  I  differ  from  Lord  Craigie,  when  he 
says  that  the  magistrates  of  a  burgh  have  no  power  to  feu.  I  think  they  have  the  right 
to  feu,  and  to  grant  a  subaltern  right  to  be  held  of  themselves,  by  which  they  are 
constituted  mid-superiors  between  the  grantee  and  the  Crown.  But  that  does  not  seem 
to  me  to  be  the  question  here, — but  whether  it  was  actum  et  tracUUum  between  the 
parties,  at  the  time  the  grant  was  made,  that  this  piece  of  land  was  to  be  held  by  the 
disponee  in  free  burgage,  or  by  a  feu-holding.  If  the  terms  be  ambiguous,  the  rule  of 
interpretation  is,  that  you  must  interpret  such  a  grant  on  the  footing  that  the  magis- 
trates, as  the  trustees  of  the  Crown,  were  performing  their  duty.  In  this  deed  there 
are  apparent  inconsistencies ;  and,  in  setting  up  the  reddendo  clause  against  the  tenendas^ 
the  question  comes  to  be,  whether  or  not  the  terms  of  this  tenendae,  by  which  you  take 
the  vassal  bound  to  pay  something,  (I  do  not  care  what^)  as  blencUng  with  another 
holding,  is  to  change  the  nature  of  the  original  tenure  ?  I  think  it  does  not.  When 
you  look  to  the  declaration  contained  in  the  original  rights  that  the  lands  are  to  be  held 
in  free  burgage,  and  the  obligation  to  infeft,  and  even  the  precept  of  sasine,  which, 
absurd  and  incompatible  as  it  may  be,  (and  certainly  it  is  so  in  a  burgage  tenure,)  still 
bears  to  be  granted  to  the  effect  that  the  vassal  may  be  [39]  infeft  in  free  burgage — 
when  you  find  that  all  these  declare  that  it  is  to  be  a  burgage-holding,  are  you  to  destroy 
this  by  the  reddendo  ^  1  apprehend  that  you  are  not,  unless  you  can  make  out  an 
inconsistency  so  great,  as  to  render  the  reddendo  incompatible  with  the  other  clauses 
But  I  see  no  such  inconsistency  here.    We  know  only  three  kinds  of  holding,  now  that 
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ward-holding  has  heen  aholished,  viz.  blench,  burgage,  and  fen-holding.  Feu  and 
blench  are  inconsistent  with  each  other,  and  burgage  and  blench  are  also  inconsistent 
with  each  other.  But  feu  and  burgage  are  not  so,  and  never  were  held  to  be  so  in 
feudal  law.  Ward  is  the  original  tenure  of  all  feus ;  and  our  authors  say  that,  in  dttbio, 
ward  was  to  be  presumed.  But  what  is  burgage-holding  ?  It  is  just  a  species  of  ward- 
holding,  which,  I  apprehend,  is  not  struck  at  by  the  statute  20  Greo.  11.  at  all.  When 
your  Lordships,  therefore,  consider  this,  and  that  by  the  statute  1661,  c.  58,  it  was 
declared  competent  to  change  ward-holding  into  feu,  (and  you  will  find  an  hundred  cases 
in  which  a  feu-right  is  now  coupled  with  serviiia  solita  et  eonsueta  of  the  ward-holding,) 
can  it  be,  or  was  it  ever  maintained,  that  because  these  servitia  were  contained  in  the 
reddendo  of  the  feu-right,  it  still  continued  to  be  a  ward-holding?  No  person  could 
maintain  such  a  doctrine ;  and  as  I  look  upon  burgage  just  to  be  a  species  of  ward- 
holding,  I  see  no  inconsistency  between  the  payment  of  a  feu-duty  and  the  tenure  being 
still  burgage.  There  is  another  thing  to  which  I  would  recommend  attention.  It  is 
this, — ^that  it  is  the  practice  for  the  bailies,  most  improperly,  in  place  of  resigning  in 
their  own  hands  in  burgage  subjects,  and  then  giving  infef tment,  to  grant  a  precept  of 
sasine, — a  practice  totally  absuid  and  improper ;  and  every  lawyer  at  the  Bar  will  agree 
with  me  in  this.  I  do  not  know  how  this  arose ;  but  probably  it  was  from  being  con- 
sidered absurd  for  the  bailies  to  resign  in  their  own  hands  that  which  they  were 
immediately  to  give  away ;  and  thus  a  precept  was  directed  to  bailies,  not  in  genere  as 
in  feu-holdings,  but  to  one  of  the  bailies  of  the  burgh  in  particular.  My  reason  for 
stating  this  is,  that  I  am  afraid  the  practice  has  gone  too  far,  and  it  may  be  of  import- 
ance as  a  means  of  checking  and  preventing  so  improper  a  practice.  I  think  that  the 
tenure  was  never  changed  in  this  case, — that  it  was  originally  burgage,  and  that  it  is 
burgage  still. 

Lord  Craigib. — I  did  not  say  that  the  magistrates  had  no  power  to  feu,  but  that 
they  could  not  convert  a  feu-holding  into  burgage. 

Lord  Prbsident. — In  terms  of  the  opinions  of  the  majority  of  the  Judges,  we  must 
find  that  this  is  a  burgage-holding.  Then  there  is  the  other  question  as  to  the  ladle- 
dues,  which  seems  to  be  a  question  of  usage ;  and  upon  this  point  there  is  also  a 
majority  of  the  Judges  who  are  of  opinion  that  it  depends  entirely  upon  the  usage. 

Lord  Balgrat. — I  think  that  this  should  be  investigated  more  minutely,  as  the 
case  is  likely  to  go  elsewhere,  and  perhaps  a  condescendence  of  the  averments  upon  this 
point  would  be  the  best  way  of  doing  so. 

[40]  Lord  Gillies. — If  I  were  to  decide  the  question  of  the  ladle-dues  just  now,  I 
should  decide  it  against  the  magistrates,  for  I  think  they  have  no  claim  at  all ;  but  I 
have  no  objection  to  further  investigation. 

Lord  President. — This  is  just  one  of  the  questions  which  custom  must  regulate 
entirely, — one  of  those  petty  taxes  which  depend  upon  usage ;  and  I  think  it  would  be 
better,  either  here  or  before  the  Lord  Ordinary,  to  take  a  condescendence  of  the  facts 
which  are  alleged  in  support  of  the  usage.  Then  there  is  the  question  of  thirlage,  upon 
which  all  the  Judges  consulted  are  agreed,  with  the  exception  of  seed  and  horse-corn 
and  bear. 

Lord  Craigie. — I  am  of  the  same  opinion. 

Lord  Gillies. — I  should  like  to  know  what  is  the  meaning  of  the  word  bear, — 
whether  it  means  barley,  or  includes  it.  I  suspect,  at  the  time  of  this  grant,  that  there 
was  nothing  else  known  but  bear,  and  that  there  was  no  distinction  between  bear  and 
barley. 

Dean  of  Faculty. — I  have  looked  into  the  Edinburgh  EncyclopsBdia  under  the  word 
Agriculture,  where  I  find  it  stated  that  barley  may  be  divided  into  two  sorts,  early  and 
late,  to  which  may  be  added  a  bastard  variety  called  bear  or  bigg,  which  afifords  similar 
nutriment,  but  is  of  inferior  quality. 

Lord  Balgrat. — Would  you  say,  that  where  so  many  bolls  of  bear  are  payable  by 
a  vassal,  he  is  to  pay  nothing  at  all,  because,  in  the  progress  of  time  and  improvement 
of  cultivation,  he  cultivates  only  barley?    I  think  that  would  be  absurd.^ 
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No.  7.  VI.  Shaw  40.    14  Nov.  1827.    2nd  Div.— Lord  Maokenzie. 

D.  Kyle's  Trustebs.— 2>.  of  F,  Moncreiff—A.  APNeiU. 

A.  White. — SoL-Gen,  Hope — Walker. 

Competing. 

Arrestment — Trust — \Trudfor  Creditors — Heritable  or  MoveMe\, — 1. — Arrestment  in 
the  hands  of  a  trust^disponee  effectual,  although  the  estate  maj  not  have  heen 
realised  or  turned  into  money  at  the  date  of  ttie  arrestment. — 2. — ^Competent  to 
arrest  in  the  hands  of  a  trustee  on  the  dependence  of  an  action  against  the  truster 
personally,  and  the  trustee  himself  qua  trustee. 

Thomas  Kyle  was  proprietor  of  the  estate  of  Fens,  under  burden  of  a  liferent  enjoyed 
by  his  father  David  Kyle  in  right  of  courtesy.  Thomas  having  fallen  into  embarrass- 
ments, executed  a  trust-deed,  for  behoof  of  his  creditors,  in  favour  of  Messrs.  Alexander 
and  William  Allan  as  trustees.  To  enable  them  to  sell  the  property,  David  Kyle 
entered  into  a  transaction  with  [41]  them,  by  which  he  agreed  to  renounce  his  liferent 
in  consideration  of  an  annuity  of  L.120  per  annum,  and  also  to  allow  a  few  acres 
belonging  to  himself  to  be  sold  along  with  the  estate  of  Fens,  it  being  in  favour  of  a 
sale  of  that  property  that  these  acres  should  go  along  with  it.  The  estate  was  accord- 
ingly sold  to  Mr.  White,  the  price  effeiring  to  David  Kyle's  acres  amounting  to  L.573. 
This  sum  not  having  been  paid  to  David  Kyle,  and  the  annuity  having  been  allowed  to 
fall  in  arrear,  an  action  was  raised  by  trustees  to  whom  he  had  conveyed  all  his  property 
in  trust,  against  Thomas  Kyle  personally,  and  Messrs.  Allan,  both  personally  and  as 
trustees,  and  also  against  one  Spence,  (to  whom  Thomas's  estate  had  been  transferred 
as  trustee  in  place  of  Messrs.  AUan,)  concluding  against  the  latter  only,  qua  trustee,  for 
payment  of  the  price  of  the  acres  above  mentioned,  and  the  arrears  of  annuity.  On  the 
dependence  of  this  action,  David  Kyle's  trustees  executed  arrestments  in  the  hands  of 
Spence,  on  the  2d  of  March  1815,  at  which  period  only  a  very  small  part  of  the  trust- 
estate  had  been  realized  and  converted  into  money.  Shortly  after  this,  Spence  devolved 
the  trust  on  Mr.  Cleghom,  writer  to  the  Signet,  on  condition  of  his  relieving  him  of  all 
obligations  incurred  by  him  as  trustee,  and  of  all  arrestments  used  in  his  hands  as  such. 
Mr.  Cl^hom,  having  accepted  of  the  trust,  realized  considerable  funds  from  the  trust* 
estate ;  and  in  order  to  have  the  disposal  of  them  determined,  he  raised  the  present 
process  of  multiplepoinding. 

In  the  mean  time  David  Kyle's  trustees  had  obtained  decree  in  their  favour  to  a 
certain  extent  in  their  action  against  Thomas's  estate ;  and  they  now  claimed  to  be  pre- 
ferred to  a  corresponding  extent  on  the  fund  here  in  medio^  on  the  grounds,  1.  That  the 
price  of  the  acres  belonging  to  David  Kyle  never  could  form  part  of  Thomas's  estate  at 
all,  but  remained  liable  to  be  vindicated  as  David's  property ;  and,  2.  That  they  were 
entitled  to  a  preference,  in  respect  of  their  arrestment  used  in  the  trustees'  hands 
in  1815. 

On  the  other  hand,  a  claim  for  a  pari  passu  preference  was  made  by  Mr.  White, 
who  had  purchased  the  estate  of  Fens  from  Thomas's  trustees,  but  whose  right  to  47 
acres  of  it  had  been  challenged  by  an  action  of  reduction  now  pending  at  the  instance 
of  Miss  Kyle,  the  sister  of  Thomas,  who  alleged  that  she  was  proprietor  of  these  47 
acres.  Mr.  White,  therefore,  would  have  a  claim  for  repetition  against  the  trustees  in 
the  event  of  her  success ;  and  he  contended  that  for  this  contingent  claim  he  was 
entitled  to  be  ^Teien^  pari  passu  with  David  Kyle's  trustees,  on  the  grounds,  1.  That 
although  both  were  preferable  to  the  personal  creditors  of  Thomas,  the  truster,  being 
creditors  of  the  trust-  [42]  -estate  itself,  yet  David's  trustees  were  not  in  a  better  situa- 
tion than  he,  but  were  merely  creditors  of  that  estate ;  and,  2.  That  the  arrestment  used 
by  David  Kyle's  trustees  was  inept,  and  must  yield  to  a  subsequent  arrestment  used  by 
him  in  1822  in  the  hands  of  Mr.  Cleghom.  The  first  of  these  points  was  that  chiefly 
discussed  before  the  Lord  Ordinary ;  and  in  reference  to  it,  his  Lordship  at  first  (by 
interlocntor  of  date  25th  June  1825,)  preferred  David  Kyle's  trustees ;  but  he  afterwuxis 
altered,  and  found  that  Mr.  White  was  entitled  to  be  preferred  pari  passu  with  David 
Kyle's  trustees  for  this  contingent  claim,  and  to  have  a  proportion  of  the  fund  in  medio 
Bet  aside  to  answer  it. 
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Against  his  Lordship's  interlocutor  David  Kyle's  trostees  reclaimed,  and  the  Court 
being  equally  divided  on  the  point  which  formed  the  ground  of  the  Lord  Ordinary's 
judgment,  ordered  mutual  condescendences,  with  pleas  of  law,  as  to  the  arrestments  used 
by  the  two  parties,  with  a  view  to  decide  the  case  on  other  grounds  than  those  on 
which  the  Court  were  divided.  These  condescendences  having  been  given  in,  it  was 
pleaded  for  White  that  the  arrestment  used  by  David  Kyle's  trustees,  though  prior  in 
date  to  that  used  by  himi,  was  inept,  for  the  following  reasons : 

1.  At  the  period  of  its  execution,  with  the  exception  of  certain  small  sums,  no  funds 
had  been  recovered  by  Thomas  Kyle's  trustee,  and  consequently  there  was  nothing  in 
his  hands  capable  of  being  attached  by  that  diligence. 

2.  The  claim  of  David  Kyle's  trustees  proceed  on  the  assumption  that  the  price 
of  the  acres  belonging  to  him  was  never  in  bonis  of  Thomas  Kyle,  and  so  could  not  be 
attached  in  the  hands  of  his  trustees ;  and, 

3.  It  is  incompetent  for  any  one  creditor  of  a  trust-estate  to  obtain  a  preference  over 
the  other  creditors  by  an  arrestment,  not  in  the  hands  of  a  third  party,  but  of  the 
trustee  himself,  against  whom  his  claim  lies. 

To  this  it  was  answered, 

1.  That  the  interest  in  a  trust-estate  is  a  jus  erediti^  liable  to  be  attached  by  arrest- 
ment, though  the  whole  funds  in  the  trustee's  hands  are  heritable,  as  had  been 
repeatedly  found. 

2.  That  if  the  price  of  these  acres  never  was  in  bonis  of  Thomas  Kyle,  then  White, 
who  was  only  a  creditor  of  Thomas's  trustees,  could  have  no  claim  to  it,  but  that  it 
must  go  to  the  parties  in  right  of  David  Kyle,  to  whom  it  belonged ;  and  on  the  other 
hand,  if  it  was  in  bonis  of  Thomas,  then  it  was  attachable  by  the  arrestment. 

3.  That  the  action  by  David  Kyle's  trustees  being  directed  against  Thomas  Kyle 
and  the  Allans  personally,  and  only  against  [43]  Spence  qua  trustee,  it  was  competent 
to  arrest  in  his  hands  funds  due  to  Thomas  and  his  creditors,  against  whom  these 
claims  lay. 

The  Court  unanimously  altered  the  Lord  Ordinary's  interlocutor,  and,  in  respect  of 
the  prior  arrestment,  returned  to  the  interlocutor  of  25th  June  1825,  finding  David 
Kyle's  trustees  entitled  to  be  preferred  to  the  fund  in  medio;  and  their  Lordships 
decerned  in  the  preference  accordingly. 

LoBD  Alloway. — ^As  to  the  competency  of  attaching  the  interest  under  a  trust- 
estate  by  arrestment,  there  is  a  much  more  important  case  than  any  quoted  in  the 
papers,  viz.  that  of  Orierson  against  Bamsay,  where  an  arrestment  in  the  hands  of  a 
trustee,  before  the  lands  were  sold,  was  held  effectual  This  was  the  first  case  on  the 
point,  and  it  has  been  followed  by  many  others,  establishing  the  principle  that  the  jus 
crediti  under  a  trust-deed  is  arrestable.  On  the  same  principle,  I  think  the  arrestment 
in  this  case  by  David  Kyle's  trustees  is  effectual.  The  action  on  which  it  was  used  is 
somewhat  singular.  It  is  directed  against  Thomas  Kyle  himself  and  the  Allans,  who 
had  sold  the  estate,  conjunctly  and  severally  and  personally,  and  also  against  Spence  qua 
trustee  only ;  and  there  is  nothing,  therefore,  in  the  objection  that  they  could  not  arrest 
in  the  hands  of  the  person  against  whom  they  bring  the  action,  as  they  only  conclude 
against  him  qua  trustee ;  and  so  far  as  he  is  acting  for  others,  and  has  funds,  he  is  liable 
to  have  them  attached  in  his  hands,  and  the  arrestment  was  just  a  bar  to  his  transferriog 
those  funds  without  securing  this  claim.  Considering  the  nature  of  the  summons, 
therefore,  I  do  not  think  there  is  any  thing  in  this  objection.  It  is  said,  that  because 
there  was  a  trust-deed  for  behoof  of  creditors,  individual  creditors  could  not  attach ;  but 
it  is  clear  that  any  creditor  may  take  steps  for  securing  his  debt,  notwithstanding  the 
existence  of  a  trust-deed. 

LoBD  Justiob-Clsbe. — I  thought  that  it  was  desirable,  if  possible,  to  decide  the  case 
independently  of  the  points  on  which  we  differed  in  opinion ;  and  I  am  satisfied  that 
the  arrestments  are  sufficient  to  enable  us  to  do  so,  and  that,  in  respect  of  them,  David 
Kyle's  trustees  are  entitled  to  be  preferred. 

LoBDB  Olbnlbb  and  Pitmilly  concurred. 

Authorities  far  KyU's  7Vtttrfe(M.— Grierson,  Feb.  25,  1780,  (759);  Wilson,  May  31, 
1809,  (F.C.);  M'Dowall,  &c.  Feb.  6,  1824,  {weds.  Vol  IL  No.  640);  Angus,  Dec.  6, 
1825,  {pmts.  Vol.  IV.  No.  208). 
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No.  8.  VI.  Shaw  44.    14  Nov.  1827.    2nd  Div.— Lord  Mackenzie. 

Duke  of  Hamilton,  Pursuer. — J/hdlerton — Jardine. 

The  Honourable  Mrs.  A.  D.  H.  Wbstbnra  and  Husband,  Defenders. — 

SoL-Gen.  Hope — Forsyth. 

I  M  i  eofUra. 

Prescription — [Extinction  of  limitations  of  Entail], — ^An  entail  of  certain  lands  having 
been  executed,  but  never  feudalized,  and  a  fee-simple  title  having  afterwards  been 
made  up  in  the  person  of  a  third  party,  whose  heirs  were  likewise  hen's  under  the 
entail,  and  the  lands  having  been  possessed  by  several  heirs  in  succession,  on  apparency 
merely,  for  more  than  forty  years,  when  the  then  heir  connected  himself  by  service 
and  infeftment  with  the  fee-simple  title — Held  that  prescription  had  run  in  favour 
of  the  fee-simple  right,  and  that  the  fetters  of  the  entail  were  worked  off. 

In  1693  William  and  Anne,  Duke  and  Duchess  of  Hamilton,  executed  an  entail  of 
the  dukedom  of  Hamilton;  and  in  1715  Duchess  Anne  having  acquired  in  fee-simple 
various  additional  parcels  of  land,  and  in  particular  certain  lands  called  Coates,  executed 
an  entail  of  them,  in  form  of  a  procuratory  of  resignation,  in  favour  of  the  heirs  of 
entail  of  the  dukedom,  and  under  the  same  fetters.  On  the  death  of  Duchess  Anne, 
her  successor  Duke  James  made  up  titles  to  the  dukedom  under  the  entail  1693 ;  but 
the  procuratory  of  entail  in  1715  remained  unrecorded  and  unexecuted,  and  he  possessed 
the  lands  of  Coates  without  making  up  any  titles.  It  appeared,  however,  that  he  had 
granted  heritable  securities  over  these  lands;  and  in  1730  he  executed  a  disposition  of 
them  in  favour  of  his  brother  Lord  William,  bearing  to  be  for  love  and  favour,  and 
assigning  an  unexecuted  procuratory,  described  as  of  the  same  date  with  that  of  Duchess 
Anne  in  1715  above  mentioned.  By  the  one  party  in  this  action  it  was  alleged,  that 
the  procuratory  he  assigned  must  have  been  the  entail  of  Duchess  Anne ;  and  by  the 
other,  that  it  must  have  been  a  separate  disposition  and  procuratory  of  the  same  date, 
but  without  the  conditions  of  entail,  as  the  procuratory  of  entail  contained  no  dispositive 
words ;  but  no  other  procuratory  could  be  found  among  the  family  papers.  However 
this  may  have  been,  Lord  William  expede  a  charter,  not  containing  any  of  the  pro- 
hibitions of  the  entail,  and  took  infeftaient  thereon, — thus  vesting  himself  with  these 
lands  in  fee-simple.  Lord  William,  however,  did  not  enter  into  possession  of  these 
lands,  the  object  of  the  conveyance  having  apparently  been  to  create  a  freehold  qualifi- 
cation ;  and,  on  his  death  in  1734,  no  titles  were  made  up  to  him  by  his  brother  the 
Duke,  who  continued  to  possess  these  lands  as  before.  Duke  James  died  in  1743,  and 
was  succeeded  by  his  son,  who  likewise  possessed  the  lands  of  Coates  without  making 
up  titles ;  and  in  like  manner,  on  his  death  in  1753,  his  son  Duke  James,  a  minor, 
en-  [453  -tered  into  possession  on  apparency  merely.  The  family  being  burdened  with 
considerable  debts,  his  tutors,  by  advice  of  counsel,  brought  a  ranking  and  sale  of  various 
lands,  including  those  of  Coates,  which  were  inserted  in  the  inventories  as  being 
unentailed ;  and  in  this  ranking  a  part  of  the  lands  of  Coates  was  sold.  Duke  George 
James  having  died  shortly  after  this,  his  brother  and  successor  Duke  Douglas,  in  order 
to  grant  a  tiUe  to  the  purchaser,  was  served  heir  of  conquest  to  his  grandunde  Lord 
wSliam  in  the  lands  of  Coates,  and  thereafter  obtained  a  precept  from  Chancery,  and 
was  infeft  in  1781.  Under  this  title  he  continued  to  possess  till  1799,  when  he  died, 
leaving  a  general  disposition  of  all  his  unentailed  property  in  favour  of  certain  trustees 
for  behoof  of  his  daughter  Miss  Anne  Douglas  Hamilton,  now  Mrs.  Westenra.  For 
some  years  after  his  death  the  rents  of  Coates  were  accounted  for  to  Duke  Archibald, 
his  successor,  by  the  factor,  who  was  allowed  to  draw  the  rents  both  of  the  entailed  and 
unentailed  property,  and  to  account  for  them  to  the  Duke  or  trustees  respectively ;  but 
in  the  year  1815  the  trustees  raised  an  action  of  adjudication  in  implement  of  Duke 
Douglas'  general  disposition  against  Lord  Stanley,  his  heir  of  line,  which  was  opposed 
by  the  late  Duke  Archibald,  on  the  ground  that  these  lands  of  Coates  were  included  in 
the  entail  of  1715,  which  had  lately  been  accidentally  discovered  among  the  family 
papers,  and  under  which  he  had  now  completed  his  titles  by  service  and  resignation  on 
the  unexecuted  procuratory.     After  some  procedure  in  this  action,  the  present  Duke 
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(who  in  1819  had  succeeded  to  his  father  Duke  Archibald)  raised  this  action  of  reduction 
for  setting  aside  the  disposition  of  the  lands  of  Coates  to  Lord  William  Hamilton  in 
1730,  and  the  charter  and  infeftment  following  thereon — the  titles  made  up  in  1781  by 
Duke  Douglas  to  Lord  William — the  trust-disposition  by  Duke  Douglas  for  behoof  of 
Mrs.  Westenra,  and  the  reconveyance  by  which  the  trustees  had  denuded  in  her  favour, 
on  the  ground  that  these  lands  were  effectually  entailed  by  the  procuratory  of  Duchess 
Anne  executed  in  1715,  and  that  the  deeds  sought  to  be  reduced  were  in  violation  of 
that  entail. 

The  defence  pleaded  was  prescription,  founded  on  the  fee-simple  title  in  the  person 
of  Lord  William  in  1730,  taken  up  by  Duke  Douglas'  service  and  infeftment  in  1781, 
and  the  possession  by  the  several  Dukes  of  Hamilton  from  the  death  of  Lord  William 
in  1734  downwards,  which  it  was  contended  must  necessarily  be  attributed  to  the  fee- 
simple  title,  in  opposition  to  that  burdened  with  the  fetters  of  an  entaiL  To  this  it 
was  answered,  That  there  having  been  no  feudal  title  in  any  of  the  Dukes  of  Hamilton, 
in  [46]  connexion  with  Lord  William's  right,  till  the  infeftment  by  Duke  Douglas  in 
1781,  the  possession  prior  thereto  could  not  be  attributed  to  that  right;  and  that,  in 
order  to  be  effectual  to  work  off  the  fetters,  the  possession  must  have  been  on  a  com- 
pleted feudal  title  in  fee-simple. 

The  Lord  Ordinary  repelled  the  reasons  of  reduction,  and  assoilzied  Mrs.  Westenra 
in  that  action ;  and  in  the  adjudication  in  implement  adjudged  and  decerned  in  terms  of 
the  libel ;  and  the  Court  adhered. 

Lord  Allowat. — It  is  no  doubt  clear  that  the  entail  of  the  Duchess  Anne,  though 
not  effectual  against  third  parties,  not  having  been  feudalized  and  recorded,  is  good  in  a 
question  between  the  heirs.  But  in  1730  a  positive  fee-simple  title  was  granted  to  Lord 
William.  It  is  said  that  it  was  gratuitous  for  love  and  &ivour,  and  that  its  object  was 
to  create  a  freehold  qualification.  This,  however,  is  a  matter  of  perfect  indifference  in 
a  question  of  prescription.  Lord  WUliam  was  infef t,  and  after  his  death  the  lands  of 
Coates  were  possessed  on  apparency  till  Duke  Douglas  connected  himself  with  Lord 
William's  title,  and  then  he  possessed  till  his  death.  There  has  therefore  been  69  years 
possession  on  this  title.  No  doubt,  great  part  of  it  was  on  apparency;  but  Duke 
Douglas  having  connected  his  title  with  Lord  William,  I  think  it  is  a  prescriptive 
possession  on  the  fee-simple  right  It  was  found  in  the  case  of  Caitcheon  that  infeft- 
ment and  possession  on  apparency  were  sufficient ;  and  this  is  a  far  stronger  case,  as  there 
are  two  titles  connected.  The  only  puzzle  is,  that  till  Duke  Douglas  the  several  heirs 
were  in  apparency  both  of  the  entail  and  the  fee-simple  title.  When  the  same  person 
holds  two  titles  in  fee-simple,  he  no  doubt  cannot  prescribe  against  himself ;  but  when 
one  of  them  is  in  fee-simple,  and  the  other  limited,  he  is.  entitled  to  plead  on  the  fee- 
simple  title  to  extinguish  the  other.  In  the  case  of  Welsh  Maxwell,  founded  on  by  the 
Duke  of  Hamilton,  if  a  complete  feudal  title  could  have  been  established  to  which  the 
possession  could  have  been  attributed,  the  decision  would  have  been  different ;  but  in 
fact  there  was  no  feudal  title  at  all  on  which  to  found  prescription.  The  case  is  different 
here;  and  my  opinion  therefore  is,  that  Puke  Douglas'  title  is  supported  by  pre- 
scription. 

Lord  PmnLLT. — I  am  of  the  same  opinion,  and  on  the  same  grounds.  I  was 
counsel  in  Welsh  Maxwell's  case,  and  the  distinction  is  just  where  Lord  Alloway 
puts  it. 

Lord  Justios-Clbrk. — I  entirely  agree.  We  had  occasion  to  consider  this  question 
under  the  same  titles  relative  to  the  estate  of  Kinglass,  in  May  1824,^  where  there  was 
a  circumstance  in  favour  of  the  Duke  which  does  not  occur  here, — viz.  that  the  lands  of 
Kinglass  [47]  were  included  in  the  completed  entail  of  1693,  though  the  Duchess  Anne 
was  not  then  actually  possessed  of  them 

Purmet^B  Atdhoritiea. — ^Welsh  Maxwell,  July  21,  1808;  Lumsdaine,  June  13, 
1811,  (F.C.). 

Defender^  Atdhoriiies.— Caitcheon,  Jan.  22,  1791,  (10,820);  Earl  of  Marchmont^ 
July  28,  1724,  (10,797);  Middleton,  Dec.  22,  1774,  (10,944). 

1  See  Trustees  of  Douglas  D.  of  Hamilton,  &c.  May  18,  1824,  anie^.YoL  lY.  No.  20. 


▼LSbaw.  GENTLES,  &o.   V.    AITKKN.  345 

No.  10.  VI.  Shaw  50.    15  Nor.  1827.    2nd  Div.— Lord  MAckenzio. 

Catherinb  Gkntlbs  and  Others,  Pursuers. — Riddel. 

John  Aitkkn,  Defender. — More, 

Pool's  Roll — Ex^enees. — A  party  on  the  poor's  roll  having  obtained  judgment  in  her 
favour  on  one  branch  of  the  cause,  with  expenses;  but  not  having  charged,  at 
auditing  the  account  under  this  awaid,  any  part  of  the  expense  of  getting  on  the  roll, 
and  having  had  the  rest  of  the  cause  decided  against  her — Held  to  be  too  late,  after 
the  interlocutor  decerning  for  the  first  account  had  become  final,  to  ask  part  of  the 
expenses  of  getting  on  the  loU,  which,  it  was  observed,  would  properly  have  fallen 
under  the  former  award. 

In  an  action  at  the  instance  of  Gentles  and  others,  parties  on  the  poor's  roll,  several 
demands  were  made  against  the  defender  Aitken.  The  principal  discussion,  however, 
was  as  to  a  claim  for  L.50,  in  reference  to  which  the  Lord  Ordinary  decided  against 
Gentles,  &c. ;  but  the  Court  altered  his  Lordship's  interlocutor,  and  decerned  in  their 
favour,  (see  ante^  Vol.  IV.  No.  450,)  and  at  the  same  time  awarded  the  expenses  of  the 
discussion  regarding  it.  Under  this  finding  of  expenses,  the  pursuer's  account  was 
audited  and  decerned  for,  but  no  claim  was  made  for  the  expenses  of  getting  on  the 
poor's  roll,  or  any  part  of  them.  Thereafter  the  Lord  Ordinary  assoilzied  Aitken,  ^'  from 
the  remaining  conclusions  of  the  action,"  and  found  "  no  further  expenses  due  to  either 
party."  Against  his  Lordship's  interlocutor,  in  so  far  as  it  did  not  award  the  expenses 
of  getting  on  the  poor's  roll  and  of  the  summons.  Gentles,  <&c.  reclaimed,  but  were 
met  with  the  objection,  that  the  Lord  Ordinary  having  done  nothing  since  the 
[513  remit  but  assoilzie  the  defender,  it  was  impossible  that  he  could  award  any 
expenses  in  addition  to  those  formerly  found  due,  and  that  the  pursuers  ought  to 
have  made  the  demand  to  the  auditor  under  the  former  award  of  expenses.  The  Court 
adhered. 

The  Court  were  agreed  that  the  proper  time  for  getting  the  expenses  now  craved  had 
been  allowed  to  pass ;  and  that  the  decree  modifying  the  expenses  under  the  former 
award  having  become  final,  the  omission  could  not  now  be  supplied. 


No.  11.  VI.  Shaw  51.    15  Nov.  1827.    2nd  Div.— Lord  Mackenzie. 

F.  H.  Blaie,  Pursuer. — Jeffrey — A.  Bell 

Eabl  of  Galloway  and  J.  A.  S.  Mackenzie,  P.  Stewabt  and  A.  Drew 

Defenders. — JSol.-Oen,  Rope — MaUland — Pyper, 

Warrandice — Sals — Relief — Testirig  Cflauee, — A  party  having  purchased,  at  a  judicial 
sale,  part  of  an  entailed  estate  sold  under  an  Act  of  Parliament  for  payment  of  debts ; 
and  in  terms  of  an  allocation,  having  paid  part  of  the  price  to  trustees  for  creditors, 
who  thereupon  granted  a  discharge,  binding  the  creditors  in  absolute  warrandice,  and 
obliging  themselves  (without  specifying  any  particular  time)  to  procure  from  them  a 
ratification ;  and  the  purchaser  having  paid  (also  in  terAis  of  an  allocation)  the  rest  of 
the  price  to  assignees  or  trustees  of  the  heir  in  possession,  an  alleged  creditor,  and 
acting  partly  for  their  own  and  partly  for  his  behoof,  who  thereupon  granted  a  dis- 
charge with  a  clause  of  absolute  warrandice  by  them  personally ;  and  the  trustees  for 
the  creditors  not  having  given  to  the  purchaser,  till  after  the  lapse  of  32  years,  a  deed 
of  ratification,  of  which  the  testing  clause  was  not  filled  up  till  then,  and  the  lands  having 
ultimately  been  evicted  from  the  purchaser — ^Held  in  an  action  of  relief  under  the 
warrandice, — L — ^That  the  purchaser  had  no  recourse  against  the  trustees,  their  con- 
stituents not  having  been  sued,  nor  having  denied  their  liability  to  implement  the 
obligation  contained  in  the  deed  of  ratification ; — but, — 2. — ^That  the  assignees  of  the 
heir  of  entail  were  liable  in  relief. 

John  Yan^  of  Bc^nbaxrow,  (who  afterwards  assumed  the  name  of  Agnew,)  and 
Bobert  Agnew  of. Sheuchan,  whoae  daughter  was  married  to  Mr,  Vans,  executed^ mutual 
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contract  or  deed  of  entail  of  their  two  estates  in  favour  of  Mr.  Vans  and  his  wife,  and 
the  heirs  of  the  marriage;  hut  no  infeftment  followed  on  it  for  17  years,  although  it 
was  immediately  recorded.  Mr.  Vans  Agnew  having  died  in  1780,  leaving  dehts  to  a 
considerahle  amount,  of  which  some  were  contracted  prior  to  the  date  of  the  entail, 
others  prior  only  to  the  date  of  infeftment,  and  others  suhsequent  to  that  date,  his 
creditors  determined  to  try  the  question,  whether  the  entail  of  the  estate  of  Bamharrow 
was  sufficient  to  secure  it  from  the  diligence  of  his  creditors.  For  this  purpose  a  numher 
of  persons  who  held  bills  of  Mr.  Vans  Agnew's  indorsed  them  to  [5SQ  Messrs.  Stewart 
and  Drew  (predecessors  of  the  defenders  Stewart  and  Drew)  as  trustees;  and  these 
gentlemen,  after  constituting  the  debts  against  Robert  Vans  Agnew,  the  son  and  heir  of 
John,  raised  an  action  against  the  heirs  of  entail,  in  which  this  Court  found  (3d  March 
1784)  ^*  that  the  estate  of  Bambarrow  is  still  affectable  by  the  debts  doe  by  John  Vans 
of  Bambarrow  at  the  time  of  his  death."  The  creditors  having  then  raised  processes  of 
adjudication,  and  the  Court  having  refused  to  grant  authority  to  sell  part  of  the  lands, 
an  act  of  Parliament  was  obtained,  empowering  the  Court  to  authorize  the  sale  of  such 
parts  of  the  estates  of  Bambarrow  and  Sheuchan  as  should  be  necessary  for  payment  of 
the  debts  affecting  the  estate,  and  in  general  to  adopt  the  proceedings  in  use  in  actions 
of  judicial  sales  of  bankmpt  estates.  Under  this  act  certain  proceedings  were  had,  in 
which  the  Court  authorized  various  lots  of  the  estate  to  be  sold  by  public  roup,  and  then 
found,  in  the  usual  terms  of  decrees  in  judicial  sales,  that  the  creditors,  on  receiving 
their  shares  of  the  prices,  must  convey  their  debts  and  rights  to  the  respective  purchasers, 
"  with  absolute  warrandice  to  the  extent  of  the  sums  to  be  received  by  them." 

At  thi3  sale  Sir  John  Hunter  Blair,  predecessor  of  the  pursuer,  purchased  one  lot  of 
the  lands  for  L.4500,  which  sum,  in  the  allocation  of  the  prices  of  the  different  lots 
among  the  several  creditors,  was  appropriated  to  the  payment  in  part  of  Stewart  and 
Drew,  for  behoof  of  certain  of  their  constituents  particularly  specified, — and  also  to  the 
payment  of  a  considerable  amount  of  debt  which  had  been  kept  up  against  his  father 
by  Robert  Vans  Agnew,  the  heir  in  possession,  and  by  him  (on  his  going  abroad,  which 
he  did  shortly  before  this  period)  assigned  to  the  Earl  of  Gralloway,  and  his  brother  the 
Hon.  Admiral  Keith  Stewart,  the  predecessors  of  the  defenders  Lord  GkJloway  and  Mr, 
Stewart  M'Kenzie.  The  assignation  by  which  this  conveyance  was  made  proceeded  on 
the  narrative  that  the  granter,  Robert  Vans  Agnew,  was  creditor  of  his  fother  to  a 
certain  amount,  and  that  he  also  was  indebted  to  sundry  persons  certain  sums  of  money, 
and  that  '*  Lord  GkiUoway  and  Admiral  Keith  Stewart  have,  at  my  earnest  request,  and 
in  consideration  of  my  granting  the  conveyance  underwritten,  agreed  to  advance  unto 
me,  and  to  pay  to  my  creditors,  such  sums  as  I  have  suggested  as  necessary  to  be  paid 
unto  them,  and  as  I  have  or  may  have  occasion  for,  so  far  as  it  may  be  convenient  for 
them ;"  and  he  therefore  assigned  to  them,  their  heirs  and  assignees,  all  his  claims  and 
documents  of  debt  against  his  late  father,  for  the  purpose  of  applying  the  sums  to  be 
[53]  recovered  by  them,  1.  To  the  reimbursement  of  all  expenses  they  might  incur  in 
making  these  debts  effectual;  2.  To  their  indemnification  for  all  sums  they  might 
become  bound  for,  or  advance  to  him,  or  for  his  behoof ;  and,  lastly,  To  the  payment 
to  himself  of  any  balance  or  surplus.  Of  the  same  date  with  this  assignation,  Robert 
Vans  Agnew  also  executed  a  commission  in  favour  of  Lord  Galloway  and  Admiral 
Keith  Stewart,  appointing  them  his  commissioners,  trustees,  and  managers  during  his 
absence  from  Scotland,  with  the  most  ample  powers. 

Under  these  deeds  Lord  Gralloway  and  his  brother  acted  for  Robert  Vans  Agnew  in 
the  procedure  under  the  act  of  Parliamenti  and  advanced  considerable  sums  as  the 
expense  of  these  proceedings.  They  also  made  considerable  advances  in  liquidation  of 
obligations  incumbent  on  Robert  Vans  Agnew. 

In  the  allocation  of  the  prices  of  the  lands  sold,  L.1960  of  that  payable  by  Sir  John 
Hunter  Blair  for  his  lot  was,  as  already  mentioned,  assigned  to  the  payment  of  Robert 
Vans  Agnew's  claims,  consisting,  to  a  considerable  extent,  of  the  expenses  incurred  by 
him  in  the  procedure,  which  expenses  were  by  the  act  of  Parliament  to  be  paid  out  of 
the  price ;  and  in  the  scheme  of  allocation  drawn  up  by  the  accountant^  this  amount 
was  stated  to  be  payable  *'  to  Robert  Vans  Agnew,  Esq.  or  his  trustees."  On  this  sum 
being  paid  by  Sir  John  Hunter  Blair,  Lord  Galloway  and  Admiral  Keith  Stewart^ 
designing  themselves  <<  assignees  of  Robert  Vans  Agnew,  Esq.  of  Sheuchan,  conform  to 
assignation  granted  by  him  to  U8»"  and  also  ^<  commissioners  nominated  and  appointed 
by  the  said  Robert  Vans  Agnew,  conform  to  commission  granted  by  him  in  our  favour,** 
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discharged  Sir  John  of  the  price,  and  assigned  to  him  the  debts  themselves  by  a  deed 
containing  a  clause  of  warrandice  in  the  following  terms: — ^' Which  discharge  and 
assignation  above  written  we  hereby  bind  and  oblige  ourselves  and  our  said  constituent, 
and  his  and  our  heirs,  executors,  and  successors  whomsoever,  to  warrant  to  the  said  Sir 
John  Hunter  Blair,  Bart,  and  his  aforesaids,  to  the  extent  of  the  said  several  allocations 
and  sums  of  money,  and  interest  thereof,  amounting  as  aforesaid,  now  paid  to  us,  at  all 
hands ;  and  that  to  that  extent  the  said  lands,  and  other  heritages  so  purchased  and 
adjudged  to  him  by  the  said  decreet  of  sale,  are  and  shall  be  free  and  sure  to  him  and 
his  foresaids  from  all  perils,  burdens,  dangers,  and  encumbrances  whatsoever,  as  accords 
with  law." 

In  like  manner  Messrs.  Stewart  and  Drew,  on  receiving  payment  of  that  part  of  the 
price  allocated  to  them  in  liquidation  of  the  claims  of  certain  of  their  constituents  (26 
in  number,)  granted  [54]  a  discharge  and  assignation,  setting  forth  the  names  and 
designations  of  the  difierent  persons  whose  claims  were  to  be  paid,  and  assigning  their 
grounds  of  debt     The  clause  of  warrandice  in  this  discharge  was  considerably  different 
from  that  granted  by  Lord  Galloway  and  Admiral  Keith  Stewart,  and  was  as  follows : 
— "Which  discharge  and  assignation  above  written  we  hereby  bind  and  oblige  our  said 
constituents,  their  heirs,  executors,  and  successors  whomsoever — and  I  the  said  Patrick 
Stewart,  for  myself,"  (in  reference  to  a  small  debt  of  his  own  personally,)  "  bind  and 
oblige  me,  my  heirs,  executors,  and  successors,  to  warrant  to  the  said  Sir  John  Hunter 
Blair  and  his  foresaids  to  the  extent  of  the  several  debts  and  sums  of  money,  amounting 
as  aforesaid,  now  paid  to  us,  at  all  hands  and  against  all  mortals,  as  accords  of  law : 
And  we  also  bind  and  oblige  ourselves  to  procure  from  our  said  constituents,  or  their 
representatives,  a  deed  duly  executed  by  them,  ratifying  and  approving  of  these  presents, 
and  to  put  such  deed  on  the  public  record  for  preservation/'    With  the  view  of  ful- 
filling this  last  obligation,  a  deed  of  ratification  was  prepared  by  Messrs.  Stewart  and 
Brew  for  execution  by  their  several  constituents,  and  a  draft  of  it  was  submitted  to  the 
revisal  of  Sir  John  Hunter  Blair's  man  of  business,  who  approved  of  the  same ;  but  no 
executed  deed  was  produced  or  recorded  till  a  period  long  after  this,  when  it  was  done 
in  a  manner  to  be  immediately  mentioned. 

These  transactions  were  completed  in  the  year  1790,  and  they  remained  unchallenged 
till  1810,  when  an  appeal  of  the  decree  in  the  action  of  declarator  and  sale  was  entered 
by  John  Vans  Agnew,  eldest  son  of  Robert ;  but  this  being  dismissed  as  incompetent, 
he,  in  1815,  raised  an  action  of  reduction  of  the  sales  against  the  several  purchasers,  in 
which,  after  repeated  unanimous  judgments  against  him  in  this  Court,  he  ultimately 
obtained  decree  in  the  House  of  Lords  in  1822 ;  ^  and  he  also  succeeded  in  obtaining  a 
reversal  of  the  judgment  of  the  Court  in  1784,  finding  the  estate  of  Bambarrow  affect- 
able  by  the  debts  of  the  entailer,  except  as  to  those  contracted  prior  to  the  date  of  the 
contract  of  entail  in  1757.' 

In  1813,  while  the  appeal  of  the  decree  of  sale  by  Mr.  Vans  Agnew  was  pending, 
application  was  made  by  the  late  Mr.  Hunter  Blair,  who  had  succeeded  Sir  John,  to 
Messrs.  Stewart  and  Drew,  under  form  of  protest,  for  production  of  the  deed  of  ratifi- 
[56]  -cation  in  terms  of  their  obligation,  protesting  that  otherwise  they  should  be  liable 
in  warrandice  themselves ;  and  this  application  was  repeated  in  1815,  when  the  summons 
of  reduction  was  raised ;  but  no  such  deed  being  produced,  the  present  action  of  relief 
was  raised  against  them,  and  also  against  Lord  Galloway  and  Mr.  Stewart  M'Kenzie, 
the  representatives  of  the  late  Earl  and  Admiral  Keith  Stewart.  In  1822,  however, 
Messrs.  Stewart  and  Drew  recorded  a  deed  of  ratification,  and  produced  an  extract  of  it 
in  process ;  but  it  appeared  that  the  testing  clause  had  not  been  filled  up  till  that  year, 
being  32  years  after  its  actual  execution,  and  the  parties  were  not  designed  in  it,  other- 
wise than  by  their  names  alone.  On  decree  of  reduction  of  the  purchase  made  by  Sir 
John  Hunter  Blair  having  been  pronounced,  and  followed  up  by  a  decree  of  removal, 
the  pursuer  Mr.  Forbes  Hunter  Blair  insisted  in  his  action  of  relief,  and  contended. 
In  reference  to  Messrs.  Stewart  and  Drew, 
1.  That  although  their  obligation  would  have  been  sufSciently  implemented  by  the 

^  See  Vans  Agnew  v.  Earl  of  Stair,  &c.  July  31,  1822,  (1  Shaw's  Appeal  Cases 
p.  333). 

s  Vans  Agnew  v.  Stewart  and  Drew,  July  31,  1822,  {ibid.  p.  320). 
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prodaction  and  recoiding  of  a  proper  deed  of  ratification  in  due  time,  yet  that  they  had 
not  done  so,  in  so  far  as  32  years  had  elapsed  before  prodaction  of  such  a  deed,  whereby 
the  pursuer  had  been  prevented  from  notifying  his  distress,  as  required  by  the  Act  of 
Sederunt  1685 ;  and, 

2.  That  the  deed  itself  was  defective,  in  so  far  as  it  did  not  contain  the  designations 
of  the  parties,  and  as  the  testing  clause  had  not  been  filled  up  till  32  years  after  its 
execution,  when  the  greater  number  of  the  parties  to  it  were  dead. 

In  reference  to  Lord  Gralloway  and  Mr.  Stewart  M^enzie, 

That  their  predecessors  were  in  truth  assignees  of  Robert  Vans  Agnew  for  their  own 
behoof,  to  the  effect  of  paying,  by  the  sums  they  recovered  out  of  the  price  of  the  lands, 
debts  due  to  them  by  Robert  Vans  Agnew ;  and  that  it  made  no  difference  in  principle 
whether  these  debts  were  incurred  prior,  or  were  advances  subsequent  to  the  assigna- 
tion ;  and  besides,  that  by  the  clause  of  warrandice  in  their  discharge  they  expressly 
bound  themselves  individually,  and  their  heirs  and  successors,  in  absolute  warrandice. 

To  this  it  was  answered, 

By  the  defenders  Stewart  and  Drew, 

1.  That  there  was  no  period  specified  within  which  they  were  to  produce  the  deed 
of  ratification ;  and  that  the  pursuer  could  have  suffered  no  ii^ury  by  the  delay,  as  he 
possessed,  in  the  discharge  and  grounds  of  debt  assigned  to  him,  ample  information 
regarding  the  creditors  whose  debts  had  been  paid  out  of  the  price  of  his  lot,  and  who 
were  therefore  bound  to  him  in  warrandice ;  and, 

[66]  2.  That  besides  having,  as  above  steted,  ample  information  as  to  the  designation 
of  the  parties,  the  deed  of  ratification  had  been  approved  of  by  Sir  John  Hunter  Blair's 
agent,  and  consequently  could  not  be  objected  to  on  any  alleged  defect  in  its  tenor ;  and 
as  to  the  defect  in  the  execution,  that  it  was  not  fatal  to  the  deed,  it  being  competent 
to  fill  up  the  testing  clause  any  time  before  production  in  judgment ;  and  besides,  that 
till  set  aside,  or  successfully  resisted  by  the  parties,  the  production  of  it  was  a  complete 
implement  of  the  only  obligation  incunred  personally  by  Messrs.  Stewart  and  Drew. 

By  Lord  Ghdloway  and  Mr.  Stewart  M'Kenzie  it  was  contended.  That  from  the 
whole  tenor  of  the  deeds  it  was  clear  that  they  were  merely  trustees  for  Robert  Vans 
Agnew ;  and  that  although  in  the  clause  of  warrandice  they  had  bound  themselves 
personally,  they  were  entitled  to  an  equitable  restriction  of  that  obligation. 

The  Lord  Ordinary  having  reported  the  case,  the  Court,  "  in  respect  that  none  of 
the  constituents  of  the  deceaised  James  Stewart  and  Alexander  Drew,  the  original 
trustees,  or  their  representatives,  have  been  called  to  pay  the  debt,  or  have  denied 
their  liability  in  relief  to  the  pursuer,"  assoilzied  Messrs.  Stewart  and  Drew,  except, 
of  consent,  as  to  a  debt  of  Stewart's  individually ;  but  decerned  against  Lord  Oalloway 
and  Mr.  Stewart  M'Kenzie. 

As  to  Stewart  and  Drew : — 

Lord  Olbnlbb. — It  is  very  plain  that  Messrs.  Stewart  and  Drew  were  bound  to 
furnish  a  deed  of  ratification  by  their  constituents ;  but  it  is  quite  out  of  the  question 
that  they  should  be  liable  for  the  solvency  of  these  parties;  and  it  would  be  quite 
enough  if  they  would  undertake  to  obtain  a  decree  against  them.  I  do  not  see,  how- 
ever, why  the  pursuer  should  be  put  to  that  expense.  No  doubt^  Sir  John  Hunter 
Blair's  agents  having  approved  of  the  deed  of  ratification,  binds  the  pursuer  as  to  the 
tenor  of  it,  but  it  doids  not  do  so  as  to  the  execution ;  and  I  doubts  therefore,  whether 
the  burden  of  trying  the  efficiency  of  this  deed  with  the  parties  to  it  should  be  thrown 
entirely  on  the  pursuer. 

Lord  Pitmillt. — Messrs.  Stewart  and  Drew  were  trustees  for  a  great  number  of 
creditors,  and  the  clause  of  absolute  warrandice  signed  by  them  binds  merely  their  con- 
stituents. Then,  as  to  the  obligation  to  procure  the  deed  of  ratification  on  which  the 
pursuer  rests,  I  do  not  think  the  objections  founded  on  the  delay  and  alleged  defective- 
ness in  the  deed  can  be  sustained  here,  the  more  especially  as  no  reduction  is  brought 
of  it  by  the  parties. 

LoBD  AubOWAT. — ^I  entirely  concur  with  Lord  PitmiUy.  The  whole  question,  where 
parties  act  as  trustees,  is,  whether  they  had  authority  f  And  here  there  is  sufficient 
presumption  of  authority  from  the  indorsa-  [67]  -tion  of  the  grounds  of  debt,  and  from 
the  whole  proceedings  in  the  sale  being  conducted  in  their  name.  But  it  is  said  they 
came  under  a  special  obligation ;  and  the  question  therefore  is,  whether  they  have  imple- 
mented iti    As  to  the  delay,  there  was  no  period  stipulated  within  which  the  ratitica- 
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tion  was  to  be  piocoied ;  and  although,  if  we  saw  a  party  constantly  protesting  against 
the  want  of  the  deed,  and  suffering  loss  in  consequence,  we  might  allow  him  to  recover 
the  damages  sustained  by  the  delay,  yet  that  is  not  the  case  here.  As  to  the  alleged 
defect  in  the  execution  of  the  deed,  there  is  nothing  in  the  law  of  Scotland  requiring 
the  testing  clause  to  be  filled  up  within  a  specific  period ;  and  I  therefore  consider  the 
objection  to  be  a  great  deal  too  critical. 

Lord  Justios-Clerk. — This  is  an  action,  as  to  Stewart  and  Drew,  for  immediate 
relief ;  and  before  we  can  decern  in  such  action,  we  must  see  that  the  obligation  specifi- 
cally undertaken  by  them  has  not  been  implemented.  Now,  an  extract  of  a  regular 
deed  of  ratification  is  produced  from  the  record.  This  is  therefore,  primd  faciei  a 
complete  fulfilment  of  their  obligation. .  But  it  is  said  this  is  not  an  effectual  deed,  and 
it  is  taken  for  granted  that  the  parties  demur  to  its  being  binding.  For  any  thing  we 
know,  however,  they  may  be  ready  to  fulfil  their  obligation,  and,  while  it  is  unreduced, 
we  must  give  ^ect  to  it ;  and  we  cannot  subject  the  defenders  in  relief  till  the  parties 
to  the  de^  successfully  resist  the  fulfilment  of  their  obligation  on  the  ground  of  its 
defectiveness.  There  is  nothing  in  the  summons  here,  however,  to  raise  the  question  of 
its  absolute  validity,  though,  as  to  that,  I  have  not  been  able  to  find  any  authority  for 
fixing  any  period  beyond  which  the  testing  clause  may  not  be  filled  up,  provided  it  be 
done  bondfide^  and  from  sufficient  materials.  Then  as  to  the  objection  founded  on  the' 
want  of  si^cient  designatiou,  that  is  removed  by  Sir  John's  agent  having  revised  the 
deed,  and  by  the  parties  being  fully  designed  in  the  discharge ;  and  as  to  the  delay,  it 
JB  a  sufficient  answer,  that  there  is  no  time  specified  for  having  the  deed  produced.  I 
am  therefore  for  assoilzieing  these  gentlemen. 

As  to  Lord  Galloway  and  Mr.  Stewart  M'Kenzie  : — 

Lord  Glsnlbb. — Lord  Galloway  and  his  brother  were  trustees  for  their  own  behoof, 
in  pcurt  at  least ;  and  it  is  not  denied  that  they  applied  the  money  obtained  by  them  in 
liquidation  of  the  advances  which  they  had  made  on  the  faith  of  the  assignation  by 
Bobert  Vans  Agnew.  I  cannot  distinguish  between  them  and  their  creditors,  or  between 
the  advances  made  before  and  after  the  assignation.  They  were  in  right  of  his  debts, 
and  received  the  money,  and  they  are  liable  therefor,  independently  of  the  words  used 
in  the  clause  of  warrandice;  for  if  liable,  they  are  so  under  the  act  1685,  from  the  fact 
alone  of  receiving  the  price  of  the  lands  sold,  without  any  express  obligation  of  war- 
randice ;  and  I  am  clear  that  these  two  defenders  are  liable  in  relief. 

Lord  Pitmillt. — I  am  entirely  of  the  same  opinion.  I  also  think  [58]  the  terms 
of  the  clause  of  warrandice  alone  sufficient  to  render  them  liable. 

Lord  Allowat. — I  do  not  say  that  circumstances  might  not  occur  to  warrant  this 
Court  to  give  an  equitable  relief  from  a  strict  legal  obligation,  as  is  done  in  the  Court 
of  Chancery  in  England ;  but  such  circumstances  do  not  occur  here.  How  could  Sir 
John  Hunter  Blair  know  the  nature  of  the  transactions  between  these  parties  and 
Robert  Vans  Agnew  1    I  entirely  concur  with  the  Judges  who  have  spoken. 

Lord  Jubtiob-Clbrk. — I  am  also  of  the  same  opinion. 

[Cf.  Baid  V.  Scott  and  Globe  Insurance  Company ,  10  D.  304 ;  HUl  v.  Arthur^  9 

M.  229 ;  Blair  v.  Assets  Company^  23  K  (H.L.)  47.] 
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John  Hamilton  and  Others,  Suspenders.— Clx*6wm — APNeilL 
J.  H.  Alexander,  Sespondent. — D.  of  F.  Moncreiff—llfanleith, 

Esxpenses, — ^A  party  against  whom  an  interdict  was  granted  found  entitled  to  expenses, 
in  respect  that  before  the  bill  was  presented,  and  immediately  thereafter,  he  had  pro- 
fessed himself  willing  to  submit  to  the  terms  of  an  interdict  granted  in  a  previous 
analogous  case,  and  to  conseut  to  such  an  interdict  being  granted,  and  that  the  inter- 
dict ^timately  granted  was  intended  to  be  substantially  ti^e  same. 

In  a  suspension  and  interdict  to  prevent  Alexander,  manager  of  a  minor  theatre  of 
Glasgow,  from  exhibiting  certain  kinds  of  dramatic  representations,  brought  by  Hamilton 
and  others,  proprietora  and  patentees  of  the  Theatre-Boyal  there,  before  Alexander  had 
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commenced  his  performances,  he  offered  from  the  beginning  to  consent  to  an  interdict 
in  termB  of  that  granted  by  the  Court  in  the  analogous  case  of  Mrs.  Siddons  against 
Byder,  {antej  Vol.  III.  No.  389) ;  and  he  had  previously,  before  the  bill  of  interdict 
was  presented,  professed  himself  willing  to  conform  to  the  rules  there  prescribed  by  the 
Court  The  Lord  Ordinary  having  ultimately  granted  an  interdict,  which  his  Lordship 
considered  to  be  substantially  the  same  with  that  in  Mrs.  Siddon's  case,  found  Alexander 
entitled  to  expenses.     The  Court  adhered. 
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Lady  Ashbubton  and  Gkobgb  Suthkbland,  Complainers. — D.  of  F.  Moncreiff 

— Matheson — Brovm. 

MuBDO  Magkenzib,  Bespondent — Sol,-Oen.  Hope — Budianan. 

Pfoceu-^Petition  and  ComplainL — ^A  party  having  applied  for  an  interdict  against 
another,  who  was  assoilzied  in  respect  of  having  a  possessory  right,  and  the  judgment 
extracted ;  and  a  petition  and  complaint  having  been  presented  by  the  latter  on  the 
allegation  that  the  former  was  acting  in  defiance  of  the  judgment,  and  had  been 
guilty  of  a  spuilzie,  and  it  having  been  objected  that,  as  there  was  no  breach  of 
interdict,  a  summary  process  was  not  competent,  the  Court  dismissed  it 

The  complainer  Lady  Ashburton,  as  liferentrix  of  the  estate  of  Hoaehall,  ei\joyed 
right  to  one  half  of  the  salmon-fishings  in  the  river  Cassley,  which  flows  into  the  river 
Oykel  in  the  Dornoch  Frith.  On  the  other  side  of  the  Cassley,  the  lands  of  Sir  Charles 
Boss  of  Balnagown  are  situated ;  and  by  his  title-deeds  he  has  right  to  one  half  of  the 
salmon-fishing  in  the  Cassley,  and  exclusively  to  that  in  the  OykeL  He  was  also 
proprietor  of  two  small  pendicles  of  land  on  the  same  side  as  the  lands  of  Bosehall, 
and  of  two  islands  situated  at  the  junction  of  the  Cassley  with  the  Oykel.  For  several 
years  prior  to  1820,  the  complainer  Sutherland  had  been  tenant  of  the  fishings  belong- 
ing both  to  Lady  Ashburton  and  to  Sir  Charles  Boss ;  but  in  that  year  Mackenzie 
acquired  a  lease  of  those  belonging  to  Sir  Charles,  embracing  those  in  the  Oykel  and 
one  half  of  the  Cassley.  Disputes  having  occurred  between  Mackenzie  and  Sutherland 
in  regard  to  their  respective  rights  of  fishing,  the  former,  on  the  allegation  that 
Sutherland  was  in  the  practice  of  fishing  in  the  Oykel,  and  in  that  part  of  the  Cassley 
belonging  to  Sir  Charles  Boss,  and  which  had  been  let  to  him,  presented  a  petition  to 
the  Sheriff  of  Sutherland,  praying  "  to  interdict,  prohibit,  and  discharge  the  said  George 
Sutherland,  and  all  others  on  his  account  or  for  his  behoof,  from  fishing,  drawing,  or 
fixing  nets  in  any  part  of  the  estate  of  Balnagown  along  the  waters  of  Cassley  and 
Oykel,  or  other  rivers  on  the  said  estate." 

In  defence  Sutherland  stated.  That  in  order  to  exerciae  the  right  of  fishing  belonging 
to  Lady  Ashburton,  it  was  necessary  to  draw  the  nets  on  the  pendicles  of  ground  belong- 
ing to  Sir  Charles  Boss,  situated  upon  Lady  Ashburton's  side  of  the  river,  and  on  the  two 
small  islands  which  were  placed  at  the  junction  of  the  Cassley  with  the  Oykel ;  and 
that  as  he  had  enjoyed  this  right  for  more  than  seven  years,  he  was  entitled  to  a 
possessory  judgment.     The  Sheriff  repelled  the  defence,  and  granted  interdict  as  craved. 

Sutherland  having  presented  a  bill  of  suspension,  Lord  Eldin  [60]  remitted  to  the 
Sheriff  ^'  with  instructions  to  recall  his  interlocutor  against  the  complainer ;  to  find  that 
the  complainer  is  entitled  to  a  possessory  judgment,  and  to  assoilzie  him  from  the  con- 
clusions of  the  respondent's  petition."  Mackenzie  then  reclaimed,  and  the  Court  so  far 
altered  as  to  remit  with  instructions  to  find  Sutherland  entitled  to  a  possessory  judgment 
as  to  the  fishings  in  the  Cassley  at  certain  points  on  the  pendicles  of  land  and  on  the 
islands,  and  also  on  the  banks  opposite  to  the  north  side  of  them,  and  to  that  extent 
to  refuse  the  petition  for  Mr.  Mackenzie.  The  gentleman  again  reclaimed,  and  the 
Court  appointed  his  petition  to  be  answered  as  to  Sutherland's  right  of  throwing  nets 
from  the  south  side  of  the  islands ;  and  on  advising  it  with  answers,  they  adhered. 
(See  ante  Vol.  IV.  No.  186.)  Mackenzie  then  entered  an  appeal  to  the  House  of  Lords  ; 
but  the  interlocutors  were  affirmed  on  the  19th  of  May  1826,  and  it  was  afterwards 
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exnactecL  In  moving  that  this  judgment  should  be  pronounced,  Lord  Oiffoid  observed 
that  it  was  not  thereby  intended  to  give  Sutherland  any  right  to  fish  in  the  Oykel.^ 

In  this  way,  although  Sutherland  was  found  entitled  to  a  possessory  judgment,  yet 
no  interdict  had  been  obtained  by  him  against  Mackenzie.  Disputes,  however,  still 
took  place  between  them;  and  in  the  month  of  June  1827,  Mackenzie,  conceiving  that 
Sutherland  was  encroachhig  on  his  fishings  by  throwing  his  nets  into  the  Oyke],  caused 
his  fishermen  forcibly  to  seize  the  nets  and  a  boat,  which  they  forthwith  carried  off. 
A  petition  and  complaint  was  then  presented  by  Lady  Ashburton  and  Sutherland  to 
the  Court,  stating  thiett  the  fishing  haid  been  exercised  precisely  in  terms  of  the  judg- 
ments pronounced  in  the  former  litigation,  and  therefore  **  to  find  that  the  said  Murdo 
Mackenzie  has  acted  in  defiance  of  the  judgment  of  the  C!ourt  affirmed  on  appeal ;  to 
ordain  him  immediately  to  restore  to  the  complainers  the  cobble  and  net  so  illegally 
taken  away  by  him ;  to  find  him  liable  in  reparation  and  damages  to  the  complamers 
for  the  injury  done  to  them  respectively,  and  particularly  to  the  said  George  Sutherland 
by  the  interruption  to  his  fishing ;  to  fine  and  amerciate  the  said  Murdo  Mackenzie 
in  such  a  sum  as  your  Lordships  may  think  reasonable,  or  to  inflict  such  other  punish- 
ment or  censure  on  him  as  may  vindicate  the  authority  of  the  Court,  and  deter  him 
from  committing  the  like  in  time  to  come ;  and  to  find  him  liable  to  the  complainers 
in  expenses." 

La  answer. to  this  complaint,  Mackenzie  maintained  that  it  was  [61]  incompetent; 
that  no  interdict  had  been  granted  against  him ;  and  therefore,  even  if  the  allegation 
were  true,  that  Sutherland  had  been  fishing  conformably  to  the  judgment  of  the  Court, 
and  had  been  illegally  interrupted,  this  covlld  merely  give  rise  to  a  claim  of  damages, 
which  could  only  be  made  effectual  by  an  ordinary  action ;  but  that  in  point  of  fact  he 
had  been  fishing  in  the  Oykel,  and  so  trespassing  upon  the  subjects  possessed  by 
Mackenzie,  who  was  entitled  at  his  own  hand  to  resist  this  being  done. 

The  Court  dismissed  the  petition  as  incompetent,  but  found  no  expenses  due  to 
Mackenzie. 

Lord  Balgrat. — I  cannot  say  that  in  this  case  there  has  been  a  breach  of  interdict ; 
but  the  question  is,  Has  the  respondent  acted  in  defiance  of  our  judgment,  and  what 
was  the  nature  of  it  ?  I  do  not  think  we  have  sufficient  information  to  decide  the  case 
against  the  respondent ;  but  I  am  clear  that  although  the  petitioners  have  a  possessory 
right  of  fishing  in  the  Cassley,  yet  that  they  have  none  in  the  proper  cUveus  of  the  Oykel. 
It  was  not  our  intention  to  permit  the  petitioners  to  shoot  their  nets  from  any  point 
into  the  Oykel,  but  only  so  as  to  exercise  their  right  of  fishing  in  the  Cassley.  I 
therefore  think  that  the  petition  should  be  dismissed. 

Lord  Prbsidknt. — I  am  of  the  same  opinion.  A  possessory  judgment  implies  an 
interdict,  as  in  the  case  of  a  road,  which,  if  shut  up  in  opposition  to  a  judgment  finding 
a  party  entitled  to  a  possessory  judgment^  would  be  a  plain  violation  of  it ;  but  in  this 
case  it  is  not  clear  that  the  respondent  has  acted  in  defiance  of  our  judgment,  and 
therefore  the  petition  must  be  dismissed.  The  question  is,  what  is  the  Cassley  7  The 
one  party  says  it  may  be  traced  into  the  Oykel ;  and  the  other  party  denies  this,  and 
says  that  the  fishing  was  confined  to  the  Cassley.  It  is  clear  that  the  petitioners  have 
no  right  to  fish  in  the  Oykel,  and  it  does  not  satisfactorily  appear  that  they  were 
interrupted  in  fishing  in  the  Cassley ;  and  therefore  we  cannot  find  the  respondent 
guUty  of  a  violation  of  our  judgment. 

Lord  Craigib. — I  understand  that  the  judgment  has  been  extracted,  and  I  doubt 
extremely  the  competency  of  a  petition  and  complaint  after  the  case  has  been  taken  out 
of  Court  The  petitioners  ought  to  have  enforced  their  decree,  and  obtained  reparation 
by  an  ordinary  action  of  damages.  In  regard  to  the  merits,  the  form  of  the  judgment 
is  in  favour  of  the  respondent,  and  there  may  in  consequence  be  some  dispute  as  to  the 
extent  of  the  petitioner's  right  to  fish.  I  apprehend  that  where  a  party  has  a  right  of 
fishing,  he  is  entitled  to  shoot  his  nets  across  the  whole  river,  and  draw  them  on  the 
lands  ex  adveno  of  his  own ;  and  accordingly  we  pronounced  a  decree  to  that  effect  in 
a  question  with  Lord  Gray  as  to  the  fishings  at  Perth.  But  the  parties  here  should 
tiy  this  point  in  a  declarator. 

Lord  Giluss. — ^The  merits  of  this  case  are  not  attended  with  diffi-  [62]  -culty. 


^  See  Wilson  and  Shaw's  Appeal  Cases,  p.  158. 
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The  respondent  has  the  ezclasive  right  of  fishing  in  the  Oykel,  while  the  petitioners 
have  right  to  fish  only  in  the  Cassley,  and  for  this  purpose  to  draw  their  nets  on  the 
south  side  of  the  islands.  But  it  is  said  by  the  respondent,  that,  in  availing  themselves 
of  the  permission  to  fish  from  those  islands,  they  shoot  their  nets  so  as  to  enter  the 
Oykel ;  and  in  answer  to  this  it  is  said,  that  at  this  point  the  Cassley  is  distinguishable 
from  the  Oykel.  But  I  apprehend  that  although  two  rivers  may  in  some  cases  be 
physically  distinguishable,  yet  in  law  they  become  one  from  the  point  of  junction ;  and 
therefore  it  is  no  justification  to  say  that  the  Cassley  here  joins  the  Oykel,  and  that  the 
waters  of  the  former  may  be  distinguished  from  those  of  the  latter.  It  is  from  the 
point  of  junction  the  Oykel,  and  not  the  Cassley.  I  certainly  cannot  aj^rove  of  the 
violent  conduct  of  the  respondent ;  he  should  have  applied  to  the  Sheriff,  and  not  taken 
the  law  into  his  own  huids.  But,  on  the  other  hand,  there  is  here  no  depending 
process,  and  no  such  contempt  of  our  authority  as  to  entitle  us  to  interfere  in  a  summary 
form ;  and  therefore,  both  on  the  merits  and  the  competency,  the  petition  should  be 
dismissed. 


No.  15.  VI.  Shaw  69.     16  Nov.  1827.    2nd  Div.— Lord  Oringletie. 

LoBD  Eubank  and  his  Trustee,  Pursuers. — FuUerUm —  Walker. 
J.  Hamilton,  W.S.  and  Others,  Defenders. — D.  of  F.  Mancreiff — Cuninghame. 

Trust — Proof -^Entail. — Held, — 1. — That  it  is  a  relevant  allegation  to  infer  reduction 
of  a  lease  granted  by  the  purchaser  of  the  life  interest  of  an  heir  of  entail  in  his 
entailed  estate,  that  it  was  granted  to  the  brother  of  the  party  in  trust  for  the  purpose 
of  securing  to  himself  the  surplus  rent,  after  his  interest  in  tiie  estate  had  ceased,  at 
a  value  considerably  less  than  was  otherwise  offered  for  it,  and  was  immediately  after- 
wards obtained  for  it  on  a  sublease ; — and, — 2. — ^That  it  is  competent  to  prove  the 
existence  of  a  trust  as  between  two  third  parties  proiU  dejure  ;  and  that  the  act  1696, 
limiting  the  mode  of  proof  to  the  writ  or  oath  of  the  trustee,  only  applies  to  the  case 
of  proper  declarators  of  trust  by  the  truster,  or  those  in  his  right,  against  the  trustee. 

The  late  Lord  Elibank  held  the  estate  of  Ballencrieff  under  a  strict  entail,  which, 
inter  aliOf  prohibited  the  heirs  from  granting  leases  for  a  longer  period  than  23  years  or 
two  lives,  and  that  without  diminution  of  the  former  rent,  except  in  cases  of  necessity. 
Having  contracted  debts  to  a  large  amount,  his  Lordship  executed  a  trust^eed  for  behoof 
of  his  creditors,  with  power  to  the  trustee  to  sell  his  life  interest  in  the  estate,  and  to 
convey  to  the  purchaser  the  full  powers  of  letting  leases,  which  were  granted  to  the 
trustee  by  the  trust^eed.  In  virtue  of  this  authority,  the  truster  in  1806  sold  Lord 
Elibank's  life  interest  in  the  estate  of  Ballencrieff,  with  the  powers  of  granting  leases, 
(which  powers  were  subject  to  the  qualification  that  the  tacks  to  be  granted  should  not 
be  contrary  to  the  terms  of  the  entail,)  to  the  defender  Mr.  James  Hamilton,  who 
obtained  a  regular  conveyance,  and  entered  into  possession  of  the  estate.  Under  this 
conveyance  Mr.  Hamilton  continued  in  possession  till  Lord  Elibank's  death  in  1820 ; 
and  during  the  intervening  period  he  exercised  the  usual  acts  of  management,  and  in 
particular  he,  inter  alia,  granted  to  his  brother,  Mr.  Thomas  Hamilton,  a  merchant  in 
Glasgow,  for  the  two  lives  of  Mr.  Thomas  Hamilton  himself,  and  of  his  son,  a  boy  of 
eight  years  old,  a  lease  of  one  of  the  farms  of  the  estate  called  Stantalane  at  a  rent  of 
L.450,  which  was  shortly  afterwards  subset  to  one  Reid  by  Thomas  Hamilton  at  a  rent 
of  L.800.  Of  this  lease,  and  of  certain  others  alleged  to  be  in  somewhat  similar  circum- 
stances, but  which  it  is  unnecessary  specially  to  advert  to,  the  present  Lord  Elibank, 
and  the  trustee  to  whom  he  had  conveyed  his  life  interest  in  the  estate  for  behoof  of 
his  creditors,  brought  a  reduction,  to  which  he  called  as  parties  James  and  Thomas 
Hamilton,  and  Beid  the  subtenant. 

The  ground  of  reduction  was,  that  in  the  transactions  chal-  [70]  -lenged,  "  the  said 
Thomas  Hamilton  was  merely  an  interposed  person  or  trustee  for  behoof  of  his  brother 
James  Hamilton ;  and  consequently  these  transactions  were  gross  violations  of  the  rights 
of  the  pursuer,  the  next  heir  of  entail,  not  being  acts  of  administration  bond  fide 
exercised  in  virtue  of  the  temporary  interest  which  the  said  James  Hamilton  held  in  the 
estate,  but  mere  covers  and  contrivances  to  enable  the  said  James  Hamilton,  or  those 
acting  for  his  behoof,  to  draw  a  part  of  the  rents  of  the  lands,  after  that  temporary 
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mtereet  was  at  an  end ; "  and  besides  the  conclusion  for  reduction  of  the  leases  and  sub- 
leases, the  summons  fcurther  concluded  alternatively,  that  "  even  if  the  said  leases  shall 
not  be  reduced  and  set  aside  in  totOj  yet,  in  so  far  as  any  of  them  may  not  be  so,  it  ought 
and  should  be  found  and  declared  that  the  said  Thomas  Hamilton  was,  in  the  transaction 
above  mentioned,  merely  a  trustee  or  interposed  person  acting  for  the  said  James 
Hamilton;" — that  Eeid  was  the  only  proper  tenant, — and  that  the  pursuers  were 
entitled  to  receive  from  him  the  full  rent  stipulated  by  his  sublease. 

In  support  of  their  reasons  of  reduction,  the  pursuers  gave  in  a  condescendence,  in 
which,  in  reference  to  the  lease  of  Stantalane,  they  offered  to  prove,  that  on  the  expiry 
of  the  previous  lease  of  that  farm,  the  tenant  then  in  possession  on  a  rent  of  L.200 
offered  L.700  for  a  new  lease,  and  that  Eeid,  another  tenant  on  the  estate,  offered 
L.800 ;  that  Mr.  James  Hamilton  agreed  that  Reid  should  have  the  farm  at  that  rent ; 
but^  instead  of  granting  him  a  lease  directly,  he  had  let  the  farm,  as  already  mentioned, 
for  two  lives,  at  a  rent  of  L.450,  to  his  brother,  a  coi^junct  and  confident  person,  who 
was  merely  a  trustee  or  interposed  person  for  behoof  of  Mr.  James  Hamilton,  and  who 
immediately  granted  a  sublease  to  Beid  at  the  rent  of  L.800,  whereby  the  difference 
between  L.450  and  L.800  was  secured  to  Mr.  James  Hamilton  during  the  subsistence 
of  the  lease.  It  was  further  averred  that  Mr.  James  Hamilton  represented  to  various 
individuals  the  increase  of  rent  he  had  thus  obtained,  and  in  particular  that  he  obtained 
advances  of  money  on  security  of  the  surplus  rent  of  Stantalane  assigned  to  the  lenders ; 
and  the  pursuers,  on  being  required  by  the  Lord  Ordinary  to  explain  how  they  proposed 
to  establish  the  alleged  trust  in  the  person  of  Mr.  Thomas  Hamilton,  stated  that  they 
proposed  to  do  bo  prcmi  dejure. 

The  Lord  Ordinary  then  remitted  the  cause  to  the  Jury  Court ;  but  it  having  been 
retransmitted  with  a  view  to  have  the  questions  of  relevancy  and  the  mean  of  proof 
aigued  and  determined  in  this  Court  previous  to  trial,  the  Lord  Ordinary  reported  the 
case  to  the  Court  on  informations. 

[71]  La  these  it  was  pleaded  for  the  defenders,  who  objected  to  the  relevancy  of  the 
pursuer's  allegations,  and  the  competency  of  his  proposed  mode  of  proo^ 

1.  That  the  dominium  utile  of  the  lands  of  Stantalane  were  not  truly  included  under 
the  entail,  on  the  alleged  violation  of  the  prohibitions  of  which  this  action  was  founded. 

2.  That  as  James  Hamilton  was  not  the  heir  of  entail  of  Ballencrieff,  but  merely 
an  assignee  to  the  rents  during  Lord  Elibank's  life,  there  was  no  incompatibility  in  his 
having  let  tacks  directly  to  hunself ,  provided  they  were  not  in  violation  of  the  entail, 
which  they  clearly  were  not,  as  the  rent  stipulated  was,  agreeably  to  the  proviso  of  the 
entail,  greatly  above  the  ^*  former  rent ; "  and  if  he  could  have  taken  tacks  to  himself, 
there  could  be  no  objection  to  his  granting  them  to  another  in  trust  for  him,  even  if 
that  were  made  out ;  but,  in  point  of  fact,  that  there  was  no  trust,  and  that  the  leases 
were  granted  in  the  fair  bond  fide  administration  of  the  property ;— and, 

3.  That  under  the  act  1696,  c.  25,  it  was  impossible  to  establish  a  trust  otherwise 
than  by  the  writ  or  oath  of  the  party  trusted ;  and  that  even  although  it  were  competent 
to  prove  it  by  facts  and  circumstances,  it  was  necessai^  for  the  pursuer  to  condescend 
on  specific  allegations  of  fact  sufficient  to  infer  the  existence  of  a  trusty  which  he  had 

not  done. 

To  this  it  was  answered, 

1.  That  as  Mr.  Hamilton's  powers  of  granting  leases  were  restricted  to  the  terms  of 
the  entail,  it  was  of  no  consequence  whe&er  the  entail  included  the  lands  in  question 
or  not '  and  further,  that  if  the  lands  were  not  entailed,  then  the  leases  granted  by 
Hamilton  were  necessarily  null,  as  lus  right  flowed  from  Lord  Elibank,  who  had  no 
title  to  the  lands  except  the  entail ;  but,  in  fact,  that  the  entail  did  comprehend  tJie 

lands  in  question. 

2.  That  the  reservation  by  the  party  in  possession  of  an  entailed  estate,  of  a  surplus 
rent  beyond  that  payable  to  the  succeeding  heirs  of  entail,  was  truly  in  contravention 
of  the  entail  of  Ballencrieff;  but  though  it  were  not,  that  in  a  question  with  such 
succeeding  heir,  the  constitution  of  a  reserved  rent  to  his  prejudice  by  a  preceding  heir, 
or  any  one  in  his  right  for  his  own  behoof,  was  an  invalid  act,  and  reducible  on  the 
principle  fixed  in  the  case  of  tiie  Duke  of  Hamilton  against  Mrs.  Scott  Waring ;  and 
tiiat  besides,  the  transaction  here  challenged  was  not  in  the  due  exercise  of  the  powers 
conferred  on  Mr.  James  Hamilton  by  the  conveyance  in  his  favour  of  the  life  interest 
of  the  late  Lord  Elibank ;— and, 
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3.  That  the  act  1696  applied  only  to  the  cases  of  proper  decla-  [72]  -rators  of  tmst 
at  the  instance  of  the  truster  against  the  trustee,  and  had  no  reference  whatever  to 
questions  with  third  parties  who  had  reposed  no  confidence  in  the  trustee,  and  who 
would  be  liable  to  the  greatest  injustice,  if  they  could  not  establish  frauds  to  their 
prejudice,  when  accomplished  in  the  form  of  trusts,  the  shape  best  adapted  for  such 
purposes,  excepting  by  the  writ  or  oath  of  one  of  the  parties  participant  in  such  fraud ; 
and  in  regard  to  the  necessity  of  condescending  on  the  special  &cts  from  which  a  trust 
might  be  inferred,  that  this  was  already  sufficiently  done  in  the  condescendence ;  but 
that  if  further  specification  were  necessary,  it  might  more  properly  be  required  in  the 
Jury  Court. 

The  Court  found  ''  that  the  act  1696  is  not  a  bar  to  a  proof  praut  de  Jure  in  this 
case;"  and  remitted  the  cause  to  the  Jury  Courts  that  Issues  might  be  adjusted 
and  tried. 

LoBD  Allowat. — It  does  not  materially  enter  into  this  case  whether  the  leases  are 
objectionable,  under  the  entail,  on  the  same  grounds  with  those  in  the  Queensberry 
cases,  or  whether  the  entail  is  effectual  as  to  these  lands.  As  Mr.  Hamilton's  right 
depends  on  the  entail,  and  as  he  had  no  power  to  grant  leases  except  in  terms  of  the 
entail,  the  true  questions  to.  be  decided  are, — 1. — Do  the  facts  here  averred,  if  estab- 
lished by  legal  evidence,  form  sufficient  grounds  for  setting  aside  the  leases  in  question  7 
— and, — 2.— Can  these  facts  be  proved  otherwise  than  by  the  oath  of  Mr.  Thomas 
Hamilton,  the  alleged  trustee  ?  I  have  no  doubt  but  that  the  facts  averred  bring  the 
case  exactly  to  that  of  Mrs.  Scott  Waring,  and  would  afford  sufficient  grounds  of  reduc- 
tion ;  and  I  do  not  think  that  the  act  1696  can  at  all  apply  as  to  the  mode  of  proving 
the  alleged  trust.  If  the  question  was  between  Mr.  Hamilton  and  his  brother,  it 
would  apply,  but  not  here ;  and  I  think  the  pursuer  is  entitled  to  a  proof  of  his  aver- 
ments j^rott^  dejure. 

Lord  Glbnlbb. — I  am  much  of  the  same  opinion.  The  question  as  to  whether  the 
leases  are  struck  at  by  the  entail  is  not  of  mu(^  consequence ;  for,  supposing  they  were 
not  against  the  terms  of  the  entail,  still  Mr.  Hamilton  was  not  entitled  to  do  what  it  is 
all^^  he  did,  viz.  keep  up  his  interest  in  the  estate  after  Lord  Elibank's  death.  As 
to  the  mode  of  establishing  the  alleged  trust  in  the  person  of  his  brother,  I  am  satisfied 
that  it  is  only  in  questions  between  the  truster  and  trustee  that  the  act  1696  applies. 
This  case  is  exactly  similar  to  that  of  a  white  bonnet  at  a  public  roup,  where,  on  the 
one  hand,  there  could  be  no  doubt  but  that  if  the  original  exposer,  who  had  employed 
him  to  bid,  brought  a  declarator  of  trust  against  him,  tiie  act  would  apply ;  but,  on  the 
other  hand,  it  could  have  no  place  in  an  action  by  creditors  to  set  the  whole  trans- 
action aside.  This  is  exactly  the  same  case,  as  it  is  a  reduction  on  the  ground  that 
Thomas  Hamilton  wa»— not  a  trustee  in  the  strict  and  proper  sense  of  the  word — ^but 
an  interposed  person.  Then  as  to  the  relevancy  of  the  aver-  [73]  -ments,  I  view  it  in 
the  same  light  with  Lord  Alloway,  with  tlus  difference,  that  edthough  the  simple  facts 
alleged  would  of  themselves  be  enough  to  set  aside  the  transactions  challenged,  the 
libel  as  framed  makes  it  necessary  to  estabUsh  distinctly  a  trust ;  for  although  it  was 
made  out  that  the  leases  were  granted  for  the  behoof  and  advantage  of  Thomas  himself 
they  could  not  be  set  aside  on  that  ground  on  th^  libel  as  laid. 

LoBD  PiTMiLLT. — I  entirely  agree,  and  have  nothing  to  add  to  what  has  been  said. 

LoBD  JxTBTioK-CLEaK. — I  am  satisfied  that  there  are  relevant  allegations  made  here, 
which,  if  established,  will  be  a  sufficient  ground  of  reduction ;  and  of  these  we  must 
allow  a  proof.  As  to  the  act  1696,  I  am  quite  satisfied  that  it  does  not  apply  here,  and 
does  not  restrict  parties  to  the  mode  of  proof  there  specified,  as  this  is  not  a  declarator 
of  trust  by  the  truster  against  the  trustee. 

Furauen*  Authorities. — ^D.  of  Hamilton  v.  Scott  Waring,  in  H.  of  L.  (2  Bligh,  198) 
Denham,  Jan.  15,  1761,  (15,612) 
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No.  le.  VI.  Shaw  73.    17  Nov.  1827.    2nd  Div.— Lord  Newton. 

J.  Keb  and  H.  G.  Dickson,  W.S.,  Suspendera. — D.  of  F.  Mancreiff-^Spiers. 
Obaham's  Trustiees,  Bespondents. — Skene — Christiean. 

[B<mkni$i&y\—TruHee^  Trust— Powers  of  Tru8iee}—IhUaa—0idHng 

Wood. — ^The  proprietor  of  an  entailed  estate  having  granted  a  disposition  of  his  life 
intereat  to  trustees  for  behoof  of  his  creditors,  on  which  they  were  inf eft ;  but  a 
reduction  under  the  act  1696,  c.  5,  having  been  brought  by  certain  non-acceding 
creditors^  who  were  proceeding  with  an  adjudication ;  the  Court  refused  to  interdict 
the  trustees  from  cutting  the  wood  on  the  estate,  reserving  the  question  as  to  the 
effect  of  a  decree  of  a4Judication. 

Mr.  Graham  of  Oartmore  having  become  very  much  involved,  executed  a  trust- 
dispoaition  of  his  life  interest  in  the  entailed  estate  of  Ghirtmore  in  favour  of  the 
respondents,  for  behoof  of  his  creditors,  on  which  they  were  infeft.  A  considerable 
proportion  of  the  creditors  acceded  to  the  trust,  but  others  refused ;  and  in  particular 
the  suspenders  Ker  and  Dickson,  writers  to  the  Signet,  proceeded  to  lead  an  a4judica- 
tion  on  their  debt ;  and  they  likewise  raised  an  action  of  reduction  of  the  trust-deed, 
on  the  ground  that  Graham  had  been  made  legally  bankrupt  within  sixty  days  of  its 
date.  Thereafter  they  presented  a  bill  of  suspension  and  interdict  to  have  the  trustees 
prohibited  from  cutting  wood,  on  the  ground  that  their  right  having  been  challenged 
by  creditors  in  tiie  course  of  making  their  debts  real  by  adjudication,  they  were  not 
entitled  to  cut  down  the  wood  for  the  benefit  of  the  personal  creditors  who  had  acceded 
to  the  trusty  to  the  prejudice  of  [74]  those  about  to  make  their  debts  real.  To  this  it 
was  answered  by  the  trustees,  ^at  they  were  duly  infeft  under  a  regular  trust-deed, 
and  were  entitled  to  exercise  all  the  rights  thereby  competent  to  them,  until  their  .right 
was  set  aside. 

The  Lord  Ordinary  having  refused  the  bill,  Eer  and  Dickson  presented  a  reclaiming 
note ;  and  when  it  came  to  be  advised,  they  stated  that,  since  the  date  of  the  Lord 
Ordinary's  interlocutor,  they  had  obtained  decree  in  their  process  of  adjudication.  The 
Court  refused  the  reclaiming  note,  reserving  to  the  parties,  in  respect  of  the  allegation 
that  decree  of  abjudication  had  passed,  to  make  application  of  new,  if  so  advised,  and 
all  defences  thereto. 

The  LoBD  Obdinabt  observed  in  a  note : — ''  The  Lord  Ordinary  conceives  that  none 
of  the  judicial  measures  instituted  by  the  complainers  have  as  yet  come  the  length  of 
affecting  in  any  degree  Mr.  Qraham's  powers  of  administration  of  the  estate,  nor  of 
course  the  powers  of  administration  of  the  trustees  infeft  and  acting  under  his  trust- 
deed.  A  summons  of  reduction  of  these  deeds  has  no  doubt  been  brought  into  Court ; 
and  were  there  any  ground  to  suppose  that  the  object  of  the  trust  was  to  give  an  imdue 
preference  to  any  creditor  or  class  of  creditors,  or  that  the  trustees  were  acting  unfairly, 
or  were,  in  the  event  of  the  success  of  the  reduction,  not  likely  to  be  fully  responsible 
for  their  intromissions,  there  might  be  some  reason  for  interdicting  their  management 
in  the  interim,  and  substituting  some  other  in  its  place.  But  the  Lord  Ordinary  has 
no  ground  for  any  such  suppositions ;  while,  on  the  other  hand,  it  seems  to  be  for  the 
general  interest  of  the  creditors  that  the  wood  upon  the  estate  should  be  disposed  of 
without  delay,  as  their  right  to  avail  themselves  of  this  fund  of  payment  depends 
entirely  on  Mr.  Graham's  Uf  e. 

[See  1708^,6  8.  270.] 


No.  17.  YL  Shaw  74.    17  Nov.  1827.    2nd  Div.— Lord  Kewton. 

R  C.  BoNTiNB,  Suspender.— 2>.  of  F.  Monereiff-Spiers. 

Graham's  Tbustbes  and  Others,  Bespondents.— i8%ene — Cfhrietison. 

EfdaU — Cutting  Wood. — Court  refused  to  grant  an  interdict  at  the  instance  of  the  heir 
apparent  of  an  entailed  estate  against  the  trust-disponees  of  the  heir  in  possession 
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cutting  wood,  except  as  to  certain  timber  said  to  be  necessary  for  the  comfort  and 
amenity  of  the  mansion-house,  in  regard  to  which  they  passed  a  bill  of  suspension. 

This  was  a  bill  presented  by  Bontine,  the  next  heir  of  the  estate  of  Gartmore, 
mentioned  in  the  preceding  case,  praying  for  an  interdict  against  his  father's  trustees, 
and  two  individuals  who  had  purchased  part  of  the  growing  wood  from  them,  similar 
to  [75]  that  formerly  craved  against  Carrick,  (an^.  Vol.  Y.  No.  389,)  and  generally  on 
similar  grounds. 

The  Lord  Ordinary  having  passed  the  bill  as  to  the  wood  within  a  certain  line, 
including  all  that  could  reasonably,  in  his  Lordship's  apprehension,  be  considered  as 
necessary  for  the  shelter  and  comfort  of  the  mansion-house,  and  refused  it  quoad  ultra^ 
and  also  refused  it  quoad  the  individuals  who  had  purchased  the  growing  wood,  in 
respect  that  all  the  wood  sold  to  them  was  without  the  line  above  mentioned,  Bontine 
reclaimed  in  so  to  as  interdict  was  not  granted  against  cutting  unripe  wood ;  but  the 
Court,  holding  that  there  was  no  reason  to  apprehend  that  the  trustees  would  cut 
unripe  wood,  adhered. 

[Cf.  Boyd  V.  Boyd,  8  M.  640.] 
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J.  Hunter,  Pursuer. — D.  of  F.  Movuyreiff—Maiiland. 
Executors  of  the  late  Duke  of  Queensbbrry,  Defenders. — Jeffrey — Cay. 

[Arbitration] — Judicial  Remit — A  remit  having  been  made  to  two  persons  of  skill  to 
report  on  the  loss  sufiEered  by  a  tenant  by  removal  from  his  farm  before  the  stipulated 
period  of  endurance,  with  power  to  hear  parties ;  and  they  having  given  in  a  report 
accordingly,  bearing  that  diey  had  heard  the  parties ;  the  Court  refused  to  remit  to 
them  to  reconsider  their  report,  on  an  allegation  by  the  tenant  that  they  had  pro- 
ceeded on  an  assumption  of  his  having  possessed  the  farm  for  a  longer  period  than  in 
point  of  fact  he  had  done. 

This  was  one  of  the  numerous  actions  of  damages  raised  by  the  tenants  on  the 
Queensberry  estate  against  the  executors  of  the  late  Duke,  in  cons^uence  of  the 
reduction  of  the  leases  as  contrary  to  the  prohibitions  of  the  Queensberry  entail. 
Various  modes  were  adopted  in  the  several  cases  for  ascertaining  the  amount  of  damage. 
Li  the  present  the  pursuer  gave  in  a  minute  to  the  Lord  Ordinary^  proposing  that  a 
remit  should  be  made  to  two  persons  of  skill,  with  instructions  to  inspect  the  farm  in 
question,  "  to  hear  the  parties  or  their  agents  as  to  all  and  every  claim  of  loss  and 
damage  of  whatever  nature  which  the  pursuer  may  state  he  has  sustained  in  conse- 
quence of  the  said  action  of  reduction  and  decree  of  removing ;  for  that  purpose,  to  take 
ill  manner  of  probation  necessary  in  the  premises,  and  thereafter  to  report  to  his  Lord- 
ship their  joint  opinion  of  the  amount  of  loss  and  damage  which  the  pursuer  has  suffered 
by  and  in  consequence  of  the  said  action  of  reduction  and  decree  of  removing." 

The  Lord  Oi^inary  accordingly  made  a  remit,  in  the  very  terms  of  this  application, 
to  the  two  gentleman  specified,  who  thereafter  reported  that  they  had  inspected  the 
farm,  and  heard  the  pursuer  and  agents  for  the  parties  on  the  claims  of  damages,  which 
they  estimated  at  L.663. 

On  this  report  being  lodged,  the  pursuer  gave  in  a  minute,  setting  forth  that  he  was 
prepared  to  establish,  by  reference  to  the  reporters,  that  they  had  proceeded  on  the 
assumption  that  he  continued  in  possession  of  his  farm  after  Whitsunday  1822,  while 
he  alleged  that  in  fact  he  had  no  interest  in  the  lands  as  a  tenant  since  that  date,  and 
praying  for  a  new  remit  to  those  gentlemen,  with  instructions  to  reconsider  their  report 
with  reference  to  this  all^;ation,  to  hear  the  parties  thereon,  and  take  all  necessary  pro- 
bation regarding  it. 

[90]  To  this  it  was  answered  by  the  defenders,  That  he  had  a  sufficient  opportunity 
formerly  of  establishing  before  the  reporters  all  his  averments,  and  could  not  now  be 
allowed  to  have  the  report  opened  up. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  In  respect  that  the  remit  to 
Messrs  Hope  and  MfTurk  authorized  them  to  inspect  the  lands  of  Crairie,  and  to  hear 
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the  parties  and  their  agents  on  all  claims  of  damages  stated  by  the  pursuer ;  as  also  in 
respect  that  the  report  bears  that  the  reporters  had  heard  the  pursuer,  and  the  agents 
for  the  pursuer,  upon  the  claim  of  damage  set  up  by  the  pursuer,  and  that  the  pursuer 
does  not  even  allege  that  all  this  is  not  correctly  true,  whereby,  if  he  thought  it  was  of 
importance  to  his  case  to  apprize  the  reporters  that  he  did  not  continue  in  possession  of 
his  farm  after  Whitsunday  1822,  he  had  it  in  his  power  to  state  that  fact  to  them,  and 
he  does  not  pretend  that  he  did  not  state  this  fact  to  them,  whereby  they  either  had, 
or  must  be  presumed  to  have  had,  the  full  extent  of  the  matter  before  them  requisite 
for  enabling  them  to  report  their  opinion ;— on  the  whole,  the  Lord  Ordinary  sees  no 
sufficient  ground  for  a  second  remit  to  these  gentlemen,  and  refuses  to  make  the 
proposed  remit  to  them."  His  Lordship  also  added  this  note : — "  The  precedent  is  so 
highly  objectionable,  that  the  Lord  Ordinmy  cannot  give  his  countenance  to  it.  If 
parties  have  it  in  their  power  to  be  heard,  and  are  heard  fully,  and  after  such  hearing 
a  report  is  made,  (as  has  taken  place  in  this  action,)  the  parties  have  no  right  to  assume, 
as  they  do  here,  that  the  reporters  do  not  judge  on  the  whole  of  what  is  laid  before 
them,  and  more  particularly  that  they  proceed  on  assumption  of  facts  which  dp  not 
ezist."     The  Court  adhered 
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Duke  of  Hamilton,  Suspender. — Thomson — Fullerton. 
A.  D.  R  C.  W.  Baillib,  Charger. — D.  of  F.  MoTuyreiff'-^Macoiiochie — Ivory, 

Superior  and  Vassal — Entail — Prescription, — Asuporior  possessing  under  an  entail  having 
granted  a  charter  of  resignation  in  favour  of  a  vassal,  embracing  an  entail  containing  a 
series  of  heirs ;  and  sasine  having  been  taken,  and  possession  enjoyed  for  40  years ; 
and  an  heir  of  entail  having  succeeded  to  the  superiority,  and  refused  to  receive  as 
his  vassal  a  party  claiming  entry  as  an  heir  of  entail  under  the  charter,  except  in  the 
character  of  a  singular  successor,  and  on  payment  of  a  year's  rent — ^Held  that  he  was 
bound  to  enter  him  as  an  heir. 

By  the  entail  of  the  estate  of  Hamilton,  the  heirs  are  prohibited,  under  irritant  and 
resolutive  clauses,  from  altering  the  order  of  succession,  or  selling  and  contracting  debt. 
Under  this  entail  is  included  the  superiority  of  the  lands  of  Hinshaw  and  Walston, 
otherwise  called  Lamington.  Of  these  lands  an  entail  was  made  upwards  of  a  century 
ago ;  and  by  one  of  the  conditions  it  was  required  that  the  whole  heirs  of  tailzie  "  shall 
keep,  assume,  bear,  wear,  and  use  the  surname  and  arms  and  designation  of  Baillie  of 
Lamington,  without  any  alteration,  as  their  own  proper  surname,  arms,  and  designation 
in  all  time  coming ; "  and  it  is  declared  that  if  they  shall  fail  to  do  so,  they  "  shall 
ipso  fado  amit,  lose,  and  tyne  their  right,  title,  and  succession  above  specified  to  the 
lands  and  others  above  mentioned ;  and  the  samen,  in  the  case  foresaid,  shall  ipso  facto 
aocresce  and  pertain  to  the  next  heir  of  tailzie  who  would  succeed,  if  the  contravener 
and  the  descendants  of  his  or  her  body  were  naturally  dead.'' 

Li  1774,  a  charter  of  resignation  recognising  the  above  entail,  and  embodying  the 
whole  destination  of  heirs,  was  granted  by  Douglas  then  Duke  of  Hamilton,  "saving 
and  reserving  always  to  the  said  Duke  and  his  heirs  and  successors  the  current  and 
bygone  feu-duties,  and  saving  also  his  Grace's  own  right,  and  the  right  of  all  others,  as 
accords."  Li  virtue  of  this  charter  sasine  was  taken,  and  possession  was  thenceforth 
enjoyed  without  interruption.  Under  this  entail  Lady  Ross  Baillie  succeeded  to  the 
estate,  and  on  her  death  the  person  who  was  entitled  to  succeed  was  her  heir-at-law.  Sir 
Charles  Augustus  Boss  of  Balnagown.  In  consequence,  however,  of  a  clause  in  the 
entail  of  BaJbiagown,  by  which  he  was  bound  to  assume  the  arms  of  Boss  of  Balnagown 
under  the  penalty  of  forfeiture.  Sir  Charles  declined  to  take  the  name  of  Baillie  of 
lamington ;  and  thereupon  the  charger,  who  was  the  next  heir  of  entail  of  that  estate, 
brought  a  declarator  of  irritancy  against  him,  and  obtained  de- [95] -cree.  He  then 
got  hmself  served  heir  of  tailzie,  and  demanded  an  entry  from  the  Duke  of  Hamilton, 
upon  payment  of  the  composition  as  an  heir ;  but  his  Grace  refused  to  receive  him, 
except  as  a  singular  successor,  and  on  payment  of  a  year's  rent ;  or  at  least  that  this 
claim  should  be  reserved.    This  having  been  declined  by  the  charger,  the  Duke  brought 


358  DUKE  OF  HAMILTON  V.   BAILLIE.  VL  Ihav. 

a  BUBpensioD,  upon  the  geneial  ground  that  the  fees  and  casualties  to  which  he  was 
entitled  hy  law  had  not  been  tendered  to  him.  In  support  of  this  proposition  he 
maintained, 

1.  That  as  the  charger  was  not  the  heir  of  line  of  the  late  Lady  Boss  Baillie,  the 
person  who  was  last  inf eft  in  the  lands,  nor  even  the  proper  heir  of  the  investiture,  he 
was  to  be  considered  as  a  singular  successor  in  regard  to  the  superior,  and  was  bound  to 
pay  a  composition  accordingly : — ^that  at  common  law  a  superior  was  not  compellable  to 
grant  an  entry  to  any  person  except  the  heir  of  the  person  last  infef t,  and  that  it  was 
only  by  virtue  of  the  acts  1469,  c.  36,  and  1662,  c.  19,  that  superiors  were  required  to 
receive  adjudgers  on  payment  of  a  year's  rent,  and  which  had  by  a  legal  fiction  been 
extended  to  purchasers : — that  although  it  was  true  that  by  1685,  c.  22,  proprietors 
were  authorised  to  entail  their  lands,  and  it  had  thence  been  inferred  that  the  superior 
was  bound  to  grant  an  investiture  in  terms  of  the  entail,  and  provision  was  made  by 
the  20th  Geo.  II.  c  50,  obliging  superiors  to  grant  new  infeftments  in  fovour  of 
purchasers;  yet  the  statute  1685  expressly  declared  that  nothing  therein  contained 
should  prejudge  the  superior  "  of  the  casualties  of  superiority  which  may  arise  to  him 
out  of  Ihe  tailzied  estate ; "  and  consequently  as  the  charger  was  not  an  heir,  he  could 
only  claim  as  a  singular  successor,  and  therefore  was  bound  to  pay  a  year's  rent 

2.  That  although  it  was  true  that  a  charter  of  resignation  had  been  granted  in  1774 
by  Douglas  then  Duke  of  Hamilton,  containing  the  entail  of  Lamington,  yet  as  it  was 
not  made  voluntarily,  but  in  compliance  with  the  statutes  1685  and  20th  Geo.  II.,  it 
could  not  be  held  that  thereby  the  present  claim  had  been  abandoned ;  and  besides, 
that  the  saving  clause  was  quite  sufficient  to  reserve  it. 

3.  That  supposing  that  charter  could  be  construed  to  import  a  surrender  of  the 
claim,  it  would  be  unavailing  against  the  suspender,  who,  being  an  heir  of  tailzie,  could 
not  be  bound  by  the  acts  of  his  predecessors,  in  so  far  as  they  violated  the  provisions 
of  the  entail ;  and  it  could  not  afford  to  the  charger  any  plea  of  prescription. 

[96]  On  the  other  hand  it  was  contended  by  the  cluuiger, 

1.  That  when  a  superior,  who  possesses  on  a  fee-simple  title,  has  once  granted  a 
charter  in  which  an  entail  of  the  feu  is  recognised,  it  is  settled  law,  that  the  whole 
substitutes,  even  although  they  are  not  heirs  of  line  to  those  last  infef t,  are  entitled  to 
demand  an  entry  as  heirs  of  the  investiture,  and  the  superior  is  not  entitled  to  allege 
that  a  person  who  succeeds  agreeably  to  that  investiture  is  a  singular  successor,  and 
insist  for  the  composition  of  a  year's  rent ;  and  accordingly  this  point  had  been  so 
decided  in  the  case  of  Lockhart  v.  Denham ;  and  the  principle  was  recognised  in  that 
of  Mackenzie,  and  also  of  the  Duke  of  Argyll,  that  a  composition  for  an  entry  by  a 
singular  successor  is  not  a  feudal  casualty  of  superiority,  but  merely  a  fine  payable 
under  the  statutes  relative  to  adjudgers ;  and  consequently  it  does  not  fall  within  the 
reservation  of  the  act  1685 ;  nor  could  the  general  clause  of  salvo  jure  cujuslibet  in  the 
charter  of  1774  reserve  such  a  claim. 

2.  That  as  a  superior  under  the  fetters  of  an  entail  has  by  law  the  same  power  as 
any  other  superior  to  grant  a  charter  recognising  an  entail  made  by  his  vassal,  his  act 
in  so  doing  is  equally  as  effectual  in  favour  of  die  vassal  as  if  it  were  done  by  a  fee- 
simple  superior,  and  is  binding  upon  all  those  who  afterwards  succeed  to  the  superiority ; 
and, 

3.  That  at  all  events,  as  the  charter  had  been  granted  in  1774,  and  sasine  had  been 
taken  and  possession  enjoyed  for  more  than  forty  years,  it  was  effectual  against  the 
suspender,  even  supposing  that  the  grantor  of  the  charter  had  exceeded  his  powers, 
which  however  he  had  not  done ;  because  such  an  act  did  not  fall  within  any  of  the 
prohibitions  of  the  Hamilton  entail,  and  the  composition  was  not  a  feudal  casualty. 

The  Lord  Ordinary  reported  the  cause  upon  Cases ;  and  the  Court,  after  allowing 
the  suspender  to  give  in  a  minute  in  reference  to  the  views  which  had  been  suggested 
in  a  note  issued  by  the  Lord  Ordinary,  repelled  the  reasons  of  suspension,  and  found 
the  letters  orderly  proceeded. 

The  LoBD  Ordinabt  gave  the  following  note  of  his  opinion : — "  When  a  singular 
successor  pays  his  composition  under  the  statute  1469,  or  the  20th  Geo.  II.  c.  50,  he  is 
entitled  to  a  charter  to  himself  and  any  series  of  heirs  he  chooses  to  name,  all  of  whom 
the  superior  must  afterwards  enter  on  payment  of  the  relief  duty  alone.  Although  the 
seller's  investiture  stood  to  heirs  of  line  or  heirs-male,  the  purchaser  may  require  his 
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invesfcitiiie  to  be  granted  to  heirs  of  provision,  the  year's  rent  which  he  must  tender 
being  considered  full  satisfaction  for  the  change.  It  was  so  decided  in  the  case  of  the 
Magistrates  of  Aberdeen  against  Burnet,  June  17,  1808. 

[97]  When  the  question  occurred,  on  what  condition  a  superior  is  bound  to  enter 
an  heir  of  a  strict  entail,  the  difficulty  did  not  arise  from  the  change  of  destination, — 
for  example,  from  heirs  of  line  to  heirs  of  provision ;  for  that  change  one  composition 
was  the  full  equivalent.  It  arose  from  the  superior  being  required  to  admit  a  condition 
into  the  investiture  which  precludes  all  future  change,  as  it  prevents  the  estate  from 
being  either  sold  or  adjudged,  and  consequently  extinguishes  the  casualty  (as  it  is 
usually,  though  not  accurately  termed)  altogether. 

It  seems  reasonable  that  the  superior  should  be  indemnified  for  so  great  a  loss ;  and 
the  first  point  is,  whether  the  statute  1685  makes  a  provision  to  that  effect ;  but  in  this, 
and  in  ahnoet  every  other  respect^  that  statute  is  most  imperfectly  framed.  It  declares 
that  the  superior,  by  entering  the  heir  of  entail,  shall  not  be  prejudged  of  the  casualties 
which  arise  out  of  the  entailed  estate ;  but  how  can  he  fail  to  be  prejudged  of  his 
compositions,  since  the  entail,  while  it  lasts,  renders  the  entry  of  singular  successors 
impossible?  If  the  Legislature  meant  to  keep  him  free  from  loss  in  this  respect,  the 
provision  ought  to  have  been, — not  that  this  casualty  should  not  be  prejudged, — but 
that  an  adequate  reimbursement  should  be  allowed  on  account  of  its  being  taken  away. 
If  the  statute  be  strictly  construed,  it  contains  no  enactment ;  and  on  that  ground^  it 
IB  presumed,  the  case  of  Lockhart  against  Denham  was  decided. 

The  propriety  of  that  judgment,  however,  was  doubted  in  the  subsequent  cases  of 
Mackenzie  of  Delvin  and  the  Duke  of  Argyll ;  but  in  both  the  question  was  reserved ; 
in  the  firsts  because  the  heir  of  entail  demanding  an  entry  happened  to  be  heir  of  the 
former  investiture ;  and,  in  the  second,  because  he  paid  the  ordinary  composition.  It 
is  therefore  still  open  for  decision. 

In  general,  it  may  be  observed,  that,  if  equity  requires,  and  a  liberal  construction 
of  the  statute  1685  admits,  the  allowance  of  a  compensation  to  the  superior,  his  demand 
cannot  in  justice  be  carried  so  far  as  it  was  in  the  case  of  the  Duke  of  Argyll.  After 
the  destination  has  been  changed,  in  consideration  of  the  ordinary  composition  paid  for 
that  change,  there  is  no  pretence  for  maintaining,  that  every  heir  of  the  new  investiture, 
who  is  not  also  the  heir  of  the  old  investiture,  is  to  be  held  a  singular  successor, — for 
that  would  make  a  tailzied  fee  greatly  more  preferable  to  the  superior  than  a  fee-simple. 
The  superior  can  be  entitled  to  nothing  more  than  an  equivalent  for  admitting  a 
condition  into  the  charter  which  destroys  the  chance  of  singular  succession  in  future, 
and  it  is  very  difficult  to  put  a  value  on  that  chance.  In  the  converse  case  where  the 
relief  duty  is  extinguished  by  the  entry  of  a  corporation,  it  is  usual  to  stipulate,  by 
private  agreement,  that  the  superior  shall  receive  the  duplicand  once  in  25  years, — a 
period  supposed  to  be  the  average  of  human  life.  But,  in  the  case  of  Hill,  the  Court 
would  not  enforce  that,  or  any  similar  arrangement  not  consented  to  by  the  parties ; 
and  although  they  had  enforced  it,  that  case  does  not  resemble  the  present,  for  it  is  easy 
to  estimate  the  probability  of  life  in  any  country,  but  on  what  dcUa  can  the  chance  of 
singular  succession  be  calculated?  There  is  another  difficulty  here.  The  20th  [98]  of 
Geo.  IL  is  silent  with  regard  to  the  entry  of  a  corporation,  and  therefore  the  Ck)urt  held 
that  it  did  not  fall  under  the  purview  of  the  statute ;  but  the  act  1685  expressly  requires 
the  superior  to  enter  the  heir  of  entail. 

In  the  present  case,  the  general  question  is  involved  with  two  specialties.  A  charter 
was  granted  in  1774,  in  this  entail,  by  a  former  Duke  of  Hamilion,  without  a  specific 
reservation  of  any  claim  on  the  entry  of  future  heirs ;  and  it  is  to  be  considered,  whether 
such  reservation  is  implied  in  the  ordinary  clause  salvo  jure  tuo,  or  whether  that  clause 
applies  exclusively  to  claims  of  the  superior  on  the  dominium  utUe,  The  second 
specialty  appears  to  be  of  less  moment,  namely,  supposing  the  charter  1774  to  bar  the 
present  claim,  as  in  a  question  with  the  granter  and  his  representatives,  is  it  effectual 
against  the  suspender,  who  does  not  represent  him  except  as  heir  of  entail  ?  It  is  obvious 
that  the  granter,  by  doing  so,  either  committed  an  irritancy,  or  he  did  not.  If  he  did 
not  commit  an  irritancy,  the  suspender  is  bound  by  the  act,  because  heirs  of  entail 
represent  their  predecessors  in  every  act  affecting  the  entailed  estate  which  does  not 
infer  an  irritancy.  If  he  did  commit  an  irritancy,  the  right  of  challenge  is  now  cut  off 
by  the  negative,  and  the  charter  secured  by  the  positive  prescription. 

Lord  Pbbsidbnt. — ^In  this  case  the  superior,  by  granting  the  charter,  has  agreed  to 
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give  the  heirs  of  tailzie  an  entiy  as  heirs ;  and  this  has  been  acted  on  for  40  years.     It 
may  be  another  question,  whether  a  superior  is  bound  to  admit  of  an  entail  by  a  vassal  1 

Lord  Gillibs. — This  case  will  not  decide  the  general  question. 

Lord  Balgrat. — There  have  been  40  years  possession,  which  is  sufficient. 

Su»pender'8  Afdhoritie8.—2  Ersk.  2,  6 ;  2  Craig,  16,  20 ;  2  Ersk.  7,  5 ;  2  Stair,  3, 
69 ;  2  Ersk.  7,  6 ;  2  Ersk.  5,  5. 

Charger's  Authorities.— 2  Ersk.  7,  6,  and  7 ;  3  Bank.  2,  10;  Lockhart^  July  10, 
1760,  (15,047);  Hailes'  Reports,  760;  Mackenzie,  July  4,  1777,  (16,068);  D.  of 
Argyll,  Nov.  19,  1796,  (No.  2,  App.  Sup.  and  Vas.);  HiU,  Jan.  17,  1815,  (F.C.); 
Sandford,  362 ;  1  BeU,  24,  (5th  Ed.). 

[Cf.  Stirling  v,  EwaH,  4  D.  695 ;  3  Bell's  App.  128 ;  8  S.R.R.  (H.L.)  411,  424.] 


No.  26.  VL  Shaw  99.    22  Nov.  1827.    let  Div.— Lord  Meadowbank. 

W.  Jaffray  Junior,  Suspender. — SoL-Oen.  Hope — Wilson. 

J.  Waddel,  Charger. — Jameson — Bain. 

Sheriff  SmaU  Debt  Act — 6  Geo.  IV.  c.  24 — Jurisdiction. — A  party  having  heen  person- 
ally cited  in  Glasgow,  under  a  summons  from  the  Sheriff  of  Lanarkshire,  issued  under 
the  Small  Deht  Act^  to  appear  at  Hamilton ;  and  decree  having  passed  against  him 
in  absence ;  and  having  presented  a  bill  of  suspension,  on  the  ground  that  the  county 
is  divided  into  three  waids,  in  each  of  which  there  is  a  separate  Sheriff-substitute ; 
and  therefore  that  the  Sheriff-substitute  of  Hamilton  had  no  jurisdiction  over  him ; 
the  Court  repelled  the  objection,  and  refused  the  suspension  as  incompetent  under 
the  statute. 

The  estates  of  John  Mackay,  innkeeper  in  Airdrie,  having  been  sequestrated,  the  sus- 
pender William  Jaf&ay  Junior,  accountant  in  Glasgow,  was  appointed  trustee.    This 
person  resided  at  Campvale  in  the  county  of  Renfrew,  but  carried  on  his  business  as  an 
accountant  in  the  city  of  Glasgow.    The  charger  Waddel  had  been  employed  as  a  chaise- 
driver  by  the  bankrupt  Mackay,  and  claimed  L.8  of  wages  upon  the  estate,  which  he 
alleged  Jaf&ay  had  agreed  to  pay  as  preferable.     Having,  however,  foiled  to  do  so, 
Waddel,  on  the  25th  May  1827,  obtained  a  summons  under  the  SmaU  Debt  Act  from 
the  Sheriff  of  the  county  of  Lanark  against  Jaffray,  as  trustee  on  the  estate,  to  compear 
at  Hamilton  on  the  1st  of  June,  and  there  to  show  cause  why  he  should  not  be  decerned 
to  pay  the  above  sum.    A  citation  was  left  for  him  at  Campvale,  but  in  the  execution 
returned  by  the  officer,  he  by  mistake  called  it  Camphill.    A  new  summons  was  there- 
upon raised  against  Jaffray  by  Waddel  on  the  1st  of  June,  requiring  him  to  appear  at 
Hamilton  on  the  8th  of  that  month,  and  in  virtue  thereof  a  personal  citation  was  given 
to  him  within  the  city  of  Glasgow.     Having  failed  to  appear,  decree  in  absence  was  pro- 
nounced against  him.     By  the  6th  section  of  the  Small  Debt  Act,  6th  Geo.  lY.  c.  24,  it 
is  provided,  "  That  where  a  decreet  has  been  pronounced  in  absence  of  the  defender,  it 
shall  be  competent  for  him,  upon  consigning  the  sum  decerned  for  in  the  hands  of  the 
clerk  at  any  time  before  the  days  of  the  charge  elapse,  to  obtain  from  the  clerk  a  warrant 
signed  by  him  sisting  execution  till  the  next  Court  day,"  &c;  and  by  the  9th  section  it 
is  enacted,  "  That  no  decree  given  by  any  Sheriff,  accoiding  to  the  form  and  regulations 
of  this  Act,  shall  be  subject  to  advocation,  suspension,  or  appeal,  or  any  other  form  of 
review,  or  stay  of  execution,  other  than  herein  above  provided,  excepting  only  an  action 
of  reduction  before  the  Court  of  Session  on  the  ground  of  corruption,"  &c 

Instead  of  availing  himself  of  the  above  provision,  Jaffray  presented  a  bill  of  suspen- 
sion mainly  upon  these  grounds : — 

[100]  1.  That  as  he  resided  in  the  county  of  Renfrew,  the  Sheriff  of  Lanarkshire 
had  no  jurisdiction  over  him. 

2.  That  supposing  the  personal  citation  given  to  him  in  Glasgow  were  effectual,  still, 
as  the  county  of  Lanark  is  divided  into  three  wards,  in  each  of  which  there  is  a  Sheriff- 
substitute,  whose  jurisdiction  does  not  extend  beyond  his  ward, — as  the  citation  which 
he  had  received  was  given  to  him  in  Glasgow,  which  is  situated  within  the  Lower  Ward, 
and  required  him  to  appear  at  Hamilton  before  the  Sheriff-substitute  of  the  Middle 
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Waid, — and  as  the  latter  had  no  jurisdiction  over  him,  the  action  was  incompetent, 
and  consequently  the  decree  was  not  of  that  nature  which  could  be  protected  by  the 
statute;  and, 

3.  That  the  charge  and  diligence  which  had  been  raised  was  directed  against  him 
personally,  and  therefore  was  not  warranted  by  the  decree. 

To  this  it  was  answered, 

1.  That  as  the  first  citation  had  been  departed  from,  no  question  could  arise  in 
regard  to  it 

2.  That  as  the  summons  was  issued  under  the  authority  of  the  Sheriff-depute,  and 
the  warrant  was,  in  terms  of  the  statute,  subscribed  by  the  Sheriff-clerk  of  the  county, 
it  extended  over  the  whole  territory ; — ^that  it  was  not  true  that  the  jurisdiction  of  the 
respectiye  8heriff-«ubetitutes  was  limited  to  the  wards  within  which  they  acted ;  and, 
in  evidence  of  this,  reference  was  made  to  a  note  which  had  been  issued  by  the  Sherifif- 
depute  in  another  cause,  stating  that  '^  the  commissions  extend  over  the  whole  county ; " 
and  therefore,  as  the  suspender  had  been  personally  cited  in  Glasgow,  and  the  debt  had 
been  contracted  within  the  county,  and  he  was  by  profession  an  accountant  in  Gla^ow, 
&e  objection  to  the  jurisdiction  was  not  well  founded;  and  consequently,  as  the 
Sheriff  had  not  exceeded  his  powers,  the  suspension  was,  in  terms  of  the  statute, 
incompetent;  and, 

3.  That  if  the  suspension  were  incompetent,  then  it  could  not  be  entertained,  and 
consequently  the  objection  to  the  charge  could  not  be  listened  to. 

The  Lord  Ordinary  refused  the  bill,  found  expenses  due,  and  the  Court  adhered.^ 

The  Court  had  at  first  some  difficulty  as  to  the  objection  to  the  jurisdiction,  which 
they  considered  would,  if  well  founded,  render  the  suspension  competent,  seeing  that 
there  would  have  been  an  excess  of  [101]  powers ;  but  at  last  their  Lordships  were  satis- 
fied that  the  summons  proceeded  under  the  authority  of  the  Sheriff-depute,  that  the 
warrant  was  issued  by  the  Sheriff-clerk  of  the  county,  and  that  the  commissions  of  the 
substitutes  extended  over  the  whole  county ;  therefore  the  suspension  was  incompetent, 
and  consequently  they  could  not  enter  on  the  question  whether  the  Sheriff  had  acted 
rightly  or  not  in  pronouncing  decree  against  the  suspender  personally. 

[Cf.  Sequel,  9  S.  416.] 
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Thomas  Philip,  Petitioner. — D.  of  F.  Moncreiff^ButheTfurd. 

Curator  BanU — NohUe  Officium. — ^A  curator  boms  appointed  to  a  party  under  mental 
derangement,  but  special  powers  to  carry  on  an  extensive  manufactory  refused. 

This  was  an  application  on  the  part  of  Thomas  Philip,  one  of  the  nearest  relations 
by  the  father's  side  of  Bobert  Philip,  setting  forth  that  the  latter  was  a  manufacturer 
to  a  great  extent,  but  that  he  had  lately  become  quite  incapable,  from  mental  derange- 
ment, of  managing  his  affairs ;  that  if  the  manufacture  were  suddenly  stopped,  great 
loss  would  accrue  to  the  estate,  which  would  be  subjected  to  ruinous  claims  of  damages  for 
unfinished  contracts,  besides  causing  great  distress  to  the  numerous  workmen,  who  would 
be  thrown  idle ;  and  therefore  praying  that  the  Court  would  appoint,  as  curator  bonis, 
a  person  who  had  long  been  Mr.  Philip's  confidential  clerk  and  manager,  with  powers 
to  carry  on  the  concern.  The  Court  thought  that  they  could  not  interfere  to  authorize 
any  course  of  management  of  the  concern,  which,  if  conducted  by  any  one,  must  be  so 
conducted  under  a  full  responsibility  on  his  part ;  and  therefore,  while  they  appointed 
the  person  recommended  to  be  curator  bonis^  they  did  so  with  the  usual  powers  only. 


^  A  similar  decision  was  pronounced  on  the  30th  of  November  in  another  suspension 
by  Jaffray  v,  Goidon. 
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No.  29.  VI.  Shaw  104.    23  Nov.  1827.    Ist  Div.— Lord  Newton. 

W.  BoBisoN  and  Others,  Petitioners  and  fiespondents. — SkefM — Shaw. 
W.  Stuart  and  Others,  Bespondents  and  Petitioners. — Jeffrey — Jameson, 

Sequestration — Trustee — Personal  Objection. — Circumstances  under  which  it  was  held 
to  be  a  personal  objection  to  the  eligibility  of  a  candidate  for  the  office  of  trustee  on 
the  sequestrated  estate  of  a  company, — 1. — That  he  had  written  to  some  of  the 
creditors  a  letter,  that  although  there  were  reports  of  bills  against  the  estate  being 
forged,  he  would  rank  them ;  that  he  had  made  extensive  purchases  of  bills  for  the 
purpose  of  securmg  the  election,  and  that  his  partner  in  business  had  bought  bills 
alleged  by  the  bankrupts  to  be  forged ; — 2. — ^That  it  was  also  a  personal  objection  to 
another  candidate,  that  he  had  claimed  on  the  estate  under  a  bill  alleged  by  the 
bankrupts  to  be  forged; — but, — 3. — That  it  was  not  a  sufficient  objection  that  a 
candidate  had  been  confirmed  trustee  on  the  estate  of  oue  of  the  partners  of  the 
company,  and  that  certain  Bank  shares  were  claimed  by  the  company,  which  stood 
in  the  private  name  of  the  partner. 

The  estates  of  John  Oall  and  Company,  builders  in  Aberdeen,  and  of  John  Gall  and 
Archibald  Simpson,  the  individual  partners,  having  been  sequestrated  under  the  Bank- 
rupt Act,  a  report  was  circulated  that  several  bills  bearing  their  names  had  been  forged 
by  a  person  who  had  absconded.  On  the  14th  of  February  1827,  and  about  the  time 
that  the  sequestration  was  applied  for,  Ewing,  MfHardy,  and  Bobison,  advocates  in 
Aberdeen,  addressed  the  fdlowing  letter  to  Mr.  Elrick,  one  of  the  creditors : — "  About 
ten  days  ago,  several  of  the  creditors  of  John  Gall  and  Company  applied  to  us  on  the 
subject  of  the  affairs  of  that  firm ;  but  as  we  then  understood  diey  were  to  go  on,  we 
advised  them  not  to  think  of  any  proceedings  in  the  mean  time.  Yesterday  we  under- 
stood that  it  was  in  contemplation,  on  the  part  of  the  friends  of  Mr.  Gkdl's  partners,  to 
take  out  a  sequestration ;  and  in  the  event  of  the  management  devolving  on  them,  it 
would  of  course  be  their  object  to  get  the  bills  alleged  to  be  forgeries  thrown  out,  while 
it  is  the  interest  of  our  clients  to  get  these  ranked,  as  there  is  no  doubt  they  must  be 
from  the  manner  in  which  Mr.  Gall  has  vacillated  on  the  subject  of  their  genuineness, 
at  one  time  denying,  and  at  another  time  admitting  them.  We  have  again  been  applied 
to,  to  take  an  interest  in  the  matter  for  various  cieditors  here ;  and  understanding  that 
you  have  a  bill  of  John  Gall  and  Company's,  we  have  taken  the  liberty  of  stating  the 
circumstances  to  you,  so  as  you  may  judge  what  pcurty  you  will  support.  We  believe 
John  Gall  has  more  Uian  one  partner,  although  this  is  kept  private.    We  are,**  &c. 

A  competition  then  arose  for  the  office  of  interim  factor  on  the  estate  of  the  company 
between  Mr.  Robison,  one  of  the  partners  [105]  of  Ewing,  M^Hardy,  and  Bobison,  and 
Alexander  Gordon,  who,  it  was  alleged,  was  engaged  in  bidlding  speculations  with 
Archibald  Simpson,  one  of  the  bankrupts.  At  the  meeting  for  this  purpose,  the  brother 
of  Archibald  Simpson  produced  a  letter  from  him  and  John  Gall,  stating  that  there 
were  various  bills  in  existence  which  were  forged,  and  others  to  which  John  Gall  had 
improperly  adhibited  the  company's  signature.  Mr.  Bobison  was  successful  in  being 
appointed  interim  factor.  Active  measures  were  then  taken  on  both  sides  with  the 
view  to  the  election  of  trustee.  The  respondent  Mr.  Stuart  (who  had  been  the  law- 
agent  of  the  bankrupt  Gall,  and  had  been  nominated  a  trustee  under  a  trust-deed 
executed  by  the  bankrupts  shortly  prior  to  their  sequestration)  was  proposed  as  a 
candidate,  and  supported  by  Gordon,  Simpson,  and  o^ers;  while  Mr.  Bobison  was 
supported  by  another  class  of  creditors.  A  very  keen  and  anxious  canvass  took  place 
upon  both  sides,  each  party  endeavouring  to  purchase  up  bills  from  creditors,  so  as  to 
be  able  to  vote  upon  them.  In  particular  there  were  certain  bills  lying  dishonoured  in 
the  Town  and  County  Bank  of  Aberdeen,  several  of  which  the  bankrupt  Gall  (who,  as 
well  as  the  other  partner,  was  stated  to  have  been  in  the  interest  of  Mr.  Stuart)  notified 
to  the  Bank  were  forgeries ;  and  he  also  made  a  similar  communication  to  a  Mr.  Blackie, 
who  held  a  bill  accepted  under  the  name  of  Grail  and  Company,  and  indorsed  by  Glennie 
and  Black.  He  also  sent  an  intimation  to  Mr.  Bobison  relative  to  the  bills  in  tike  Bank ; 
but  he  and  his  partners,  regarding  this  as  an  election  trick,  purchased  the  bills  without 
recourse  on  the  Bank.    Those  which  Mr.  Bobison  acquired,  were  admitted  to  be  genuine ; 
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and  on  the  same  occasion  Mr.  Ganow  also  bought  a  bilL  The  bill  which  was  in  the 
hands  of  Blackie  was  letired  by  Mr.  Glennie  after  it  had  been  challenged  as  forged,  but 
of  which  it  did  not  appear  that  he  was  aware.  No  conclusive  evidence  existed  of  Mr. 
Stuart  having  actually  been  engaged  in  purchases ;  but  it  was  established  that  Gk)rdon 
and  his  other  supporters  had  made  various  attempts  to  buy  them,  in  which,  however, 
they  were  in  general  unsuccessf aL  On  the  day  of  election,  Mr.  Robison — whom  failing, 
Mr.  Glennie-^whom  failing,  Mr.  Ckurrow — were  proposed  on  the  one  side  as  trustees ; 
while,  on  the  other,  Mr.  Stuart — ^whom  failing,  a  Mr.  Webster — were  named.  Personal 
objections  were  then  stated  to  all  of  these  candidates,  excepting  Mr.  Garrow ;  and  after 
a  vote  had  been  taken,  and  each  party  had  protested  that  their  respective  candidates 
had  been  successful,  mutual  petitions  for  confirmation  were  presented. 

In  the  mean  while  Mr.  Stuart  had  been  confirmed  trustee  upon  [106]  the  individual 
estate  of  Gall,  and  among  other  effects  which  were  given  up  as  part  of  the  company 
property,  there  were  certain  shares  of  vessels,  and  of  the  Aberdeen  Town  and  County 
Bank,  which  stood  in  the  private  name  of  John  Gall. 

On  the  part  of  Mr.  Bobison  and  others  it  was  objected  to  the  eligibility  of  Mr. 
Stuart, 

1.  That  as  he  had  been  a  private  trustee  under  the  trust  granted  by  the  bankrupts 
prior  to  their  sequestration,  and  was  the  law-agent  of  Gall,  he  must  be  regarded  as  a 
coigunct  and  confident  party. 

2.  That  he  was  the  nominee  of  the  brother  of  the  bankrupt  Simpson,  and  of  Gordon 
and  the  other  friends  of  the  bankrupts. 

3.  That  although  there  was  no  direct  evidence  of  his  having  been  engaged  in  the 
actual  purchase  of  bills,  yet,  as  his  friends  and  supporters  had  made  numerous  attempts 
to  that  effect,  it  was  to  be  inferred,  that  as  he  availed  himself  of  their  services,  he  had 
covertly  been  participant  in  these  attempts ;  and  therefore,  if  the  purchasing  of  bills 
for  election  purposes  afforded  a  good  objection,  he  had  exposed  himself  to  it ;  and, 

4.  That  as  the  shares  of  the  vessels  and  of  the  bank  were  vested  in  John  Gall 
individually,  while  they  were  claimed  as  company  property ;  and  as  it  was  alleged  that 
Gall  had  incurred  a  personal  liability  to  relieve  the  company  of  bills  to  which  he  had 
improperly  subscribed  the  firm;  and  as  Stuart  had  been  confirmed  trustee  on  Gall's 
estate,  it  would  be  his  duty  on  the  one  hand  to  resist  the  claim  for  these  for  relief  of 
the  company,  and  on  the  other  to  make  effectual  the  apparent  right  of  John  Gall,  so 
that  a  collision  of  duties  would  arise,  and  consequently  he  could  not  be  trustee  on  both 
estates. 

On  the  other  hand,  Messrs.  Stuart  and  Webster  objected  to  the  eligibility  of  Messrs. 
Bobison,  Glennie,  and  Garrow, 

1.  lliat  as  the  letter  of  the  14th  of  February  1827  had  been  written  by  Mr.  Bobison, 
in  which  there  was  a  promise  to  rank  bills,  even  although  challenged  as  foiged ;  and 
as  he  and  his  partners  had  been  engaged  in  purchasing  bills  to  an  amount  of  nearly 
L.2000;  and  as  some  of  these  were  alleged  by  the  bankrupts  to  be  forged,  he  was 
disqualified  from  holding  the  office. 

2.  That  as  Mr.  Glennie  claimed  on  a  bill  which  had  also  been  challenged  at  an  early 
period  by  the  bankrupt  Gall  as  forged,  he  was  also  disqualified ;  and, 

3.  That  the  objection  of  purchasing  up  bills  stated  to  be  forged  was  also  applicable 
to  Mr.  Garrow. 

The  Lord  Ordinary,  after  allowing  a  proof,  pronounced  this  interlocutor : — "  Sustains 
the  personal  objection  to  the  petitioner  [107]  Mr.  Bobison,  founded  on  the  letter  of 
14th  February  1827  by  Ewing,  M*Hardy,  and  Bobison  to  John  Ebick,  and  on  the 
purchase  of  bills  by  Mr.  Bobison  and  his  partners  for  the  purpose  of  carrying  his 
election :  Sustains  the  objection  to  Mr.  Glennie,  founded  on  his  having  an  interest 
adverse  to  that  of  the  creditors  in  general,  in  consequence  of  the  company,  of  which  he 
is  a  partner,  claiming  on  a  bill  which  was  at  an  early  period  challenged  by  the  bankrupt 
Gall  as  not  genuine,  in  so  far  as  regarded  his  subscription  of  the  company  firm :  Sustains 
the  objection  to  Mr.  Garrow,  founded  on  his  being  concerned  with  Mr.  Bobison  in 
purchasing  up  the  bills  held  by  the  Aberdeen  Town  and  County  Bank :  Bepels  the 
objections  to  Mr.  Stuart  and  Mr.  Webster;  but,  as  no  objection  was  stated  to  Mr. 
Ginow  at  the  election  meeting,  finds  it  necessary  to  ascertain  which  class  of  competitors 
had  the  majority  of  good  votes,  in  order  to  determine  whether  or  not  a  new  election 
will  be  requisite ;  therefore  appoints  the  parties  to  give  in  mutual  objections  to  each 
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other's  votes,  and  that  within  three  weeks  from  this  date.''  His  Lordship  at  the  same 
time  issued  the  following  note : — "  The  Lord  Ordinary  thinks  it  established  by  the 
above  letter  of  14th  of  February  last  that  Mr.  Bobison  then  knew  that  certain  bills 
were  objected  to  by  the  bankrupts  as  being  forged,  and  that  it  was  highly  improper  in 
him  to  ask  the  support  of  creditors,  on  the  footing  that  he  was  to  rank  these  disputed 
bills.  The  Lord  Ordinary  thinks  it  also  proved  that  the  plan  of  buying  up  bills  to 
ensure  his  election  was  extensively  followed  out  by  Mr.  Bobison  and  his  partners, 
and  that  this,  considering  the  sacrifices  thereby  made,  showed  such  an  undue  desire  for 
the  office  as  to  amount  to  a  disqualification.  There  were,  no  doubt,  improper  attempts 
of  the  same  kind  made  by  friends  of  one  of  the  bankrupts,  in  order  to  support  the 
opposite  candidates ;  but  these  are  not  brought  home  either  to  Mr.  Stuart  or  to  Mr. 
Webster. 

*'  It  appears  from  Mr.  Blackie's  evidence,  that  the  bill  claimed  on  by  Glennie  and 
Black  was  challenged  as  forged  before  the  contest  as  to  the  election,  at  a  time  when 
Gall,  along  with  Mr.  Bobison,  came  to  examine  the  bills  in  Mr.  Blackie's  possession. 
Mr.  Garrow's  concern  in  the  purchase  from  the  Town  and  County  Bank  is  proved  by 
the  evidence  of  Mr.  Mitchell,  and  by  his  having  claimed  on  one  of  the  bills  so  acquired. 

"  Of  the  objections  made  to  Mr.  Stuart,  the  Lord  Ordinary  does  not  consider  that 
founded  on  his  being  a  trustee  under  the  trust^eed  as  of  any  weight,  as  he  sees  no 
impropriety  in  the  attempt  at  first  made  to  wind  up  the  affairs  of  the  bankrupts  in 
[108]  that  way.  Neither  does  he  think  that  Mr.  Stuart's  having  been  agent  for  Gall 
as  an  individual,  when  he  was  not  agent  for  the  company,  constituted  him  a  confident 
person  in  relation  to  the  company ;  whUe  the  allegation  that  he  offered  to  act  without 
charging  any  commission  has  not  been  proved. 

The  objection  founded  on  the  adverse  interest  which  he  may  have  in  the  capacity 
of  trustee  on  the  individual  estates  of  the  bankrupts  appears  of  more  moment ;  and  if 
it  had  been  shown  that  there  exists  a  direct  contrary  interest,  or  a  strong  probability  of 
such  afterwards  arising,  the  Lord  Ordinary  would  have  sustained  the  objection.  But 
he  cannot  hold  the  entry  of  the  three  shares  of  bank  stock,  or  of  the  other  funds  said 
to  be  Gall's,  in  the  state  made  up  by  Mr.  Massey,  as  any  serious  evidence  of  these  being 
company  property,  when  he  understands  that  they  have  been  publicly  advertised  and 
sold  by  Mr.  Stuart,  as  Gall's  trustee,  without  any  objection  being  made  by  Mr.  Bobison, 
the  interim  factor  on  the  company  estate.  And  as  to  the  claims  of  relief  by  the 
company  estate  against  that  of  Grail,  founded  on  his  improper  use  of  the  company  firm, 
they  can  only  arise  on  the  supposition  that  the  creditors  in  the  biUs  shall,  by  ranking 
on  both  estates,  draw  more  than  full  payment, — an  occurrence  which  the  Lord  Ordinary 
does  not  understand  to  be  at  all  probable. 

The  Lord  Ordinary  does  not  see  any  objection  to  Mr.  Webster  either  condescended 

on  or  proved." 

Mr.  Bobison  and  others  having  reclaimed,  the  Court  adhered. 

Lord  Prksidbnt. — We  are  of  opinion,  that  whether  the  bills  be  in  point  of  fact 
foiged  or  not,  it  is  quite  sufficient  that  they  have  been  challenged  as  such,  and  that  an 
investigation  into  the  fact  will  be  necessary. 

Lord  Balgray. — ^There  has  been  a  great  deal  done  upon  both  sides  which  it  is 
impossible  we  can  approve  of,  and  we  ought  to  discourage  such  extraordinary  measures 
being  resorted  to  as  have  taken  place  in  order  to  carry  this  election.  It  is  also 
impossible  to  suppose,  that  where  there  have  been  such  extensive  purchases  of  bills,  a 
trustee  can  perform  his  duty  with  that  purity  which  is  requisite.  With  regard  to  the 
objection  of  the  adverse  interest  existing  between  the  individual  and  the  company 
estate,  it  may  be  observed,  that  in  general  it  is  considered  most  expedient  that  the  same 
person  should  be  trustee  upon  both,  and  there  does  not  appear  to  be  such  a  clear  case  of 
collision  made  out  as  to  warrant  us  in  sustaining  the  objection. 

Lord  Craiqib. — In  the  whole  circumstances,  I  think  Mr.  Stuart  equally  as  objection- 
able as  Mr.  Bobison.  It  is  true  we  have  not  the  same  satisfactory  evidence  in  regard  to 
him  as  to  the  latter,  but  [109]  we  have  sufficient  to  create  a  strong  suspicion  of  his 
having  been  concerned  in  these  purchases.  A  trustee  holds  a  judicial  office,  and  there- 
fore he  should  be  above  all  suspicion.  In  regard  to  the  objection  of  adverse  interest,  it 
does  not  always  follow  that  when  there  are  daims  or  accounts  to  be  cleared  up  between 
two  estates,  that  it  is  a  good  objection  that  a  party  is  truntee  on  one  of  them.    It  may, 
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on  the  contiary,  be  highly  beneficial  that  he  should  have  the  adminifitration  of  both 
estates.  Mr.  Webster  is  evidently  a  mere  substitute  for  Mr.  Stuart,  and  therefore  I 
think  there  should  be  a  new  election  altogether. 

Lord  Gillibs  thought  the  interlocutor  right 

Lord  President. — I  certainly  have  a  strong  suspicion  that  Stuart  was  concerned 
with  his  party  in  the  attempts  to  purchase  bills,  but  I  have  not  that  evidence  which 
entitles  me  to  hold  the  fact  as  proved  against  him.  He  has  perhaps  been  more  prudent, 
and  has  kept  more  in  the  back  ground  than  Mr.  Bobison. 

[Of.  Cheyne  v.  GhUhrie,  pod,  6  S.  1053.J 


No.  30.  VI.  Shaw  109.    28  Nov.  1827.    let  Div.— Lord  Eldin. 

Admiral  Maitland,  Pursuer. — Jardine. 

Sir  C.  CocKSBSLL  and  H.  Trail,  Defenders. — Jameson — Marshall. 

TMe  to  Pwsue — Heritable  or  Moveable — RigTU  in  Security — [DiepoeiHon  ex  facie  absolute 
— Limits  of  Security — Future  Advances] — Indefinite  Payment, — ^A  creditor  holding 
a  security  over  an  estate  by  an  ex  facie  absolute  disposition  and  sasine  qualified  by  a 
back-bond,  having  made  advances  on  general  account  to  the  debtor,  and  received 
indefinite  payments ;  and  the  debtor  having  died  indebted  in  a  laige  balance ;  and  the 
creditor  having  thereafter  sold  the  estate,  and  an  action  having  been  brought  against 
him  by  an  executor-creditor  of  the  debtor,  who  had  not  confirmed — Held, — 1. — That 
the  executor-creditor,  although  not  confirmed,  had  a  good  title  to  pursue. — 2. — ^That 
the  estate  having  been  converted  into  money,  he  was  entitled  to  insist  to  the  effect 
of  attaching  it; — but, — 3. — ^That  the  creditor  was  entitled  to  apply  the  price  in 
extinction  of  the  debts  due  to  him. 

In  1812  the  late  Patrick  Maitland,  merchant  in  Calcutta,  being  desirous  to  purchase 
the  estate  of  Dunbrae  in  the  county  of  Fife,  but  not  being  possessed  of  funds  at  the 
time,  entered  into  an  arrangement  with  his  correspondents,  Cockerell,  Trail,  and' 
Company  of  London,  by  which  they  agreed  to  advance  the  price,  being  L.  18,000,  and 
take  an  absolute  disposition  in  their  own  name,  but  qualified  by  a  back-bond  in  favour 
of  Mr.  Maitland.  Accordingly  in  May  1813  they  paid  L.14,000  of  the  price,  and  after- 
wards the  balance  of  L.4000 ;  and  an  ex  facie  absolute  disposition  was  thereupon 
granted  by  the  proprietor  to  the  defenders,  (two  of  the  partners  of  the  company,)  who 
at  the  same  time  executed  a  back-bond,  by  which  they  bound  themselves  to  convey 
[110]  the  property  to  Mr.  Maitland  "  only  upon  this  express  condition,  that  the  whole 
sums  already  advanced,  and  hereafter  to  be  advanced  by  us  in  payment  of  the  said 
price,  or  otherwise  on  account  or  in  consequence  of  the  said  purchase,  and  all  relative 
expenses,  should  be  previously  repaid ; — that  they  should  also  be  relieved  of  all  securities, 
oUigations,  and  engagements  in  consequence  of  the  purchase ;  but  that  while  the  right 
and  title  to  the  said  lands  remain  vested  in  our  names,  it  shall  be  lawful  and  competent 
to  us  and  our  foresaids  to  exercise  every  act  of  property  and  ownership  upon  or 
respecting  the  said  lands  and  estate,  without  consent  of  the  said  Peter  Maithmd  and  his 
foresaids,  as  fully  and  freely  in  all  respects  as  any  absolute  and  limited  proprietor  of 
lands  and  heritages,  situated  in  Scotland,  may  by  law  do  or  cause  to  be  done ; "  and 
particularly  to  exercise  the  power  of  eiUier  burdening  the  subjects  with  debl^  or  of 
absolutely  selling  them. 

The  defenders  were  infeft  in  virtue  of  the  disposition,  but  the  bond  was  never 
recorded.  The  sum  which  had  been  paid  was  placed,  in  the  books  of  the  company,  to 
the  debit  of  the  general  account  of  Mr.  Maitland.  Various  sums  were  subsequently 
advanced  by  the  company  on  his  behalf,  without  reference  to  the  property ;  and  he 
made  several  indefinite  payments,  all  of  which  were  entered  in  the  general  account. 
Mr.  Maitland  having  returned  to  England,  and  there  being  a  balance  of  L.28,000  against 
him,  including  the  advances  for  Dunbrae,  he  granted  an  English  bond  for  the  penal 
sum  of  L.56,()00,  on  the  10th  of  October  1815,  to  the  partners  of  the  company,  whereby 
they  became  preferable,  according  to  the  law  of  Englaiid,  to  simple  contract  creditors ; 
and  a  new  account  was  thereupon  opened,  called  the  bond  account^  in  which,  after 
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debiting  him  with  the  L.  28,000,  they  gave  him  credit  to  the  same  extent  for  the  bond. 
A  new  general  acooont  was  then  opened,  in  which  various  entries  both  to  his  debit  and 
credit  were  made,  whereby,  at  the  period  of  his  death,  on  the  29th  of  January  1821, 
there  was  a  balance  in  his  favour  of  L.9363 ;  but  no  payments  had  been  made  in  the 
mean  while  to  the  account  of  the  bond ;  so  that  after  adding  interest  to  the  L.28,000, 
and  deducting  the  above  balance,  there  remained  L.18,636  due  by  him  to  the  company. 
In  the  mean  while  some  of  the  partners  of  the  company  had  been  changed,  but  no 
dissolution  had  taken  place.  In  1824  the  estate  was  sold  by  the  defenders  for  L.22,000 
under  the  absolute  disposition;  and  at  this  time  the  above  sum  of  L.18,636  had  been 
increased  by  interest  to  L.21,550,  so  that  they  had  only  a  balance  in  their  hands  of 
L.450.  The  pursuer,  who  was  a  credi-  [111]  -tor  of  Mr.  Maitland,  and  stated  that  he 
acted  also  as  trustee  for  his  other  personal  creditors,  then  obtained  an  edict  from  the 
Commissary  Court  as  executor-creditor,  and  having  founded  a  jurisdiction  against  the 
defenders,  he  raised  the  present  action,  on  which  he  executed  an  arrestment  of  the  price 
in  the  hands  of  their  agents,  to  whom  it  had  been  paid.  In  this  action,  after  setting 
forth  the  transaction  relative  to  the  disposition  and  back-bond,  he  allied  that  the 
defenders  had  received  full  payment  of  their  advances  in  relation  to  the  estate  and 
therefore  concluded  that  they  should  be  ordained  to  pay  to  him  the  price  which  they 
had  received.  Agaii^t  tlua  claim  the  defenders  maintained  various  pleas,  but 
particularly, 

1.  That  although  a  decree-dative  in  favour  of  a  party  as  executor  qua  nearest  in  kin 
is  held  a  sufficient  title  to  pursue  an  action,  seeing  that  in  that  case  the  party  stands  in 
the  situation  of  an  universal  successor,  yet  the  case  was  different  where  a  party  claimed 
as  executor-creditor,  because  his  proceedings  were  of  the  nature  of  legal  diligence  for 
attaching  the  property  of  the  defunct ;  and  as  a  confirmation  was  essential  to  effecting 
that  atts^ment,  he  could  have  no  title  to  pursue  unless  he  had  obtained  a  confirmation 
which  the  pursuer  had  not,  and  therefore  his  title  to  insist  was  objectionable. 

2.  That  as,  at  the  death  of  Mr.  Maitland,  he  had  a  reversionary  interest  under  the 
bond,  and  the  sum  in  question  was  the  price  of  the  estate  in  which  he  had  that  interest, 
and  as  the  nature  of  it  must  be  judged  of  as  at  the  period  of  his  death,  it  must  be  held 
to  be  heritable,  and  therefore  could  not  be  attached  by  the  diligence  of  confirmation  by 
an  executor-creditor. 

3.  That  as  the  defenders  had  acquired  a  real  right  in  the  estate  under  the  absolute 
disposition  and  sasine,  while  Mr.  Maitland  under  the  bond  had  merely  a  personal  claim 
against  them  for  reconveyance  of  the  estate,  or  payment  of  the  price,  &iey  were  entitled 
to  resist  that  personal  claim,  not  only  till  the  whole  conditions  of  the  bond  were  per- 
formed, but  tUl  the  whole  debts  otherwise  due  to  them  were  paid ;  and  therefore,  as 
Mr.  Maitland  could  not  have  insisted  for  a  reconveyance  of  the  estate,  or  payment  of 
the  price,  till  he  had  satisfied  all  their  claims,  the  pursuer  could  not  be  in  a  better 
condition. 

4.  That  as  the  payments  had  been  made  by  Mr.  Maitland  indefinitely,  the  defenders 
were  entitled  to  apply  them  in  extinction  of  the  debts  which  were  not  secured ;  and 
therefore,  as,  after  applying  them  to  the  debts  contracted  by  him  under  the  general 
account,  there  remained  unpaid  the  sums  advanced  on  the  security  of  the  estate,  they 
were  entitled  to  keep  the  price  which  they  [112]  had  received,  and  were  liable  to 
account  only  for  the  balance ;  and, 

5.  That  it  was  established  by  letters  which  passed  between  them  and  Mr.  Maitland, 
that  it  was  the  understanding  of  both  parties  that  the  indefinite  payments  should  be 
applied  in  the  above  manner. 

On  the  other  hand,  it  was  maintained  by  the  pursuer, 

1.  That  there  was  no  foundation  for  the  distinction  between  the  case  of  an  executor 
qua  nearest  of  kin  and  an  executor-creditor ; — ^that  in  both  cases  the  decree  was  a  good 
tentative  title  to  pursue  an  action,  and  it  was  only  necessary  to  confirm  before  extract 

2.  lliat  as  the  estate  had  been  sold  and  converted  into  money,  and  the  decree  qua 
executor  obtained  thereafter,  the  confirmation,  when  expede,  would  be  an  effectual 
diligence  for  attaching  the  price. 

3.  That  as  the  back-bond  expressly  declared  that  the  defenders  should  have  right 
only  to  hold  the  estate  in  security  of  the  advances  they  had  made  or  might  make  in 
relation  to  it,  they  were  not  entitled  to  insist  in  retaining  the  estate  or  the  price  in  pay- 
ment of  advances  not  made  in  reference  to  it. 


TLStew.  ^  MAITLAND  U    SIR  0.  OOOKEBBLL,   fta  867 

4.  That  as  the  paymentB  were  made  under  the  law  of  England ;  and  as  there  had, 
during  the  suhsistence  of  the  security,  been  a  change  of  partners  in  the  company ;  and 
as  by  that  law  indefinite  payments  are  applied  in  duriarem  sortem  ;  and  as  new  partners 
cannot  avail  themselves  of  them  to  extinguish  debts  contracted  since  they  entered  to 
the  company ;  the  defenders  were  bound  to  apply  all  the  payments  they  had  received 
to  the  extinction  of  the  advances  on  account  of  the  estate,  and  not  to  the  debts  arising 
on  the  general  account.  The  Lord  Ordinary  having  reported  the  case,  the  Court 
*<  sustained  the  title  of  the  pursuer,  but,  upon  the  merits,  found  the  defenders  liable  to 
the  pursuer  in  the  admitted  balance,  and  ordained  him  to  produce  a  confirmation  to 
that  extent  before  extract;"  but^  quoad  uUrOy  sustained  the  defences,  and  assoilzied  the 
defenders  with  expenses. 

LoBD  Balgrat. — ^There  is  nothing  in  the  objections  to  the  title  of  the  pursuer.  It 
is  said  that  the  reversionary  right  was  not  moveable ;  but  the  lands  have  been  sold,  and 
therefore  the  price  is  attachable  by  the  ordinary  diligence  competent  against  moveables. 
On  the  merits,  however,  the  defences  are  well  founded.  There  was  both  a  legal  and 
conventional  right  of  retention.  By  the  disposition,  an  absolute  right  to  the  estate  was 
vested  in  the  defenders.  They  were,  no  doubt,  under  a  personal  obligation  to  reconvey 
on  the  price  being  repaid ;  but  tUs  was  never  done  by  Mr.  MaiUand,  and  the  de- 
[113]  -fenders  were  entitled  to  retain  the  estate  till  every  fraction  advanced  by  them, 
either  in  relation  to  the  estate  or  otherwise,  was  paid.  But,  independent  of  the  legal 
right  of  retention  arising  from  the  deed,  the  correspondence  between  the  parties  shows 
clearly  that  it  was  the  distinct  understanding  of  Mr.  Maitland  that  the  defenders  should 
hold  the  estate  till  all  their  claims  were  satifd&ed. 

LoBD  GiLLiBB  concurred. 

LoBD  Craigib. — I  am  of  the  same  opinion.  The  question  is  to  be  decided  by  the 
law  of  Scotland,  and  not  by  that  of  England.  It  was  a  Scottish  contract,  and  in  relation 
to  a  Scottish  estate.  There  is  a  recognised  distinction  between  the  case  where  a  party 
holds  an  absolute  right  to  an  estate,  and  a  mere  lien  or  burden  over  it.  In  the  former 
case,  the  party  is  entitled  to  retain  till  relieved  of  all  his  advances,  and  that  is  the  one 
before  us. 

The  LoBD  P&BBiDRirr  concurred. 

Punuei^s  iltrf^iorttieg.— (2.)— Grierson,  Feb.  26,  1780,  (759) ;  WUson,  Nov.  29, 
1808,  (F.C.);  Wilson,  May  31,  1809,  (F.C.);  Angus,  Dec.  6,  1825,  {ante,  VoL  IV.  No. 
208).--(4.)— -1  Meriv.  604 ;  Raym.  287 ;  Peake,  N.P.  64 ;  6  Taunt.  597. 

Defender^  ilv^Aon^tes.— (1.)— Carmichael,  June  22,  1742,  (2791);  Wilson  and 
M'Lellan,  June  26,  1823,  {ante.  Vol.  II.  No.  408).— (2.)— 2  Ersk.  2,  20 ;  Munro,  May 
21,  1794,  (5548).— (3.)— 2  Ersk.  8,  11;  Niblie's  Creditors,  Feb.  16,  1782,  (1154); 
Bartlet,  Nov.  27,  1812,  (F.C.);  Brough's  Creditors,  Nov.  26,  1793,  (2585);  Dougall, 
June  11,  1794,  (Bell's  FoL  Ca.  p.  41);  Robb's  Creditors,  June  7,  1808,  (No.  5,  Ap. 
Compen.);  1  Bell,  683.— (4.)— 1  St.  18,  8;  3  Ersk.  4,  22. 

[Cf.  Rweea  v.  Earl  of  Breadalhane,  7  S.  770 ;  6  W.  &  S.  256 ;  6  S.R.R  (H.L.)  649  ; 

Rohertwn  v.  Duff,  2  D.  297.] 


No.  81.  VI.  Shaw  113.    28  Nov.  1827.    2nd  Div.— Lord  Medwyn. 

W.  Brack,  Pursuer. — Fvllerton — jB.  Bell. 
A.  Hogg  and  G.  Johnstone,  DefendenL-— i>.  of  F.  Moncreiff'^Mcyte. 

Foreign  —  IMivery  —  Trust  —  Faculty — Heritage,  Conveyance  of.-— A  proprietor  of 
landed  property  in  Scotland,  residing  abroad,  having  executed  a  deed  according  to 
the  Scotch  forms,  whereby  he  conveyed  his  property  to  a  trustee,  for  the  purpose 
of  paying  to  him  the  rents  during  his  life,  and,  after  his  death,  of  conveying  the 
property  to  such  persons  as  he  £&ould  specify  in  his  will ;  and  having  thereafter 
executed  a  will,  tested  according  to  the  TCngliali'  form,  revoking  all  "  wills  formerly 
made,"  and  bequeathing  the  Scotch  property  to  a  certain  party,  but  without 
making  special  reference  to  the  trust-deed ;  and  these  deeds  having  been  found 
undelivered  in  his  repositories  on  his  decease^Held,  in  a  competition  between  the 
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heir  at  law  and  the  nominee  under  the  will, — 1. — That  the  trust-deed  did  not  require 
delivery. — 2. — That  it  was  not  revoked  by  the  will; — and,— 3. — That  the  will, 
though  not  tested  according  to  the  forms  of  the  law  of  Scotland,  was  effectual  as  a 
deed  of  instructions,  and,  along  with  the  trust^eed,  was  sufficient  to  carry  the 
property  from  the  heir  at  law. 

The  late  Mr.  Virtue  of  Manchester  in  the  island  of  Jamaica,  being  possessed  of 
certain  heritable  property  in  Berwickshire  in  Scotland,  shortly  before  his  death, 
executed,  accoiding  to  the  forms  of  the  law  of  Scotland,  a  tnist-diBposition,  dated  30th 
April  1822,  whereby  he  conveyed  this  property  to  George  Johnstone,  [114]  in  trust, 
for  purposes  which  were  set  forth  in  the  deed  as  follows  : — "  In  the  first  place,  he  shall 
account  to  me  for  the  rents  and  profits  thereof  during  my  life ;  and,  in  the  second 
place,  at  my  death  he  shall  assign  and  dispone  the  whole  premises  to  such  person  or 
persons  as  I  shall  specify  and  name  in  my  will,  or  by  any  separate  writing  or  letter  to 
that  effect ;  and  it  shall  be  sufficient  to  my  said  trustee  to  dispone  the  same  accordingly, 
although  such  writing  or  letter  hath  not  the  legal  solemnities  of  a  deed.''  This  trust- 
disposition  contained  procuratory  and  precept,  but  there  was  no  clause  dispensing  with 
delivery;  and  it  was  found  in  the  repositories  of  Mr.  Virtue  at  his  death,  which 
happened  in  December  1823.  In  his  repositories  was  also  found  a  will,  dated  February 
14,  1823,  executed  according  to  the  forms  of  the  law  of  Jamaica,  and  not  probative,  or 
capable  of  carrying  heritage  by  the  law  of  Scotland.  Agreeably  to  usual  style,  this 
wUl  "  revokes  all  wills  formerly  made,''  and  then,  after  leaving  certain  legacies,  proceeds : 
— " Item,  I  give  and  bequeath  to  my  nephew  Adam  Hogg"  (the  defender)  ''  the  residue 
and  remainder  of  my  property,  real,  personal,  and  mixed,  consisting  of  lands,  houses,  &c. 
in  Berwickshire,  Great  Britain ;  and  of  Roxburgh  Castle,  with  the  slaves,  stock,  &o.  in 
this  island,"  &c. 

The  trust-deed  having  been  forwarded  to  Johnstone,  he  took  infef tment  thereon, 
and  immediately  disponed  the  property,  in  conformity  to  the  will  of  the  deceased,  to 
the  defender  Hogg,  who  made  up  titles  accordingly.  On  this  the  pursuer  Brack,  who 
also  was  a  nephew  of  Mr.  Virtue,  and  his  heir  at  law,  having  expede  a  general  service 
to  his  uncle,  raised  the  present  action  of  reduction  for  setting  aside  the  trust-disposition 
and  will,  on  the  grounds, 

1.  That  the  trust-deed  not  being  delivered,  and  not  containing  any  clause  dispensing 
with  delivery,  was  not  completed,  and  was  consequently  null 

2.  That  it  was  revoked  by  the  wilL 

3.  That  the  will,  not  being  tested  according  to  the  solemnities  of  the  law  of  Scotland, 
was  null  and  void  to  the  effect  of  carrying  Scotch  heritage  from  the  heir  at  law ;  and 
in  support  of  these  reasons  of  reduction  he  argued, 

1.  That  as  one  great  object  of  the  grantor  in  executing  the  trust-deed  in  question 
was  to  convey  his  property  to  the  trustee,  to  be  possessed  by  him  during  his  (the 
grantor's)  life,  and  so  necessarily  to  take  effect  prior  to  his  death,  delivery  was  essential 
to  its  validity ;  and  that  it  was  impossible  to  divide  the  deed  into  two  parts,  and  say 
that  delivery  was  not  necessary  as  to  one  part^  while  it  was  essential  as  to  the  other. 

[115]  2.  That  a  deed  not  probative  by  the  law  of  Scotland,  although  incapable  of 
conveying  Scotch  heritage,  may  effectually  revoke  a  conveyance  of  heritage,  and  that 
the  words  of  revocation  here  were  sufficient  to  effect  this  object,'in  bo  tax  as  the  deed  in 
question  was  a  mortia  eauad  deed ;  the  more  especially,  as,  in  the  technical  language  of 
the  law  of  England,  (which  was  that  of  Jamaica,)  the  term  "  will "  is  applied  to  a 
bequest  of  land,  while  "  testament "  is  the  word  used  as  to  moveables. 

3.  That  the  trust-deed  in  question  not  having  nominated  any  person  to  take  under 
it  after  the  grantor's  death,  did  not  divest  him ;  but,  notwithstanding  its  subsistence, 
that  the  right  of  the  heir  was  totally  unaffected  till  the  execution  of  the  will,  which 
alone  was  calculated  to  defeat  that  right; — that  the  right  of  an  heir  could  not  be 
defeated  by  an  improbative  deed,  any  more  than  by  a  deed  on  deathbed ;  and  that  the 
reservation  of  a  power  to  do  this,  as  contained  in  the  trust^eed,  could  not  alter  the 
case,  as  no  man  can  reserve  to  himself  power  to  convey  heritage  in  a  manner  contrary 
to  law ;  and  as  to  the  case  of  Willocks  t?.  Auchterlony,  that  it  could  not  be  quoted  as 
parallel  to  the  present,  since  it  did  not  appear  from  the  report  of  that  case  whether  the 
terms  of  the  toust-deed  there  were  similar,  or  whether  the  will  might  not  have  been 
tested  according  to  the  Scotch  form ;  and  besides,  that  at  any  rate  the  Judges  were  very 
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much  dmded  in  opinion  on  it;  and  Pnrident  Blair,  in  the  later  case  of  Laing  v. 
WhytelaWy  had  laid  down  a  doetrine  directly  opposite ;  and, 

4.  That  even  if  Mr.  Yirtne  could  competently  have  exercised,  by  an  improbative 
deed,  the  faculty  of  naming  an  heir  ieeeived  in  the  trost^iispoeitiony  he  had  not  Talidly 
done  80,  as  the  will  made  no  reference  to  the  trust-deed,  and  so  could  not  be  held  to 
have  been  in  exercise  of  the  &culty  there  reserved. 

To  this  it  was  answered, 

1.  That  the  tmst^eed  in  question  was  undoubtedly  a  deed  which  did  not  require 
deliyeiy,  both  because  the  granter  had  reseired  to  himself  in  it  what  was  equivalent  in 
substance  to  his  own  liferent^  and  because  it  was  truly  in  its  chief  purpose  a  martU 
onitfddeed. 

2.  That  the  will  was  obviously  for  the  purpose  of  carrying  the  trustdeed  into  effect^ 
and  not  of  revoking  it;  but  that  at  any  rate  the  revocation  of  aU  "wiUs^  could  not 
possibly  touch  a  trust^ispoeition  of  Scotch  heritage,  as  had  lately  been  determined  in 
the  case  of  Fordyce  v.  Cockbum,^  where  the  revoking  words  P16]  were  much  stronger, 
being  of  "  all  wills  and  testamentary  dispositions." 

3.  That  the  late  Mr.  Virtue  having  effectually  and  validly,  according  to  the  forms 
of  the  law  of  Scotland,  conveyed  to  the  trustee  the  property  in  question  for  the  purpose 
therein  expressed  of  disponing  it  to  a  person  to  be  named,  he  could  effectually  name  such 
person  by  any  deed  probative  according  to  the  law  of  the  country  where  it  was  executed, 
so  as  to  be  legal  evidence  of  his  will ; — that  the  testament  here  was  of  the  nature  of  a 
deed  of  instructions ;  and  whether  or  not  it  might  have  been  subject  to  challenge  on 
the  head  of  deathbed,  had  it  been  executed  in  circumstances  to  give  rise  to  such  a  plea, 
its  validity  as  a  deed  of  instructions,  though  not  in  the  Scotch  form,  or  containing  dis- 
positive words,  was  fixed  by  the  case  of  Auchterlony,  which  was  almost  exactly  similar 
to  the  present,  and  the  doctrine  established  in  which  had  been  recognised  in  several 
later  cases ;  and  as  to  the  opinion  of  President  Blair  in  the  case  of  Laing  v.  Whytelaw, 
that  the  Court  in  that  case  had,  by  a  very  great  majority,  pronounced  judgment  in  direct 
opposition  to  his  Lordship's  views;  and, 

4.  That  an  express  reference  in  the  will  to  the  trust<ieed  was  unnecessary ;  for  the 
trust-deed  directing  the  trustee  to  convey  to  the  persons  the  granter  should  specify  in 
his  will,  and  the  ynUl  making  reference  to  the  property  disponed  in  the  trust-deed,  suffi- 
ciently established  that  it  was  executed  with  reference  to  the  reserved  power  in  the 
trostdeed. 

The  Lord  Ordinary  reduced  in  terms  of  the  libel,  on  the  ground  that  the  trustdeed 
was  ineffectual  from  want  of  delivery;  but  the  Courts  after  ordering  Gases,  altered  his 
Lordship's  interlocutor,  and  found ''  the  trustdeed  in  this  case  effectual,  although  it  con- 
tained no  clause  dispensing  with  the  delivery,  and  was  not  delivered  during  the  life  of 
the  granter, — and  the  will  afterwards  executed  by  him  likewise  effectual,  as  a  declara- 
tion of  intention  and  instruction  to  his  trustee  relative  to  the  disposal  of  his  heritable 
property  after  his  death ; "  and  therefore  assoilzied  the  defender. 

Lobs  PnniLLT. — The  first  question  is  that  disposed  of  by  the  Lord  Ordinary ;  for 
if  his  Lordship's  interlocutor  on  that  point  be  adhered  to,  it  is  unnecessary  to  go  to  the 
other  points ;  but  I  entertain  great  doubts  of  it.  The  trust-deed  has  two  objects,  and  so 
far  as  concerns  the  fee,  it  is  only  to  take  effect  at  the  death  of  the  granter,  which  is 
equivalent  to  delivery.  I  cannot  think  that  this,  which  is  the  principal  object  of  the 
deed,  can  be  defeated,  because  this  person  did  not  find  [117]  it  necessary  to  deliver  it^ 
in  order  to  have  his  rents  drawn ;  and  as  to  the  fee  of  the  property,  I  cannot  conceive 
the  necessity  for  delivery  of  a  deed  which,  quoad  that,  was  mortis  emtsd.  Then,  if  valid, 
although  not  delivered,  the  next  question  is,  what  effect  is  to  be  given  to  it?  and  there 
can  be  no  doubt  but  that,  on  the  infef tment  of  the  trustee,  it  must  have  denuded  the 
truster,  and  that  the  trustee's  right  was  completed  by  his  inf eftment.  Now,  if  no  direc- 
tions had  been  given,  the  consequence  would  have  been,  that  the  truster  was  denuded, 
and  the  trustee  would  have  held  for  behoof  of  the  heir  at  law,  and  it  would  have  been 
incompetent  and  unnecesaaiy  for  the  heir  at  law  to  serve  in  order  to  take  it  up.  Then 
the  remaining  question  is,  Of  what  effect  is  the  testament  ?  Now,  as  to  that^  I  think  it 
is  just  to  be  received  as  a  direction  to  the  trustee  for  the  fulfilment  of  the  purposes 

1  July  6,  1827,  {ante.  Vol  V.  No.  437). 
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declared  in  the  first  clause  of  tlie  trust-deed.  No  doubt,  it  does  not  refer  to  the  trust- 
deed,  but  it  was  not  necessary  to  do  so ;  for  it  was  a  direct  will,  and  that  was  what  was 
provided  in  the  trust-deed,  and  that  the  trustee  was  to  convey  to  the  person  named  in 
the  will.  It  is  said  that  the  will  revoked  the  trust-deed,  because  it  revoked  all  prior 
wills ;  but  so  far  from  doing  this,  it  was  just  carrying  into  effect  its  purposes,  and  a  com- 
pleting of  what  the  truster  had  in  view ;  and  I  cannot  distinguish  any  thing  in  principle 
between  this  and  the  case  of  Auchterlony.  It  is  very  true,  that  if  the  will  had  been 
executed  on  deathbed,  it  would  have  been  a  very  different  question,  because  the  heirs  at 
law  are  not  excluded  by  the  trust-deed,  and  might  therefore  have  set  aside  the  settle- 
ment ;  and  this  is  the  principle  of  the  decision  in  the  case  of  John  Duke  of  Boxburghe, 
and  I  have  complete  evidence  of  that  in  the  notes  which  I  have  of  the  opinions  of  the 

Judges. 

Lord  Allowat. — I  entirely  concur  with  the  opinion  delivered.  It  is  clear  that  no 
delivery  was  necessary,  as  this  was  a  mortis  causd  deed,  and  also  contains  what  amounts 
to  a  reservation  of  liferent.  I  am  equally  clear  that  the  will  does  not  revoke  the  trust- 
deed  ;  and  as  to  the  will  being  effectual,  if  ever  there  was  a  serious  rerum  jvdicatarum 
fixing  a  point  of  law,  it  is  here. 

Lord  Glbnlbb. — I  confess  that  I  am  not  quite  satisfied  that  this  deed  should  be 
sustained  as  effectual  to  defeat  the  right  of  the  heir  at  law.  It  seems  to  be  admitted, 
that  whatever  might  have  been  the  form,  the  deed  must  have  been  executed  in  liege 
paustie.  But  why  should  the  objection  of  deathbed,  which  applies  only  to  heritage,  be 
competent  to  the  heir,  when  his  interest  is  not  excluded,  if  it  be  not  competent  also  to 
make  use  of  the  equally  strong  plea,  that  the  estate  has  been  carried  away  from  him  by 
an  improbative  deed  %  And  if  the  objection  on  deathbed  be  competent,  why  should  not 
every  other  objection  founded  on  our  rules  relative  to  the  conveyance  of  heritage  be  also 
competent)  As  to  the  case  of  Auchterlony,  it  is  explicitly  stated  in  the  report,  as  the 
ground  of  decision,  that  the  interest  of  the  heir  was  put  an  end  to  by  the  trust-deed. 
This  may  not  be  a  proper  as-  [118]  -sumption  of  the  fact  in  that  case ;  but  the  question 
was  not  gone  into,  and  it  is  assumed  to  be  the  case.  But^  besides,  there  is  a  difference 
between  the  trust-deed  in  Auchterlony's  case  and  that  here.  In  Auchterlony's  the 
trustee  was  to  pay  debts  and  legacies  already  granted  or  to  be  granted,  and  there  is 
nothing  from  beginning  to  end  of  the  report  that  shows  that  the  trust-deed  was  not 
delivered.  On  ti^e  whole,  therefore,  as  the  heir's  right  was  not  defeated  by  the  trust- 
deed,  and  as  it  was  quite  competent  for  him  to  state  iJl  objections  to  the  mode  in  which 
the  heritage  was  conveyed  away  from  him,  I  am  not  satisfied  that  this  will  is  effectual. 

Lord  Justios-Clbrk. — I  have  not  been  able  to  bring  my  mind  to  concur  with  the 
leading  point  in  the  Lord  Ordinary's  interlocutor.  As  to  that»  I  agree  with  all  of  the 
opinions  delivered  by  your  Lordships,  that  this  is  a  deed  of  the  nature  of  a  mortis  causd 
settlement)  and  that  the  granter  had  also  a  material  interest  in  it ;  and  I  have  therefore 
no  doubt  that  delivery  was  not  necessary.  I  think  it  is  apparent  from  the  report  of  the 
case  of  Auchterlony  that  there  was  no  delivery  there.  The  only  remaining  queslaon  is, 
whether  the  will,  executed  according  to  the  forms  of  the  law  of  England,  is  sufficient  to 
carry  into  effect  the  purposes  of  the  trust-deed  ?  It  is  said  that  it  revoked  all  wills,  and 
that  this  trust-deed  is  cut  down  by  it ;  but  I  cannot  arrive  at  that  conclusion.  The 
recalling  of  all  wills  cannot  possibly  extend  to  this  trust-deed,  and  as  to  that  we  have 
a  decided.precedent  in  the  late  case  of  Fordyce.  It  is  pointedly  stated,  that  the  will  in 
the  case  of  Auchterlony  was  an  English  wilL  It  is  of  little  consequence,  however, 
whether  it  was  an  Engliish  or  Scotch  will,  as  it  was  simply  a  will,  and  not  a  conveyance 
of  heritage,  according  to  the  law  of  Scotland.  But  the  trust-deed  here  reserves  the 
power  to  name  by  a  will,  or  any  separate  writing  or  letter,  though  with  the  legal 
solemnities  of  a  deed.  Now,  under  that  reserved  power,  it  would  not  be  necessary  that 
it  should  be  authenticated  according  to  the  law  of  Scotland.  A  writing  of  a  much  more 
informal  purpose  than  the  one  here  would  have  been  effectual  And  there  being  here 
a  wiU  perf  ectiy  authentic  by  the  law  of  Jamaica,  it  is  quite  sufficient^  and  it  is  not  neces- 
sary that  it  should  refer  to  the  trust-deed ;  nor  do  I  think  a  case  more  on  the  principle 
of  that  of  Auchterlony  than  this  can  be  imagined;  and  as  the  validity  of  that  case  has 
always  been  acknowledged,  we  cannot  now  disturb  it.  But  we  certainly  decide  this 
without  reference  to  the  argument  as  to  the  law  of  deathbed,  which  is  entirely  out  of 
the  case  here,  and  as  to  which  I  reserve  my  opinion. 
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Pitnuer^e  Auauniiies.^2.)—BBXelej,  Feb.  2,  1816,  (F.C.);  Moir,  March  2,  1820, 
(F.C.)  affinned  March  1, 1824,  (2  Shaw's  Ap.  Ca.  p.  9).--(3.)— Bellenden,  Feb.  14, 1825, 
{ante.  Vol.  HI.  No.  365);  Davidaon,  Dec.  20,  1797,  (5597,  and  No.  1  Ap.  Her.  and 
Mov.)— (4.) — Henderson  v,  Wilson  and  Melville,  Jan.  31,  1797,  (15,444,)  as  reversed 
in  H.  of  L. 

PL19]  Defendert^  AtahoriHe9.—il.)—2  Ersk.  2,  44 ;  Tait  on  Evidence,  148 ;  Hadden, 
June  19, 1677,  (16,997);  Stark,  Dec  11, 1679,  (17,002);  M'Bride,  Jan.  6, 1680,  (17,002); 
Trotter,  Jan.  1,  1706,  (17,004);  Corbet  Porterfield,  May  15,  1821,  (ante,  VoL  I.  No.  6). 
— (2.)— Fordyce,  Jnly  5, 1827,  {ante,  VoL  V.  No.  437).--(3.)— Willocks  v.  Auchterlony, 
Dec.  14,  1769,  (5539,)  affirmed;  Simpson,  Dec  10,  1751,  (5  Brown's  Sup.  794); 
Laing  v.  Whytelaw,  Nov.  16,  1809,  (not  reported,  but  see  2  Shaw's  Ap.  Ca.  p.  13, 
footnote). 
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No.  36.  VI.  Shaw  125.    24  Nov.  1827.    Ist  Div.— Lord  Newton. 

J.  CoBSAN,  Petitioner  and  Bespondent. — Jeffrey — OiUies. 

A.  CsAWTORD,  Eespondent  and  Petitioner. — SoL-Oen.  Hope — Pyper. 

Bankrupt — Sequedration — Truetee-^Pereonal  Obfeciion, — Circumstances  under  which 
personal  objections  to  two  competing  candidates  for  the  office  of  trustee  on  a  seques- 
trated estate  were  sustained. 

The  estates  of  John  Qibb,  merchant  in  Paisley^  having  been  sequestrated,  and 
Andrew  Crawford  appointed  interim  factor,  a  competition  arose  between  him  and  James 
Gorsan,  merchant  in  Olasgow,  for  the  office  of  trustee.  Creditors  to  the  extent  of 
L.1363  : 5  : 5,  voted  for  Crawford,  while  thoee  who  voted  in  favour  of  Corsan  amounted 
to  L.906  : 2  : 2 ;  but  several  of  the  votes  in  favour  of  Crawford  were  objected  to  by 
Corsan,  and  particularly  that  of  William  Bums,  the  brother-in-law  of  the  bankrupt, 
whose  claim  was  for  L.953  :  10 :  11.  After  the  vote  had  been  taken,  a  personal  objec- 
tion was  stated  against  Corsan,  arising  out  of  these  circumstances :  About  two  months 
prior  to  the  sequestration,  but  before  Oibb  had  been  rendered  bankrupt,  the  company 
of  Corsan  and  Broom,  of  which  Corsan  was  the  leading  partner,  being  creditors  of  Gibb^ 
addressed  to  him  the  following  letter,  which  was  in  the  handwriting  of  Corsan : — <*  We 
send  you  a  correct  statement  of  your  account  I  had  no  idea  you  owed  us  so  much.  It 
is  really  shameful  on  your  part  to  have  taken  us  in  such  a  sum — L.165:18:ll. 
Nothing  has  vexed  me  so  much  as  to  be  involved  so  much  with  you  after  the  pretended 
friendship  you  have  affected  towards  us.  I  believe  you  really  did  not  know  the  state  of 
our  account,  or  you  could  not  have  remained  so  hardened,  when  we  are  so  severe 
sufferers  by  you.  Rank  us  in  your  Ust  for  L.165  :  18  :  11.  Take  no  notice  of  the  few 
plaids  in  our  hands — C.  and  B. — On  all  considerations,  you  should  lay  aside  30  or  40 
pounds  worth  of  goods  for  us,  till  you  ascertain  the  true  state  of  your  affairs." 

Both  parties  having  presented  petitions  for  confirmation,  [126]  Crawford  contended 
that  the  above  letter  established  such  an  improper  attempt  on  the  part  of  Corsan  to 
obtain  a  preference,  and  commit  a  fraud  upon  the  other  creditors,  as  rendered  him 
ineligible. 

On  the  other  hand,  Corsan  maintained,  inter  alia,  that  as  William  Bums  did  not 
value  and  deduct  various  securities  in  terms  of  the  Act  of  Parliament,  he  had  the 
majority  of  votes ;  that  the  personal  objection  rested  merely  upon  an  allied  attempt  to 
gain  a  preference,  which  could  not  disqualify  him  from  being  trustee ;  and  that  it  had 
not  been  stated  before  the  vote  was  taken. 

A  remit  having  been  made  to  the  Sheriff  of  Renfrewshire,  he  reported  that  it 
appeared  to  him  that  the  personal  objection  was  not  well  founded.  In  reference  to  this 
he  observed,  that  he  **  is  not  aware  that  an  attempt  made  by  a  creditor  to  obtain  even 
an  undue  preference  at  this  early  stage  of  the  insolvency  disqualifies  him  from  being 
afterwards  chosen  as  the  trustee.  An  attempt  to  secure  part  of  the  debtor's  effects  by 
poinding  or  other  legal  means  would  not  have  this  effect ;  and  the  reporter  doubts  if 
even  the  more  secret  and  less  reputable  means  employed  by  the  house  of  which  Corsan 
was  a  partner  is  sufficient  to  subject  him  to  the  penalty  of  being  rendered  ineligible  for 
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the  situatdon  which  he  now  daims.  He  did  not  proceed  openly  and  with  legal  diligence, 
but  entered,  as  is  alleged,  into  a  secret  treaty  with  his  debtor ;  yet,  until  the  debtor  was 
rendered  legally  bankrupt,  the  creditor  was  entitled  to  presume  that  he  might  recover 
from  his  embanassments,  and  ultimately  pay  his  debts  in  fulL 

The  Loid  Ordinary,  however,  ''sustained  the  personal  objection  to  Mr.  Corsan^ 
founded  on  the  note  or  letter  addressed  to  the  bankrupt  by  the  house  of  Corsan  and 
Broom,  of  which  Mr.  Corsan  is  a  partner,  and  sustained  the  objection  made  to  the  vote 
given  for  Mr.  Crawford  by  Mr.  William  Bums  in  toto:" — "But  in  respect  it  appears 
that  the  effect  of  sustaining  the  objection  to  the  whole  of  Mr.  Burns'  claim  will  be  to 
give  Mr.  Corsan  a  majority  in  value  of  good  votes ; " — "  and  as  the  personal  objection 
to  Mr.  Corsan,  which  has  been  sustained,  was  not  made  till  the  election  was  over ;  and 
as  he  had  a  majority  of  votes,  the  effect  must  be  to  render  a  new  election  necessary,"  he 
appointed  the  creditors  to  meet  for  that  purpose.  Both  parties  reclaimed,  and  Corsan 
then  stated  as  a  personal  objection  to  Crawford,  that  in  truth  he  was  the  mere  nominee 
of  Bums,  the  brother-in-law  of  the  bankrupt,  and  had  obtained  from  him  this  letter : — 
"  As  the  trusteeship  on  John  Gibb  junior's  sequestrated  estate  is  contested,  and  as  you 
have  been  induced  to  became  a  candidate  for  that  office  for  benefit  of  l^e  creditors 
generally,  I  do  hereby  [127]  bind  myself  to  pay  all  expenses  on  either  side,  should  you 
be  found  liable  in  the  same." 

After  granting  diligence  for  recovery  of  that  letter,  the  Court  sustained  the  personal 
objections  to  both  parties,  and  appointed  a  new  election  to  take  place. 


No.  87.  VL  Shaw  127.      24  Nov.  1827.    lit  Div.— Lord  Newton. 

A.  Crawford,  Petitioner. — Sol.-Oen.  Hope — Pyper. 
J.  Corsan  and  Others,  Bespondents. — Jeffrey — OiUiee — Heffidireon. 

SequestrcUion — Interim  Factor, — The  interim  factor  on  a  sequestrated  estate  having 
obtained  from  the  Lord  Ordinary  on  the  Bills  a  warrant  to  sell  goods,  and  it  being 
objected  that  the  Lord  Ordinary  had  no  power  to  grant  such  a  warrant,  the  Court 
waived  deciding  that  point,  in  respect  that  the  majority  of  the  creditors  bad 
authorized  the  goods  to  be  sold. 

During  the  competition  mentioned  in  the  preceding  case,  Crawford,  as  interim 
factor,  presented  a  petition,  in  the  course  of  the  vacation,  to  the  Lord  Ordinary  on  the 
Bills,  praying  for  authority,  in  virtue  of  the  66th  section  of  the  Bankrupt  Act^  to  sell 
the  stock  on  hand,  which  consisted  principally  of  muslins  and  similar  goods,  the  pattern 
and  fashion  of  which,  he  alleged,  were  continually  changing,  and  which  were  therefore 
liable  to  fall  in  value. 

This  was  resisted  by  Corsan  in  his  own  name,  and  that  of  other  creditors,  on  the 
ground, 

1.  That  the  Lord  Ordinary  on  the  Bills  had  no  power  to  grant  the  authority  which 
was  prayed  for ;  and, 

2.  That  Crawford's  object  was  to  secure  the  emoluments  arising  from  the  sale  of  the 
effects,  in  contemplation  of  being  unsuccessful  in  the  competition  for  the  trusteeship. 

The  Lord  Ordinary  "granted  warrant  to  and  authorized  the  petitioner  to  sell,  for 
behoof  of  the  creditors,  the  muslins  and  other  similar  goods^  referred  to  in  the  petition, 
belonging  to  the  bankrupt  estate.''  Against  this  judgment  Corsan  and  others  reclaimed; 
but  Crawford  having  produced  at  the  Bar  a  requisition,  signed  by  almost  all  the 
creditors,  to  dispose  of  the  goods,  and,  among  others,  by  some  of  those  whose  names 
were  associated  with  that  of  Corsan,  the  Court,  considering  this  as  affording  to  Crawford 
sufficient  authority,  waived  the  question  of  competency,  and  adhered. 
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No.  41.  VI.  Shaw  133.    27  Nov.  1827.    2nd  Div.— Lord  Oringktie. 

J.  EusSBLL,  Suspender. — SoL-Oen,  Hope — Forsyth. 
E.  KiBK,  Charger.-^-B<rf;— fT.  Bell. 


£iU  of  Exchangi 

exchange  taken  by  a  notary,  who  is  acceptor  of  the  bill,  is  inept ; — and, — 2. — That 
the  objection  may  be  pleaded  in  a  suspension  without  a  regular  reduction,  and  that 
tiie  party  is  not  barred  from  pleading  it  in  consequence  of  not  having  stated  it  in  the 
Bill-Chunber,  the  bill  and  protest  not  having  been  produced  till  after  the  letters 
were  ezpede. 

The  suspender  Russell  discounted  with  the  charger  Kirk,  the  agent  at  Kirkaldy 
for  the  Commercial  Banking  Company  of  Scotland,  a  bill  drawn  by  him  upon  and 
accepted  by  Cooper,  a  writer  in  Elirkaldy.  When  the  bill  fell  due  it  was  protested,  but 
the  protest  was  not  registered  till  nearly  six  months  thereafter.  Certain  partial 
payments  to  account  of  this  bill  were  recovered,  but  it  did  not  appear  that  any  direct 
payment  had  been  made  by  Eussell ;  and  he,  being  charged  for  the  balance,  presented  a 
bill  of  suspension  on  certain  averments  as  to  non-onerosity,  which  he  referred  to  the 
charger's  oath  in  the  Bill-Chamber.  On  considering  the  deposition  emitted  on  this 
reference,  the  Lord  Ordinary  passed  the  bill  of  suspension.  The  bill  charged  on,  and 
the  extract  of  protest^  were  not  produced  in  the  Bill-Chamber;  but  having  been 
produced  in  process  on  the  expede  letters,  it  appeared  that  the  notary  by  whom  the 
protest  had  been  taken  was  Cooper,  the  acceptor  of  the  bill,  who,  it  was  admitted,  was 
the  usual  agent  employed  by  the  bank  for  protesting  bills.  Eussell  then  objected  that 
the  protest  was  inept,  as  taken  by  a  party  interested. 

To  this  it  was  answered, 

1.  That  the  objection  came  too  late,  as  it  had  not  been  taken  in  the  Bill- 
Chamber;  and, 

2.  That  it  was  not  well  founded  in  law. 

There  were  several  other  points  involved  in  the  cause;  but  the  Lord  Ordinary, 
without  disposing  of  these,  ordered  Cases  to  the  Court  on  this  objection ;  and  in  the 
mean  time  the  acceptor  Cooper  raised  an  action  of  relief  against  Eussell,  alleging  that 
the  bill  had  been  accepted  for  his  accommodation. 

Li  the  Case  for  the  suspender  it  was  argued,  That^  consistently  with  the  purity 
essential  in  the  execution  of  the  office  of  a  notary,  it  was  impossible  to  allow  a  party 
having  such  an  interest  as  an  acceptor  of  a  bill  to  protest  his  own  bill ;  that  to  render  a 
protest  so  taken  inept,  it  was  not  necessary  to  qualify  any  direct  actual  interest  in  the 
particular  case ;  but  if  it  were,  that  the  interest  here  was  manifest,  as  Cooper  alleged 
that  he  had  accepted  the  bill  for  the  suspender's  accommodation,  and  as,  if  not  duly 
protested,  re-  [134]  -course  against  him  by  the  holder  would  be  lost,  while  the  acceptor 
would  still  continue  directly  liable  to  him ;  that  it  did  not  require  a  reduction,  as  the 
defect  appeared  ex  facie  of  the  protest;  and  that  the  objection  was  taken  as  soon  as  the 
production  of  the  protest  enabled  the  suspender  to  discover  it. 

For  the  charger,  on  the  other  hand,  it  was  pleaded.  That  in  order  to  disqualify  a 
notary,  it  was  necessary  to  show  some  direct  interest  in  the  official  act  challenged ;  but 
that,  so  far  from  having  any  interest  to  protest  the  bill  here,  his  interest  truly  lay  the 
other  way,  as  he  was  called  on  to  protest  the  bill  against  himself;  but  that  at  any  rate 
the  protest,  being  a  regular  act»  could  only  be  challenged  by  reduction ;  and  farther, 
that  as  the  suspender  was  aware  that  the  charger  was  the  agent  constantly  employed  by 
the  bank  to  protest  their  bills,  and  had  not  stated  the  objection  in  the  Bill-Chamber, 
he  was  barred  from  now  founding  on  it,  as  it  could  not  properly  be  considered  as  res 
novUer  vendens  ad  notUiam, 

The  Court  found,  "that  the  protest  on  the  bill  charged  on,  having  been  taken  by 
the  acceptor  as  a  notary  public,  is  inept,"  and  therefore  suspended  the  letters  simpliciter. 

LoBO  Obdinabt. — ^The  Lord  Ordinary  doubts  very  much  the  legality  of  any  public 
officer  acting  in  his  official  capacity  in  his  own  cause,  and  of  course  the  legality  of  a 
notary  public  protesting  against  himself  for  non-payment  of  his  bill.  The  Lord 
Ordinary  does  not  see  that  the  acceptor  had  any  interest  in  protesting  the  bill  in  so  far 
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as  himself  was  concerned,  because,  if  he  had  a  right  of  relief  against  the  drawer,  it 
would  have  been  competent  to  him  without  such  protest.  But  when  one  finds  a  person 
acting  against  himself,  protesting  his  own  bill,  which  is  certainly  out  of  the  course  of 
common  procedure,  the  kw,  jealous  of  whatever  trenches  on  its  own  purity,  will  dis- 
countenance any  such  encroachment,  and  place  no  reliance  either  on  it  or  on  its  date. 

Lord  Glbnlbb. — I  see  it  laid  down  in  the  "  Office  of  a  Notary  "  that  notaries  cannot 
act  in  matters  of  their  own  concern.  But  the  difficulty  here  is,  whether  this  was  a 
matter  of  the  notary's  own  concern.  I  do  not  think  the  objection  is  to  be  limited  to 
the  case  where  it  appears  ex  facie  of  the  protest,  though  in  that  case  it  will  he/tmdUue 
null,  while  in  the  other  it  will  only  be  liable  to  be  set  aside.  But  I  have  some  difficulty 
to  consider  it  a  matter  of  the  notary's  own  concern  to  protest  this  bill.  A  notary  may 
have  an  interest,  though  not  a  party  to  the  bill,  as  if  he  be  a  creditor  of  one  of  the 
parties  whom  he  wishes  to  mi^e  bankrupt.  I  do  not  know  what  effect  this  might 
have ;  but  I  cannot  see  that  this  man  had  ex  facte  such  an  interest  as  to  make  his  act 
invalid. 

Lord  Pitmillt. — ^There  are  some  preliminary  objections,  as  that  the  plea  was  too 
late,  and  that  the  suspender  is  barred  by  personal  exception ;  but  there  is  nothing  in 
them,  as  the  objection  was  taken  as  soon  as  it  could  be  known ;  and  on  the  merits  I 
cannot  conceive  that  a  pro-  [136]  -test  taken  by  the  acceptor  of  a  bill  against  himself 
can  be  regular.  A  Judge  might  as  well  give  decree  in  absence  against  himself.  It  is 
said  that  there  is  no  authority  against  it ;  but  the  circumstance  is  so  very  singular,  that 
I  suppose  it  never  occurred. 

Lord  Allowat. — Unless  it  had  occurred  by  accident,  I  cannot  conceive  how  such  a 
practice  could  have  been  thought  of.  Doubts  have  been  stated  as  to  the  actual  interest ; 
but  I  can  conceive  the  greatest  possible  interest  on  the  part  of  this  acceptor  to  have  the 
bill  protested,  so  as  to  preserve  recourse  by  the  holder  against  the  drawer.  This  is  a 
far  stronger  case  than  that  of  Farries,  and  I  hold  the  proceeding  which  has  taken  place 
to  be  quite  incompetent 

Lord  Justics-Clbrk. — I  agree  that  there  is  nothing  in  the  preliminary  objections. 
The  suspender  could  not  know,  and  was  not  bound  to  know  of  the  defect^  till  the  bill 
and  protest  were  produced ;  nor  am  I  moved  by  the  plea  that  a  formal  reduction  is 
necessary.  We  are  entitled  to  take  up  the  objection  in  this  shape,  and  I  am  quite  clear 
that  it  is  incompetent  for  a  notary  to  protest  a  bill  of  which  he  is  the  acceptor ;  and  if 
it  were  necessary  to  qualify  special  interest,  I  think  it  is  qualified  here.  It  was  clearly 
notified  to  the  lieges  by  the  Court  in  the  case  of  Farries  that  such  proceedings  would 
not  be  sanctioned,  and  I  think  we  are  now  bound  to  refuse  effect  to  this  protest 


Su^ender^s  Authorities, — 4  Ersk.  2,  5;  Ars  Notarariiis,  p.  20-41,  264-5;  Farries  v< 
Smith,  June  9,  1813,  (F.C.). 

Chargev'e  AutJioritiea.—i  Ersk.  2,  5  ;  Tait  on  Evidence,  p.  5  ^  eeq.^  370. 


[Cf.  M'Kenzie  v.  Smith,  9  S.  63 ;  Ferriev.  Fertile  Trustees,  1  M.  297.] 
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W.  MrrcHELL,  Pursuer. — Rutherfwrd. 
Thomson's  Trustees  and  Cbeditors,  Defenders.-— ifar«Aa//. 

Sale— Purging  of  Incumbrances, — Held  that  the  seller  of  an  heritable  property,  under 
articles  of  roup  binding  him  to  purge  incumbrances,  is  bound,  before  being  entitled 
to  demand  the  price,  to  clear  the  record  of  an  adjudication,  although  led  more  than 
40  years  previously,  on  a  debt  which  was  not  denied  to  have  been  paid. 

The  property  of  Arklands,  belonging  to  the  late  John  Thomson,  having  been  con- 
veyed to  trustees,  with  power  to  sell  for  behoof  of  his  creditors,  was  by  them  exposed 
to  public  sale  under  articles  of  roup  which  stipulated  that  the  eicposers  should  not  be 
bound  to  produce  searches  of  incumbrances,  as  they  only  knew  of  an  heritable  bond 
specified,  and  the  diligences  of  the  creditors  who  had  acceded  to  the  trust-deed ;  but 
that  if  the  purchaser  diould  not  rest  satisfied  with  their  assurance  that  there  were  no 
other  inciunbrances,  and  should  within  three  months  of  the  sale  produce  certified 


▼Lflbaw.  MITCHELL  V.    THOMSON'S  TRUSTEES,   &o.  375 

searches  showing  any  other  burdens  a£fecting  the  property,  the  ezposers  should  be  bound 
*'in  that  event  to  pay  [136]  the  expense  of  these  searches,  and  relieve  the  lands  of 
these  other  incumbrances.''  Mitchell,  having  purchased  the  property,  produced  a  search, 
within  the  three  months,  showing,  inter  dUc^  an  adjudication,  dated  the  30th  of 
November  1785,  of  which  the  abbreviate  was  duly  recorded,  and  he  refused  to  pay  the 
balance  of  the  price  till  this  incumbrance  was  purged.  He  further  raised  the  present 
action  against  the  trustees  and  creditors  of  Thomson,  containing,  besides  the  ordinary 
conclusions  of  a  multiplepoinding,  the  special  conclusion  that  they  should  be  ordained 
to  free  and  relieve  the  lands  of  all  incumbrances  prior  to  the  date  of  the  sale. 

In  defence  it  was  stated.  That  the  debt  on  which  this  adjudication  had  been  led  was 
long  ago  paid ;  that  it  had  been  conveyed  to  the  late  Mr.  Thomson  himself  jointly  with 
one  Johnstone,  whose  representatives  could  not  be  discovered,  and  that  the  trustees 
would  give  a  discharge  for  Thomson's  interest.  But  it  was  pleaded  by  them  that  they 
were  not  bound  to  purge  the  record  of  this  adjudication, 

1.  Because  Mitchell  did  not  deny  their  averment  that  the  debt  on  which  it  was  led 
had  actually  been  paid ;  and, 

2.  Because  it  was  prescribed. 

The  Lord  Ordinary  found,  that  except  certain  admitted  incumbrances  which  did 
not  include  that  in  question,  there  were  no  burdens  affecting  the  lands,  and  ordained 
Mitchell,  on  these  admitted  incumbrances  being  cleared,  to  pay  the  balance  of  the 
price ;  but  Mitchell  having  reclaimed,  the  Court  altered,  and  found  that  the  trustees 
must  purge  the  record  of  the  adjudication  in  question,  and  remitted  to  the  Lord 
Ordinary  to  proceed  accordingly. 

Lord  Glbnlbk. — If  the  right  to  the  adjudication  had  been  wholly  vested  in  the 
trustees,  that  would  have  been  sufficient ;  but  as  it  stands  in  the  person  of  a  third  party 
there  is  no  sufficient  reason  why  it  should  not  be  dischaiged. 

Lord  Justios-Clebk. — There  being  here  a  positive  covenant  to  remove  incum- 
brances^ the  party  must  do  so ;  and  he  can  easily  accomplish  it  by  bringing  a  declarator 
against  Johnstone's  representatives. 


No.  48.  VI.  Shaw  137.    27  Nov.  1827.    2nd  Div.— Lord  Oringletie. 

R  YuiLLB  V.  Miss  E.  Scott. 
[FuUy  reported  6  W.  &  S.  436 ;  5  8.RR.  (H.L.)  624.] 


No.  46.  VI.  Shaw  147.    28  Nov.  1827.     Ist  Div.— Lord  Oorehouse. 

W.  Murray  and  W.  M'Grbgor,  Advocators.— 5«K — Shaw, 

J.  Campbell  and  Co.,  Eespondents. — Skene— A.  MNeilL 

Principal  and  Agent — BiU  of  Exchange. — Trustees  for  creditors,  having  employed  the 
hankrupt  as  manager  of  a  coalwork  which  he  had  conveyed  to  them ;  and  the  bank- 
rupt having  been  in  the  practice  of  accepting,  drawing,  and  indorsing  bills  in  his  own 
individual  name  in  relation  to  it — Held  that  the  trustees  were  liable  for  payment  of 
one  of  these  bills,  although  their  name  did  not  appear  upon  it. 

William  Craig,  tacksman  of  the  coalwork  of  Belvidere,  having  become  insolvent, 
conveyed  his  efifects,  including  the  lease  of  the  coUiery,  to  Murray  and  others,  as 
trustees  for  his  creditors.  Thereafter  the  creditors  "  instructed  the  trustees  to  permit 
Mr.  Craig  to  take  the  management  of  the  same  until  the  7th  day  of  September  next, 
being  the  day  on  which  the  first  periodical  meeting  made  it  a  condition  of  the  authority 
to  be  thus  given  him,  that  Mr.  Craig  should  find  satisfactory  security  for  his  intromis- 
sions to  the  extent  of  L.30  sterling,  and  should  regularly  account  for  and  pay  over  to 
George  Sinclair,  the  law-agent  for  the  creditors,  the  whole  sums  drawn  by  him  at  the 
end  of  each  fortnight,  commencing  the  first  payment  upon  Monday  the  18th  current; 
and  failing  his  so  regularly  accounting  and  paying,  the  said  trustees  were  instructed  and 
empowered  to  remove  him  from  the  management." 
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Craig  accordingly  entered  to  the  management,  and  in  tbe  course  of  it  was  in  the 
practice  of  drawing  and  accepting  bills,  and  of  occasionally  indorsing  and  discounting 
them  in  his  own  individual  name ;  and  it  also  appeared  that  the  trustees  frequently 
purchased  coals  from  him  on  their  own  private  behoof,  for  the  price  of  which  they 
accepted  bills  drawn  by  Craig.  It  was  also  alleged  that  the  proceeds  of  the  bills  were 
carried  to  the  credit  of  the  trust  in  books  kept  by  Craig ;  but  the  authenticity  of  those 
which  were  produced  was  disputed.  On  the  31st  of  January  1824,  John  M'Dougall, 
who  was  stated  to  be  a  customer  of  the  coal-  [148]  -work,  granted  a  bill  to  Craig  in 
these  terms : — "  L.44  :  5  :  6. — Glasgow,  31st  January  1824. — Four  months  after  date  I 
promise  to  pay  Mr.  William  Craig  or  order,  at  my  office  here,  L.44  :  5 : 6  sterling,  value 
received  in  coals  of  Belvidere  colliery. — John  M'Douoall." 

This  bill  was  indorsed,  simply  in  the  name  of  "  William  Craig,"  to  the  respondents 
Campbell  and  Company;  and  it  having  been  dishonoured,  they,  at  the  distance  of 
several  months  thereafter,  raised  an  action  before  the  Magistrates  of  Glasgow,  founding 
on  the  circumstances,  and  on  the  bill  against  Murray  and  M'Gregor  as  two  of  the 
trustees,  and  claiming  payment  from  them  of  the  amount. 

The  Magistrates  having  decerned  against  them,  they  brought  an  advocation,  in 
which  they  contended,  mter  alia, 

1.  That  as  their  names  did  not  appear  on  the  bill,  and  as  it  was  indorsed  to  the 
respondents  by  Craig  in  his  individual  capacity,  and  not  per  procuration  of  them,  or  by 
him  as  their  agent,  they  could  not  be  made  liable  in  respect  of  the  bilL 

2.  That  as  Craig  was  merely  the  manager  of  the  coalwork,  and  had  no  authority  to 
indorse  bills  to  the  efifect  of  binding  them  either  as  trustees  or  as  individuals,  it  was  not 
relevant  to  allege  that  Craig  had  been  in  the  practice  of  accepting,  or  of  drawing  and 
indorsing  bills  in  his  own  private  name,  seeing  that  there  was  no  evidence  that  they 
had  ever  recognised  these  bills  as  binding  on  them : — that  there  was  a  manifest  distinc- 
tion between  the  case  of  an  agent  negotiating  bills  in  his  own  name,  and  so  realizing 
their  contents  by  pledging  his  own  credit,  and  that  of  binding  his  constituents  to  pay 
the  amount  to  any  holder  of  the  bill : — that,  in  order  to  establish  such  a  liability,  the 
clearest  evidence  of  such  a  power  having  been  bestowed  must  be  produced,  as  the 
responsibility  thereby  created  is  both  unlimited  in  amount  and  in  duration  of  time ; 
but  that  in  the  present  case,  although  numerous  bills  were  produced  bearing  Craig's 
individual  name,  yet  there  was  no  evidence  that  they  had  been  recognised  as  binding 
on  the  trustees  : — ^that  neither  was  it  relevant  to  allege  that  the  trustees  in  their  private 
capacities  had  accepted  bills  for  goods  purchased  by  them,  because  no  authority  was 
thereby  given  to  Craig  to  bind  the  trust-estate ;  and  that  accordingly  the  case  of  James, 
Wood,  and  James  had  been  decided  in  the  House  of  Lords  on  these  principles ;  and, 

3.  That  if  they  were  to  be  considered  as  parties  to  the  bill,  then  they  were  entiUed 
to  all  the  privileges  thereof,  and  to  have  received  notification  of  its  dicSionour,  which, 
however,  had  not  been  sent  to  them. 

[149]  On  the  other  hand,  it  was  contended  by  Campbell  and  Company, 

1.  That  as  Craig  acted  as  manager  of  trustees  for  cmlitors,  and  had  been  permitted 
by  them  to  accept,  draw,  and  indorse  bills,  they  had  thereby  recognised  and  sanctioned 
his  actings,  and  therefore  were  bound  to  relieve  the  respondents  of  payment  of  the  bill, 
which  had  come  into  their  hands  in  the  ordinary  course  of  business. 

2.  That  it  was  proved,  both  by  the  nature  of  the  value  expressed  on  the  bill,  and 
by  the  other  evidence  in  process,  that  it  had  reference  to  the  trust-estate^  and  conse- 
quently was  binding  on  the  trustees  ;  and, 

3.  That  as  intimation  had  been  given  to  Craig  of  the  dishonour  of  the  bill,  this  was 
quite  sufficient. 

The  Lord  Ordinary  foimd,  ''That  there  are  facts  and  circumstances  admitted  or 
proved,  sufficient  to  infer  that  William  Craig  had  authority  to  take  and  negotiate  bills 
and  promissory  notes  for  the  price  of  coals  sold  at  the  Belvidere  colliery,  of  which  he 
was  manager ;  therefore,  and  in  respect  that  the  promissory  note  in  question  bears  to 
have  been  granted  for  value  received  in  coals  at  that  colliery,  repels  the  reasons  of 
advocation,  and  finds  expenses  due ; "  and  to  this  judgment  the  Court  adhered. 

Lord  Prbsidbnt. — The  respondents  found  in  their  libel  not  only  upon  the  bill,  but 
upon  the  whole  circumstances  importing  an  obligation  on  the  advocators ;  and  thrae 
can  be  no  doubt  that  the  judgment  of  the  Lord  Ordinary  is  quite  correct. 
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Lord  Balqrat. — ^The  general  principleB  of  law  in  relation  to  the  power  of  an  agent 
to  bind  his  constituent)  as  stated  by  the  advocators,  are  perfectly  correct ;  but  this  is 
a  case  of  special  circumstances.  It  appears  from  the  minute  conferring  the  management 
on  Craig,  that  very  extensive  powers  were  bestowed  upon  him,  and  particularly  to 
intromit  with  the  whole  proceeds  of  the  coalwork.  He  was  not  taken  bound  to  deliver  ^ 
ovor  the  bills  which  in  the  course  of  the  management  must  have  come  into  his  hands, 
but  merely  to  pay  the  proceeds  to  the  agent  of  the  trustees,  which  necessarily  implied  a 
power  to  negotiate  and  discount  them.  If  it  had  been  shown  that  he  had  been  furnished 
with  means  for  carrying  on  the  coalwork,  then  the  case  of  the  advocators  might  have 
been  better,  but  there  is  no  allegation  to  that  effect;  and  it  is  plain  that  it  was 
impoasible  for  Craig  to  carry  on  his  operations  without  discounting  bills,  and  therefore 
I  hold  that  he  was  entitled  and  authorized  both  to  take  and  indorse  bills  binding  on 
the  trust-estate.  If  there  were  any  doubt  as  to  this,  it  would  be  completely  removed 
by  the  production  of  the  nume-  [160]  -rous  bills,  from  which  it  appears  that  he  had 
been  for  a  long  time  in  the  practice  of  accepting,  drawing,  and  indorsing  bills,  and  this 
with  the  knowledge  of  the  trustees  themselves,  who  were  in  the  habit  of  accepting  bills 
drawn  by  him.  In  addition  to  this,  the  bill  bears  pritnd  facie  evidence  of  having  been 
granted  for  coals  purchased  from  this  coalwork.  If  the  value  had  been  stated  in  mere 
general  terms,  then  it  might  have  been  contended  that  it  had  been  granted  in  reference 
to  an  individual  transaction  of  Craig ;  but,  as  it  stands,  it  must  be  held  to  relate  to  a 
transaction  connected  with  the  trust-estate,  and  this  can  only  be  redargued  by  writ 
or  oath. 

Lord  Gillibs. — I  am  of  the  same  opinion.  The  evidence  arising  from  the  course  of 
dealing  is  quite  satisfactory.  On  general  principles  the  advocators  are  right.  I  may 
permit  my  ^tor  to  draw  a  bill  upon  my  tenant ;  but  then  it  is  a  very  different  question 
whether  he  can  indorse  it  so  as  to  bind  me.  In  that  way  he  would  receive  the  proceeds, 
which,  if  he  became  bankrupt,  would  be  lost  to  me,  and  at  the  same  time  I  would  be 
bound,  at  the  distance  of  any  period  of  time,  to  pay  the  amount  to  an  onerous  holder. 
This,  I  conceive,  the  iactot  cannot  do  without  special  authority ;  but  here  there  appears 
to  be  sufficient  evidence  to  establish  that  such  an  authority  ivas  granted  to  Craig,  who 
was  in  truth  the  manager  of  a  company. 

LoBD  Craiois. — ^The  general  rule  is  saved  by  the  special  terms  of  the  interlocutor. 

Advoeaior^s  Aia?umtie8.—Verm^  3  T.R  757;  Sifken,  2  Camp.  308;  Emly,  15 
East»  p.  7 ;  Blackburn,  10  Vesey,  206 ;  Watson,  March  26,  1813,  (H.  of  L.) ;  James, 
Wood,  and  James,  May  26,  1824,  2  ShaVs  App.  Ca.  219. 
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J.  Alexander,  Pursuer. — Skene — ThoniMm. 
G.  Scott,  Defender. — Oreenthidds, 

Ouaranie^^Oauitoner — Ohligaiion,  Joint  or  Seoeralr^BiU  of  Exehange^Protest, — 
Two  parties  haying  granted  separate  letters,  by  which  each  bound  hkiself,  ''  along 
with  'the  other,'  to  guarantee  to  you,  to  the  extent  of  L.800,  on  account  of  Hill,  Scott, 
and  Company,  for  three  months  from  this  date ; "  and  bills  having  been  discounted 
within  the  three  months,  but  payable  thereafter;  and  all  the  obligants  on  the  biUs 
haying  become  bankrupt  before  the  terms  of  payment;  and  the  holder  of  the 
guarantee  haying  thereupon  ranked  on  all  their  estates,  and  drawn  diyidends  on  the 
bills ;  and  none  of  the  biUs  having  been  protested  except  two,  which  were  noted,  but  of 
which  no  instrument  of  protest  was  extended  till  fifteen  years  thereafter,  and  several 
years  after  action  on  the  guarantee  had  been  raised — Held, — 1. — ^That  the  obligation 
was  joints  and  not  joint  and  several;  and  therefore  each  of  the  grantors  of  the 
guarantee  was  liable  only  for  L.400.— 2.— That  it  covered  all  advances  made  or  bills 
discounted  within  the  three  months,  though  not  payable  till  beyond  that  period. — 
S.~That  reoourse  against  the  party  guaranteeing  had  been  lost  as  to  those  bills 
which  had  not  been  protested,  although  no  jury  could  thereby  be  alleged ; — and, — 4, 
«— Xhttb  as  to  the  two  bills  which  were  noted,  &e  instru*  [161]  -ments  subsequently 
extended  mighty  in  the  circumstances,  be  received  in  evidence  of  their  having  been 
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protested: — But, — 5. — Observed    that    these    instruments    might    not  have  been 
sufficient  foundation  for  a  direct  action  on  the  bills. 

The  defender  Scott,  (whose  brother  was  one  of  the  two  partners  of  a  mercantile 
company  in  Glasgow,  called  Hill,  Scott,  and  Company,)  and  Hill,  a  relation  of  the 
other  partner,  granted  to  the  pursuer  Alexander,  a  merchant  in  Glasgow,  (who 
occasionally  acted  as  a  private  banker,)  separate  letters  of  guarantee  in  favour  of 
the  company,  dated  20th  August  1810.  That  granted  by  Scott  was  in  these,  terms : — 
"  I  hereby  become  bound  to  you,  along  with  Mr.  James  Hill,  to  guarantee  to  you,  to 
the  extent  of  L.800,  on  accoimt  of  Messrs.  Hill,  Scott,  and  Company,  for  three  months 
from  this  date ; "  and  Hill's  was  exactly  a  counterpart  of  this.  Belying  on  this  guaiantee, 
Alexander,  within  the  three  months  from  its  date,  discounted  several  bills,  di&wn  and 
accepted  by  different  individuals,  and  indorsed  to  him  by  Hill,  Scott,  and  Company, 
payable  at  different  dates,  but  none  falling  due  earlier  than  15th  January  1811.  l^ore 
that  period  Hill,  Scott,  i^nd  Company,  and  the  other  parties  to  all  the  biUs,  had  become 
bankrupt.  All  these  parties,  either  expressly  or  by  direct  implication,  waived  notice  of 
dishonour,  and  the  bills  were  ranked  on  their  respective  estates,  and  Alexander  either 
drew  final  dividends  on  them,  or  accepted  compositions,  and  discharged  the  parties. 
Except  two,  however,  none  of  these  bills  appeared  to  have  been  protested ;  but  these 
two,  viz.  a  note  by  Williamson  and  Dickson  for  L.143,  19s.,  and  Alexander  Black's  bill 
for  L.67  : 8 :  9,  were  noted  as  protested,  there  appearing  on  them  the  following  markings. 
On  the  former,  "  22d  March  1811,  D.  P.  M.  N.P.,''  and  on  the  latter,  "  7th  May  1811, 
B,  M.  N.P." 

After  deducting  the  dividends  received  from  Hill,  Scott,  and  Company,  and  the  other 
parties  to  the  bills  in  question,  there  still  remained  a  considerable  balance  unpaid.  For 
payment  of  this  balance,  to  the  extent  of  the  L.800  mentioned  in  their  letter  of 
guarantee,  Alexander,  in  1818,  raised  an  action  against  Scott  and  Hill,  in  which, 
libelling  on  their  respective  letters  of  guarantee,  he  concluded  against  them  conjunctly 
and  severally.  In  a  subsequent  pleading,  however,  he  craved  decree  against  Scott  to 
the  extent  of  L.400  only ;  and  he  had  previously  accepted  from  Hill,  or  for  his  behoof, 
payments  and  bills,  on  the  footing  that  his  share  of  the  obligation  amounted  only  to 
L.400,  and  had  discharged  him ;  and  no  appearand  was  made  for  him  in  this  process. 

In  defence  it  was,  inter  aHOy  pleaded  by  Soott^ 

[162]  1.  That  the  obligation  in  the  letter  of  guarantee  extended  only  to  L.400  on 
the  part  of  each  of  the  two  parties. 

2.  That  it  only  covered  such  biUs  as  fell  due  within  the  three  months  from  its  date, 
and  not  all  such  as  were  discounted  within  that  time ;  and, 

3.  That  the  pursuer  having  lost  legal  recourse  by  not  duly  negotiating  the  bills,  he 
could  not  now  recover  from  4&e  guarantee. 

After  some  procedure,  in  die  course  of  which  it  was  finally  determined  that 
accommodation  by  bills,  as  well  as  by  advance  of  money,  feU  under  the  terms  of  the 
guarantee,  the  Lord  Ordinary  reported  the  cause  to  the  Court  on  Informations  by  an 
interlocutor,  which  was  accompanied  by  the  following  note : — 

.  **  The  defendera  plead,  in  point  of  law,  that  the  letter  of  guarantee  by  them  binds 
each  for  L.400  only.  2.  They  say  that,  as  the  letter  of  20th  August  1810  bound  them 
'  to  guarantee  to  you,'  (viz.  the  pursuer,)  *  to  the  extent  of  L.800,  on  account  of  Messrs. 
'  HiU,  Scott,  and  Company,  for  three  months  from  this  date,'  they,  the  defenders,  are 
not  bound  for  debts  to  the  extent  of  L.800  contracted  during  these  three  months,  and 
payable  afterwards ;  but  that  the  debts  must  have  been  bo&  contracted  and  payable 
within  the  three  months.  *  In  short,'  say  the  defenders,  *  the  letter  of  guarantee,  taking 
*  its  mere  terms,  is  to  this  effect — ^If  you,  the  pursuer,  lend  or  accommodate  Hill,  Scot^ 
'  and  Company  with  L.800,  payable  within  three  months,  I  wiU  be  security  for  its 
'  payment  within  the  stipulated  period,'  &c 

"Kow,  in  the  first  of  these  pleas  the  Lord  Ordinary  thinks  the  defendera  are 
certainly  wrong.  Each  grants  a  letter,  binding  himself  along  with  the  other  for  L.800, 
and  consequently  each  bound  to  that  extent  and  no  more,  by  both. 

'*  With  regard  to  the  second  point,  it  is  fixed  law  that  cautionary  obligations  are  not 
to  be  extended  beyond  the  reasonable  interpreta,tion  of  the  words  of  the  obligation.  It 
appeara  to  the  Lord  Ordinaiy  that  the  reasonable  interpretation  of  the  woids  is,  that 
the  defendera  were  to  guarantee,  to  the  extent  of  L.800,  contracted  within  three  months. 


TLSbaw.  ALEXANDER  V.   SCOTT.  379 

idtiiough  the  same  should  not  be  payable ;  and  if  this  be  not  the  true  construction,  it. in 
^t  T^uced  the  powers  of  contracting  to  a  period  less  than  three  months;  for  who 
could  say  that  L.800  borrowed  on  the  penult  day  of  the  three  months,  or  even  the  last 
day,  was  not  within  the  three  months  ?  And  yet  there  could  be  no  use  for  borrowing 
the  money  if  it  was  to  be  paid  on  the  next  day,  or  the  very  same  after  it  had  been  lent. 
At  the  same  time,  the  defenders  piit  a  strong  case,  when  they  plead  that  it  could  not  be 
the  true  meaning  of  the  parties  that  they  should  be  liable  to  [163]  the  extent  of  L.800 
borrowed  within  the  three  months,  though  not  payable  for  one  or  two  years  afterwards." 
In  the  Information  for  the  pursuer  it  was  pleaded, 

1.  That^  according  to  the  plain  meaning  of  the  letters,  the  parties  became  bound  to 
guarantee  any  advances  made  to  Hill,  Scott,  and  Company,  within  the  three  months,  and 
that  snch  was  truly  the  understanding  of  the  parties  appeared  clearly  from  the  circum- 
stance that  the  bills  discounted  by  the  pursuer  to  HUl,  Scott,  and  Company  were  all 
payable  greatly  beyond  that  period ;  and  that  in  reality,  accommodation  such  as  it  was 
here  the  object  to  obtain  for  Hill,  Scott^  and  Company,  was  scarcely  ever  given  on  bills 
for  so  short  a  period  as  three  months. 

2.  That  the  two  cautioners,  by  granting  separate  letters,  each  binding  himself  for 
L.800,  though  along  with  the  other,  undertook  a  joint  and  several  obligation  to  that 
extent ;  and  as  to  the  pursuer  having  taken  a  different  view  in  one  of  his  pleadings, 
that  such  error  could  not  preclude  his  insisting  on  a  demand  which  was  properly  laid 
in  his  summons ;  and, 

3.  That  a  party  guaranteeing  a  bill  could  not  insist  on  personal  notice  of  dishonour 
to  himself,  nor  found  on  want  of  notice  or  due  negotiation  in  regard  to  the  parties  to 
the  bill,  unless  he  could  show  that  he  had  suffered  loss  or. disadvantage  thereby,  which 
he  confessedly  could  not  do  in  the  present  case,  as  everything  was  drawn  from  the 
parties  to  the  bills  which  their  estates  were  capable  of  yielding.  But  besides,  that  the 
circumstance  of  the  bills  having  been  ranked  on  the  estates  of  the  parties  must  be  held 
as  proof  of  notice,  or,  at  all  events,  that  there  had  been  a  waiver  of  notice  and  negotia- 
tion by  all  the  parties ;  and  further,  that  all  the  parties  to  the  bills  having  become 
bankrupt  before  the  bills  fell  due,  the  pursuer  was  not  bound  in  strict  negotiation. 

For  the  defender  it  was  pleaded, 

1.  That  cautionary  obligations  must  be  strictly  interpreted,  and  that,  according  to 
the  Literal  interpretation  of  the  letter  of  guarantee,  the  obligation  was  only  to  subsist 
for  three  months,  the  defender  merely  guaranteeing  the  solvency  of  Hill,  Scott,  and 
Company  for  that  period,  so  as  to  be  bound  only  for  advances  falling  due  within  it. 

2.  That  the  pursuer,  by  his  conduct  towards  Hill  and  by  his  plei^dings  in  this  Court, 
having  put  on  the  letters  of  guarantee  the  construction  that  the  obligation  of  the  two 
cautioners  extended  only  to  L400  each,  could  not  now  be  allowed  to  put  a  different 
meaning  on  it;  but  besides,  that  that  was  the  true  legal  construction  of  an  obligation 
where  a  party  became  bound  in  a  separate  letter  for  L.800  "  along  with  "  another ;  and, 

[164]  3.  That  although  not  entitled  to  personal  notice,  a  cautioner  was  nevertheless 
entitled  to  found  on  any  want  of  negotiation  which  freed  the  principal  debtor,  as  that 
consequently  freed  the  cautioner. — the  doctrine  of  the  English  law,  that  he  is  only 
freed  when  he  can  show  loss  from  undue  negotiation,  not  having  been  adopted  in 
Scotland : — that  if  the  obligants  in  the  bill  were  once  discharged  of  their  legal  obliga- 
tion to  pay,  they  could  not  by  any  waiver,  or  any  voluntary  payment,  re-establish  the 
debt  as  against  the  guarantee,  whose  obligation  fell  with  the  extinction  of  the  debt ; 
and  that^  even  although  payment  were  to  be  held  as  a  sufficient  proof  of  notice,  it  could 
not  prove  that  the  bills  had  been  protested,  which  was  absolutely  essential  to  preserve 
them  as  legal  obligations ;  and  as  to  the  circumstance  of  the  parties  having  become 
bankrupt  before  the  bills  fell  due,  that  it  was  settled  law  that  bankruptcy  did  not 
supersede  the  necessity  of  due  negotiation. 

On  advising  these  Informations,  (Jan.  19,  1826,)  the  Court  ordered  Cases  as  to  the 
question,  which  had  not  been  pleaded  before  the  Lord  Ordinary,  "  Whether  the  bills 
or  promissory  notes  libelled  on  were  so  n^otiated  as  to  preserve  recourse  f "  and  super- 
seded consideration  of  the  cause  as  to  the  other  points.  In  these  Cases  the  parties 
founded  on  the  pleas  already  mentioned;  and  the  pursuer  produced  instruments  of 
protest  of  the  two  bills,  which  had  been  marked  as  protested.  These  instruments  bad 
been  recently  extended  by  the  notaries,  being  about  15  years  after  the  protests  had 
been  taken;  and  in  reference  to  these  the  pursuer  contended,  That  there  was  no  precise 
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period  within  which  an  instnunent  of  protest  must  be  extended,  if  there  were  materials 
for  doing  so,  and  that  the  noting  on  the  bills,  together  with  the  circumstance  of  their 
having  been  ranked  on  the  estates  of  the  obligants,  afforded  sufficient  warrant  for 
receiving  the  instruments,  which  had  been  extended  by  the  notaries  9ub  perieulo  fcdsi. 

On  the  other  hand,  it  was  contended,  That  it  was  impossible  for  a  notary,  merely 
from  the  mftrkiTig  on  a  bill  which  contained  no  mention  of  witnesses'  names,  to  extend 
a  protest  of  15  years  after  he  had  taken  it ;  and  that  an  instrument  in  similar  circum- 
stances had  been  rejected  in  the  case  of  Newall  v.  Barbour  by  the  First  Division, 
(anief  Vol.  II.  No.  328,)  although  the  notary  had  in  that  case  much  more  ample 
materials  than  in  the  present  one ;  but  that,  at  all  events,  it  was  incompetent  to  produce 
an  execution  not  extended  till  long  after  the  action  had  been  in  Court 

When  these  Cases  came  to  be  advised,  great  doubts  were  expressed  by  Lord  Alloway 
as  to  the  validity  of  the  instrument  of  protest,  and  the  case  was  (Dec.  6,  1826)  delayed 
in  order  to  enable  [156]  the  Court  to  consider  this  case  of  Newall  v,  Barbour,  and  being 
thereafter  (Dec.  14)  resumed,  an  interlocutor  was  written  out  by  the  clerk  in  conformity 
to  the  opinion  of  the  majority ;  but,  out  of  deference  to  the  doubts  of  Lord  Alloway, 
the  case  was  further  delayed  to  afford  the  pursuer  an  opportunity  of  producing  any 
additional  evidence  of  the  protest,  from  which  the  notary  might  have  extended  his 
execution.  Accordingly,  as  to  one  of  the  bills,  he  produced  an  entry  in  the  notary's 
day-book  of  a  charge  for  protesting  a  bill  of  the  same  date,  sum,  and  parties,  and  pro 
tesibed  of  the  date  marked  on  the  bill ;  but  as  to  the  other,  he  could  produce  nothing  in 
addition  to  the  marking. 

The  case  having  been  then  resumed,  the  Court  pronounced  judgment  in  terms  of  the 
interlocutor  written  out  at  the  former  advising,  which  was  as  foUows : — "  The  Lords 
having  advised  the  mutual  Cases  for  the  parties,  and  resumed  condderation  of  the 
Informations  and  whole  cause,  and  heard  counsel  thereon — Find  that  the  letter  of 
guarantee  libelled  on  does  not  imply  an  obligation  binding  on  the  defender  jointly  and 
severally  with  James  Hill,  and  that  the  defender  was  thereby  only  liable  pro  rata;  but 
find  that  it  imports  a  guarantee  to  that  extent  of  all  mercantile  engagements,  of  ordinary 
duration,  which  might  be  undertaken  within  three  months  after  its  date,  although  the 
term  of  payment  should  be  beyond  the  period  so  limited :  Further,  find  the  evidence  of 
due  negotiation  sufficient,  in  the  circumstances  of  this  case,  as  to  the  promissory  note 
of  WiUiamaon  and  Dickson  libelled  on  for  L.143,  19s.  sterling,  and  also  as  to  the 
acceptance  of  Alexander  Black  for  L.67  : 8  : 9  sterling  libelled  on :  Therefore,  as  to  the 
said  promissory  note  and  acceptance,  find  the  defender  liable,  but  only  pro  rata,  and 
under  deduction  of  the  dividends  paid  thereon:  Quoad  uUra,  assoilrie  the  defender 
from  the  conclusion  of  the  libel,  and  decern." 

At  the  first  advising,  (Jan.  19, 1826,)  the  Court  delivered  the  following  opinions : — 

Lord  Glenlbb. — ^Oneof  the  questions  here  is,  whether  the  obligation  was  joint  and 
several,  or  only  joint ;  and  I  am  not  quite  satisfied  with  the  Lord  Ordinary's  reasons 
for  holding  it  joint  and  several  Two  joint  obligations  for  L.800  would  result  into  one 
joint  and  several  obligation  to  the  extent  of  L.800 ;  but  the  terms  in  Scott's  letter  are, 
"  I  become  bound  along  with  HilL"  This  does  not  bind  Hill,  nor  does  Hill  bind 
Scott ;  it  is  therefore  wrong  to  consider  them  as  two  separate  obligations,  each  joint 
for  L.800.  The  two  together  come  to  the  same  thing  as  if  in  one  obligation  they  had 
agreed  to  become  bound  for  L.800,  and  as  such  each  would  only  be  bound  pro  rata,  and 
this  is  the  [166]  party's  own  original  view  of  the  obligation.  As  to  the  second  point, 
the  more  reasonable  interpretation  is,  that  the  guarantee  was  for  any  engagements 
contracted  or  undertaken  within  three  months. 

Lord  PmtiLLY. — I  coincide  entirely.  1.  This  is  an  obligation  by  which  each 
undertook  to  pay  L.400.  It  is  &pro  rata  obligation,  by  which  the  one  bound  himself 
for  L.800  along  with  the  other,  so  that  each  was  to  pay  one  half,  and  comes  under  the 
authorities  stated  by  the  defender.  2.  The  second  point  is  more  difficult ;  but  I  think 
the  guarantee  must  apply  to  all  bills  discounted  within  three  months,  although  not 
payable  till  afterwards.  It  is  admitted  the  guarantee  had  reference  to  bills.  Parties 
must  therefore  have  had  in  view  common  mercantile  dealings.  This  is  a  reasonable 
construction,  and  if  it  had  been  intended  to  be  confined  to  bills  payable  within  three 
months,  the  terms  must  have  been  very  different 

LoBD  BoBBBTSON. — ^On  the  first  point  I  concur ;  but  the  most  important  question 
is,  whether  bills  not  due  till  after  three  months  fall  under  the  guarantee  ?    The  first 
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thing  a  party  coming  under  guarantee  inquires  is,  how  long  am  I  to  be  bound )  And  I 
think  the  obligation  here  does  not  apply  to  any  bills  not  falling  due  within  the  three 
months.  Take  the  case  of  a  bill  discounted  on  the  last  day,  and  payable  three  years 
after,  could  the  party  have  intended  such  an  obligation  ?  The  duration  of  guarantee 
depends  on  the  deeds  of  the  party  in  whose  favour  it  is  granted,  and  not  on  those  of 
the  granter. 

LoBD  Alloway. — My  opinion  concurs  with  that  of  Lord  Eobertson.  As  to  the 
first  point,  I  agree  with  Lord  Glenlee  that  the  obligation  is  only  joint,  and  my  opinion 
is  partly  founded  on  this,  that  Alexander  has  himself  discharged  Scott  The  second 
point  is  more  important  .  The  obligation  is  expressed  in  mercantile  language,  and  as 
the  limitation  of  it  is  quite  precise  and  distinct,  and  as  there  cannot  be  a  greater  risk 
than  that  which  arises  from  prolonged  obligations,  and  as  we  must  put  the  strictest 
construction  on  cautionary  obligations,  I  think  this  cannot  be  extended  beyond  the 
specific  endurance  mentioned.  If  we  saw  that  no  bills  passed  between  the  parties  for 
lees  than  six  months,  we  might  allow  it  to  have  weight  in  putting  on  the  guarantee  the 
construction  contended  for  by  the  pursuer ;  but  I  cannot  found  any  thing  on  the  course 
of  trade  between  parties  without  seeing  the  whole  bills. 

Lord  Jubtiob-Clxrk. — The  true  meaning  of  the  obligation  is  just  this, — we  become 
bound  for  any  pecuniary  aid  given  to  the  company  within  three  months.  It  is 
important  to  keep  in  view  that  it  would  cover  any  pecuniary  assistance^  of  whatever 
kind,  given  within  the  three  months ;  and  I  think  the  true  construction  to  be  this, — 
if  you  assist  the  company  within  three  months,  I  guarantee  you ;  and  as  it  is  determined 
that  bills  fall  under  the  guarantee,  the  question  comes  to  be,  for  what  extent  of  duration 
might  these  bills  be  granted  1  And  attending  to  the  necessity  of  the  strictest  construc- 
tion, and  not  doubting  in  the  least  the  [157]  correctness  of  the  decision  in  the  case  of 
M'Laggan,  which  is  perfectly  just,  I  am  still  of  opinion  that  the  obligation  here  covered 
all  bills  discounted  within  three  months,  of  whatever  endurance,  if  within  the  period  of 
ordinary  mercantile  transactions.  Take  the  case  put  by  the  Lord  Ordinary,  of  a  loan 
made  within  three  months,  and  payable  beyond  that  period,  would  it  not  be  covered  by 
this  obligation  1  I  cannot  entertain  the  least  doubt  of  it,  and  there  is  no  difference  as 
to  a  bill  discounted ;  it  is  a  pecuniary  aid  by  discount  of  bills.  As  to  the  other  point, 
I  entertain  some  degree  of  doubt,  as  separate  letters  do  not  come  under  the  authorities 
quoted;  but  it  is  clear,  from  admissions  and  from  the  terms  of  the  summons,  that 
Alexander  construed  the  obligation  as  merely  joint  As  to  whether  the  bills  were  really 
discounted  within  three  months,  if  this  be  denied,  we  must  remit  to  an  accountant 
The  remaining  point,  in  reference  to  the  negotiation  of  the  bills,  has  never  been  pleaded 
before  the  Lord  Ordinary,  and  we  must  have  further  argument  upon  it. 

At  advising  on  the  14th  Dec.  the  Cases  ordered  on  the  19th  Jan. 

Lord  Jubtiob-Clbbk. — I  consider  the  noting  on  the  bills  debito  tempore,  as  affording 
to  the  notary  sufficient  authentic  materials  for  extending  the  protests.  The  case  of 
Barbour  was  a  very  particular  case,  and  the  opinion  of  the  Court  went  to  this,  that  if 
there  had  been  any  noting  on  the  bills,  it  would  have  formed  sufficient  materials  for 
extending  the  insfarument  of  protest  I  have  read  all  the  papers  in  that  case,  and  I 
concur  with  the  other  Judges.  The  first  protest  extended  there  was  a  general  protest 
which  was  held  invalid  under  the  Stamp  Act,  by  which  it  is  declared  incapable  of  being 
any  evidence.  In  this  Court  the  parties  tried  the  extension  of  separate  instruments 
after  a  considerable  interval.  It  was  objected  that  there  was  no  i^id  evidence  of  a 
protest  having  been  actually  taken ;  and  it  turned  out,  by  tracing  back  the  dates  set 
forth  in  these  instruments,  that  the  date  of  one  of  the  protests  fell  on  a  Sunday.  It 
was  clear,  therefore,  they  were  going  very  loosely  to  work ;  and  on  the  bills  themselves 
there  was  no  appearance  of  noting,  and  no  written  documents  at  all ;  and  as  to  the 
general  protest,  the  Acts  of  Parliament  prevented  its  being  looked  upon  as  evidence. 
But  if  there  had  been  sufficient  materials,  the  Court  would  have  sustained  the  instru- 
ment, althoug]^  extended  at  the  distance  of  39  years.  If  it  be  averred  that  there  is  no 
reference  in  the  notary's  book  to  these  protests  having  been  taken,  that  will  bring  out 
the  question  whether  the  noting  alone  be  sufficient  materials  to  warrant  his  extending. 
From  many  cases  in  England,  it  appears  that  if  there  be  regular  noting,  the  protest  may 
be  extended  at  any  time.  It  is  a  settled  case  in  England,  and  I  think  the  rale  holds 
here  also. 

Lord  Pitmillt. — I  entirely  concur  with  your  Lordship.    The  case  of  Barbour  goes 
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merely  to  this,  that  when  there  is  no  marking  and  no  protocol,  the  protest  cannot  be 
extended ;  but  the  inference  from  this  is,  that  if  there  be  such  evidence  of  a  protest 
having  been  taken,  it  may  be  extended.  Here  we  have  the  marking  on  the  bill,  and  it 
would  have  been  satisfactory  if  there  had  been  a  protocol,  which  would  have  removed 
all  [168]  doubt ;  but  even  without  it^  I  conceive  the  noting  (which  is  the  act  of  pro- 
testing) to  be  a  sufficient  warrant  to  extend  it  at  a  distance  of  time.  There  must  always 
be  a  little  interval, — a  day,  a  week,  or  a  month,  and  I  cannot  draw  a  line. 

Lord  Allowat. — I  do  not  believe  there  is  in  the  present  day  a  protocol  in  Scotland ; 
but  I  think  it  is  of  the  utmost  importance  to  ascertain  if  the  notary  in  this  case  really 
kept  a  protocol  or  not  The  facts  in  the  case  of  Barbour  were  completely  ascertained ; 
and  the  notary  there  could  have  been  at  no  loss  to  extend  the  instrument^  there  being 
a  registered  protest,  which,  although  informal,  was  quite  sufficient  to  prevent  any 
mistake,  and  was  &r  better  than  a  protocol.  There  cannot  be  a  comparison  of  that 
case  witii  the  present.  Although  the  instrument  in  that  case  was  null  under  the  Stamp 
Acts,  and  so  not  capable  of  being  produced  in  Courts  it  still  was  sufficient  to  make  the 
notary  certain  who  were  present  as  witnesses,  &c,  while  here  we  have  nothing  but  the 
marking  on  the  bill;  and  can  a  man  remember  who  were  the  witnesses,  when  they  are 
not  mentioned  on  the  bill,  at  the  distance  of  15  years?  or  can  he  be  allowed  to  extend 
a  protest  eight  years  after  the  question  has  come  into  Court?  Bayley  states  that  a  pro- 
test may  be  extended  at  any  time  before  the  action  is  brought ;  but  here  it  was  not  done 
till  eight  years  after ;  and  this  leads  to  the  general  view  of  productions  made  after 
actions  raised.  A  deed  without  a  testing  clause  may  be  filled  up,  but  only  before  the 
action  is  brought  in  which  it  is  founded  on ;  and  in  the  whole  range  of  the  law  of 
Scotland  or  of  England,  no  such  thing  is  allowed  as  making  up  a  deed  after  action. 
Besides,  there  is  no  evidence  that  the  notary  knew  from  a  protocol  who  were  witnesses, 
where  the  place,  &c,  and  not  a  word  on  the  record  to  the  point.  It  would  be  very  odd 
if,  while  a  bill  cannot  last  more  than  six  years,  it  would  be  competent  to  extend  a  pro- 
test after  39  years,  and  if  allowed  it  would  encourage  a  constant  evasion  of  the  Stamp 
Acts,  as  no  man  would  ever  extend  a  protest  till  he  required  to  found  on  it 

Lord  Glbnleb. — ^Provided  the  notary  had  sufficient  materials  to  extend  the  protest^ 
he  is  not  precluded  by  lapse  of  time.  I  do  not  say  that  it  would  have  been  competent 
now  to  extend,  if  this  action  were  laid  on  the  protest  as  a  title.  In  such  a  case  the 
instrument  must  be  made  up  when  the  action  is  brought  Whether  there  were  here 
sufficient  materials  for  extending,  is  another  question ;  but  I  incline  to  agree  with  the 
Lord  Justice-Clerk. 

At  the  final  advising, 

LoBD  Justiob-Clebk. — An  accurate  draft  of  an  interlocutor  by  the  clerk,  embodying 
the  opinion  of  the  Court,  was  prepared  for  judgment  at  the  last  advising,  and  is  a 
correct  statement  of  the  opinion  of  the  majority.  As  to  the  two  bills,  after  the  tsase 
was  delayed  to  examine  the  -case  of  Barbour,  I  came  to  the  conclusion,  that,  with  the 
protests,  &c.,  there  was  sufficient  evidence  of  due  negotiation,  because  we  had  in  addition 
to  this  that  the  bills  were  ranked  on  a  bankrupt  estate ;  but  as  Lord  Alloway  took  a 
different  view  of  the  case  as  to  the  protests,  we  thought  [159]  it  desirable  to  have 
additional  evidence,  if  any  existed,  and  so  delayed  pronouncing  Qie  interlocutor.  And 
now  as  to  one  of  these  bills,  we  have  most  satisfactory  additional  evidence,  by  an  entry 
in  the  notary's  day-book,  of  the  same  date,  sum,  and  parties,  and  it  is  quite  clear  it  must 
be  the  same  bill ;  and  there  cannot  be  the  least  shadow  of  doubt  as  to  that  bill :  and  as 
to  the  other  bill,  we  cannot,  it  is  true,  get  the  same  assistance,  but  we  have  it  marked, 
and  the  notary,  aub  perieulo  falsi^  has  extended  a  protest  on  the  faith  of  this  noting. 
The  delay  was  to  satisfy  a  scruple  on  the  part  of  one  of  our  number,  and  now  the  case 
is  brought  to  the  question,  if  it  be  competent  to  produce  an  instrument  of  protest  ex 
intervaUo ;  and  I  am  satidied  it  is  competent  if  there  be  sufficient  materials  produced, 
which  I  think  there  are.  As  to  these  two  bills,  therefore,  I  remain  of  the  same  opinion 
as  formerly ;  but  as  to  the  other  bills  having  no  noting  or  protest,  and  nothing  but 
ranking  on  the  estates,  I  think  we  cannot  find  due  negotiation  so  as  to  preserve  recourse 
and  quoad  these  I  would  assoilzie, 

LoBD  Allowat, — ^The  interlocutor  was  undoubtedly  the  opinion  of  the  minority, 
although  contrary  to  mine.  I  perhaps  gave  my  opinion  too  strongly  on  the  matter  of 
the  protests,  although  I  still  remain  of  the  same  opinion.  I  cannot  pay  any  attention 
to  the  excerpt  from  the  notary's  daybook.     It  does  not  go  to  my  objection  in  reference 
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to  the  Stamp  Acts,  whieh  is  veiy  important^  for  no  one  will  ever  extend  a  protest  until 
an  objection  ia  stated  to  the  bill,  if  it  be  sufficient  to  extend  it  then,  however  long  the 
intervaL  There  is  another  objection,  that  the  cause  was  in  the  Court  before  production 
of  the  instrument ;  and  I  doubt  if  we  can  receive  documents  ten  years  after  the  cause 
has  been  dependii^.  Another  reason  is,  that  the  Court,  in  the  case  of  Barbour,  had 
irresistible  evidence,  while  here  there  is  nothing  but  the  marking,  without  a  note  of 
witnesses'  names  or  any  thing  else. 

Lord  Glbnlbb. — I  concur  with  the  mcgority.  I  did  not  say,  however,  that  if  this 
were  an  action  on  the  bill,  it  could  be  sustained  on  the  instrument  now  produced ;  but 
the  fact  of  the  bill  being  protested  is  in  answer  to  the  objection,  that  what  you 
got  from  the  bankrupt  estate  was  not  in  liquidation  of  a  l^al  claim.  This  is  very 
different  from  being  a  ground  of  action ;  we  have  only  required  evidence  that  the  bill 
was  paid  by  the  estate  because  there  was  no  legal  objection  to  it»  and  it  is  in  this  view 
that  the  noting,  and  ranking,  and  payment  form  sufficient  grounds  to  hold  that  the 
bills  were  paid  as  good  legal  claims,  without  impinging  on  the  question  whether  there 
could  be  a  good  ground  of  action  on  the  protests.  But  there  is  another  point ;  and  I 
ain  shaken  in  my  opinion  if  I  expressed  an  opinion  as  to  assoilzieing  in  toto  except  as 
to  the  two  bills.  It  is  plain  the  party  guaranteeing  is  not  entitled  to  personal  notice ; 
the  only  thing  is,  that  if  there  have  been  no  negotiation,  and  the  principal  pay 
voluntarily  without  any  legal  cJaim,  it  cannot  be  held  obligatory  on  the  guarantee.  The 
bankruptcy  of  the  acceptor  is  no  excuse  for  not  notifying,  but  it  is  a  somewhat  different 
matter  between  that  and  a  case  where,  long  before  the  bill  falls  due,  not  only  the 
acceptor  has  become  bankrupt^  but  the  drawer  also,  and  before  there  are  any  termini 
habiles  for  protest-  [160]  -ing,  the  holder  ranks  on  the  bankrupt  estate  long  before  the 
term  of  payment  arrives.  If  the  bankrupt  is  entitled  to  discluirge  it  before  that  time, 
then  there  never  exist  termini  habHes  for  protest  or  notice,  for  matters  are  in  that  state 
superinduced  by  operation  of  law,  by  which  a  claim  on  a  bankrupt  estate  comes  in 
place  of  the  biU.  I  cannot  therefore  consider  the  payment  from  these  estates  as  a 
voluntary  act,  because  the  term  of  payment  was  not  come,  and  there  were  no  termini 
hMles  there  for  a  protest ;  and  so  it  is  difficult  to  say  as  a  ground  for  objection  that 
payment  was  a  voluntary  act,  and  not  in  obedience  to  the  law. 

LoBD  PiTMTLLY. — I  coucur  entirely  with  the  Lord  Justice-Clerk  on  the  point  of  the 
protest,  but  with  the  explanation  by  Lord  Glenlee  ;  and  as  to  the  other  matters,  I  think 
we  are  bound  by  the  judgment  in  substance  pronounced  at  last  advising,  though  delayed 
to  be  signed. 

Lord  Justiob-Clbbk. — I  am  sensible  of  the  weight  of  Lord  Glenlee's  observations 
as  to  the  absolvitor  except  regarding  the  two  bills,  but  I  think  we  cannot  go  back  on  it 
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No.  47.  VI.  Shaw  160.    28  Nov.  1827.    2nd  Div.— Lord  Maokenzie. 

Magistrates  of  Invebness,  Pursuers. — FuUerton — Cvmnghame. 

Bell's  Trustees,  Defenders. — D.  of  F.  Moncreiff—SkeTie, 

[Heritcible  Security — Reed  Burden — Personal  Liability — Singular  Successor,'] — A  party 
having  purchased  a  piece  of  ground,  and  accepted  a  disposition,  which  stipidaced  as 
die  consideration  a  certain  ground  annual,  declaring  the  disposition  and  the  lands  to 
be  burdened  with  the  payment  of  it,  but  not  containing  any  express  personal  obltga* 
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tion  on  the  poichaser — Held,  neyerthelesa,  that  he  was  personally  liable  in  payment, 
and  could  not  relieve  himself  by  throwing  np  his  right  to  the  ground,  but  without 
prejudice  to  any  question  with  a  bond  fide  purchaser. 

The  late  John  Bell,  along  with  his  partner  in  trade,  Robert  Boyd,  in  1803  employed 
one  Eussel  to  purchase  for  &eir  behoof  certain  lands  called  Fountainwell,  lying  within 
the  territory  of  the  city  of  Glasgow,  and  belonging  to  the  late  Mr.  Anderson.    Bussel 
accordingly  made  the  purchase  in  his  own  name,  the  price  stipulated  being  not  a  capital 
sum,  but  a  ground-annual  of  L.118  :  2  :  6  yearly.    Before  the  conveyance  by  Anderson 
was  granted,  one  Mackerlie  was  put  forward  as  the  party  for  whose  behoof  the  purchase 
was  made,  and  in  his  favour  accordingly  a  disposition  [161]  was  granted,  whereby 
Anderson  "sold,  disponed,  conveyed,  and  made  over"  to  him  the  lands  in  question 
This  disposition  contained  the  following  clause : — "And  it  is  hereby  provided,  that  the 
said  Alexander  Mackerlie  and  his  foresaids  shall  be  obliged,  as  by  acceptation  hereof 
he  hereby  binds  himself,  and  his  heirs  and  successors  in  the  said  lands,  within  two 
years  from  the  term  of  Martinmas  1803  years,  to  build  a  house  or  houses  on  the  lands 
hereby  disponed,  which  shall  be  worth  not  less  than  L.800  sterling,  and  shall  preserve 
the  same,  as  well  as  the  dikes  enclosing  the  lands  in  good  repair  in  all  time  coming, 
otherwise  these  presents,  and  all  following  hereon,  shall  be  null  and  void :  But  these 
presents  are  granted,  and  the  said  lands  and  others  disponed,  with  and  under  the 
burden  of  the  ground-annual  after  specified,  which  is  hereby  declared  a  real  burden  on 
the  said  lands  and  others,  and  as  such  shall  be  inserted  in  the  instrument  of  sasine  to 
follow  hereon,  and  in  the  following  transmissions  and  infeftments  of  the  premises, 
otherwise  the  same  shall  be  void  and  null ; — that  is,  the  said  lands  and  others  shall  be 
burdened  with  the  payment  to  me,  and  my  heirs  and  assignees,  of  a  ground-annual  or 
yearly  ground-rent  of  L..118  :  2  :  6  sterling,  leviable  at  two  terms  in  the  year,  Whit- 
sunday and  Martinmas,  by  equal  portions,  beginning  tiie   first   term's  payment  at 
Whitsunday  next  1804  years,  for  the  half  year's  rent  from  Martinmas  preceding,  which 
s  hereby  declared  to  be  the  term  of  the  said  Alexander  Mackerlie's  entry  to  the 
premises,  notwithstanding  the  date  hereof,  and  the  next  term's  payment  at  Martinmas 
1804  years,  and  so  forth  to  continue  in  regular  payment  of  the  said  ground-Annual  in 
all  time  coming,  with  one  fifth  part  of  each  payment  further  in  the  name  of  liquidate 
damages,  expenses,  and  penalty  for  each  term's  failure  in  the  regular  payment  of  said 
ground-Annual,  besides  tiie  same  itself,  and  the  lawful  interest  of  the  respective  pay- 
ments from  the  several  terms  of  payment  until  paid.    Declaring  that  the  said  Alexander 
Mackerlie,  and  his  successors  in  the  said  lands,  shall  have  it  in  his  power  to  redeem 
and  buy  up  the  said  ground-annual  upon  paying  at  the  rate  of  twenty  years  purchase 
for  the  same  to  the  said  Jonathan  Anderson  or  his  foresaids,  by  giving  three  months 
previous  notice  to  me  or  my  foresaids  that  they  are  to  make  use  of  the  power  hereby 
given  to  them  :  And  these  presents  are  granted,  and  the  said  lands  and  others  disponed, 
under  the  further  burden  of  a  ground-annual  of  L.5  sterling  to  the  heirs  or  assignees  of 
Alexander  Williamson  of  Petershill,  at  the  terms  and  by  the  proportions  specified  in 
a  feu-contract  of  the  [162]  said  lands  between  the  said  Alexander  Williamson  and 
John  Anderson,  some  time  merchant  in  Glasgow,  my  author." 

The  disposition  further  contained  an  obligation  to  infeft^  and  a  procuratory  of 
resignation,  the  lands  being  held  burgage ;  and  besides  being  signed  by  the  grantor,  it 
was  also  subscribed  by  Mackerlie  "  in  testimony,"  as  the  testing  clause  bore,  "  of  his 
acceptance  of  these  presents." 

At  the  term  of  entry  (Martinmas  1803,)  Messrs.  Bell  and  Boyd  took  possession  of 
the  lands,  and  let  different  portions,  and  drew  the  rents  as  proprietors.  In  1806  Boyd 
became  bankrupt.  In  the  same  year  Anderson  died,  leaving  a  trust^leed  of  settlement^ 
whereby  he  directed  his  property,  after  a  certain  interval,  to  be  conveyed  to  the  Magis- 
trates of  Inverness,  the  place  of  his  birth,  for  certain  charitable  purposes.  Before 
Anderson's  death,  he  had  raised  an  action  against  Mackerlie  for  payment  of  the  ground- 
annuals  before  the  Sheriff  of  Lanarkshire ;  and  this  action  having  been  insisted  in  by 
his  trustees,  a  settlement  of  arrears  was  in  1809  obtained  from  BeU,  who  was  allowed  a 
deduction  of  L.20,  and  who  accepted  a  receipt  bearing  that  this  deduction  had  been 
allowed  *'  in  consideration  of  the  present  settlement  and  payment^  in  all  time  comings  of 
iJxe  feu-duties  becoming  due."  Bell  having  died  in  1817,  &e  Magistrates  of  Inverness, 
as  now  in  rijg^t  of  Anderson,  brought  a  second  process  before  the  Magistrates  of  Glasgow ; 
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and,  after  some  procedure  therein,  thej  raised  the  present  action  in  this  Court  against 
Bell's  trustees,  the  trustee  on  Boyd's  estate,  Mackerlie,  and  one  Aberdeen,  to  whom 
part  of  Boyd's  share  had  been  sold,  concluding  to  have  it  declared  that  the  defenders 
were  liable,  coigunctly  and  severally,  or  at  least  to  the  extent  of  their  respective 
interests,  to  fulfil  all  the  obligations  undertaken  by  Mackerlie  in  the  disposition 
obtained  by  him,  and  to  have  them  ordained  to  pay  the  arrears  of  ground-annual,  and 
to  make  regular  payment  of  it  in  future,  and  also  to  erect  buildings  on  the  lands  to  the 
extent  of  L.800,  as  stipulated  in  the  disposition.  Defences  to  this  action  were  given 
in  by  Bell's  trustees  only  and  by  Mackerlie,  the  latter  of  whom  pleaded  a  discharge 
under  a  sequestration — a  defence  which  was  at  once  sustained.  For  Bell's  trustees  it 
was  contended  in  the  first  instance,  that  Bell  was  no  party  to  the  contract  made  by 
Mackerlie,  or  at  all  events  that  it  was  not  made  for  behoof  of  Boyd  jointly,  but  for 
behoof  of  each  to  the  extent  of  one  half.  The  Lord  Ordinary,  however,  found  "  that 
there  is  suiBcient  evidence  that  the  contract  by  Alexander  Mackerlie  was  made  for 
behoof  of  John  Bell  and  Bobert  Boyd,  and  therefore  that  the  said  John  Bell  and  Robert 
Boyd  were  bound,  con-  [16S]  -junctly  and  severally,  to  implement  that  contract ; "  and 
the  Court  having  adhered,  the  cause  returned  to  his  Lordship.  A  motion  was  then 
made  on  the  part  of  the  pursuers  for  a  decemiture,  ordaining  the  defenders,  1.  To  erect 
buildings  to  the  extent  of  L.800 ;  and,  2.  To  make  payment  of  the  whole  arrears  of 
ground-annuals,  and  those  to  fall  due  in  future.  In  defence  against  this  demand  it  was 
pleaded,  That  neither  Mackeilie  nor  his  constituents.  Bell  and  Boyd,  had,  by  the 
contract,  come  under  any  personal  obligation  to  erect  the  buildings,  or  pay  the  ground- 
annuals,  which,  they  contended,  constituted  merely  a  real  burden  on  the  lands,  in  default 
of  payment  of  which,  the  only  remedy  competent  to  the  pursuer  was  to  attach  the  rents 
and  fruits,  or  have  the  right  annulled,  and  they  offered  to  refute  by  relinquishing  their 
right.  In  support  of  these  pleas  they  referred  to  the  case  of  Wilson  v.  Fraser,  affirmed 
in  the  House  of  Lords.  On  the  other  hand  it  was  maintained  for  the  pursuers.  That 
the  contract  between  the  parties  was  truly  a  contract  of  sale,  in  which  the  ground- 
annual  was  the  stipulated  price ; — ^that  a  purchaser,  by  becoming  a  party  to  the  contract, 
as  by  signing  the  disposition  in  this  case  in  token  of  acceptance,  and  by  thereafter 
taking  possession  of  Uie  subject  sold,  rendered  himself  personally  liable  for  the  price ; 
— that  the  making  such  price  a  real  burden  in  further  security  could  not  weaken  this 
obligation,  and  that  there  was  no  room  for  the  doctrine  of  refutation  in  a  question 
between  the  parties  to  a  contract  of  sale ;  and  as  to  the  case  of  Wilson  v,  Fraser,  that 
the  question  there  involved  was,  whether  the  personal  obligation  had  been  transmitted 
against  a  bond  fide  purchaser. 

The  Lord  Ordinary  ordained  the  defenders  to  proceed  with  the  buildings ;  and  after 
advising  Cases  as  to  the  ground-annual,  his  Lordship  also  found  the  defenders  liable, 
conjunctly  and  severally,  in  payment  of  the  arrears,  and  of  the  ground-annual  as  it 
should  fill  due  in  future ;  "  but  this  last  without  prejudice  to  any  claim  of  exemption 
from  such  liability  which  may  arise  to  the  defenders  in  consequence  of  future  alienation 
of  the  lands  for  which  the  ground-annual  is  payable,  to  a  bond  fide  singular  successor ; ' 
and  his  Lordship  found  them  also  liable  to  relieve  the  pursuers  of  the  L.5  payable  to 
Williamson,  Bell's  author. 

The  Court  unanimously  adhered. 

Lord  Ordinary. — The  argument  of  the  defenders  appears  to  the  Lord  Ordinary  to 
lead  to  this,  that  the  bargain  for  the  subject  in  question  bound  the  one  party,  leaving 
the  other  free,  insomuch  that  Mackerlie  or  his  employers  might,  the  day  after  it  was 
concluded,  have  put  up  the  subject  under  its  burdens  for  sale,  and  if  offered  a  surplus 
price,  have  pocketed  that,  and  made  over  the  subject  to  the  purchaser;  and  if  not 
offered  a  surplus  price,  have  thrown  up  their  bargain,  given  back  the  [164]  land  to 
Anderson,  and  been  wholly  free.  The  Lord  Ordinary  thinks  this  view  unjust  It 
appears  to  him  that  the  view  suggested  by  himself  for  argument  was  less  imtenable,  viz. 
That  the  acquirers  of  this  subject  were  bound  to  build  the  houses,  but^  after  that  was  done, 
might  renoimce  the  improved  subject,  if  they  chose.  But  he  cannot  adopt  even  that 
view.  He  thinks  the  parties  intended,  and  have  provided,  an  equivalent  for  a  sub-feu 
of  this  subject  by  a  mutual  feu-contract,  at  a  certain  feu-rent^  viz.  a  grant  by  way  of 
mutual  contract  of  the  subject  to  be  held  in  buigage,  for  a  certain  annual  rent  payable 
to  the  grantor  or  disponer  in  perpetuum.  The  Lord  Ordinary-thinks,  therefore,  that  while 
the  subject  remains  vested  in  Mackerlie  or  his  employers,  tibey  are  bound  for  this  annual 
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tion  on  the  puichaser — Held,  neyerthelesa,  that  he  was  personaUy  liaUe  in  payment, 
and  could  not  relieve  himself  by  throwing  up  his  right  to  the  ground,  but  without 
prejudice  to  any  question  with  a  bondflde  purchaser. 

The  late  John  Bell,  along  with  his  partner  in  trade,  Robert  Boyd,  in  1803  employed 
one  Eussel  to  purchase  for  their  behoof  certain  lands  called  Fountainwell,  lying  within 
the  territory  of  the  city  of  Glasgow,  and  belonging  to  the  late  Mr.  Anderson.    Bussel 
accordingly  made  the  purchase  in  his  own  name,  the  price  stipulated  being  not  a  capital 
sum,  but  a  ground-annual  of  L.118  :  2  :  6  yearly.    Before  the  conyeyance  by  Anderson 
was  granted,  one  Mackerlie  was  put  forward  as  the  party  for  whose  behoof  the  purchase 
was  made,  and  in  his  favour  accordingly  a  disposition  [161]  was  granted,  whereby 
Anderson  '*  sold,  disponed,  conveyed,  and  made  over "  to  him  the  lands  in  question 
This  disposition  contained  the  following  clause : — "And  it  is  hereby  provided,  that  the 
said  Alexander  Mackerlie  and  his  foresaids  shall  be  obliged,  as  by  acceptation  hereof 
he  hereby  binds  himself,  and  his  heirs  and  successors  in  the  paid  lands,  within  two 
years  from  the  term  of  Martinmas  1803  years,  to  build  a  house  or  houses  on  the  lands 
hereby  disponed,  which  shall  be  worth  not  less  than  L.800  sterling,  and  shall  preserve 
the  same,  as  well  as  the  dikes  enclosing  the  lands  in  good  repair  in  all  time  coming, 
otherwise  these  presents,  and  all  following  hereon,  shall  be  null  and  void :  But  these 
presents  are  granted,  and  the  said  lands  and  others  disponed,  with  and  under  the 
burden  of  the  ground-annual  after  specified,  which  is  hereby  declared  a  real  burden  on 
the  said  lands  and  others,  and  as  such  shall  be  inserted  in  the  instrument  of  sasine  to 
follow  hereon,  and  in  the  following  transmissions  and  infeftments  of  the  premises, 
otherwise  the  same  shall  be  void  and  null ; — ^that  is,  the  said  lands  and  others  shall  be 
burdened  with  the  payment  to  me,  and  my  heirs  and  assignees,  of  a  ground-annual  or 
yearly  ground-rent  of  L..118  :  2  :  6  sterling,  leviable  at  two  terms  in  the  year,  Whit- 
sunday and  Martinmas,  by  equal  portions,  beginning  the   first   term's  payment  at 
Whitsunday  next  1804  years,  for  the  half  year's  rent  from  Martinmas  preceding,  which 
s  hereby  declared  to  be  the  term  of  the  said  Alexander  Mackerlie's  entry  to  the 
premises,  notwithstanding  the  date  hereof,  and  the  next  term's  payment  at  Martinmas 
1804  years,  and  so  forth  to  continue  in  regular  payment  of  the  said  ground-annual  in 
all  time  coming,  with  one  fifth  part  of  each  payment  further  in  the  name  of  liquidate 
damages,  expenses,  and  penalty  for  each  term's  failure  in  the  regular  payment  of  said 
ground-annual,  besides  the  same  itself,  and  the  lawful  interest  of  the  respective  pay- 
ments from  the  several  terms  of  payment  until  paid.    Declaring  that  the  said  Alexander 
Mackerlie,  and  his  successors  in  the  said  lands,  shall  have  it  in  his  power  to  redeem 
and  buy  up  the  said  ground-annual  upon  paying  at  the  rate  of  twenty  years  purchase 
for  the  same  to  the  said  Jonathan  Anderson  or  his  foresaids,  by  giving  three  months 
previous  notice  to  me  or  my  foresaids  that  they  are  to  make  use  of  the  power  hereby 
given  to  them  :  And  these  presents  are  granted,  and  the  said  lands  and  others  disponed^ 
under  the  further  burden  of  a  ground-annual  of  L.5  sterling  to  the  heirs  or  assignees  of 
Alexander  Williamson  of  Petershill,  at  the  terms  and  by  the  proportions  specified  in 
a  feu-contract  of  the  [162]  said  lands  between  the  said  Alexander  Williamson  and 
John  Anderson,  some  time  merchant  in  Glasgow,  my  author." 

The  disposition  further  contained  an  obligation  to  infeft^  and  a  procuratory  of 
resignation,  the  lands  being  held  burgage ;  and  besides  being  signed  by  the  grantor,  it 
was  also  subscribed  by  Mackerlie  "  in  testimony,"  as  the  testing  clause  bore,  "  of  his 
acceptance  of  these  presents." 

At  the  term  of  entry  (Martinmas  1803,)  Messrs.  Bell  and  Boyd  took  possession  of 
the  lands,  and  let  different  portions,  and  drew  the  rents  as  proprietors.  In  1806  Boyd 
became  bankrupt.  In  the  same  year  Anderson  died,  leaving  a  trust^leed  of  settlement^ 
whereby  he  directed  his  property,  after  a  certain  interval,  to  be  conveyed  to  the  Magia- 
trates  of  Inverness,  the  place  of  his  birth,  for  certain  charitable  purposes.  Before 
Anderson's  death,  he  had  raised  an  action  against  Mackerlie  for  payment  of  the  ground- 
annuals  before  the  Sheriff  of  Lanarkshire ;  and  this  action  having  been  insisted  in  by 
his  trustees,  a  settlement  of  arrears  was  in  1809  obtained  from  BeU,  who  was  allowed  a 
deduction  of  L.20,  and  who  accepted  a  receipt  bearing  that  this  deduction  had  been 
allowed  *'  in  consideration  of  the  present  settlement  and  payment^  in  all  time  coming,  of 
the  feu-duties  becoming  due."  Bell  having  died  in  1817,  the  Magistrates  of  Inverness, 
as  now  in  right  of  Anderson,  brought  a  second  process  before  the  Magistrates  of  Glasgow ; 
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and,  after  some  procedure  therein,  thej  raised  the  present  action  in  this  Court  against 
Bell's  trustees,  the  trustee  on  Boyd's  estate,  Mackerlie,  and  one  Aberdeen,  to  whom 
part  of  Boyd's  share  had  been  sold,  concluding  to  hare  it  declared  that  the  defenders 
were  liable,  coigunctly  and  severally,  or  at  least  to  the  extent  of  their  respective 
interests,  to  fulfil  all  the  obligations  undertaken  by  Mackerlie  in  the  disposition 
obtained  by  him,  and  to  have  them  ordained  to  pay  the  arrears  of  ground-annual,  and 
to  make  regular  payment  of  it  in  future,  and  also  to  erect  buildings  on  the  lands  to  the 
extent  of  L.800,  as  stipulated  in  the  disposition.  Defences  to  this  action  were  given 
in  by  Bell's  trustees  only  and  by  Mackerlie,  the  latter  of  whom  pleaded  a  discharge 
under  a  sequestration — a  defence  which  was  at  once  sustained.  For  Bell's  trustees  it 
was  contended  in  the  first  instance,  that  Bell  was  no  party  to  the  contract  made  by 
Mackerlie,  or  at  all  events  that  it  was  not  made  for  behoof  of  Boyd  jointly,  but  for 
behoof  of  each  to  the  extent  of  one  half.  The  Lord  Ordinary,  however,  found  '*  that 
there  is  sufficient  evidence  that  the  contract  by  Alexander  Mackerlie  was  made  for 
behoof  of  John  Bell  and  Bobert  Boyd,  and  therefore  that  the  said  John  Bell  and  Eobert 
Boyd  were  bound,  con-  [16S]  -junctly  and  severally,  to  implement  that  contract ; "  and 
the  Court  having  adhered,  the  cause  returned  to  his  Lordship.  A  motion  was  then 
made  on  the  part  of  the  pursuers  for  a  decemiture,  ordaining  the  defenders,  1.  To  erect 
buildings  to  the  extent  of  L.800 ;  and,  2.  To  make  payment  of  the  whole  arrears  of 
ground-annuals,  and  those  to  fall  due  in  future.  In  defence  against  this  demand  it  was 
pleaded,  That  neither  Mackeilie  nor  his  constituents,  Bell  and  Boyd,  had,  by  the 
contract,  come  under  any  personal  obligation  to  erect  the  buildings,  or  pay  the  ground- 
annuals,  which,  they  contended,  constituted  merely  a  real  burden  on  the  lands,  in  default 
of  payment  of  which,  the  only  remedy  competent  to  the  pursuer  was  to  attach  the  rents 
and  fruits,  or  have  the  right  annulled,  and  they  offered  to  refute  by  relinquishing  their 
right.  In  support  of  these  pleas  they  referred  to  the  case  of  Wilson  v.  Fraser,  affirmed 
in  the  House  of  Lords.  On  the  other  hand  it  was  maintained  for  the  pursuers,  That 
the  contract  between  the  parties  was  truly  a  contract  of  sale,  in  which  the  ground- 
annual  was  the  stipulated  price ; — ^that  a  purchaser,  by  becoming  a  party  to  the  contract, 
as  by  signing  the  disposition  in  this  case  in  token  of  acceptance,  and  by  thereafter 
taking  possession  of  the  subject  sold,  rendered  himself  personally  liable  for  the  price ; 
— that  the  making  such  price  a  real  burden  in  further  security  could  not  weaken  this 
obligation,  and  that  there  was  no  room  for  the  doctrine  of  refutation  in  a  question 
between  the  parties  to  a  contract  of  sale ;  and  as  to  the  case  of  Wilson  v.  Fraser,  that 
the  question  there  involved  was,  whether  the  personal  obligation  had  been  transmitted 
against  a  Ixmdflde  purchaser. 

The  Lord  Ordinary  ordained  the  defenders  to  proceed  with  the  buildings ;  and  after 
advising  Cases  as  to  the  ground-annual,  his  Lordship  also  found  the  defenders  liable, 
conjunctly  and  severally,  in  payment  of  the  arrears,  and  of  the  ground-annual  as  it 
should  tM  due  in  future ;  "  but  this  last  without  prejudice  to  any  claim  of  exemption 
from  such  liability  which  may  arise  to  the  defenders  in  consequence  of  future  alienation 
of  the  lands  for  which  the  ground-annual  is  payable,  to  a  band  fide  singular  successor ; ' 
and  his  Lordship  found  them  also  liable  to  relieve  the  pursuers  of  the  L.5  payable  to 
Williamson,  Bell's  author. 

The  Court  unanimously  adhered. 

Lord  Ordinaby. — The  argument  of  the  defenders  appears  to  the  Lord  Ordinary  to 
lead  to  this,  that  the  bargain  for  the  subject  in  question  bound  the  one  party,  leaving 
the  other  free,  insomuch  that  Mackerlie  or  his  employers  might,  the  day  after  it  was 
concluded,  have  put  up  the  subject  under  its  burdens  for  sale,  and  if  offered  a  surplus 
price,  have  pocketed  that,  and  made  over  the  subject  to  the  purchaser;  and  if  not 
offered  a  surplus  price,  have  thrown  up  their  bargain,  given  back  the  [164]  land  to 
Anderson,  and  been  wholly  free.  The  Lord  Ordinary  thinks  this  view  unjust  It 
appears  to  him  that  the  view  suggested  by  himself  for  argument  was  less  untenable,  viz. 
lliat  the  acquirers  of  this  subject  were  bound  to  build  the  houses,  but^  after  that  was  done, 
might  renounce  the  improved  subject,  if  they  chose.  Bat  he  cannot  adopt  even  that 
view.  He  thinks  the  parties  intended,  and  have  provided,  an  equivalent  for  a  sub-feu 
of  this  subject  by  a  mutual  feu-contract,  at  a  certain  feu-rent^  viz.  a  grant  by  way  of 
mutual  contract  of  the  subject  to  be  held  in  burgage,  for  a  certain  annual  rent  payable 
to  the  granter  or  disponer  in  jperpetuum.  The  Lord  Ordinary- thinks,  therefore,  that  while 
the  subject  remains  vested  in  Mackerlie  or  his  employers,  they  are  bound  for  this  annual 
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rent  conjunctly  and  severally.  It  is  another  question  what  may  be  the  effect  of  a 
hand  fide  alienation  to  a  singular  successor.  In  the  case  of  a  feu,  such  alienation  generally 
frees  the  vassal  Even  though  he  cannot  refute,  he  can  be  free  by  alienation.  This 
could  never  have  been  doubted  in  the  case  of  Mamoch,  who  was  a  speculator  that^  with 
full  knowledge  of  the  superior,  had  feued,  in  order  to  build  and  sell,  and  who  never 
could  be  supposed,  after  selliug,  to  remain  liable  for  all  the  feu-duties.  In  a  loug  lease 
with  express  power  of  assignation,  the  same  thing  is  said  to  be  law ;  and  it  may  be  so 
also  in  respect  to  this  case.  But,  in  a  feu  obtained  by  mutual  feu-contract^  it  is 
generally  held  that  the  vassal  cannot  refute.  And  here  the  difficulty  of  refuting  is 
enhanced  by  the  form  of  the  conveyance,  rather  than  removed  by  it,  though  the  Lord 
Ordinary  does  not  rest  upon  that  difficulty. 

LoBD  Glenlee. — ^All  that  the  Ordinary  has  found  is,  that  while  the  defenders  hold 
the  lands,  they  are  bound  to  pay  the  ground-annual,  without  prejudice  to  any  question, 
if  they  shall  be  bond  fide  sold  to  a  purchaser.  Now  the  disposition  to  MackerHe  burdens 
not  only  the  lands,  but  the  disposition  ;  so  that  any  one  using  it  would  be  personally 
botind,  and  the  burdening  the  lands  also  would  not  make  it  weaker.  Then  what  can  be 
said  to  the  receipt  by  Bell,  hearing  that  he  got  deduction  of  L.20  in  consideration  of 
paying  the  groimd-annual  regularly  in  all  time  to  come,  showing  that  he  held  the  obliga- 
tion to  be  personal  ?  The  doctrine  of  refutation  can  only  apply  between  superior  and 
vassal ;  but  it  has  nothing  to  do  here  between  a  seller  and  a  purchaser. 

Lord  Pitmilly. — I  entirely  agree. 

Lord  Allowat. — I  am  of  the  same  opinion.  This  is  a  sale,  and  the  party  must 
fulfil  his  obligation.    The  case  of  a  bond  fide  purchaser  might  be  very  different^  but  it  is 

not  before  us. 

Lord  Justiob-Clerk. — It  is  impossible  to  doubt  of  the  interlocutor,  when  we  look 
at  the  terms  of  the  original  deed.     The  defenders  must  be  liable  for  both  obligations. 

Pursuers^  Authority. — ^M.  of  Abercom  v.  Mamoch,  June  26,  1817,  (F.C.). 
D^enderf^  Authority. — Eraser  v.  Wilson,  April  15,  1824,  in  H.  of  L.  (2  Shaw's 
Appeals,  162). 

[Of.  Marquis  of  TweedddU^s  Trustees  v.  Earl  of  Haddington^  7  R.  638.] 


No.  48.  VI.  Shaw  165.    29  Nov.  1827.    Ist  Div.— Lord  Meadowbank. 

H.  Leslib,  Pursuer. — Skene — Matheson, 

Lady  Ashburton  and  Others,  Defenders. — D.  of  F,  Moncreiff—Brovm, 

Arrestmeni — [Service  of  Arrestment — Intimation  to  Agent  of  Arrestee]. — An  edictal 
arrestment  having  been  executed  against  a  peirty  out  of  Scotland,  and  an  execution 
of  a  messenger  having  been  produced,  bearing  that  intimation  had  been  made 
to  the  known  agent  of  the  arrestee,  by  leaving  a  copy  of  arrestment  with  his 
servant  within  his  house ;  but  he  having  denied  that  he  received  the  intimation,  and 
the  arrestee  having  thereafter  paid  the  debt — Held  that  the  arrestment  was  not 
effectual  to  oblige  Qie  arrestee  to  pay  a  second  time. 

Thomas  Peacock  was  a  creditor  for  L.  95  :  5  :  7  of  the  late  Lord  Ashburton,  of  whom 
the  defender  Lady  Ashburton  was  the  executrix.  The  resident  factor  on  the  estate  of 
Bosehall  ^formerly  belonging  to  his  Lordship,  and  of  which  Lady  Ashburton  was  now 
liferentrix)  was  Major  Gilchrist,  and  her  law  agent  in  Edinburgh  was  Mr.  John 
Mowbray,  writer  to  tiie  Signet.  On  the  28th  l^ovember  1823  Mr.  Mowbray,  in  answer 
to  a  letter  from  Peacock,  desired  him  to  draw  on  him  for  the  amount  of  his  debt,  after 
satisfying  M^jor  Gilchrist  that  it  was  correct,  and  on  making  affidavit  to  its  verity. 
The  pursuer  Leslie  was  at  this  time  a  creditor  of  Peacock  for  L.152,  6s.  and  having 
raised  diligence  against  him,  he  executed,  on  4th  December,  an  arrestment  in  the  hands 
of  Mr.  Mowbray,  as  factor  or  agent  of  the  late  Lord  Ashburton.  Mr.  Mowbray  then 
wrote  to  Peacock,  forbidding  him  to  draw,  as  he  did  not  wish  to  be  involved  in  a  law- 
suit ;  and  thereafter  Leslie,  (who  was  ignorant  of  this  order,)  conceiving  that  his  arrest- 
ment against  Mowbray,  in  his  character  of  factor  of  Lord  Ashburton,  was  inept, 
executed,  on  the  6th  of  December,  an  edictal  arrestment  against  Lady  Ashburton,  who 
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was  then  in  England,  and  at  the  same  time  caused  intimation  to  be  made  to  Mr. 
Mowbray  as  her  agent.  The  execution  returned  by  the  messenger,  after  attesting  the 
edictal  arrestment,  bore  that,  "  immediately  thereafter  I  intimated  to  John  Mowbray, 
Esq.  writer  to  the  Signet^  agent  for  the  said  Lady  Ashburton,  that  I  had  so  arrested  in 
her  Ladyship's  hands,  at  each  of  the  said  three  places,  a  just  copy  of  arrestment  in 
virtue  whereof,  and  to  the  effect  foresaid,  with  a  just  copy  of  intimation  thereto  sub- 
joined, I  left  for  the  said  John  Mowbray,  Esq.  in  the  hands  of  a  servant  within  his 
dwelling-house,  Howe  street,  Edinburgh,  to  be  given  to  him,  because  I  could  not  find 
himself  personally ;  which  copy,"  &c.  Mr.  Mowbray,  however,  denied  that  any  such 
intimation  had  been  communicated  to  him.  On  the  15th  of  December,  Peacock,  not- 
withstanding the  prohibition,  drew  a  bill  on  Mr.  Mowbray  for  the  amount  of  the  debt, 
which  was  indorsed  by  Ma-[166]-jor  Gilchrist,  and  having  been  discounted  with  a 
bank,  the  proceeds  were  paid  to  Peacock.  This  bill  Mr.  Mowbray  refused  to  accept^ 
and  it  having  been  returned  dishonoured,  Major  Gilchrist  was  obliged  to  pay  it,  and  he 
thereupon  got  an  acknowledgment  from  Peacock  that  the  debt  was  discharged. 

A  summons  of  forthcoming  was  thereafter  raised  by  Leslie  against  Lady  Ashburton, 
founding  on  the  arrestment  and  intimation  of  the  6th  of  December.  In  defence  she 
maintained, 

1.  That  as  an  edictal  arrestment  could  not  interpel  her  from  paying  to  Peacock, 
unless  proof  were  brought  that  she  or  her  agent  was  previously  in  the  knowledge  of  the 
arrestment ;  and  as  the  debt  had  been  paid  at  a  time  when  both  Mr.  Mowbray  and 
Mfgor  Gilchrist  were  ignorant  of  the  arrestment^  she  coidd  not  be  compelled  to  pay  a 
second  time. 

2.  That  the  mere  statement  of  a  messenger,  in  the  execution  of  an  edictal  arrest- 
ment^ that  he  had  intimated  it  to  the  agent  of  the  arrestee,  was  not  sufficient  evidence 
to  prove  that  such  agent  was,  in  terms  of  the  statute,  in  the  knowledge  of  the  arrest- 
ment, this  being  an  extrinsic  fact,  and  not  a  matter  of  solemnity,  such  as  could  be 
proved  by  the  execution ;  and, 

3.  That  as  in  this  case  there  were  two  agents,  the  one  being  the  factor  on  the  estate, 
and  the  other  resident  in  Edinburgh,  it  was  not  sufficient  to  intimate  the  arrestment  to 
one  of  them  only,  so  as  to  compel  her  to  pay  a  second  time,  in  consequence  of  the  other, 
to  whom  no  such  intimation  had  been  made,  having  paid  the  debt 

To  this  it  was  answered, 

1.  That  as  the  arrestment  was  properly  executed  against  Lady  Ashburton,  and  was 
duly  intimated  to  her  known  and  ostensible  agent  on  the  6th  of  December,  it  created 
an  effectual  nexus  over  the  fund ;  and  therefore  the  pursuer  was  entitled  to  recover  the 
same  from  her,  reserving  relief  to  her  against  the  party  who  had  paid  the  same,  or 
against  Peacock,  the  principal  debtor. 

2.  That  as  the  Buikrupt  Act  had  introduced,  in  the  case  of  an  edictal  arrestment, 
the  additional  requisite  of  intimation  to  the  arrestee's  known  agent  in  Scotland,  the 
messenger's  statement  in  his  execution  that  he  made  such  intimation  was  equally  as 
conclusive  evidence  on  that  point  as  on  the  other  part  of  the  solemnities ;  and  as  the 
execution  bore  that  intimation  had  been  given  agreeably  to  the  usual  mode  of  executing 
diligence,  it  must  bear  full  faith  till  set  aside  in  competent  form ;  and, 

3.  That  as  Mr.  Mowbray  was  the  principal  agent,  and  Major  Gilchrist  held  merely 
a  subordinate  situation,  the  intimation  to  the  former  was  quite  sufficient. 

[1671  The  Court,  on  the  report  of  the  Lord  Ordinary,  sustained  the  defences,  and 
assoilzied  the  defender  with  expenses. 

PurmeT^s  Autliorities. — Office  of  a  Messenger,  p.  94 ;  2  Ersk.  11,  4. 
Defender^  Atdhorities. — Tait  on  Evidence,  p.  5 ;  Syme,  Dec  7,  1824,  {arUe^  Vol. 
HL  No.  267). 

No.  49.  VI.  Shaw  167.    29  Nov.  1827.    2nd  Div.— Lord  Oraigie. 

W.  FOBBBS  and  Curatoks,  Pursuers. — SoL-OerL  Hope — Mdeonochde — APNeill. 

J.  LiviNGSTONK  and  Tutor,  Defenders. — FullerUm — Alison, 

JFrescriptwn — Prescripiive  Possession  of  Coal* — ^A  vassal  who  held  his  lands  under  a 
reservation  of  the  coal  in  favour  of  his  superior,  having,  on  the  attainder  of  the  latter 


888  FORBES,  fta  V.   UVIKQSTONB,  te.  ¥1.  flliaw. 

for  accession  to  the  rebellion  of  1715,  obtained,  in  virtue  of  the  Clan  Act,  from  the 
Barons  of  Exchequer  a  Crown  charter  of  his  lands  generally,  without  any  reservation 
of  the  coal — Held,  in  a  question  with  a  party  who  had  acquired  right  from  the  Com- 
missioners of  the  Forfeited  Estates  to  the  estate  of  the  forfeited  superior,  as  it  stood 
in  his  person, — 1. — That  the  Crown  charter  of  the  vassal  was  a  valid  title  on  which 
to  prescribe  a  right  to  the  coal,  although  the  Barons  were  only  authorized  to  pass 
Grown  charters  of  the  properties,  as  held  under  the  forfeited  superior ; — ^but, — 2. — 
That  the  possession  of  the  surface,  without  having  worked  the  coal,  was  not  sufficient 
to  prescribe  the  right ;  and, — 3. — That  the  acts  of  possession  by  working  the  coal 
were  not  such,  or  so  continuous,  as  to  amount  to  a  prescriptive  possession. 

The  Earls  of  Linlithgow  and  Callendar  were  proprietors  of  the  barony  of  Haining, 
and  in  the  seventeenth  century  they  feued  out  to  the  predecessor  of  the  defender,  Mr. 
Livingstone,  Parkhall  and  certain  other  parcels  of  the  barony,  and  by  a  separate  charter 
the  hmds  of  Whiterig,  which  also  formed  part  of  this  barony  of  Haining,  but  under  a 
reservation  of  the  coal  and  limestone,  expressed  in  these  or  similar  words : — "  Exceptand 
and  reservand  to  the  said  Earl  and  his  foresaids  liberty  and  privilege  to  win  coal  and 
limestone,  making  of  shanks,  &c.  within  any  part  of  the  said  lands,  for  payment  to  the 
said  Alexander  Livingstone  and  his  foresaids  of  what  skaith  or  loss  they  shall  sustain 
upon  their  arable  land  thereby,  exceptand  always  to  the  said  Alexander  and  his  fore- 
saids to  win  lymestaine  within  any  part  of  the  said  lands,  to  their  own  use  allenarly." 
The  estates  of  the  Earls  of  Linlithgow  and  Callendar  having  been  forfeited  to  the  Crown 
on  the  attainder  of  the  then  Earl  for  his  accession  to  the  rebellion  of  1715,  Livingstone 
of  Parkhall  applied  to  the  Barons  of  Exchequer  for  a  Crown  charter  of  the  lands  held 
by  him,  as  vassal  of  the  Earl  of  Linlithgow  and  Callendar,  under  the  Clan  Act,  (1st 
Geo.  I.  c.  20,)  which  provided  that  vassals  holding  lands  and  tenements  of  the  superiors 
who  should  be  convicted  of  treason,  but  who  themselves  should  continue  in  dutiful 
allegiance  to  King  George,  should  be  entitled  to  [168]  hold  *'  such  lands  and  tenements  " 
of  the  Crown ;  and  which  empowered  the  Court  of  Exchequer,  on  production  of  the 
superiors'  attainder,  to  pass  signatures  "  in  favour  of  such  vassal  or  vassals  of  the  said 
lands  or  tenements  above  mentioned,  respectively." 

The  Barons  of  Exchequer  accordingly  granted  to  Livingstone,  in  1716,  a  charter 
under  the  Great  Seal,  which  proceeded  on  the  narrative  of  the  above-mentioned  Act  of 
Parliament,  and  in  virtue  thereof  granted  de  novo  in  one  charter,  and  for  payment  of  a 
single  nominal  reddendo,  the  several  parcels  of  land  previously  held  feu  of  the  attainted 
Earl,  but  without  any  reservation  of  the  coal,  the  grant  being  in  the  usual  general  terms 
of  the  lands  with  their  pertinents.     On  this  charter  Livingstone  was  infeft  in  1735,  and 
the  successive  investitures  of  the  &mily  were  renewed  in  the  same  terms.     On  the  other 
hand,  the  forfeited  estates  of  the  Earl  of  Linlithgow  and  Callendar  were  vested  in  the 
Parliamentary  Commissioners  for  the  management  of  the  forfeited  estates ;  and  by  them 
the  barony  of  Haining  was  sold,  in  1720,  to  the  York  Buildings  Company,  who  were 
infeft  in  1748,  and  whose  titles,  it  was  admitted,  were  sufficient  to  carry  the  reserved 
coal  under  the  lands  feued  to  the  Livingstone  family.     The  right  to  this  barony  was 
subsequently  acquired,  at  the  judicial  sale  of  the  York  Buildings  Company  estates,  by 
the  pursuer's  ancestor,   Mr.  Forbes  of  Callendar.      Both  parties  continued  in  the 
uninterrupted  possession  of  the  surface  of  their  respective  properties,  but  it  was 
admitted  that  Mr.  Forbes'  predecessors  had  never  attempted  to  work  coal  under  Mr. 
Livingstone's  lands,  although  they  had  done  so  on  their  own  part  of  the  barony  of 
Haining :  while,  on  the  other  hand,  it  appeared  from  the  proof  subsequently  led  in  the 
cause,  that  about  the  year  1756  coals  had  been  worked  by  Mr.  Livingstone's  pre- 
decessors, to  a  trifling  extent^  with  pick-axes,  in  a  place  called  Tappuckstone,  situated 
on  the  parcel  of  lands  called  Parkhall,  where  it  was  evident  coals  had  formerly  been 
taken,  and  near  which  was  the  appearance  of  an  old  level ;  but  there  was  no  evidence 
as  to  whether  the  old  working  had  been  carried  on  prior  or  subsequent  to  the  Crown 
charter  obtained  by  the  Livingstone  family.    It  further  appeared  that  the  workings 
about  1756  had  been  stopped  by  the  overflowing  of  water,  and  that  they  had  been 
resumed  about  1785,  and  were  carried  on  for  three  years,  during  which  time  the  late 
Mr.  Forbes  of  Callendar  had  got  coals  from  the  pits  for  the  supply  of  his  family.     A 
third  set  of  workings  commenced  about  the  same  time,  and  were  carried  on,  with  short 
intervals,  till  about  1796,  in  the  lands  of  Whiterig,  which  had  been  originally  feued 
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out  separately  from  the  other  parcels,  but  were  included  along  with  them  in  the  Crown 
charter  of  1716 ;  and  it  further  appeared  [169]  that  the  predecessors  of  the  defender 
had  been  in  use  in  their  leases  to  insert  a  reservation  of  their  right  to  dig  coal. 

In  1809,  the  late  Mr.  Livingstone,  father  of  the  defender,  having  again  commenced 
to  work  the  coal  under  his  lands  of  Parkhall,  &c.,  Mr.  Forbes,  the  pursuer's  father, 
brought  an  action  to  have  it  declared  that  he  had  an  exclusive  right  to  the  coal  in  virtue 
of  his  titles,  derived  through  the  York  Buildings  Company  from  the  Earls  of  Callendar 
and  Linlithgow,  and  to  have  Mr.  Livingstone  ordained  to  desist  from  working  it  in  all 
time  coming :  and  Mr.  Livingstone  raised  a  counter  action  of  declarator  of  his  right, 
which  was  coi^oined  with  the  process  at  the  instance  of  Mr.  Forbes.  These  two  pro- 
cesses having  been  coi\joined,  and  the  defender  having  founded  a  plea  of  prescription  on 
the  possession  of  the  surface  alone,  the  Lord  Ordinary,  (the  late  Lord  l^ewton,)  *'  in 
respect  Mr.  Livingstone  has  not  condescended  on  acts  of  possession  of  coal  within  the 
lands  libelled  on  for  forty  years  past,  and  that  it  was  decided  in  the  case  between  the 
lessees  of  the  York  Buildings  Company  and  one  of  Mr.  Livingstone's  predecessors,  both 
in  this  Court  and  the  House  of  Lords,  that  a  charter  similar  to  that  here  founded  on 
was  not  sufficient  to  carry  the  coal  in  the  lands  of  Madiston,  without  actual  possession 
of  the  coal,  as  contradistinguished  from  the  lands,"  decerned  against  Livingstone  in  the 
action  at  Forbes'  instance,  and  in  the  counter  action  assoilzied ;  and  Lord  Graigie  after- 
wards adhered  by  an  interlocutor,  in  which  he  found,  *'  that  by  the  charter  granted  in 
1716  by  the  Barons  of  Exchequer  in  Scotland  to  the  representer  (Livingstone's)  prede- 
cessors, (in  pursuance  of  the  act  1st  Geo.  I.  statute  2,  chap.  20,  usually  termed  the  Clan 
Act^)  though  conceived  in  unlimited  terms,  no  greater  or  more  extensive  right  to  the 
coal  or  limestone  could  be  granted,  than  had  been  formerly  competent  to  the  representer's 
predecessors, — the  only  purpose  of  such  charter  being  to  enable  the  representer's  prede- 
cessors to  hold  of  the  Crown  those  lands  which  he  formerly  held,  as  vassals  of  the  Earls 
of  Linlithgow  and  Callendar ;  that  the  whole  of  the  feudal  property  and  rights  which, 
in  1715,  belonged  to  the  Earl  of  Linlithgow  and  Callendar,  who  was  attainted  in  that 
year,  including  the  right  to  the  coal  and  limestone  to  be  found  on  the  lands  already 
mentioned,  having  been  vested  in  Parliamentary  Commissioners,  were  by  them  sold  to 
the  York  Buildings  Company,  and  thereafter,  by  a  decree  of  sale  obtained  by  creditors 
of  the  company,  transmitted  to  the  respondent ;  that^  in  virtue  of  the  reservation  of  the 
coal  and  limestone  in  the  original  feu-rights  already  mentioned,  these  minerals  continued 
a  part  of  the  [170]  estate  belonging  to  the  granters,  as  much  as  if  no  feu-rights  had  been 
granted,  and  consequently  that  the  property  thereof  could  not  be  lost  by  the  negative 
prescription;  that  though  the  charter  obtained  from  the  Barons  of  Exchequer  in  1716, 
combined  with  those  which  followed,  and  which  are  in  the  same  terms,  might  afford  a 
proper  title  of  prescription,  whereupon  the  representer  (Livingstone)  and  his  predecessors 
might  have  acquired  right  to  the  coal  and  limestone  in  question,  the  representer  has  not 
proved,  or  offered  to  prove,  possession  such  as  to  establish  a  prescriptive  right ;  there- 
fore, as  well  as  in  respect  of  Uie  precedent  in  the  case  of  Madiston  or  Craigend,  mentioned 
in  the  interlocutor  of  the  former  Lord  Ordinary,"  his  Lordship  refused  the  representar 
tion,  and  adhered  to  the  interlocutor  represented  against. 

Mr.  Livingstone  then  reclaimed,  and,  after  a  first  petition  had  been  refused,  offered 
a  proof  of  possession  of  the  coal,  which  having  been  allowed,  a  proof  was  led,  which 
established  the  facts  above  narrated ;  and  thereupon  the  Court,  holding  that  there  was 
a  sufficient  prescriptive  title,  by  a  nugority  found  that  there  was  also  sufficient  proof  of 
possession  in  the  lands  of  Tappuck,  and  that  these  lands  formed  part  of  the  lands  com- 
prehended in  the  Crown  charter  of  1716,  and  assoilzied  Livingstone.^ 

This  judgment  having  been  taken  by  appeal  to  the  House  of  Lords,  that  House  (of 
date  June  29, 1825)  remitted  the  cause  for  reconsideration,  directing  the  Court "  specially 
to  consider  whether  the  respondent  (Livingstone)  has  produced  a  sufficient  title  on  which 
prescription  can  be  founded,  and  whether  the  acts  of  possession,  and  taking  of  the  coal 
in  Tappuck  or  Tappuckstone  and  Whiterig  respectively,  are  sufficient  to  establish  a  title 
by  prescription  in  tiie  respondent  to  the  coal  under  the  lands  of  Parkhall,  &c.,  and  under 
the  lands  of  Whiterig,  or  any  of  them ; "  and  to  require  the  opinion  of  the  Judges  of 
the  First  Division  in  writing.* 

1  See  ante,  VoL  L  No.  322.  p  1  W.  &  S.  657  ;  4  S.R.R  (H.L.)  697.] 
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On  a  petition  to  apply  the  judgment  of  the  Honse  of  Lords,  memorials  were  ordered, 
in  which  it  was  pleaded  for  Forbes, 

1.  That  the  Crown  charter  obtained  by  the  Livingstone  family  in  1716  could  not 
affoid  a  title  to  prescribe,  because  the  Barons  could  not,  in  virtue  of  the  Clan  Act,  grant, 
to  be  holden  of  the  Crown  by  the  vassal  of  an  attainted  superior,  any  lands  or  tenements 
which  he  had  not  previously  held  of  the  superior, — ^the  more  especially  as,  by  the-  1st 
Geo.  I.  c.  50,  passed  in  the  same  ses-  [171]  -sion  with  the  Clan  Act^  it  was  declared  that 
any  grant,  under  any  of  the  Seals  in  England  or  Scotland,  of  the  forfeited  estates,  or 
any  part  of  them,  (these  being  vested  in  Parliamentary  Commissioners,)  should  be  null 
and  void ;  and  because,  as  the  charter  proceeded  on  the  narrative  of  its  being  granted  in 
virtue  of  the  Clan  Act,  it  was  sufficiently  obvious  that  it  did  not,  and  was  not  intended 
to  convey  any  property  (such  as  the  reserved  coal)  which  had  not  previously  been  held 
under  the  the  attainted  Earl ;  and  the  charter  being  thus  incapable  of  carrying  a  legal 
right  to  the  coal,  could  not  form  a  valid  title  to  prescribe. 

2.  That  the  acts  of  possession  established  were  not  so  continuous  in  their  character 
and  duration  as  to  create  a  prescriptive  possession  under  the  act  1617. 

3.  That  such  possession  could  only  affect  the  particular  parcel  of  lands  under  which 
the  coal  was  wrought,  because  he  (Forbes)  being  infeft  in  the  lands  of  Haining,  with 
the  coal  specially  mentioned  in  his  titles,  which  formed  part  of  a  single  barony,  his 
possession  even  of  the  surface  of  any  part  of  the  barony  was  in  law  an  adverse  posses- 
sion of  the  whole,  including  the  coal,  excepting  the  very  parcel  as  to  which  the  living- 
stone  family  had  exercised  actual  possession  by  working ;  and, 

4.  That  at  all  events  the  working  of  the  coal  under  the  lands  of  Whiterig  could  not 
be  founded  on  as  establishing  a  prescriptive  title  to  the  other  parcels,  seeing  it  was 
originally  a  distinct  and  separate  feu. 

On  the  other  hand,  it  was  pleaded  for  Livingstone, 

1.  That  although  ^e  Barons  were  not  entitled  to  grant  a  Crown  charter,  except  in 
the  very  terms  of  the  rights  flowing  from  the  Earls  of  Callendar,  so  that  the  grant  might 
be  considered  as  flowing  a  non  ?uU>erUe  patedatenii  and  as  not  sufficient  to  compete  of 
itself  witii  the  title  in  the  person  of  the  pursuer ;  yet^  as  its  general  terms  by  le£^  con- 
struction implied  a  grant  of  the  whole  subject,  comprehending  the  minerals  as  well  as 
the  surface,  it  was  a  sufficient  title  to  prescribe ;  and  if  the  prescriptive  possession  had 
followed  on  it^  it  must  be  secure  from  challenge  on  the  grounds  set  forth  by  the  pursuer, 
though  it  were  originally  null  under  the  1st  Geo.  I.  c.  50,  which  could  not  be  under- 
stood as  repealing  the  act  1617,  c  12. 

2.  That  the  acts  of  possession  were  as  continuous  as  the  nature  of  the  subject 
required,  and  had  extended  over  a  period  of  more  than  forty  years  in  the  knowledge  of 
the  pursuer's  predecessors,  without  any  attempt  at  interruption  on  their  part. 

3.  That  all  the  parcels  of  lands  (excepting  Whiterig,)  though  called  by  separate 
names,  were  obtained  from  the  Earls  of  Cal-  [172]  -lendfi^  by  one  feu-right,  and  were 
contained  together  in  the  Crown  charter,  and  that  possession  of  the  coal  on  any  part 
was  possession  of  the  whole,  and  could  not  be  affected  by  the  constructive  possession  of 
the  pursuer's  ancestors  of  the  reserved  part  of  the  barony ;  and, 

4.  That  though  obtained  originally  as  a  separate  feu,  Whiterig  was  included  with 
the  others  in  one  Crown  charter,  and  of  course  formed  one  subject,  the  possession  of 
the  coal  of  which  must  be  considered  as  affecting  the  whole  subject. 

The  Court  having,  in  terms  of  the  judgment  of  remit,  required  the  opinion  of  the  other 
Judges,  in  conformity  with  that  of  majority,  pronounced  tlus  interlocutor  : — "  Find  that 
the  defender  Mr.  Livingstone  has  a  sufficient  title  on  which  prescriptive  possession,  in 
terms  of  the  statute  1617,  cap.  12,  may  be  pleaded;  but  find  that  he  has  not  proved 
sufficient  possession,  by  working  coal  either  in  the  lands  of  Tappuck  or  in  the  lands 
of  Whiterig,  to  establish  a  right  by  prescription  to  the  coal  in  either  of  these  lands ; 
and  further  find  that  possession  of  the  coal  situated  in  the  lands  of  Tappuck,  or  in  tiie 
lands  of  Whiterig,  could  not  support  a  prescriptive  right  to  the  coal  in  the  other  of 
these  lands  respectively ; "  they  therefore  recalled  the  interlocutors  appealed  from,  and 
remitted  from  the  House  of  Lords  to  be  reviewed ;  and  in  the  action  at  the  instance  of 
Mr.  Forbes,  repelled  the  defences,  and  decerned  and  declared  in  terms  of  the  con- 
clusions of  the  libel ;  and  in  the  action  at  the  instance  of  Mr.  Livingstone  decerned, 
and  sustained  the  defences,  and  assoilzied  Mr.  Forbes,  except  as  to  certain  coal  of 
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Eowantreeyaids,  to  which  Mr.  Livmgstone  had  been  found  to  have  right  by  an  intei- 
locntoT,  now  final. 

The  consulted  Judges  returned  the  following  opinions : — 

Lords  Prbsidbnt,  Gillies,  Maoksnzie,  Eldin,  and  Mbdwtn. — We  are  of  opinion 
that  the  charter  1716,  in  favour  of  Mr.  Livingstone's  predecessor,  affords  a  sufficient 
title  for  prescribing  a  right  to  the  coal  in  the  hmds  contained  in  the  said  charter.  An 
unlimited  grant  of  lands  carries  right  to  the  coal  in  such  lands  as  a  pertinent,  though 
not  specially  mentioned.  But  it  is  said  that  this  charter,  in  so  far  as  it  is  held  to  be 
a  grant  of  the  coal,  *'  is  void  and  null  to  all  intents  and  purposes,"  in  terms  of  the  statute 
1st  Geo.  I.  c.  50,  and  so  not  effectual  for  the  purpose  of  prescription,  because,  at  the 
time  of  the  forfeiture  of  the  family  of  Callendar,  the  coal  in  question,  which  had  been 
reserved  from  the  feu-rights  granted  of  the  lands,  remained  with  the  superior  as  a  portion 
of  the  barony  of  Haining,  and  as  such  fell  to  the  Grown,  and  was  vested  in  Parlia- 
mentary Commissioners,  [173]  under  a  prohibition  to  alienate  any  part  of  the  forfeited 
estates,  all  attempts  at  alienation  being  declared  void  and  null. 

We  cannot  adopt  this  argument ;  for, 

1.  This  charter  is  not  a  grant  of  the  kind  contemplated  in  the  statute.  It  is  not  a 
new  grant  of  any  part  of  the  forfeited  estates  in  favour  of  a  stranger  to  the  lands,  a 
donee  of  the  Crown,  but  is  a  charter  by  progress,  which,  making  no  mention  of  the 
exception  as  to  the  coal,  of  new  conveys  these  lands  as  having  previously  belonged  to  the 
grantee,  but  with  the  additional  privilege  of  holding  of  the  Crown,  instead  of  the  subject 
superior  of  whom  they  previously  held.  So  far  as  it  did  not  except  the  coal,  an  error 
was  no  doubt  committed  by  the  Barons  of  Exchequer,  and  the  charter,  in  so  far  as  it 
thus  had  the  effect  of  conveying  the  coal,  was  null  on  the  ground  of  error.  Nullity, 
however,  from  error,  is  not  a  relevant  groimd  of  objection  to  a  prescriptive  title.  On 
the  contrary,  prescription  is  in  general  pleaded  to  support  a  title  originally  invalid,  it 
being  otherwise  not  necessary  to  found  on  prescription.  The  alleged  nullity  of  the 
charter,  from  defect  of^  form  and  delay  in  obtaining  it,  is  equally  irrelevant  when  con- 
sidered as  a  title  of  prescription. 

2.  Even  if  this  charter  could  be  viewed  as  a  grant  of  the  forfeited  lands,  and  so 
originally  falling  under  the  statute,  yet  still  we  are  of  opinion  that  it  is  a  good  title  of 
prescription,  and  we  cannot  hold  that  the  Statute  1st  Geo.  L  c.  50,  made  any  inroad 
upon  the  Scots  law  of  prescription,  the  grand  security  of  our  land-rights,  so  as  to  lay 
open  the  estates  of  proprietors  to  claims  reaching  back  to  the  year  1715,  to  the  effect 
that^  after  a  century  or  more  of  peaceable  possession,  it  should  still  be  competent  to 
allege  that  the  estate  had  been  forfeited  in  1715,  and  therefore  that  the  original  grant 
was  invalid,  and  all  the  subsequent  investitures,  with  possession  on  them,  good  for 
nothing.  The  positive  prescription  operates  by  excluding  all  inquiry  beyond  the  40 
years  into  the  previous  titles  and  rights  to  the  lands,  so  that  it  is  not  competent  to 
inquire,  and  consequently  it  cannot  be  known  legally,  whether  lands  possessed  for  40 
years  upon  a  good  ex  fade  title  were  ever  forfeited  or  not;  and  therefore  all  the  prior 
history  of  these  lands  is  excluded.  It  is  impossible  to  go  back  in  the  history  of  these 
lands  to  the  year  of  the  statute,  in  order  to  bring  its  nullity  into  operation,  however 
absolute  that  nullity  may  origiiuJly  have  been.  We  cannot  now  inquire  whether  the 
coal  was  in  the  himds  of  the  Crown  by  forfeiture  or  not.  We  see  Mr.  Livingstone 
possessing  his  estate  under  a  series  of  titles  far  exceeding  the  period  of  40  years,  the 
dispositive  clause  of  which  is  sufficient  to  include  the  coal  in  the  lands,  and  this  is  all 
that  is  required  for  founding  the  plea  of  a  prescriptive  title. 

This  also  excludes  all  inquiry  as  to  the  possession  of  the  vassal,  which  is  referred  to 
as  the  measure  of  the  grant  in  1716,  and  also  as  to  the  reference  in  the  qucequidem  to 
the  Clan  Act,  which  limited  the  powers  of  the  Barons  of  Exchequer. 

It  is  next  to  be  inquired  into,  whether  Mr.  Livingstone  has  proved  [174]  such  acts 
of  possession  of  the  coal  as  are  sufficient  to  support  a  right  to  the  subject  by  tiie  positive 
prescription  ? 

And  here  it  is  first  to  be  considered,  Whether  the  possession  of  the  coal  of  each 
parcel  of  land  is  to  be  regarded  separately  with  a  view  to  prescription  of  the  coal  of 
that  parcel  only,  or  is  the  possession  of  both  to  be  taken  together,  with  a  view  to  pre- 
scribe a  right  to  the  Qoal  in  both  parcels  as  one  whole  ? 

It  appears  that  in  1647  a  feu-right  was  granted  to  Mr.  Livingstone's  predecessor  of 
the  lands  of  Nicoltoun,  Weitshot,  Hillhead,  Gilmeadowland,  and  Parkhall,  and  in  1681 
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another  feu-right  was  granted  of  the  lands  of  Whiteridge.  Though  now  included  in 
the  same  charter,  they  are  still  granted  as  separate  and  distinct  subjects ;  first,  the  lands 
of  Nicoltoun,  &c.  with  the  pertinents ;  then  are  interposed  the  lands  of  Bowantreeyaids, 
the  subject  of  another  feu-right  in  1713 ;  and  then  follow  the  lands  of  Whiteridge,  with 
the  pertinents.  It  is  true,  in  the  reddendo  these  lands  have"  been  joined  together : 
Reddendo  pro  diet,  terris  de  Parkhall  et  aliis,  Bowantreeyards  et  Whiterig,  unam  albam 
plumam  apud  terminum  Pentecostes  annuatim,  nomine  cdbad  firmsB,  si  petatur  tantum. 
But  this  IB  of  no  consequence,  as  the  reddendo  is  altogether  elusory.  Under  these 
circumstances,  we  are  of  opinion  that  the  possession  of  the  coal  under  these  two  parcels 
of  land  cannot  be  thrown  together,  in  order  to  prescribe  a  right  to  the  coal  under  each. 
If  the  lands  had  still  been  conveyed  under  separate  charters,  there  can  be  no  doubt  that 
the  coal  within  each  charter  could  have  been  prescribed  by  possession  of  that  portion  of 
the  coal  only ;  and  we  do  not  think  the  including  of  both  grants  in  one  deed  can  make 
any  difference,  when  the  two  parcels  of  lands  are  still  kept  separate  and  distinct,  each 
being  conveyed  with  its  own  pertinents.  It  still  remains  as  obvious  as  before,  that  it 
might  be  the  understanding  of  the  parties  that  the  coal  was  conveyed  as  to  one,  while 
there  might  be  just  the  opposite  undeistanding  as  to  the  other ;  and  so  there  might  be 
possession  of  the  coal  of  the  one  parcel  taken  and  allowed,  while  possession  of  the  coal 
of  the  other  was  neither  taken,  nor  desired  to  be  taken,  nor  would  have  been  allowed 
to  be  taken.  If  that  be  true,  it  seems  impossible  to  say,  that  possession  of  the  coal  of 
one  parcel  only  of  the  lands  for  40  years  would  found  a  prescriptive  title  to  both ;  other- 
wise it  must  be  held  that  a  party  might  lose  the  coal  of  an  estate  which  he  was  carefully 
watching  to  prevent  any  workings  upon  it,  holding  his  right  to  that  coal  to  be  clear, 
because  he  allowed  the  coal  of  another  estate  to  be  taken,  to  which  he  did  not  think  his 
right  to  be  clear,  and  this  merely  because,  though  separate  estates,  they  were  included 
in  the  same  charter,  with  one  nominal  reddendo  for  both.  It  is  no  doubt  true  that 
there  may  be  prescription  of  the  whole  coal  under  one  individual  estate,  by  the  posses- 
sion of  a  part,  for  instance,  a  working  by  one  or  two  pits  only.  This  arises  from  the 
nature  of  the  subject,  which  does  not  admit  of  full  occupation  of  the  whole  at  once,  as 
the  surface  of  Uie  ground  does  by  tillage  or  pasturage ;  and  if  one  part  of  a  coal 
[175]  is  possessed,  there  can  be  no  reason  to  doubt  that  the  possessor  thereby  pretends 
and  exercises  right  to  the  whole, — the  whole  granted  by  the  same  words  as  one  subject, 
and  the  right  to  all  and  every  part  being  identical  and  inseparable.  But  this  cannot 
apply  when  two  parcels  of  land  are  granted  as  separate  subjects,  although  the  two  grants 
be  included,  for  convenience,  in  one  charter. 

After  all,  this  point  may  not  be  thought  very  material  in  the  determination  of  the 
present  case ;  for,  even  taking  all  the  possession  together  as  applicable  to  one  coal,  we 
do  not  think  that  it  amounts  to  sufficient  possession  to  support  a  right  to  the  coal  by 
the  positive  prescription.  There  is  a  failure  in  the  continuousness  of  the  possession, 
which  is  necessary  for  prescription.  Here  we  must  not  regard  the  possession  of  the 
surface  of  the  land ;  for  when  coal  is  claimed  in  virtue  of  an  infeftment  not  specially 
conveying  the  coal,  but  the  lands  generally  without  any  reservation  of  the  coal,  in  com- 
petition with  an  express  reservation  of  coal  in  prior,  and  in  themselves  preferable  inf ef t- 
ments  in  favour  of  another  party,  the  possession  founded  on  for  prescription  must  be 
that  of  the  coal  itself.  But  while  we,  on  the  one  hand,  disregard  the  possession  of  the 
surface,  on  the  other,  we  are  to  consider  the  nature  of  the  subject,  tiie  coal,  and  the 
kind  of  possession  which  it  admits  of.  Possession  for  every  day  during  the  40  years, 
nor  even  for  every  year,  cannot  be  required ;  but  there  must  be  such  a  possession  by 
working  the  coal,  as  must,  or  in  reason  ought,  to  have  kept  up  in  both  parties  all  along 
during  the  prescriptive  period  the  impression  that  the  coal  was  in  the  possession  of  the 
party  pleading  prescription.  Now  we  cannot  hold  that  there  was  any  such  possession 
here. 

We  need  not  minutely  go  into  the  proof,  because,  unless  the  workings  at  Tappuck 
in  1785,  which  lasted  only  for  three  years  after  coming  to  the  coal,  and  at  Whiteridge 
in  1787,  which  continued  for  a  period  not  much  longer,  (after  which  in  neither  place 
have  they  since  been  resumed,)  can  be  held  as  continuations  of  the  first  workings  by 
Mr.  Livingstone's  predecessor  in  1756 ;  they  cannot  possibly  afford  a  ground  for  posses- 
sion, such  as  would  be  necessary  for  a  prescripive  right  of  coaL  Any  workings  before 
1756,  of  which  there  are  obscure  indications  in  the  proof,  must  be  laid  out  of  view,  as 
it  is  not  shown  whose  operations  these  were,  and  whether  they  were  not  workings  by 
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the  family  of  Gallendar  under  their  reserved  right     As  to  the  workings  in  1756,  they 
were  extremely  trifling,  and  only  for  a  few  months,  and  not  resumed  for  29  years  after- 
wards.   It  is  impossible,  we  think,  to  hold  that,  during  so  long  an  interval,  the  effect 
of  the  possession,  so  very  transient  in  itself,  coidd  continue,  or  that  the  true  proprietor 
could  have  doubted,  during  the  latter  part  of  the  period,  that  the  intruder  had  given  up 
all  claim  to  the  coal,  and  that  his  reserved  right  to  it  was  unchallenged  by  the  other. 
In  the  28th  or  29th  year  after  the  working  ceased,  without  any  attempt  to  resume  it, 
it  seems  impossible  to  hold  that  the  true  proprietor  was  bound  to  consider  the  other 
party  [176]  as  in  possession  of  the  coal,  and  that  he  was  bound  to  take  legal  measures 
to  remove  him,  or  to  interrupt  prescription ;  nor  if  such  had  been  instituted,  could  the 
other  party  have  defended  himself  as  being  entitled  to  a  possessory  judgment.    This, 
we  think,  would  have  been  impossible.    The  interval  was  so  long,  that  the  effect  of  the 
short  possession  of  the  coal  by  Mr.  Livingstone's  predecessor  had  ceased,  and  thus  there 
was  an  end  of  that  continuousness  of  possession  necessary  for  the  positive  prescription. 
It  IB  said  that  the  resumption  of  possession  after  the  interval  must  draw  back  and  help 
to  cover  this  interval.    We  think  not,  and  that  the  interval  is  greatly  too  long,  during 
which  possession  ceased,  to  ascribe  any  such  effect  to  it.    No  doubt^  if  the  interval  in 
such  a  case  were  very  short,  or  at  least  so  short  as  to  leave  it  doubtful  with  whom  the 
possession  should  be  understood  to  have  been,  the  after-possession,  without  objectiou, 
might  afford  evidence  of  what  was  the  understanding  of  the  parties  all  along,  and  the 
effect  would  draw  back ;  but  here,  after  so  long  an  interval,  the  after-working  can  be 
looked  on  only  as  a  new  assumption  of  possession,  the  effect  of  the  former  in  the  question 
of  possession  being  entirely  gone.     If  so,  the  workings  for  the  few  years  in  1785  and 
1787  are  quite  insufficient  to  support  a  plea  of  prescriptive  possession,  in  opposition  to 
the  right  in  Mr.  Forbes  as  proprietor  of  the  barony  of  Hainiug  to  the  coal  in  question. 

LoBDB  Balorat,  Mbadowbank,  and  Nbwton. — ^We  apprehend  there  can  be  no  doubt 
that  the  reservation  contained  in  the  different  feu-rights  granted  by  the  family  of 
Callendar,  to  win  the  coal  and  limestone  therein  contained,  was  completely  sufficient 
to  preserve  that  part  of  the  property  to  the  superior,  in  whom,  and  his  successors,  there- 
fore, it  must  be  held  to  remain  at  the  present  day,  unless  an  adverse  title  has  been 
acquired  by  the  defender,  pleading  the  positive  prescription. 

From  the  nature  of  the  original  dispositions  in  favour  of  the  defender's  predecessors, 
it  will  not  be  disputed  that,  had  matters  remained  unchanged,  they  never  could  have 
been  made  the  foundation  of  a  prescriptive  title  to  the  property  in  question,  however 
long  and  uninterrupted  his  possession  might  have  been.  The  reservation  necessarily 
qualified  the  right,  rendering  it  of  the  nature  of  a  bounding  charter :  and,  in  the  face 
of  his  own  written  title,  no  one  can  acquire  a  tendaljus  in  re. 

I.  But  the  first  question  is,  Whether,  by  the  grant  made  in  the  year  1716  by  the 
Barons  of  Exchequer,  conveying  the  subjects  originally  feued  out  to  the  predecessors  of 
the  defender,  "  with  parts  and  pertinents,"  a  title  of  such  a  nature  was  obtained  as  would 
have  been  sufficient  to  enable  tiie  disponees,  by  continued  and  undisturbed  possession, 
to  have  acquired  a  prescriptive  right  to  the  minerals  t  And  we  are  not  inclined  to  dis- 
pute that,  notwithstanding  the  reservation  in  the  titles  of  the  superior,  had  the  charter 
of  1716  made  no  specific  reference  to  piTT]  t<he  powers  under  which  it  was  granted,  and 
no  qualification  in  the  description  of  what  was  therein  conveyed,  but  been  a  simple 
unqualified  grant  of  the  lands  with  the  parts  and  pertinents,  it  might  (provided  the 
statute  1st  Gleo.  I.  c.  50,  to  be  afterwards  mentioned,  did  not  interfere)  have  been  a 
title  upon  which  to  prescribe  a  right  to  the  minerals  in  question. 

But  that  is  by  no  means,  in  our  opinion,  the  nature  of  the  grant  before  us. 
In  the  fiist  place,  the  quoBquidem  clause  of  the  charter  contained  a  distinct  reference 
to  the  powers  under  which  the  grant  was  conferred ;  and,  in  the  second  place,  in  the 
description  of  the  subject  conveyed  it  expressly  limited  the  oonveyance  to  "  those  lands 
which  were  then  possessed  and  occupied  by  Alexander  Livingstone  and  his  servants." 
These  two  references  to  the  powers  of  the  granters,  and  the  rights  of  the  grantee,  ought, 
in  our  opinion,  to  be  taken  and  considered  in  the  same  light  as  if  the  Clan  Act,  by 
which  the  former  were  conferred,  and  the  latter,  by  which  the  limits  and  nature  of  the 
property  were  described,  had  been  quoted  at  length  upon  the  face  of  the  charter.  But 
if  they  had  been  so  given  in  the  fint  place,  it  would  have  appeared  that  the  granters 
had  no  right  to  convey  to  the  grantees,  the  loyal  vassals,  any  right  which  they  did  not 
previously  hold  of  the  attainted  superior.    The  case  is  therefore  to  be  viewed  in  the 
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same  light  as  if  the  Barons  of  Exchequer  had  declared  upon  the  face  of  the  document^ 
**  We  grant  you,  to  be  held  of  the  Grown,  all  that  you  had  formerly  held  of  the  attainted 
Earls  of  Callendar,  but  we  have  no  power  to  grant  you  any  thing  beyond  that ;  and, 
whatever  may  be  the  import  of  the  words  contained  in  this  our  charter,  we  have  not, 
because  we  cannot^  give  you  any  broader  right  than  that  which  you  formerly  possessed." 
Had  this  been  the  situation  of  matters — and  we  hold  that  the  charter  must  be  construed 
as  if  it  had  been  so  conceived — we  apprehend  that,  limited  as  the  original  right  of  the 
defender's  author  was,  there  would  have  been  no  termini  habiles  for  acquiring  a  pre- 
scriptive right  to  the  coal  in  virtue  of  the  words  "  parts  and  pertinents."  For,  while 
we  are  most  clearly  of  opinion  that  the  fullest  effect  ought  to  be  given  to  the  admirable 
provisions  of  the  statute  1617,  c.  12,  we  have  never  understood  that  these  were  intended 
to  operate  in  favour  of  persons  possessing,  not  in  virtue  of  erroneous  grants  altogether 
absolute,  fortified  by  prescription,  by  which,  as  purchasers  and  creditors  may  be  deceived, 
such  rights  are  and  ought  to  be  protected ;  but  of  those  under  grants  limited  either  by 
terms  actually  employ^  or  by  a  reference  so  clear  and  distinct  as  sufficiently  to  establish 
the  defined  and  limited  extent  of  the  right  conveyed. 

But  the  titles  of  the  defender  are  not  only  limited  by  this  reference  to  the  powers 
of  the  granters,  which  left  no  ambiguity  as  to  the  nature  and  extent  of  what  was 
intended  to  be  conveyed,  and  therefore,  in  sound  legal  construction,  must  be  held  to 
have  been  conveyed ;  but  [178]  the  dispositive  words  are  in  precise  terms  restricted  "  as 
the  said  lands  and  others  foresaid"  (that  is,  the  pertinents)  "were  possessed  and 
occupied  by  Alexander  Livingstone  and  his  servants.^'  Here,  therefore,  there  is  not 
only  a  reference  to  the  original  right  of  the  defender's  authors,  but  to  the  extent  of  his 
possession;  and,  therefore,  to  entitle  him  to  found  upon  this  charter  as  a  grant,  the 
defender  must,  in  our  opinion,  prove  that  it  was  possessed  by  his  ancestor  in  the  year 
1716.  But  not  only  is  there  no  proof  of  such  possession,  but  the  most  direct  and 
positive  evidence  to  the  contrary  upon  the  face  of  the  productions  made  by  himself. 

Upon  the  whole  of  this  part  of  the  case,  therefore,  we  are  very  clearly  of  opinion, 
that,  as  the  prescriptive  title  founded  upon  has  no  ground  on  which  to  rest^  except  by 
inferring,  from  the  fact  of  the  reservation  not  being  expressly  engrossed  in  the  charter 
1716,  that  the  minerals  are  to  be  held  and  considered  as  parts  and  pertinents  of  the 
lands,  while  no  such  inference  is  allowable  when  the  terms  employed  necessarily  import 
a  meaning  directly  the  reverse,  it  cannot  be  sustained  to  the  effect  of  derogating  from 
the  dear  and  unexceptionable  title  of  the  pursuer. 

II.  We  are  of  opinion,  that,  even  if  there  had  been  grounds  for  entertaining  doubts 
upon  this  first  branch  of  the  cause,  which  we  have  been  unable  to  discover,  the  statute 
of  1st  Geo.  L  cap.  50,  by  which  any  grant  or  disposition  of  any  part  of  the  forfeited 
estates  under  any  of  the  Seals  of  Great  Britain,  or  in  Scotland  or  England,  are  declared 
to  be  void  and  null  to  all  intents  and  purposes  whatever,  would  have  been  decisive  of 
the  present  cause ;  and  that  the  defender's  title  being  granted  in  contravention  of  the 
enactment  of  this  statute,  cannot  be  made  the  ground  of  such  a  right  as  that  on  which 
the  defence  is  founded.  Had  the  charter  1716  even  contained  an  express  grant  of  the 
coal,  we  are  of  opinion,  that  as  such  a  grant  would,  by  the  operation  of  this  statute, 
have  been  from  the  first  null  and  void  to  all  intents  and  purposes  whatever,  it  could 
not,  by  any  after  possession,  have  constituted  a  prescriptive  title. 

ni.  We  are  quite  clear,  that,  as  a  prescriptive  title  of  the  nature  of  that  founded 
on  requires,  in  all  cases,  to  be  accompanied  with  actual,  fair,  and  open  possession,  con- 
tinued, uninterrupted,  and  undisturbed,  (Stair,  b.  4,  tit.  40,  §  20,)  the  possession  which 
is  here  proved  to  have  taken  place  is  totally  insufficient  and  inadequate  to  support  that 
founded  on  by  the  defender.  But,  as  this  part  of  our  opinion  rests  on  the  same  grounds 
as  those  stated  by  the  other  Judges  who  are  for  repelling  the  defences,  we  deem  it 
unnecessary  to  enter  into  that  part  of  the  case,  which  has  been  so  fully  stated  in  the 
judgment  delivered  by  them. 

Lord  CBmoLBTiE. — ^The  questions  that  occur  here  are  three: — 1.  Whether  the 
charter  in  1716,  granted  to  Livingstone  by  the  Barons  of  Exchequer,  in  virtue  of  powers 
given  them  by  1st  Geo.  L  st.  2,  c.  20,  commonly  called  the  Clan  Act,  be  a  title 
authorizing  livingtone  to  acquire  [179]  the  coal  in  the  lands  granted  by  that  charter 
by  prescription  1  2.  Whether  he  has  acquired  by  prescription  right  to  the  coal  in 
Tappuck  and  Whiterigl  And,  3.  Whether  that  acquisition  by  prescriptive  possession 
(supposing  the  acquisition  to  be  made)  gives  right  to  the  coal  in  the  other  subjects 
contained  in  the  charter  ? 
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The  Earl  of  Callendar  gave  feu-rights  to  the  livingstones  of  different  subjects.  In 
1647  a  feu  was  granted  of  all  and  whole  the  thirty  shilling  land  of  "  all  and  whole 
those  parts  and  portions  of  the  ten  pound  land  of  the  barony  of  Haining,  lying  beneath 
the  muir,  commonly  called  Nicolton,  Weitehot^  Hillhead,  Gilmeadowland,  and  Parkhall, 
with  houses,  biggings,"  &c.  Tappuck  is  proved  to  be  pa^  of  Parkhall.  By  other  feus 
Lord  Callendar  gave  Livingstone  separate  feus  of  the  lands  of  Whiterig,  of  part  of  the 
lands  of  Madiston  and  Rowantreeyards,  all  in  the  barony  of  Almond  or  Haicing.  In 
all  these  feus  (except  Bo¥rantreeyards)  there  was  in  the  feu-right  an  exception  of  the 
coal  and  limestone  in  the  land,  expressed  in  these  words : — "  Exceptand  and  reservand 
always  to  the  said  Earl  and  his  foresaids  liberty  and  privil^e  to  win  coal,  lime,  and 
limestone,  making  of  shanks,  casting  of  holes  and  sinks,  and  making  of  ways  and 
passages  thereto,  within  any  part  of  the  said  lands,  for  payment  to  the  said  Alexander 
Livingstone  and  his  foresaids  of  what  skaith  or  loss  they  shall  susteane  upon  their 
arable  land  thereby,  at  the  sight  of  two  honest  men,  ane  to  be  chosen  by  the  said  noble 
earl,  and  ane  other  by  the  said  Alexander ;  exceptand  always  to  the  said  Alexander 
and  his  f  orsaids  liberty  to  win  limestane  within  any  part  of  the  said  lands  to  their 
own  use  allenarly." 

In  the  year  1714  was  passed  the  Clan  Act,  and  the  Earl  of  Callendar  having  been 
attainted  for  high  treason,  the  Livingstones  got  in  1716  a  charter  from  the  Crown  as 
superior  in  place  of  the  Earl  of  Callendar,  which  was  granted  by  the  Barons  of 
Exchequer,  and  contained  a  novodamus ;  the  only  purpose  of  which  was  to  discharge 
to  the  vassal  all  arrears  of  feu-duties  and  other  casualties  of  superiority  that  might  be 
hanging  over  the  vassal's  head.  But  the  express  purpose  of  the  act  was  merely  to  let 
the  vassal  hold  of  the  Crown,  instead  of  the  attainted  superior,  in  the  precise  same 
manner  that  he  held  of  that  superior.  And  so  much  was  this  the  object  of  the 
Legislature,  that,  by  a  statute  of  same  year,  c.  50,  the  whole  forfeited  property  was 
vested  in  commissioners,  and  there  was  a  clause  in  the  act  declaring  any  grant  or 
disposition  of  any  part  of  the  forfeited  estates  under  any  of  the  Seals  of  Great  Britain, 
or  in  Scotland  or  ^gland,  to  be  void  and  null  to  all  intents  and  purposes  whatever. 

The  charter  1716  to  Livingstone  did  not  contain  the  reservation  of  the  coal.  It 
granted  the  lands  above  mentioned,  "cum  partibus,  pendiculis,  et  suis  pertinen. 
quibuscunque,"  &c. ;  but  in  the  charter  this  grant  was  explained  to  be,  "  prout  esedem 
totsB  terras  aliaque  suprascript»  per  Alexandrum  Livingstone  seniorem,  servitores  et 
incolas  possess,  et  occupat.  per  bondas,  metas,  et  limites  diet,  terrarum  aliarumque 
suprascript."  The  landjs  were  therefore  granted  to  Livingstone,  not  completely  and 
fully,  but  p.80]  as  the  same  were  occupied  and  possessed  by  the  boundings,  marches, 
and  limits  thereof;  and,  consequently,  although  the  reservation  of  the  c-oal  is  not 
explicitly  inserted  in  the  charter,  the  grant  is  limited  expressly  to  the  manner  in 
which  they  were  possessed  under  the  Earl  of  Callendar.  The  object  of  the  statute 
was  directed  to  that  express  purpose,  and  it  is  referred  to  in  the  charter  itself.  It 
therefore  could  not  be  in  contemplation  of  the  Barons  of  Exchequer,  neither  had  they 
the  power,  to  extend  the  right  of  the  Livingstones  beyond  what  they  had  by  their 
feu-rights ;  and  if,  by  the  terms  of  the  charter,  the  right  to  the  coal  which  had  been 
reserved  by  the  Earls  of  Callendar  could  in  any  way  be  understood  to  be  granted  to 
the  Livingstones,  such  grant  was  declared  by  1st  Geo.  I.  c.  50,  to  be  null  and  void  to 
all  intents  and  purposes.  It  therefore  appears  to  me,  that,  as  the  charter  1716  refers 
to  the  boundings  and  limitations  of  the  right  contained  in  the  feu-rights,  and  does  so 
in  virtue  of  the  statute  referred  to,  the  original  feu-rights  make  a  part  of  this  investiture, 
and  that  it  must  be  viewed  in  the  same  light  as  if  the  reservation  of  the  coal  had  been 
engrossed  in  it,  in  which  case  Mr.  Livingstone  could  not  prescribe  a  right  in  the  face 
of  his  own  titles. 

2.  It  is  no  doubt  true  that  a  charter  of  lands,  without  reservation  of  any  sort, 
conveys  a  right  to  every  thing  a  ccdo  ad  centrum^  and  by  consequence  to  the  mines 
and  minerals  in  them.  But  that  cannot  be  permitted  to  be  the  construction  of  the 
charter  1716 ;  because,  in  so  far  as  it  contains  a  grant  of  the  coal  and  limestone  which 
belonged  to  the  Callendar  family,  it  is  null  and  void  to  all  intents  and  purposes,  and 
cannot  be  the  title  of  prescription.  If  it  be  said  that  the  statute  1617  secures  to  any 
man  who  has  charter  and  sasine,  and  possesses  a  subject  peaceably  for  forty  years,  the 
subject  so  possessed,  and  this  although  the  charter  was  granted  a  rum  domino^  I  answer, 
that  the  statute  Ist  €^.  I.  c.  50,  repealed  the  statute  1617  in  the  particular  instance 
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it  had  in  contemplation.  It  declared  all  charters  or  grants  in  opposition  to  it  to  be 
void  and  null  to  all  intents  and  purposes;  and  certionly  prescription  is  one  of  the 
intents  and  purposes  of  a  charter  and  sasine ;  for  it  appears  to  me  that  no  man  can 
acquire  by  prescription,  upon  a  title  which  is  in  opposition  to  an  express  statute 
posterior  to  that  of  1617,  or  to  the  public  law  of  the  land,  no  more  that  he  can  acquire 
on  any  title  whatever  the  sea-shore,  or  other  subjects  dedicated  to  the  use  of  the  public. 

If  in  this  opinion  I  be  right,  it  is  needless  to  make  any  observation  on  the  other 
two  points ;  but,  in  order  to  exhaust  the  cause,  I  will  express  what  has  occurred  to  me 
on  them.  There  is  no  proof  applicable  to  any  of  the  subjects  in  the  charter  1716 
except  Tappuck  and  Whiterig.  In  so  far  as  relates  to  the  former  of  these,  there  is 
the  evidence  of  three  old  witnesses,  tending  to  prove  that  the  coal  in  it  was  wrought 
for  a  few  months  in  or  about  the  year  1755.  llie  workings  were  quite  obscure,  and 
by  poor  individuals.  They  do  not  seem  to  have  opened  pits,  but  to  have  scratched  out 
coal  from  an  old  level  that  was  there,  and  this  possession,  if  it  was  one,  soon  ceased ; 
but  I  am  inclined  to  think  that  it  is  doubtful  whether  there  was  any  possession  what- 
ever at  that  time.  Because,  when  the  coal  [181]  was  at  the  distance  of  above  thirty 
years  after  worked  by  Bae  and  Beg,  it  is  in  evidence  by  Bae's  son,  "  That  they  did  not 
find  that  any  part  of  the  Tappuck  coal  had  been  worked  before  his  father's  operations, 
excepting,  as  above  mentioned,  the  small  part  that  had  been  worked  from  the  lands  of 
Craigs;"  a  part  which  I  understand  is  certainly  not  that  referred  to  by  the  old 
witnesses.  Such  being  the  case,  I  lay  out  of  my  view  the  alleged  workings  in  1755, 
which  I  do  not  think  can  be  depended  on,  and  which,  at  all  events,  do  not  amount  to 
that  sort  of  open  decided  possession  which  is  requisite  to  be  the  ground  of  prescription. 
And,  when  this  is  laid  out  of  the  question,  there  only  remains  the  possession  of  the 
coal  in  Tappuck  assumed  in  the  year  1785,  and  continued  for  a  few  years,  after  which 
it  entirely  ceased.  This  was  only  twenty-four  years  before  the  date  of  the  action,  and 
consequently  cannot  entitle  the  defender  to  the  benefit  of  prescription.  At  one  period 
of  the  litigation,  it  was  disputed  that  Tappuck  formed  part  of  Parkhall  proper,  specified 
in  the  feu-right  1647,  and  in  the  charter  1716 ;  but  I  think  that  such  idea  was  a 
mistake,  and  that  Tappuck  is  a  part  of  these  lands. 

With  regard  to  Whiterig,  it  is  a  separate  feu,  and  consequently  a  separate  subject. 
The  possession  of  the  coals  was  assumed  in  the  year  1787,  only  twenty-two  years 
before  the  date  of  this  action,  and  continued  only  for  two  or  three  yean,  so  that  as  to 
it  there  is  no  room  for  the  plea  of  prescriptive  possession. 

Lastly,  Admitting,  however,  prescription  to  have. taken  place  in  the  working  of 
coal  in  Tappuck  and  Whiterig,  I  am  clearly  of  opinion  that  such  possession  does  not 
entitle  Mr.  Livingstone  to  the  coal  in  the  other  subjects. 

1.  They  do  not  constitute  a  barony;  they  are  detailed  as  separate  subjects,  and 
by  the  charter  1716  were  not  even  united,  so  as  that  a  sasine  taken  on  one  of  them 
would  serve  for  the  whole.  Indeed,  Whiterig  was  a  separate  feu  held  by  a  distinct 
title,  and,  I  presume,  passes  by  a  separate  sasine.  It  is  therefore  impossible  that 
working  the  coal  in  any  one  of  the  feus  can  have  any  effect  in  communicating  the 
right  to  the  coal  in  the  others,  more  than  possessing  the  surface  of  any  one  of  them 
would  have  been  held  to  be  possession  of  the  others,  or  of  the  houses  in  Falkirk  con- 
tained in  the  same  charter  1716. 

2.  It  is  an  ascertained  point  that  the  charter  1716  by  itself  gives  no  right  to  the 
coal  in  any  of  the  subjects  contained  in  it,  unless  in  so  far  as  the  coal  may  have  been 
acquired  by  prescriptive  possession.  The  coal,  therefore,  belongs  to  Mr.  Forbes,  unless 
he  has  lost  it  by  an  actu&L  prescriptive  possession  by  the  Livingstones.  He  has  worked 
coal  in  the  barony,  and,  as  possession  of  one  part  of  a  barony  extends  to  the  whole, 
unless  in  so  &r  as  that  possession  is  excluded  by  the  actu&L  occupation  of  another 
person,  it  appears  to  follow,  as  an  undeniable  conclusion,  that  all  the  coal  in  Mr. 
Livingstone's  lands  in  the  charter  1716  must  belong  to  Mr.  Forbes,  except  the  parts 
actually  possessed  by  Mr.  Livingstone  during  the  years  of  prescription. 

I  am  therefore  of  opinion, — 1.  That  the  charter  1716,  being  in  opposi-  [182]  -tion 
to  the  purpose  of  the  Clan  Act,  and  in  so  &r  as  it  can  be  considered  not  to  be  limited 
to  the  terms  intended  by  that  statute,  being  declared  by  c.  50  of  same  year  to  be  null 
and  void  to  all  intents  and  purposes,  it  cannot  be  a  title  for  prescriptive  possession. 

2.  There  has  been  no  l^^al  prescriptive  possession  of  any  of  the  coals. 

3.  Although  there  had  been  possession  of  Tappuck,  it  could  not  carry  a  right  to 
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the  coals  in  the  other  portions  of  the  feu ;  and  therefore  the  Court  ought  to  recal  their 
interlocutor,  decern  in  favour  of  Mr.  Forhes,  and  assoilzie  him  from  the  conclusions  of 
the  counter-action,  and  find  no  expenses  due. 

LoBD  Craioib. — ^It  will  be  obeidrved,  that  the  grounds  upon  which  it  is  now  proposed 
to  alter  the  interlocutors  of  the  Second  Division  of  the  Courts  appealed  from,  are  in 
general  different  from  those  formerly  insisted  on. 

In  the  first  place,  it  is  uiged  that  the  charter  in  1716  could  not  afford  a  title  of 
prescription,  on  account  of  a  clause  in  the  statute  of  1st  Greo.  I.  cap.  50,  enacting, 
'*  That  all  and  every  grant,  devise,  lease,  confirmation,  restitution,  assurance,  and  dis- 
position whatsoever,  made  or  granted,  or  to  be  made  or  granted,  by  his  Majesty,  his 
heirs  and  successors,  under  the  Great  Seal  of  Great  Britain,  or  under  any  of  his 
Migesty's  Seals  in  England  or  Scotland  or  otherwise,  of  the  same  estates,  or  any  of 
them,  or  any  part  thereof,  should  be,  and  are  hereby  declared  null  and  void  to  all 
intents  and  purposes  whatsoever." 

It  rather  appears  to  me  that  if  the  only  feudal  title  upon  which  the  plea  of  pre- 
scription rests  were  that  in  1716,  the  objection  now  made  would  be  an  effectual  one. 
That  it  applies  to  such  a  grant,  under  the  Great  Seal  of  Scotland,  of  the  coal  in  the 
lands  in  question,  which  had  belonged  to  the  attainted  family  of  Livingstone  of 
Gallendar,  cannot  be  disputed ;  and  unless  it  were  held  to  annul  the  charter  so  &r  as 
relates  to  the  reserved  property  of  the  coal,  the  clause  would  have  been  altogether 
unavailing.  Even  without  it,  it  certainly  would  have  been  competent  to  the  Crown, 
or  those  in  the  right  of  the  Crown,  at  any  time  within  forty  years,  to  challenge  the 
grant  on  the  common  law,  as  flowing  a  rum  Jidbentihua  potesUUem. 

The  force  of  the  objection  might  have  been  removed,  if,  for  more  than  forty  years 
prior  to  the  commencement  of  the  present  action,  possession  had  been  held  under  a 
new  charter  from  the  Crown,  followed  with  inf ef tment ;  or  if  there  had  been  a  base 
infeftment)  a  right  to  the  dominium  utile  of  the  lands  mighty  in  the  same  manner,  have 
been  established  by  prescription ;  because  such  charter  or  infef tment  would  not  have 
fallen  under  the  words  of  the  act  of  €^.  I.  This,  I  think,  has  been  determined  in  the 
case  of  lands  or  subjects  which  had  been  annexed  to  the  Crown  under  some  of  the 
old  Scotch  statutes.  But^  unfortunately  for  the  defender,  so  &r  as  I  can  discover,  the 
charter  in  1716  was  not  followed  with  infeftment  till  1735 ;  and  the  next  Crown 
charter  and  infeftment  did  not  take  place  till  1784. 

p.83]  If  this  opinion  is  well  founded,  it  will  be  unnecessary  to  enter  into  the 
question,  how  far  the  defender  and  his  predecessors  have  exercised  such  acts  of  posses- 
sion as  are  necessary  for  establishing  a  prescriptive  right.  But  if  the  defender  had 
shown,  or  could  show  a  prescriptive  title,  I  should  hesitate  in  altering  the  opinion 
which  I  formerly  entertained,  as  to  the  nature  and  effect  of  the  possession.  In  con- 
sidering this  subject^  it  is  quite  clear  that  the  workings  of  the  coal  on  those  parts  of 
the  defender's  property  which  are  held  of  the  pursuer,  without  any  reservation  as  to 
the  coal,  can  be  of  no  importance,  and  this  is  admitted  by  the  defender.  But  it  appears 
that  some  of  the  workings  had  been  carried  on  in  the  lands  of  Whiterig,  though  not  to 
an  extent  per  se  sufficient  for  creating  a  right  by  prescription  to  the  coal  in  these  lands 
as  a  separate  tenement.  And  it  has  been  contended,  that  although  these  lands  of 
Whiterig  are  contained  in  the  same  charter  with  the  other  lands  where  the  workings 
were  carried  on  for  a  greater  length  of  time,  and  although  for  the  whole  of  these  lands 
one  reddendum  or  blench-duty  is  required,  the  acts  of  possession  in  the  lands  first 
mentioned  cannot  be  combined  with  the  possession  on  the  other  lands,  so  as  to  make 
out  the  years  of  prescription. 

It  does  not  appear  to  me,  however,  that  there  are  sufficient  grounds  for  separating 
these  two  parcels  of  land,  both  of  them,  though  at  a  considerable  distance  from  each 
other,  except  at  a  certain  place,  being  parts  of  the  same  barony,  held  under  the  same 
charter,  and  with  one  common  reddendo^  which  seems  to  indicate  that  a  union  had  been 
effected ;  and  although  I  admits  that  after  all  the  possession  has  been  rather  of  an 
irregular  nature,  and  the  advantage  on  the  whole  derived  from  it  extremely  trivial,  I 
am  unwilling  to  disregard  it  in  a  case  of  this  kind.  It  seems  to  have  been  admitted  on 
the  part  of  the  pursuer  that  it  is  not  necessary  for  prescriptive  possession  that  it  should 
he  de  die  in  diem ;  and  it  must  be  conceded  on  ^e  other  himd,  that  if  there  is  an 
interruption  via  /acH^  or  by  notice  in  terms  of  the  statute,  (1660,  c.  10,)  the  previous 
possession  must  go  for  nothing.     But  it  seems  almost  impossible  in  the  abstract  to 
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define  the  nattue  and  extent  of  the  poesession  that  will  be  sufficient  in  a  question  of 
this  sort.  It  must  depend  on  the  nature  and  state  of  the  subject  possessed.  And  in 
general  it  is  enough,  that  with  a  written  title,  which  is  open  to  aU  the  world,  as 
published  in  the  proper  registers,  the  parties  have  had  all  the  possession  which  the  true 
proprietor  would  have  had  in  the  same  circumstances.  And  when  there  has  been  actual 
possession  for  any  length  of  time,  the  subject  must  be  held,  by  construction  of  law,  to 
be  possessed  until  there  is  interruption  by  a  competing  party ;  and,  a  fortiarif  this 
ought  to  be  the  case  when,  after  some  lapse  of  time,  the  possession  is  renewed  and  in 
any  degree  recognised  by  the  party  who  afterwards  institutes  a  challenge.  In  the  case 
of  coal,  the  opening  of  pits,  making  of  levels,  and  so  forth,  preparatory  to  the  taking 
out  of  the  coal,  are  as  much  acts  of  possession,  and  calling  upon  the  atten-  [184]  -tion 
of  the  parties  interested,  as  the  enclosing  and  draining  and  ploughing  of  land  with  a 
view  to  tillage.  They  are  overt  acts,  which  the  proprietor  ought  to  stop,  and  may 
stop,  if  he  think  proper.  And  where  ancient  workings  are  discovered,  the  legal  and 
just  presumption  is,  that  they  were  carried  on  by  those  who  afterwards  made  use 
of  them. 

Comparing  these  observations  with  the  proof,  and  with  the  apparently  insignificant 
value  of  the  coal  during  the  period  to  which  the  proof  applies,  I  still  entertain  great 
doubts  as  to  the  justice  of  recalling  the  interlocutors,  if  the  title  of  prescription  were 
sufficiently  clear.  It  was  upon  similar  grounds  that  the  deteimination  was  given,  in 
the  Second  Division  of  the  Court,  in  the  case  of  Lady  Mary  Lindesay  Craufurd  against 
General  Durham,  where,  if  I  recollect  right,  upon  the  proof  of  possession  the  opinion  of 
the  Court  was  unanimous. 

I  have  only  to  add,  that  if  there  is  thought  to  be  a  sufficient  prescriptive  title  and 
possession,  I  am  of  opinion  that  it  must  establish  a  prescriptive  right  to  coal,  not  only 
in  the  particular  lands  where  the  workings  were  carried  on,  but  in  all  of  them  which 
are  contained  in  the  same  charters,  and  by  the  ancient  investitures  subject  to  the  same 
limitations. 

Lord  Cobehousb  declined  giving  any  opinion  in  this  case,  having  been  leading 
counsel  for  the  pursuers  since  its  commencement. 

At  the  advising, 

Ix>BD  PiTMiLLT. — I  havo  again  considered  this  case.  The  first  question  is  a  very 
important  one  in  the  law  of  Scotland,  as  to  whether  .there  is  here  a  sufficient  title  to 
prescribe ;  and  I  am  stiU  of  opinion  that  the  validity  of  it  as  a  title  of  prescription 
cannot  be  denied.  No  doubt^  if  a  declarator  had  been  brought  within  forty  years  of  its 
date,  it  might  have  been  found  that  the  coal  was  not  conveyed ;  but,  after  prescription, 
no  such  question  can  be  looked  to.  It  is  no  matter  although  the  titles  flow  a  non 
domino — the  only  question  is,  whether  they  contain  the  subject,  and  possession  has 
followed.  If  the  Crown  had  in  express  terms  granted  the  coal,  it  would  have  been 
null  under  the  Clan  Act,  if  challenged  within  forty  years;  but  beyond  that  period  it 
could  not,  unless  the  Clan  Act  was  intended  to  reped  the  act  1617,  which  cannot  be 
held.  The  Crown  granted  the  estate  with  parte  and  pertinents,  and  it  was  quite 
competent  to  do  so,  and  will  carry  all  possessed  under  the  grant,  but  all  inquiry  as  to 
the  powers  of  the  Crown  are  cut  off  by  the  act  1617.  In  addition  to  the  cases  quoted 
in  the  papers  there  is  one  of  Monro  in  1812,  stronger  than  any  referred  to.  Here  the 
Court  would  not  allow  a  charter  beyond  the  years  of  prescription  to  be  founded  on  * 
therefore  on  this  point  I  agree  with  the  Lord  President,  &c.  that  there  is  sufficient  title 
of  prescription.  We  next  come  to  consider  if  there  be  sufficient  evidence  of  possession. 
This  divides  into  two  points.  1.  As  to  the  acts  on  Tappuck  and  Whiterig,  I  also  agree, 
that  they  can  only  affect  right  as  to  specific  lands  themselves.  Then,  2.  Whether 
possession  as  to  Tappuck  having  suffered  cessation  of  [186]  30  years  is  sufficient ;  and 
I  am  satisfied  that  it  ia  not  sufficient  even  as  to  Tappuck.  And  therefore  on  the  whole 
although  I  hold  Mr.  Livingstone  to  have  a  sufficient  title,  yet  I  think  he  has  had 
not  sufficient  possession. 

Lord  Allowat. — ^I  entirely  concur.  I  had  some  doubt  as  to  the  last  point  mentioned 
by  Loid  Pitmilly,  for  I  had  great  difficulty  from  the  cases  of  Lady  Mary  Lindesay 
Craufurd,  but  I  am  now  satined  they  are  different.  The  greatest  part  of  the  land- 
rights  of  Scotland  are  held  by  titles  in  opposition  to  statutes — as  the  annexation  statutes, 
for  instance,  and  if  we  can  go  back  100  years,  we  may  go  back  500.  On  the  other 
point,  the  precarious  and  uncertain  possession  in  1765  coidd  not  make  a  ground  of 
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prescription)  unless  connected  with  other  strong  acts.  No  doubt  there  was  a  strong  act 
in  1785,  but  that  will  not  do  unless  it  could  be  connected  with  the  prior  acts,  and  I 
agree  on  this  with  the  other  Judges. 

Lord  Glbklbb. — I  concur  entirely  with  the  Lord  President^  &c  that  there  is  a 
sufficient  title,  but  not  sufficient  possession.  It  is  impossible  to  conjoin  the  old 
possession  with  Mr.  Livingstone's  title ;  if  that  could  have  been  done,  it  would  have 
been  a  very  different  case,  and  that  was  the  case  of  Lady  Mary  Lindesay  Crauf urd. 
But  as  I  cannot  do  that,  I  conceive  that  there  is  no  sufficient  prescriptive  possession 
proved.  There  is  one  thing,  however,  in  the  opinion  of  the  President,  &c.  as  to  which 
I  doubt,  viz.  whether,  the  possession  in  the  case  of  Tappuck  would  not  affect  the  other 
lands.  It  is  quite  unnecessary  to  decide  this,  but  still  the  lands,  though  separately 
described,  being  in  the  same  charter  and  precept,  and  having  one  reddendo^  I  incline 
to  think,  makes  them  one  tenement,  although  I  would  rather  be  understood  to  give  no 
opinion  on  that. 

Lord  Jubtigb-Glbrk. — I  remain  of  the  opinion  I  formerly  expressed  on  both  points. 
As  to  the  title,  we  were  unanimous  in  the  judgment  on  the  sufficiency  of  it,  no  question 
of  possession  then  being  urged.  I  agree,  in  the  words  of  Lord  Meadowbank,  that  to 
doubt  this  title  would  be  to  shake  to  the  foundation  that  statute  which  is  the  palladium 
of  the  land  rights  of  Scotland.  For  admitting  as  much  as  can  be  desired  the  want  of 
power  on  the  part  of  the  Crown,  I  am  clear  the  Clan  Act  does  not  impinge  the  least  on 
the  effect  of  the  act  1617.  There  could  not  have  been  a  doubt  that  this  right  would 
have  been  reducible  within  forty  years,  but  after  that  the  only  question  is,  if  the  title 
was  followed  by  sufficient  possession  1  As  to  the  possession,  do  doubt,  it  could  not  be 
required  to  have  been  de  die  in  diem  for  the  forty  years ;  but  it  must  be  that  regular, 
continuous,  and  open  possession,  which  shows  the  party  exercising  his  right  opeidy,  so 
as  to  lead  parties  entitled  to  object  to  challenge  it.  Kow  the  working  of  two  men  only 
with  picks,  and  turning  out  a  few  coals  for  a  short  time,  cannot  be  said  to  have 
established  a  colliery,  and  that  is  one  great  difference  from  the  cases  of  Lady  Mary 
Lindesay  Craufurd;  and  besides,  this  partial  working  was  interrupted  by  30  years 
cessation,  and  therefore  is  not  at  all  that  continuous  possession  necessary  to  establish 
prescription,  and  it  is  not  connected  in  any  way  with  any  previous  workings.  I  have 
come  also  to  be  of  opinion,  that  we  cannot  hold  the  workings  in  Tappuck  [IM]  to  assist 
those  in  Whiterig.  I  cannot  leave  out  of  sight  that  the  case  of  Whiterig  stands  on  a 
different  feu-contract  prior  to  the  application  for  the  benefit  of  the  Clan  Act.  If  I  saw 
evidence  that  the  same  field  of  coal  and  pits,  though  on  different  lands,  had  been 
worked,  I  might  have  connected  them;  but  as  it  stands  I  cannot.  I  am  satisfied, 
however,  that,  whether  taking  them  together  or  separately,  there  is  not  sufficient 
possession  to  support  the  title  of  prescription,  which  does  exist  in  the  person  of  Mr. 
Livingstone. 

Livingetane^a  AiUhariiiea.— (Title.)  3  Ersk.  7,  4;  Ged,  Dec.  5,  1740,  (10,789): 
Miller,  &c.  Feb.  7,  1766,  (10,937);  Middleton,  Dec.  22,  1774,  (10,944).— (Posses- 
sion.) 2  Stair,  1,  19;  Lady  M.  L.  Craufurd,  July  10,  1821,  (ante,  Vol.  L  No.  136); 
Lady  M.  L.  Craufurd,  June  2,  1826,  {ante,  Vol.  IV.  No.  406). 

Forbet^  Authorities. — (Title.)  Livingstone  v,  York  Buildings  Co.  (case  of  Madiston,) 
Jan.  31,  1776,  affirmed,  March  21,  1777,  (not  reported).— (Possession.)  Ibid.  Stair,  2, 
12,  4,  13  and  14 ;  2,  3,  25 ;  4,  40,  20. 

[Cf.  H.M.  Advocate  v.  Oraham,  7  D.  196 ;  Button  v.  Macfartane,  2  M.  83,  87 ; 
Autd  V.  Hay,  7  B.  669 ;  Fraser  v.  Lord  Lovat,  25  R  616,  619.] 


No.  (K>.  VI.  Shaw  186.    80  Nov.  1827.    let  Div.—  Lord  Oorehoiua. 

Margarbt  and  Jake  MxTKDOCR.'—FuUerton. 

Maqistbates  and  Ministsbs  of  Glasgow. — Jameson. 

Competing. 

Testament — Legacy — [Charitable   Bequest — Uncertainiy]. — A   party  who  was   horn 
and  resided  and  died  in  Glasgow,  having  executed  a  deed  of  settlement^  dated  at 
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Glasgow,  in  favour  of  trnatees  reddent  there ;  and  having  bequeathed  by  a  codicil, 
dated  also  at  Glasgow,  a  sum  of  money  to  be  laid  out  in  lands  for  the  maintenance  of 
a  school  for  teaching  boys  reading,  writing,  and  arithmetic,  "to  be  under  the 
management  of  the  li^igistrates  and  Ministers  of  the  established  church" — Held, — 1. 
— ^That  the  bequest  was  not  void  for  uncertainty ;  and, — 2. — That  the  Magistoates 
and  Ministers  referred  to  were  those  of  Glasgow. 

James  Murdoch  junior,  a  native  of  Glasgow,  resided  and  carried  on  business  there 
as  a  merchant  till  the  period  of  his  death.  On  the  19th  of  May  1823  he  executed  a 
deed  of  settlement,  dated  at  Glasgow,  by  which  he  conveyed  his  whole  effects  to  four 
merchants  of  that  city  in  trust  for  various  purposes,  and  particularly  for  payment  of 
certain  legacies  to  his  relations,  and  donations  to  charitable  institutions  in  Glasgow. 
He  also  declared  "  that  my  said  trustees  or  trustee  should  be  bound  and  obliged,  as,  by 
acceptation  hereof,  they  bind  and  oblige  themselves,  should  my  estate,  when  realized 
as  aforesaid,  enable  them,  but  not  otherwise,  to  make  payment  of  any  further  legacies 
and  provisions  which  I  shall  at  any  future  time  appoint  to  be  paid  by  a  writing  under 
my  hand."  And  he  further  ordained  them  "  to  account  for,  pay,  and  deliver  the  whole 
residue  and  remainder  of  my  means  and  estate  to  my  own  heirs  and  assignees  whomso- 
ever." On  the  2d  of  July  1824  he  annexed  this  codicil  to  the  deed : — "I  hereby  leave 
L.5000  to  be  laid  out  in  lands  for  the  maintenance  [187]  of  a  school  for  boys  for 
reading  and  writing  and  arithmetic,  to  be  under  the  management  of  the  Magistrates 
and  the  Ministers  of  the  established  church."  After  his  death  a  question  arose  between 
the  nearest  of  kin  and  the  Magistrates  and  Ministers  of  Glasgow  in  regard  to  this  sum 
of  L.5000 ;  and  in  order  to  settle  it»  the  trustees  brought  a  multiplepoinding. 

On  the  part  of  Margaret  and  Jane  Murdoch,  the  nearest  of  kin,  it  was  maintained, 

1.  That  the  codicil  did  not  form  such  a  clear  or  definite  exposition  of  the  will  of 
the  testator  as  is  by  law  requisite  to  enable  it  to  have  effect,  seeing  that  it  was  entirely 
silent  in  regard  to  those  particulars  which  were  necessary  to  identify  the  charity  to 
which  the  sum  was  to  be  applied,  and  the  person  under  whose  management  it  was  to 
be  placed ;  and, 

2.  That  the  Magistrates  and  Ministers  of  the  established  church  of  Glasgow  had 
no  title  to  demand  this  sum,  as  the  codicil  contained  no  expression  of  the  will  of  the 
testator  that  the  school  shoidd  be  under  their  management. 

To  this  it  was  answered  by  the  Magistrates  and  Ministers, 

1.  That  as  the  object  of  the  testator  was  distinctly  defined,  the  bequest  was  not 
void  for  uncertainty ;  and, 

2.  That  it  was  clear  from  the  words  of  the  codicil, — whether  taken  by  itself,  or  in 
reference  to  the  other  parts  of  the  deed,  and  the  situation  and  circumstances  of  the 
testator, — that  it  was  his  intention  that  the  Magistrates  and  Ministers  of  Glasgow 
should  have  the  administration  of  the  charity ;  and  therefore  such  being  the  intention 
of  the  testator,  effect  must  be  given  to  it 

The  Lord  Ordinary  "  found,  that,  from  the  terms  of  settlement  and  codicil  executed 
by  James  Murdoch,  and  from  the  admitted  facts  that  he  was  bom  and  resided  in 
Glasgow,  and  carried  on  business  there  till  the  period  of  his  death,  it  must  be  inferred 
that  he  intended  the  school  in  question  to  be  under  the  management  of  the  Magistrates 
of  Glasgow  and  the  Ministers  of  the  established  church  in  that  city ;"  and  therefore 
preferred  them  to  the  fund  in  medio  ;  and  the  Court  adhered. 

Lord  Pbbsidbnt. — In  addition  to  the  circumstances  noticed  in  the  interlocutor,  it  is 
to  be  observed  that  the  deed  is  dated  at  Glasgow ;  and  therefore  we  must  presume  that 
the  testator  had  reference  to  the  Magistrates  and  Ministers  of  that  city,  and  not  of  any 
other,  and  consequently  effect  must  be  given  to  his  intention. 

Lord  Balgrat. — I  am  perfectly  dear  that  this  interlocutor  is  well  founded ;  and  I 
recollect  a  case  of  a  person  of  the  name  of  John  Ayton  in  Dumfries,  who  left  a  legacy 
to  a  Burgher  association  without  mentioning  which  he  meant ;  and  although  there  were 
three  claimants  who  [188]  set  forth  equally  strong  pretensions,  yet  it  was  held  that  he 
must  have  intended  the  association  establidied  at  Dumfries  where  he  resided. 

The  other  Judges  concurred. 

Magistrate^  Atdhoritie8.—mn,  Dec  14, 1824,  {ante,  YoL  IIL  No.  283,  and  Wilson 
and  Shaw's  App.  Ga.  April  14,  1826,  p.  80) ;  Grichton,  May  12,  1826,  {ante,  Vol.  IV. 
No.  364). 


▼luiaw.  WILSON  i;.  rbid,  &a  401 

No.  56.  VI.  Shaw  198.    4  Deo.  1827.    Ist  Div.— Lord  Newton. 

Margabet  Eeid  or  Wilson,  Pursuer. — Codcbum — Ivory, 

Margaret  and  Agnes  Beid  and  Others,  Defenders. — Fidlerton — Keay — 

Dtmlcp. 

[Marriage  Contract — Destination  to  Spoue&i] — Fiar^  Absolute  or  Limited, — ^A  wife  who 
was  vested  in  the  fee  of  an  heritable  subject^  having  entered  into  a  postnuptial 
arrangement  with  her  husband,  by  which  she  disponed  the  property  to  him  and 
herself  in  conjunct  fee  in  liferent  for  their  liferent  use  allenarly,  and  to  the  heirs  of 
the  marriage  in  fee,  whom  failing,  one  half  to  his  heirs,  and  tiie  other  half  to  her 
heirs  whatsoever ;  and  there  being  no  issue  of  the  marriage — Held,  in  a  question 
between  her  and  the  heirs  whatsoever,  that  she  was  fiar  of  the  property. 

The  pursuer  Margaret  Beid  in  1801  married  Allan  Wilson,  flesher  in  Glasgow. 
At  this  time  she  was  proprietrix  of  a  tenement  in  the  Grorbals  of  Glasgow,  to  which 
she  had  snoceeded  as  heiressi  and  in  which  she  was  thereafter  infef t.  William  Wilson, 
the  father  of  Allan,  being  proprietor  of  certain  subjects  in  Glai^w,  executed  a  disposi- 
tion on  14th  May  1807,  by  which  he  disponed  them  to  'Hhe  said  Allan  Wilson  and 
Margaret  Beid,  spouses,  and  to  the  longest  liver  of  them,  in  conjunct  fee  and  liferent, 
for  their  liferent  use  allenarly,  and  to  the  heirs  to  be  procreated  betwixt  the  said 
[199]  spouses ;  whom  failing,  to  the  heirs  of  the  said  Margaret  Beid  to  the  extent  of 
one  hs^pro  indivieo^  and  to  the  heirs  of  the  said  Allan  Wilson  to  the  extent  of  the 
other  half  ^>ro  indiviiOf  in  fee."  On  the  same  day,  and  in  consideration  of  the  above 
disposition,  Margaret  Beid  disponed  to  her  husband  and  herself  her  property  in  the 
Gorbals,  "  to  and  in  favour  of  ourselves,  the  said  Allan  Wilson  and  Ma^g;aret  Beid, 
spouses,  and  to  the  longest  liver  of  us,  in  coigunct  fee  and  liferent,  for  our  liferent  use 
allenarly,  and  to  the  heirs  to  be  procreated  betwixt  us  the  said  spouses ;  whom  f aiUng, 
to  the  heirs  of  me  the  said  Margaret  Beid  to  the  extent  of  one  half  pro  indiviso  and  to 
the  heirs  of  the  said  Allan  Wilson  to  the  extent  of  the  other  half  pro  indiviso^  in  fee." 
By  this  deed  it  was  further  '*  provided  and  declared  that  we,  the  said  Margaret  Beid 
and  Allan  Wilson,  spouses,  notwithstanding  of  the  destination  before  written,  shall 
have  fall  power  and  liberty  to  burden  and  affect  the  lands  before  disponed  with 
moderate  and  reasonable  provisions  or  portions  to  the  younger  child  or  children  which 
may  be  procreated  of  the  marriage  between  us ;  but  which  provisions  to  younger  children, 
it  is  hereby  declared,  shall  not  exceed  one  half  of  the  value  of  the  heritable  subjects  hereby 
disponed."  She  also  thereby  made  and  constituted  "  the  said  Allan  Wilson  and  myself 
in  conjunct  fee  and  liferent^  and  the  fiars  before  appointed  and  their  foresaids,  my 
cessioners  and  assignees,  not  only  in  and  to  the  whole  writs  and  evidents,  titles  and 
securities  of  the  said  lands,  granted  in  favour  of  me,  my  authors  and  predecessors,  and 
the  whole  clauses  therein  contained,  with  all  that  has  followed  or  may  be  competent 
thereon,  but  also  in  and  to  the  rents  and  profits  of  the  said  lands  granted  in  favour  of 
me,  my  authors  and  predecessors,  and  the  whole  clauses  therein  contained,  with  all 
that  has  followed  or  may  be  competent  thereon,  but  also  in  and  to  the  whole  rents  and 
profito  of  the  said  lands,  from  and  after  the  first  term  of  Whitsunday  or  Martinmas  that 
shall  happen  after  the  decease  of  the  last  liver  of  me  and  the  said  Allan  Wilson,  my 
husband,  which  is  hereby  declared  shall  be  the  term  of  entry  of  the  fiars  before  appointed 
to  the  said  lands  and  others  in  all  time  thereafter." 

Infeftment  was  immediately  taken  on  these  deeds.  At  this  time  William  and 
Allan  Wilson  were  in  partnership  as  fleshers,  and  being  involved  in  debt,  they  executed, 
on  the  8th  of  July  1808,  a  trust-deed  in  favour  of  their  creditors,  by  which  they  con- 
veyed to  them  Allan  Wilson's  interest  both  in  the  subjects  which  had  been  disponed 
by  his  father  and  by  the  pursuer  xmder  the  above  deeds ;  and  on  the  5th  of  November 
of  the  same  year  the  [200]  creditors  obtained  from  her  a  disposition  of  the  right  which 
she  had  acquired  from  William  Wilson,  proceeding  on  the  narrative  that  it  was  reducible 
at  the  instance  of  his  creditors.  At  the  same  time  she  purchased  from  them,  for  the 
price  of  L.250,  the  interest  which  her  husband  had  acquired  in  the  subjects  which 
originally  belonged  to  her. 

Thereafter,  and  when  she  had  been  married  upwards  of  twenty-seven  years,  without 
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having  any  children,  and  had  arrived  at  an  age  when  there  was  little  proapect  of  her 
having  any  family,  she  brought  an  action  of  redaction  and  declarator  against  Margaret 
Beid  and  others,  (who  were  the  heirs  whatsoever  of  her  husband,)  and  against  Martha 
Lawson,  who  was  her  own  nearest  heir  at  law. 
In  support  of  this  action  she  maintained, 

1.  That  as  she  was  originally  the  fiar  of  the  subjects,  she  must  be  held  to  remain  so, 
unless  it  shall  clearly  appear  that  she  had  divested  herself,  and  conveyed  to  the  defenders 
the  fee,  and  not  a  mere  spes  guccesnonis ;  but  that  the  purport  and  intention  of  the 
arrangement  which  took  place  betwixt  her  and  her  husband  was  not  so  much  to  divest 
themselves  of  any  right  in  their  own  lifetime,  as  to  regulate  their  succession  after  death 
in  favour  of  their  mutual  issue ;  and  accordingly  the  disposition  was  not  to  any  party 
nominatimf  but  to  "  the  heirs  to  be  procreated  betwixt  us  the  said  spouses,  whom  fail- 
ing, to  the  heirs  of  me  the  said  Margaret  Beid,"  &c. ;  and  in  the  clause  of  assignation 
of  the  rents  it  was  declared  that  the  term  of  entry  should  be  ''  the  first  term  of  Whit- 
sunday or  Martinmas  that  shall  happen  after  the  decease  of  me  or  the  said  Allan 
Wilson ; "  so  that  it  was  plain  that  the  deed  was  granted  merely  morHs  eausd^  and 
bestowed  only  a  epes  suceeasianit  on  the  heirs,  and  not  a  right  of  fee.  Besides,  the 
heirs  whatsoever  being  the  mere  substitutes  of  the  heirs  to  be  procreated  of  the  marriage, 
could  never  acquire  any  substantial  right  in  the  subjects,  and  consequently  the  utmost 
which  they  could  claim  was  a  spes  succemonis  in  the  event  of  no  issue  existing ;  and 
therefore  she  had  never  been  divested  of  the  fee  in  the  subjects. 

2.  That  as  the  disposition  had  been  executed  for  a  consideration  which  had  failed, 
it  must  be  considered  as  a  donation  inter  virum  et  vxorern^  and  as  such  revocable  by 
her;  and, 

3.  That  at  all  events  it  was  reducible  on  the  ground  of  enorm  lesion,  and  in  respect 
that  the  onerous  causes  for  which  it  bears  to  have  been  granted  were  never  performed, 
nor  made  legally  effectual  to  her. 

On  the  other  hand,  it  was  maintained  by  the  defenders, 

1.  That  by  the  disposition  she  had  disponed  to  herself  and  hus-  [201]  -band  a  right 
of  liferent,  and  as  the  taxative  term  allenarly  was  introduced,  her  original  right  must 
be  held  to  have  been  restricted  accordingly ;  and  as  she  had  conveyed  the  fee  to  the 
heirs  of  the  marriage,  whom  failing,  to  her  heirs  whatsoever,  she  must  be  considered  as 
having  created  a  fiduciary  fee,  whereby  the  defenders,  failing  issue,  had  acquired  a  vested 
right,  of  which  it  was  not  in  her  power  to  deprive  them ;  and  accordingly  that  point 
had  been  decided  in  the  case  of  Newland& 

2.  That  the  deed  was  not  revocable  as  a  donation,  seeing  that  it  had  been  granted 
for  an  onerous  consideration,  and  in  favour  of  third  parties ;  and  it  was  not  relevant  to 
allege  that  she  had  permitted  the  creditors  to  carry  off  the  subjects  which  had  been 
conveyed  by  the  other  disposition ;  and, 

3.  That  there  was  no  such  lesion  alleged,  nor  was  there  any  fraud  or  circumvention 
averred,  as  to  entitle  her  to  a  decree  of  reduction. 

The  Lord  Ordinary  pronounced  this  interlocutor : — ''  Finds,  that  on  the  principle 
of  the  decision  in  the  case  of  Rowlands,  and  the  later  cases  founded  on  by  the  defenders, 
the  right  of  pursuer  was,  by  her  disposition  of  14th  May  1807,  reduced  to  a  liferent; 
at  least,  that  if  the  fee  remained  in  her  person,  or  that  of  her  husband,  it  was  a  fiduciary 
fee  for  behoof  of  the  children  of  the  marriage,  and  failing  them,  of  the  pursuer's  heirs 
quoad  the  one  half,  and  of  her  husband's  heirs  quoad  the  other;  finds,  therefore,  no 
ground  for  the  declaratory  conclusion  of  the  libel,  that  the  absolute  fee  of  the  property 
IB  in  the  pursuer,  and  that  she  is  entitled  to  sell  and  dispose  thereof  at  pleasure,  and 
assoilzies  the  defenders  from  said  conclusion :  Finds,  in  regard  to  the  reductive  con- 
clusion, that  the  pursuer's  disposition,  and  that  of  her  father-in-law,  of  the  same  date, 
must  be  taken  as  counterparts  and  equivalents  of  each  other,  and  that  the  pursuer's 
deed  is  to  be  considered  as  an  onerous  one,  in  so  far  as  her  husband  and  his  heirs  are 
concerned ;  but  finds,  that  in  so  far  as  the  deed  conveys  a  fiduciary  fee  for  behoof  of 
the  pursuer's  own  heirs,  it  is  altogether  gratuitous,  and  in  effect  a  pure  donation :  Finds, 
that  if  it  had  appeared  that  her  £ather-in-law's  disposition  had  been  judicially  set  aside, 
and  the  pursuer's  rights  under  it  reduced,  there  might  have  been  ground  for  a  reduction 
of  her  deed,  in  so  far  as  it  conveyed  any  thing  to  her  husband  or  his  heirs,  as  granted 
in  return  for  an  equivalent  which  was  not  and  could  not  be  given,  or  as  having  thereby 
become  a  donatio  inter  mrum  et  uxoremy  and  therefore  revocable  by  the  giver ;  yet  that 
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this  could  have  famished  no  ground  for  revoking  her  conveyance  of  the  fee  of  half  the 
suhject  to  her  own  heirs,  seeing  that  [202]  this  was  from  the  first  a  donation  to  a  third 
party,  with  which  the  husband  had  no  concern :  Finds  it  proved,  by  the  deeds  con- 
descended on,  that  if  the  pursuer  has  been  deprived  of  the  rights  conferred  on  her  by 
the  deed  of  her  father-in-law,  it  has  been  the  consequence,  not  of  judicial  procedure, 
but  of  her  own  voluntary  act,  by  which  she  conveyed  her  whole  interest  under  this 
deed,  together  with  that  of  her  heirs,  to  her  husbuid's  creditors ;  and  as  she  alleges 
that  she  at  the  same  time  bought  from  them  her  husband's  interest  under  her  own  deed 
— a  transaction  which  ought  to  have  barred  them  from  challenging  her  rights  under  the 
relative  deed, — ^it  is  to  be  presumed  that  her  conveyance  of  these  proceeded  not  so  much 
from  a  conviction  of  their  nullity,  as  from  a  wish  to  obtain  for  her  husband  a  favour- 
able settlement  with  the  creditors :  Finds,  therefore,  no  sufficient  ground  for  reducing 
the  disposition,  even  as  to  the  half  of  the  fee  conveyed  to  the  husband's  heirs ;  sustains 
the  defences,  and  assoilzies  the  whole  defenders,  and  decerns ;  but,  in  the  particular 
circumstances  of  the  case,  finds  no  expenses  due."  His  Lordfiiip  observed  in  a  note : 
— '*  The  Lord  Ordinary  feels  this  to  be  a  very  hard  case ;  but  the  hardship  arises  entirely 
from  the  blundering  way  in  which  the  deeds  have  been  drawn  up,  and  the  whole 
business  conducted.  He  would  most  willingly  have  given  relief,  if  he  had  seen  any 
legal  ground  for  doing  so." 

The  pursuer  haviog  reclaimed,  the  Court  called  on  the  counsel  for  the  defenders  to 
support  the  interlocutor,  and  without  hearing  the  counsel  for  the  pursuer,  unanimously 
alt^ed. 

Lord  Balorat. — ^This  is  certamly  a  question  of  importance;  but,  with  all  the 
respect  I  have  for  the  opinion  of  the  Lord  Ordinary,  I  differ  from  him  entirely.  The 
arrangement  which  took  place  in  this  case  is  very  common  among  parties  who  marry 
without  a  contract,  and  are  desirous  to  make  a  provision  for  themselves  and  for  the 
issue  of  the  marriage.  We  must  therefore  exercise  great  circumspection  in  regard  to 
such  a  deed,  and  in  ascertaining  what  are  the  precise  rights  of  the  parties.  The  dis- 
position iA  question  is  of  a  mixed  nature,  being  on  the  one  hand  onerous  and  inter  vivoa^ 
and  on  the  other  mortis  Gousd.  The  pursuer  was,  at  the  date  of  the  marriage,  the 
absolute  and  unlimited  fiar  of  the  subjects.  Now,  how  was  that  fee  taken  out  of  her  ? 
The  rule  of  law  is,  traditionibtus  et  UBuccgpiontbua,  non  nudis  finibua,  dominia  rerum 
trarufferurUtar.  She  could  not  therefore  divest  herself  of  the  fee  by  a  mere  renunciation, 
or  olJierwise  than  by  an  actual  conveyance  to,  and  vesting  of  it  in  another  party.  So 
far  as  regarded  the  heirs  of  the  marriage,  this  was  an  onerous  deed,  and  bestowed  upon 
them  A  jus  crediti;  but  so  far  as  re^rds  the  heirs  whatsoever,  it  is  merely  a  mortis 
eausd  deed,  not  vesting  in  them  any  right  whatever,  but  merely  giving  than  a  ^pes 
suceessionis,  which  could  [203]  never  vest  the  fee  in  them.  It  follows,  therefore,  that 
the  fee  remains  in  the  person  of  the  pursuer. 

LoBD  Gbaiqie. — I  am  of  the  same  opinion.  The  decision  in  the  case  of  Kewlands, 
when  examined,  does  not  apply  to  the  present  question.  That  decision  did  not 
determine  the  general  point,  as  appears  from  a  note  of  the  Lord  Chancellor  in  the 
Faculty  Collection,  which  shows  that  it  was  r^arded  as  a  special  case.  In  that  case  the 
disponee  was  a  bastard,  and  the  grant  flowed  from  a  third  party ;  whereas  here  the  fee 
belonged  to  the  pursuer,  and  I  doubt  extremely  if  she  ever  intended  to  divest  herself  of 
it,  at  least  during  her  life.  I  think  also  that  there  is  great  room  to  doubt  the  opinion 
of  the  Lord  Ordinary  as  to  the  footing  on  which  the  transaction  with  the  creditors  took 
place;  but  at  all  events,  as  I  conceive  that  the  fee  was  never  taken  out  of  her,  I 
apprehend  she  would  have  been  entitled  to  dispose  of  it,  even  without  the  necessity  of 
a  reduction. 

Lord  Oillies. — I  am  entirely  of  the  same  opinion.  The  deed  gives  merely  a  i^pes 
sueeessumis  to  the  heirs  whatsoever. 

Lord  Prbbtdbnt. — It  is  quite  impossible  that  the  interlocutor  can  stand. 

Pursuer^s  AutJiorities, — Jameson,  March  2,  1775,  (4284);  Cunningham,  Nov.  25, 
1735,  (Elchies,  No.  3,  v.  Fiar) ;  Dirleton  v.  Obligements  in  Con.  of  Mar. ;  3  £rsk.  8,  39. 

Defendenf  i4trfAart^*e«.— Newlands,  July  9,  1794,  (4294);  Waterston,  Nov.  25, 
1801,  (4297);  Donald,  Nov.  26,  1815,  (F.C.). 

[Cf.  Owmtie  v.  Owmtuls  Trustees,  3  B.  928,  933,  943 ;  Bryson  v.  Munro  s  Trustees^ 

20  B.  988.] 
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No.  58.  VI*  Shaw  206.    4  Deo.  1827.    2nd  Div.— Lord  Pitmilly. 

D.  Cabkegt  V.  Miss  Mabgaret  Scott. 

[FuUy  reported  4  W,  &  S.  431 ;  5  S.RR  (H.L.)  443.] 


No.  60.  VI.  Shaw  211.    6  Dec.  1827.    2nd  Div.— Lord  Gringletie. 

R  Herriot,  Advocator. — Buchanan — Maidment. 
T.  Unthank,  Bespondent — Skene — Anderson. 

Reparation — Trespaaa  of  Cattle. — Several  horses  from  a  neighbouring  &nn  having 
broken  into  a  farmer's  wheat  field,  and  his  servants  having  chased  them  out  by 
driving  them  across  a  fence  which  divided  the  two  fanns,  and  one  of  them  having,  in 
leaping,  fallen  on  a  stake  and  been  killed-— Held  that  the  servant  was  not  liable  in 
reparation,  there  being  no  appearance  of  intention  to  ix^ure  the  horses,  and  the 
ii^'ury  being  accidental 

Action  before  the  Sheriff  of  Berwickshire  by  Herriot,  tenant  of  the  farm  of  Whit- 
somehill  in  that  county,  against  Unthank,  farm-steward  to  Mr.  Harrigate,  tenant  of  the 
adjoining  farm  of  Whitsome,  for  recoveryof  the  value  of  a  mare  which  had  strayed  from 
Herriot's  farm  into  a  field  of  wheat  on  Whitsome  farm,  and  was  killed  in  leaping  back 
over  the  fence  when  chased  across  by  Unthank  and  his  fellow-servants,  on  the  allegation 
that  they  had  improperly  forced  the  mare  to  take  a  dangerous  leap.  The  Sheriff  having 
assoilzied  Unthank,  but  refused  him  his  expenses,  both  parties  brought  advocations,  in 
which  the  Lord  Ordinary  pronounced  the  following  interlocutor,  which  contains  a 
correct  statement  of  the  f^ts,  as  appearing  from  the  proof  led  in  the  Inferior  Court : — 
<'  Finds  that  there  is  a  march  fence  between  the  farm  of  Whitsomehill  possessed  by 
Mr.  Herriot,  and  that  of  Whitsome  possessed  by  Mr.  Harrigate  :  Finds  that  this  fence 
consists  of  two  hedges,  with  a  bank  of  earth  between,  and  on  the  side  of  Mr.  Herriot, 
of  that  fence,  there  is  a  ditch :  Finds  it  proved  and  admitted,  that  Mr.  Herriot's  horses 
having  been  pasturing  in  one  of  his  grass  fields  bounded  on  the  east  by  the  said  march 
fence,  got  across  said  march  fence,  and  were  discovered  by  the  defender  Thomas 
Unthax^  in  a  large  field  of  wheat  belonging  to  his  master :  Finds  it  proved  that  the 
defender,  with  tl:^  of  the  farm-servants,  went  to  turn  the  horses  out  of  the  wheat ; — 
that  these  horses,  in  number  about  ten,  were  on  the  east  side  of  the  field,  about  the 
centre  of  that  side ; — that  they  went  down  that  side  to  the  south  side,  and  along  the 
fence  thereof,  till  they  came  to  the  south-west  comer ; — that  they  were  followed  by  one 
of  the  said  servants  till  they  came  to  said  comer,  where,  through  a  gap  in  the  hedge, 
they  got  on  the  bank  between  the  two  hedges  forming  the  march  fence :  Finds  that  here 
they  were  met  by  the  defender  and  the  other  two  servants,  where  the  horses  all,  except 
two  or  three,  leapt  back  into  their  own  pasture  field ;  and  among  those  which  leapt  was 
a  mare,  which,  in  the  leap,  got  on  a  tree  which  had  been  recently  cut  down  or  pollarded, 
and  which  penetrated  the  inside  of  her  [212]  thigh  and  bowels,  and  occasioned  her 
death :  Finds  it  proved  by  the  plan.  No.  18  of  process,  that  the  height  of  the  bank  from 
which  the  horses  leapt  into  their  own  pasture  was  no  more  than  four  feet  two  inches, 
and  from  the  roots  of  the  thorns  on  that  bank  which  had  been  cut  down  was  only  two 
feet  two  inches  above  the  pasture  field,  and  that  the  width  of  the  ditch  of  the  bank  was 
diagonally  seven  feet  two  inches,  which  is  no  great  leap  for  a  horse  carrying  no  weight ; 
and  accordingly,  if  the  mare  had  not  unfortunately  leapt  on  the  tree,  no  accident  would 
have  happened,  as  all  the  horses  cleared  the  hedge  and  ditch  in  safety :  Finds  that  there 
is  in  the  proof  evidence  of  both  horses  and  cows  having  leapt  into  the  farm  of  Whitsome 
over  a  stronger  and  wider  fence  than  the  one  alluded  to:  Finds  that  there  is  no 
evidence  of  &ie  first-mentioned  horses  and  mare  having  been  forced  over  the  march 
fence  at  the  spot  where  they  leapt ;  and  although  they  had,  yet,  as  they  were  in  a 
trospass  by  having  crossed  the  march  fence  into  growing  wheat,  there  was  no  such 
apparent  danger  of  accident  or  ix^ury  to  them,  by  forcing  them  to  leap  again  into  their 
own  pasture,  as  to  place  the  defender  in  iUicito  by  making  them  leap,  and  thereby  to 
render  him  liable  for  any  iiguiy  that  might  happen  to  the  horses :  For  all  these  reasons, 
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remits  the  cauBe  wmplicUer  to  the  Sherifif,  and  finds  the  pursuer  Mr.  Herriot  liable  to 
the  defender  in  expenses." 

To  this  interlocutor  the  Court  unanimously  adhered. 

Lord  JusTioe^CLBBK. — ^The  question  is,  Whether  the  death  of  the  mare  was 
occasioned  by  malicious  and  wanton  conduct  on  the  part  of  this  man  and  his  companions, 
or  by  unfortunate  accident  t  There  can  be  no  doubt  of  the  injury  likely  to  be  com- 
mitted by  the  inroad  of  ten  horses  into  a  wheat  field,  and  the  farmer's  servants  were 
certainly  entitled  to  chase  them  out ;  nor  could  they  be  allowed  to  keep  their  station  on 
the  bank,  to  be  ready  to  descend  again  on  the  wheat  But  there  is  no  proof  that  the 
mare  was  driven  to  that  particular  point  of  danger,  and  all  the  other  horses  took  the 
leap  in  safety,  so  that  the  death  of  the  mare  arose  from  the  accidental  circumstance  of 
her  falling  on  this  stump;  and  as  this  person  was  exercising  a  lawful  right,  and 
had  no  purpose  of  injuring  the  horses,  I  tlunk  he  cannot  be  made  liable  for  the  loss. 
As  to  the  doctrine  maintained  by  Herriot,  that  a  farmer  should  poind  cattle  when  he 
finds  them  trespassing,  I  cannot  give  any  countenance  to  it ;  he  is  entitled  to  expel 
them  at  once ;  and  if  he  had  hounded  them  off  with  dogs,  I  should  have  come  to  tiie 
same  conclusion.  I  can  therefore  see  no  termini  JiabHes  for  damages;  and  as  to  expenses, 
I  incline  to  think  that  they  should  be  allowed. 

LoBD  PiTMiLLT. — I  am  of  the  same  opinion.  Unthank  was  doing  an  act  which  it 
was  his  duty  to  perform.  No  doubts  in  doing  so,  he  [213]  was  bound  to  have  regard 
to  the  safety  of  the  horses ;  and  if  it  were  c^own  that  there  had  been  any  culpable 
disregard  of  that,  he  might  have  been  found  liable  in  the  consequences.  But  he  did 
nothing  except  what  he  was  bound  to  do,  and  he  did  it  with  sufficient  attention  to  the 
interest  of  the  other  party.  This  was  just  a  damnum  fcUcUe  arising  from  their  being  at 
the  spot  when  the  mare  leapt  a  stake,  of  which  the  man  could  know  knowing ;  and  this 
being  the  case,  expenses  must  follow  as  a  matter  of  course. 

LoBD  Allowat. — I  entirely  concur. 

[Gf.  Gumming  v.  TumbuU,  2  D.  581.] 


No.  62.  VI.  Shaw  216.    7  Deo.  1827.    Ist  Div.— Lord  Eldin. 

J.  FiSHSR  and  H.  Hepbubn,  Suspenders. — D.  of  F.  Moncrdff—SoL-Oen.  Hope. 

J.  Stms  and  J.  Stewart  for  the  Perth  Union  Bank,  Chargers. — Jeffrey 

— Fulkrton — Keay — Jameson. 

Title  to  Pursue— [Corporation — Officers  of  Bank — Officer  named  in  Bond], — A  bond 
having  been  granted  by  cautioners  for  a  Bank  agent,  by  which  they  bound  themselves 
to  pay  any  bidance  that  might  arise  against  the  agents  to  '*  John  Syme,  cashier  of  the 
Perth  Union  Bank,  or  his  successors  in  office,  or  assignees  ** — Held  that  a  charge  at 
his  instance  as  cashier  was  competent 

On  the  30th  of  March  1813,  James  Cameron  and  Patrick  Bisset^  imder  the  firm  of 
Cameron  and  Bisset^  were  appointed  agents  at  Dunkeld  for  the  Perth  Union  Bank ; 
and  they,  together  with  the  suspenders  and  certain  other  parties,  granted  a  bond,  by 
which  the  agents  bound  themselves  *'  to  content  and  pay  to  the  Perth  Union  Bank,  or 
to  John  Syme,  cashier  of  the  said  Bank,  and  to  their  or  his  assignees,  and  that  at  the 
office  of  the  said  Bank  in  Perth,  the  whole  sums  that  shall  hereafter  be  due  and  owing 
by  us ; "  and  the  suspenders  and  the  other  persons  bound  and  obliged  themselves,  "  with 
the  said  Cameron  and  Bisset,  James  Cameron  and  Patrick  Bisset,  to  the  said  Bank,  and 
to  the  said  John  Syme,  their  cashier,  and  his  successors  in  that  office,  for  behoof  fore- 
said, and  their  and  his  foresaids,  for  implement  and  performance  of  the  whole  obliga- 
tions and  prestations  before  specified,  incumbent  on  the  said  Cameron  and  Bisset^  and 
James  Cameron  and  Patrick  Bisset^  or  either  of  them,  and  that  they,  the  said  Cameron 
and  Bisseti  James  Cameron  and  Patrick  Bisset,  shall  faithfully  and  regularly  account 
for,  remit  and  pay  to  the  said  Perth  Union  Bank,  or  their  cashier  for  l£e  time  being, 
in  their  name,  and  for  their  behoof,  in  such  manner  as  shall  be  directed  by  the  said 
cashier,  the  whole  sums  that  shall  at  any  time  hereafter  be  lodged  by  them  from  time 
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to  time  in  the  hands  of  the  said  Cameron  and  Bisset^  James  Cameron  and  Patrick 
Bisset,  or  either  of  them,"  &c.  And  again,  "  We,  the  said  James  Fisher,  Henry 
Hephurn,  &c.  do  herehy  bind  and  oblige  ourselves,  conjunctly  and  severally,  [217]  as 
said  is,  and  our  heirs,  executors,  and  successors,  to  content  and  pay  to  the  said  Perth 
Union  Bank,  or  to  the  said  John  Syme,  their  cashier  aforesaid,  or  to  his  successors  in 
office,  for  behoof  of  the  said  Bank,  and  their  foresaids,  the  balance  which  shall,  in  con- 
sequence of  the  aforesaid  several  obligations  granted  by,  and  incumbent  on  the  said 
Cameron  and  Bisset^  James  Cameron  and  Patrick  Bisset,  be  found  resting  by  them,  or 
either  of  them,  to  the  said  Bank,  according  as  the  same  shall  be  liquidated  and 
ascertained  by  the  accounts  kept  by  the  Bank  with  them,  and  that  whenever  the  same 
shall  be  demanded,"  &c. 

Cameron  and  Bisset  accordingly  acted  as  agents  till  1823,  when  they  became 
insolvent ;  and  a  large  balance  being  due  by  them,  diligence  was  raised  on  the  bond 
against  the  cautioners,  and  a  charge  given  to  them  in  the  name  of  "  John  Syme,  as 
cashier  of  the  Perth  Union  Bank."  Of  this  charge  they  brought  a  suspension  on 
various  grounds ;  and  in  the  course  of  the  discussion  an  objection  was  taken,  that  as  the 
Perth  Union  Bcmk  was  an  unincorporated  trading  association,  and  so  had  no  persona 
standi  in  judicio^  diligence  at  their  instance,  or  in  the  name  of  their  officer,  was 
incompetent 

The  Lord  Ordinary  having  repelled  the  objection,  and  the  suspenders  having 
reclaimed,  the  Courts  considering  the  question  attended  with  much  difficulty,  ^*  appointed 
mutual  Cases  to  be  given  in  for  the  parties  upon  the  point  of  the  chargers'  title,  in  the 
view  of  taking  the  opinions  of  the  other  Judges  upon  questions  to  be  stated  in  writing." 
In  the  mean  whUe  Syme  had  retired  from  the  office  of  cashier,  and  granted  an  assigna- 
to  Stewart,  his  successor,  who  was  thereupon  sisted  as  charger  in  his  place. 

On  the  part  of  the  suspenders  it  was  maintained, 

1.  That  any  charge  or  action  in  the  name  of  any  clerk  or  officer  for  behoof  of  a 
voluntary  association  or  partnership  not  entitled  to  the  privileges  of  a  legal  incorpora- 
tion, is  incompetent  and  void.  In  support  of  this  proposition  it  was  argued.  That  if 
such  were  not  the  case,  then  there  would  be  no  distinction  between  a  self-constituted 
society  and  a  regular  incorporation ;  and  consequently  the  privileges  of  the  latter  would 
be  rendered  of  no  value.  Such  a  society  could  not  appear  in  a  Court  of  Law  under  the 
designation  assumed  by  them,  but  must  pursue  action,  or  raise  diligence,  in  the  name 
of  the  individuals  who  form  the  society ;  and  consequently  as  the  diligence  in  question 
had  not  been  so  raised,  it  was  quite  incompetent.  Accordingly  various  decisions  to 
that  effect  had  been  pronounced,  and  particularly  in  cases  relative  to  Mason  Lodges  and 
similar  associations ;  and  although  no  express  judgment  had  been  written  out^  yet 
similar  decisions  had  been  [218]  pronounced  by  llie  House  of  Lords  in  the  late  cases  of 
the  Commercial  Banking  Company  and  the  Glasgow  Bank.^ 

^  It  is  stated  in  the  Case  for  the  suspenders,  drawn  by  the  Solicitor-General,  who 
was  counsel  in  the  above  cases,  that  the  facts  stand  thus: — ''In  the  case  of  the 
Commercial  Banking  Company  v.  Pollock,  the  objection  was  stated  by  Lord  Gifford, 
and  held  to  be  fatal, — ^the  appeal  was  declared  at  the  time  to  be  dismissed,  the  counsel 
of  the  appellant  having  been  stopped  by  this  objection  before  he  had  spoken  above  ten 
minutes ;  and  the  next  case,  Cabbel  v.  Brock,  was  then  called.  The  same  objection  was 
then  stated  by  the  respondent's  counsel  to  that  appeal,  the  appeal  being  at  the  instance 
of  certain  Directors  of  the  Glasgow  Bank.  After  very  considerable  discussion,  Lord 
Gifford  said  that  he  would  allow  the  counsel  for  the  appellant  to  go  on  in  the  mean 
time,  and  would  consider  the  application  of  the  objection  to  that  case  in  the  course  of 
the  evening.  That  case  was  exactly  parallel  to  the  present^  as  the  assignation  had  been 
granted  to  the  cashier  for  behoof  of  the  Bank.  Next  day  the  junior  counsel  for  the 
appellant  was  heard  on  the  merits ;  and  then,  before  the  counsel  for  the  respondent 
commenced,  Lord  Gifford  stated  that  he  had  given  the  matter  further  consideration — 
that  he  had  looked  into  the  cases,  and  consulted  with  the  Lord  Chancellor  (Eldon,)  and 
had  also  paid  attention  to  the  application  of  the  objection  to  the  facts  of  that  case,  (in 
which  there  were  some  specialties,)  and  was  now  clearly  of  opinion  that  the  objection 
was  insurmountable.  The  appeal  was  accordingly  stopped,  and  declared  to  be  dismissed. 
It  is  true,  that  in  neither  case  had  the  written  judgment,  in  point  of  form,  been  actually 
moved  and  agreed  to.     Lord  Gifford  went  on  to  the  next  case,  and  was  occupied  the 
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2.  That  even  in  the  case  of  an  incorporated  body,  or  of  a  society  entitled  to  corporate 
privileges,  unless  the  statute  or  charter  of  erection  has  expressly  authorized  the  officers 
to  sue,  the  diligence  or  action  must  be  in  the  name  of  the  incorporated  body  itself, 
otherwise  it  is  null  and  void ;  and  therefore,  a  fortiori,  a  charge  at  the  instance  of 
an  officer  of  a  self-constituted  society  must  be  incompetent. 

On  the  other  hand  it  was  maintained  by  the  charger, 

1.  That,  according  to  the  law  and  practice  of  Scotland,  it  is  competent  for  a  com- 
mercial company  to  sue  in  the  name  of  the  firm,  or  even  under  their  usual  designation 
or  description,  when  the  instance  is  supported  by  the  individuals  whose  names  and 
signatures  are  understood  to  be  equivalent  to  a  firm  in  all  their  transactions.  In  refer- 
ence to  this  plea,  it  was  admitted  that  a  mere  general  name  or  designation  was  not, 
except  in  the  case  of  incorporations,  sufficient  in  itself  to  constitute  an  instance,  because 
that  general  name  or  designation  did  not  express  any  individual  recognised  by  law. 
[219]  But  on  the  other  hand  it  was  contended.  That,  by  invariable  and  immemorial 
practice,  this  principle  had  been  so  far  modified  as  to  admit,  as  a  sufficient  instance,  the 
names  or  firms  of  associations  entered  into  for  the  purposes  of  trade,  provided  these 
firms  held  forth  the  names  of  individuals  who  might  competently  appear  in  Court ;  and 
this  had  been  carried  so  far,  that  even  although  such  a  firm  were  composed  of  the  names 
of  individuals  who,  from  death  or  resignation,  had  long  ceased  to  have  any  concern  in 
the  company,  it  nevertheless  was  sustained  as  a  sufficient  instance  on  behalf  of  the 
parties  of  whom  the  company  actually  consisted ; — that  it  was  true  that  the  Court  had 
refused  to  permit  associations,  such  as  mason  lodges,  &c  to  appear  in  Court,  either 
under  their  descriptive  appellation,  or  by  their  officers ;  but  a  distinction  was  made  as 
to  trading  companies ;  for  although  they  could  not  sue  under  a  mere  descriptive  name, 
yet  they  could  do  so,  if  the  firm  expressed  the  names  of  individuals,  or  if  the  action  were 
insisted  in  by  a  person  for  their  behoof,  and  who  had  persona  standi.  Although,  there- 
fore, diligence  in  name  of  the  Perth  Union  Bank  might  be  incompetent,  yet  it  was  not 
so  when  raised  in  name  of  their  cashier,  who,  as  an  individual,  had  persona  standi  in 
judicio, 

2.  That  whatever  difficulty  might  exist  in  regard  to  the  enforcement  of  obligations 
in  favour  of  a  company,  there  could  be  no  doubt  of  the  competency  of  a  charge  at  the 
instance  of  the  particular  individual  to  whom  the  parties  charged  had  actually  bound 
themselves  to  pay ;  and  consequently,  as  the  suspenders  had  become  bound  to  pay  to 
John  Syme,  his  successors  in  office,  and  assignees,  the  present  charge  was  perfectly 
competent. 

On  advising  the  Cases,  the  Court  remitted  the  following  questions  to  all  the  other 
Judges,  in  order  to  obtain  their  opinions : — 

"  1.  Whether  the  Perth  Union  Bank,  being  a  private  unincorporated  association, 
can  by  the  common  law  of  Scotland,  and  independently  of  the  provisions  of  the  statute 
7th  Geo.  rV.  c.  67,  maintain  an  action,  or  sue  out  diligence,  in  the  name  of  the  firm  ot 
designation  under  which  they  contract  or  obtain  obligations  for  payment  of  debts,  or 
performance  of  obligations  alleged  to  be  due  or  preetable  to  the  association  ? 

*'  2.  Whether,  if  it  be  not  competent  to  sue  out  such  diligence,  or  to  maintain  such 
action,  in  the  name  or  under  the  general  designation  of  the  Perl^  Union  Bank,  it  be 
competent,  independently  of  the  said  statute,  to  maintain  such  action,  or  sue  out  such 
diligence,  in  the  name  or  at  the  instance  of  any  cashier  or  manager  for  behoof  of  such 
association? 

''  3.  Whether  it  be  competent,  independently  of  the  said  statute,  to  sue  out  such 
.diligence,  or  to  maintain  such  action,  in  the  name  [220]  of  the  cashier,  for  behoof  of 
said  aasodaiion,  by  virtue  of  the  bond  founded  on  by  the  Bank  in  this  process  T' 

remainder  of  the  day.  Thus  the  actual  judgment  was,  as  frequently  happens,  delayed. 
Thereafter  application  was  made  to  allow  a  counsel  on  each  side  to  be  heard  on  that 
point,  owing  to  the  alleged  novelty  and  hardship  of  the  objection,  which  was  allowed, 
and  there  the  matter  rests  from  spring  1825  to  the  present  day.  The  same  objection 
has  also  been  held  to  apply  to  some  appeals  at  the  instance  of  or  against  shipping 
companies  who  sued  by  their  directors.  Li  none  of  these  cases  was  the  objection  stated 
by  tlie  parties  themselves,  who,  on  the  contrary,  agreed  to  waive  it  j  yet  the  House  of 
Lords  held  that  it  could  not  be  passed  over,  but  was  fatal  to  the  whole  proceedings." 
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Lords  Justice-Clerk,  Glenlee,  Pitmilly,  Alloway,  Crlngletie,  Meadowbank,  Mackenzie, 
Medwyn,  Gorehouse,  and  Kewton,  returned  this  answer : — 

"  We  are  of  opinion,  in  answer  to  the  third  question.  That  as  the  suspenders  are 
taken  bound  by  the  bond  to  content  and  pay  to  the  Perth  Union  Bank,  or  to  John 
Syme  their  cashier,  for  their  behoof,  and  to  their  or  his  assignees,  it  is  competent  to 
maintain  an  action,  or  to  sue  out  diligence,  in  the  name  of  John  Syme,  or  of  John 
Stewart,  his  assignee,  for  behoof  of  the  said  association.  As  our  answer  to  this  ques- 
tion appears  to  exhaust  the  cause,  we  submit  that  it  is  unnecessary  to  enter  on  the 
consideration  of  those  more  general  and  speculative  points  which  form  the  subject  of 
the  first  and  second  questions." 

On  advising  this  opinion,  the  Court  repelled  the  objection,  and  sustained  the 
competency  of  the  charge. 

Lord  Prbsident. — ^As  the  other  Judges  are  unanimous,  we  must  decide  accordingly ; 
but  I  concur  with  them  in  the  opinion  which  they  have  delivered,  as  the  charge  is  here 
at  the  instance  of  an  individual  who  has  persona  standi. 

Lords  Balorat  and  Graigie  concurred. 

Lord  Gilues  stated  that  he  had  considerable  doubts  as  to  the  soundness  of  the 
opinion  of  the  other  Judges. 

Suspender^  AtUTiorities. — ^Mason  Lodge  of  Lanark,  June  11,  1730,  (14,554); 
Crawford,  June  13,  1761,  (1958);  Lawson,  July  7,  1810,  (F.G);  Culcreugh  Cotton 
Company,  Nov.  27,  1822,  {ante,  Vol.  IL  No.  46);  Wilson,  June  7,  1823,  {ante,  Vol. 
IL  No.  359);  6  Geo.  IV.  c.  121,  and  7  Geo.  IV.  c.  67;  Graham  v.  Writers  to  the 
Signet,  June  1825,  (H.  of  L.). 

Cluxrgeri  Atdhorities. — ^Thomson,  July  2,  1812,  (F.C.) ;  Sea  Insurance  Company, 
Feb.  17,  1827,  {ante,  Vol.  V.  No.  226);  Low  v.  Duncan,  June  12,  1827,  (Wilson  and 
Shaw's  Ap.  Ca.). 

[Cf.  Sequel,  7  8.  97;  Levy  ^  Co.  v.  Tlwnuons,  10  R.  1136.] 


No.  65.  VI.  Shaw  221.    7  Deo.  1827.    2nd  Div.— Lord  Oringletie. 

Mart  Bbll  and  Jambs  Haluday,  Advocators. — R  Bell. 
Thomas  Bbll,  Bespondent. — Jameson — G.  O.  Bell. 

Terce — [Liferenter  and  Fiar — Caidio  wvfructuaHa\. — Held  incompetent  to  demand 
damages,  or  consignation,  against  a  tercer  during  her  possession,  on  account  of  alleged 
mislabouring  her  terce  lands,  or  to  proceed  against  her,  except  in  terms  of  the  statutes 
1491  and  1535. 

Mary  Bell,  as  widow  of  the  late  Thomas  Bell,  was  entitled  to  a  terce  of  his  lands  of 
Skellyholm.  Some  disputes  as  to  the  extent  of  the  terce  lands  and  certain  other  matters 
having  arisen  with  her  son  Thomas  Bell,  the  respondent,  who  had  succeeded  his  father 
in  the  property,  a  submission  was  entered  into,  in  which  a  decreet-arbitral  was  pro- 
nounced, fixing  the  extent  of  the  terce  lands,  and  at  the  same  time  ordaining  the  tercer, 
and  Halliday  her  second  husband,  to  labour  the  lands  set  apart  in  a  proper  and  suitable 
manner,  agreeably  to  the  rules  of  good  hus-  [222]  -bandry.  After  the  tercer  had  been 
some  time  in  possession,  Bell  presented  a  summary  petition  to  the  Sheriff  of  Dumfries- 
shire, setting  forth  the  submission  and  decreet-arbitral,  and  praying  the  Sheriff  to  appoint 
proper  persons  to  inspect  the  farm  and  houses,  and  report ;  and  further  to  discharge  the 
tercer  and  her  husband  from  ploughing  or  labouring  the  lands  till  such  report  should  be 
made ;  but  containing  no  conclusion  for  damages,  or  to  have  the  lands  and  houses  put 
into  a  proper  state.  Under  this  petition  several  remits  were  made  to  inspectors,  who 
reported  that  certain  repairs  were  necessary  on  the  houses,  and  that  two  fields  were  in 
bad  order,  and  not  in  a  proper  state  of  rotation ;  and  they  recommended  a  certain  mode  of 
cropping  to  put  them  in  good  condition,  which  they  reported  would  require  about  L.56, 
being  L.6,  10s.  per  acre.  The  Sheriff  then  ordained  the  tercer  to  put  the  fields  in  a 
proper  state,  as  recommended ;  but  at  this  stage  Bell  presented  a  supplementary  petition, 
concluding  for  damages.    This,  however,  was  refused  by  an  interlocutor  of  the  Sheriff, 
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which  was  never  afterwaids  recalled ;  and  the  tercer  having  kept  the  interlocntor  against 
her  open  by  reclaiming  petitions,  Bell,  after  some  further  procedure,  craved  that  decreet 
should  pass,  in  terms  of  the  inspectors'  reports,  for  the  sums  necessary  to  have  the  lands 
brought  into  a  proper  state  of  culture,  or  to  have  the  tercer  ordained  to  find  caution  that 
the  lands  should  be  left  in  good  order.  The  tercer  agreed  to  find  this  caution ;  but  Bell, 
not  being  satisfied  with  the  bond  lodged  by  her,  the  tercer  withdrew  it ;  and  the  Sheriff, 
in  respect  of  failure  to  find  caution,  ordered  consignation  in  a  Bank  of  the  sum  reported 
by  the  inspectors  to  be  necessary  to  put  the  land  in  good  order,  as  damages,  and  found 
the  tercer  liable  in  expenses.  She  and  her  husband  then  brought  an  advocation,  on 
the  grounds, 

1.  That  an  application  by  a  fiar  agaiust  a  tercer  for  improper  labouring  was  only 
competent  under  and  in  terms  of  the  statutes  1491  and  1535. 

2.  That,  in  the  original  application,  the  only  conclusion  was  for  inspection,  and  could 
warrant  no  other  order. 

3.  That  the  conclusion  in  the  supplementary  petition  for  damages  as  against  a  tercer 
during  her  possession  was  quite  incompetent ;  and  besides,  that  there  was  no  such  mis- 
labouring  as  warranted  interference,  and  this  petition  had  been  refused  by  an  interlocutor 
of  the  Sheriff  never  recalled ;  and, 

4.  That  the  order  for  consignation  was  not  only  tUtra  petUa,  but  quite  preposterous 
in  itself  as  a  remedy  for  alleged  mislabouring  by  a  tercer. 

The  Lord  Ordinary  advocated  the  cause,  and  assoilzied  the  [223]  advocators,  and 
found  them  entitled  to  their  expenses  both  in  this  and  in  the  Inferior  Court,  and  a 
reclaiming  note  against  this  interlocutor  was  unanimously  refused. 

The  Lord  Ordinary,  in  a  note,  after  specially  adverting  to  the  whole  procedure, 
observed — ''The  Lord  Ordinary  cannot  sanction  such  loose,  unwarranted  procedure. 
The  only  right  the  respondent  had,  was  to  have  the  ground  put  in  proper  order ;  and 
failing  tiiie  complainers  doing  so,  he  might  have  got  a  decree  authorizing  him  to  cultivate 
it  at  tiLeir  expense,  also  to  put  the  houses  and  fences  in  order,  and  to  do  so  at  their 
own  cost ;  and  his  petition  should  have  contained  such  a  conclusion.  But  to  give  decree 
without  any  such  conclusion  in  the  petition,  and,  above  all,  to  order  consignation  of  a 
sum  of  money  without  limiting  the  purpose  or  period  of  such  consignation,  appears 
altogether  wrong." 

LoBB  JusnoB-CiiBRK. — It  is  impossible  to  countenance  such  proceedings  as  have 
occurred  in  this  most  irregular  process.  This  is  not  a  case  in  which  it  was  competent 
even  to  take  the  first  step,  as  the  inspectors  only  report  a  trifling  deviation  from  the 
proper  order  of  rotation,  and  recommend  certain  cropping  for  bringing  it  back.  The 
petition  too  was  quite  inept ;  it  prays  only  for  inspection,  and  then  it  was  attempted  to 
be  cobbled  up  by  the -incompetent  petition  now  dismissed.  The  whole  proceedings 
should  have  been  dismissed  as  a  disgrace  to  any  Court ;  but^  instead  of  that^  the  Sheriff 
orders  L.56  to  be  taken  out  of  the  tercer's  pocket,  at  the  same  time  that  she  is  ordered 
to  expend  money  on  the  land  to  bring  ic  into  good  condition.  The  proceedings  have 
been  very  improper  altogether,  and  I  agree  entirely  with  the  Lord  Ordinary. 

LoRi)  Allowat. — I  concur  entirely,  and  even  go  further.  A  tercer  cannot  be  called 
in  question  for  management,  except  under  two  statutes,  and  neither  the  one  nor  the 
other  of  them  is  once  mentioned ;  and  if  the  application  had  been  made  on  them,  there 
is  not  a  single  interlocutor,  from  beginning  to  end  of  the  proceedings,  which  would  have 
been  competent. 

Lord  Pitmillt. — I  am  entirely  of  the  same  opinion. 


1^0.  67.  VI.  Shaw  224.    8  Dec  1827.    Ist  Div.— Lord  Eldin. 

T.  Mbggkt,  Pursuer. — Mwrray, 
W.  Thomson,  Defender. — So.  Bell — J.  W.  Dickson, 

Process — \Trust — Disclaimer  of  Trusteeship]. — A  party  having  brought  a  reduction  of  a 
deed  in  &vour  of  a  trustee  for  behoof  of  the  children  of  the  granter,  on  which  sasine 
was  taken,  and  the  trustee  having  disclaimed  the  trusty  the  Court  held  that  the  pur- 
suer was  bound  to  call  the  children  as  parties  to  the  action. 
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Megget,  as  creditor  of  Thomson,  brought  an  action  of  redaction  of  a  trust-deed 
executed  by  the  latter  after  he  had  become  insolvent,  whereby  he  had  conveyed  his  whole 
effects  to  a  trustee  for  behoof  of  his  children.  Under  this  deed  the  trustee  was  infeft, 
and  the  sasine  was  recorded.  He  was  called  as  a  party  to  the  action,  but  stated  that  he 
had  never  accepted  of  the  trust,  and  never  meant  to  do  so,  and  he  was  therefore  assoilzied 
from  the  personal  conclusions  of  the  summons.  The  Lord  Ordinary  having  decerned  in 
terms  of  the  libel,  Thomson  reclaimed ;  and  the  Court,  considering  that  the  children  had 
a  vested  interest  in  the  deed,  sisted  process  till  they  should  be  called  as  parties. 

Lord  Gillies. — The  trustee  was  here  infeft  for  behoof  of  the  children,  and  he  cannot 
put  the  fee  out  of  his  person,  or  deprive  them  of  their  vested  rights,  by  a  mere  declara- 
tion that  he  had  not  accepted  of  the  trust ;  and  therefore,  as  the  children  have  a  manifest 
interest  to  resist  the  reduction  of  the  deed,  they  must  be  called  as  parties. 

Lord  Prbbidbnt. — A  decree  in  terms  of  the  libel  would  be  of  no  effect,  unless  they 
were  in  the  field. 

Lord  Balorat. — The  presumption  is,  from  sasine  having  been  taken  in  name  of  the 
trusteeand  recorded,  that  he  accepted  of  the  trust ;  but  this  may  no  doubt  be  redargued. 
It  is  plain,  however,  that  those  for  whom  he  holds  the  trust  have  an  interest  to  support 
the  deed,  and  therefore  must  be  called. 

Lord  Oillies. — Perhaps  it  was  not  necessary  to  call  them  at  first,  but  it  was  so 
whenever  the  trustee  disclaimed. 

Lord  Graigib  concurred. 


No.  71.  VL  Shaw  226.    8  Dec.  1827.     2nd  Div.— Lord  Pitmilly. 

J.  Paterson,  Suspender. — A,  JPNeiU. 

W.  Murray,  Charger. — JShaw, 

Process — Eo^penses, — Bill  of  suspension  of  a  decree  in  absence  passed  on  payment  of 
expenses. 

Decree  in  absence  in  this  Gourt  having  gone  out  against  Paterson  in  an  action  at 
Murray's  instance  against  him  and  others,  for  several  of  whom  appearance  was  made,  a 
charge  was  given  thereon.  Of  this  Paterson  presented  a  bill  of  suspension,  which  the 
Lord  Ordinary  passed  on  caution.  On  a  reclaiming  note,  however,  by  Paterson,  the 
Gourt  varied  his  Lordship's  interlocutor,  so  as  to  pass  on  payment  of  the  previous 
expenses. 

[Of.  Dewar  v.  Ormckshanks,  4  D.  1450.] 


No.  78.  YI.  Shaw  229.    8  Deo.  1827.    2nd  Div.— Lord  Miokeniie. 

J.  BuRNSiDE  and  Others,  Advocators  and  Claimants. — Thomson, 
J.  AiTOHisoN  and  Co.  Eespondents  and  Claimants. — Shaw, 

EntK  and  Co.  Claimants. — Ivory. 

Process — Reclaiming  Note. — Reclaiming  note  against  an  interlocutor  pronounced  in  a 
conjoined  process  of  multdplepoinding  and  advocation,  before  closing  the  record, 
refused  as  incompetent^  in  respect  of  not  having  the  claims  and  letters  of  advocation 
attached  to  it 

Burnside  and  others  brought  an  advocation  of  a  process  depending  against  them 
before  the  Sheriff  of  Lanarkshire,  at  the  instance  of  Aitchison  and  Company,  ob  con- 
tingerUiam  of  a  multiplepoinding  raised  by  Burnside  and  others,  in  which  Kirk  and 
Company  were  claimants.  The  Lord  Ordinary  coigoined  the  advocation  with  the 
multiplepoinding,  remitted  to  an  accountant  to  report  in  terms  of  an  interlocutor 
previously  pronounced  by  the  Lif erior  Gourt  in  the  advocated  process ;  and  of  consent 
of  Aitchison  anid  Company  preferred  Kirk  and  Company  in  terms  of  their  daim  in 
the  multiplepoinding,  and  allowed  the  decree  to  be  extracted  as  an  interim  decree.    No 
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record  had  "been  made  up ;  and  against  these  interlocutors,  in  so  far  as  they  remitted 
to  an  accountant,  and  decerned  in  favour  of  Kirk  and  Comptfuiy,  Burnside,  &c.  presented 
a  reclaiming  note,  but  without  having  the  letters  of  advocation  or  the  claim  of  Kirk  and 
Company  attached  to  it. 

The  Court,  in  respect  of  the  letters  and  claim  not  being  appended,  and  that  the  case 
was  not  intelligible  without  them,  refused  the  note  as  incompetent.^ 


No.  74.  VI.  Shaw  229.    11  Dec.  1827.    2Dd  Div.— Lord  Oringletie. 

T.  Hill,  Pursuer  and  Advocator. — Jeffret/ — Ivory. 

H.  Pringlb,  Defender  and  Eespondent. — D.  of  F.  Moncreiff—H,  J.  Eobertson. 

Sale — Warrandice. — A  dealer  in  grass  seeds  held  liable  in  damages  and  repetition  of  the 
price  of  certain  seed  grown  by  himself,  and  sold  by  him  at  a  good  price,  but  which, 
from  its  bad  quality,  did  not  vegetate ;  and  held  not  to  be  a  bur  to  the  buyer  claiming 
damages,  that  before  sowing  the  seed  he  had  observed  it  to  have  a  bad  colour  and 
smell,  without  returning  it^  or  intimating  this  to  the  seller. 

This  was  an  action  raised  before  the  Sheriff  of  Fife,  at  the  instance  of  TTiH,  a  farmer, 

against  Piingle,  also  a  farmer  and  dealer  in  grass  seeds,  for  damages  and  repetition  of 

the  price  of  a  parcel  [230]  of  rye  grass  seed  bought  by  the  former  from  the  latter,  which 

it  was  alleged  had  not  vegetated  in  consequence  of  its  bad  quality.     It  appeared  from 

the  proof  led  in  the  Inferior  Court  that  Pringle  had  in  his  possession  a  quantity  of  rye 

grass  seed  grown  by  himself,  some  of  which  lay  in  an  upper  floor,  and  the  rest  in  an 

under  floor  of  his  granary,  and  that  a  considerable  part  of  what  was  in  the  lower  floor 

had  been  grown  in  the  years  1818  and  1819 ;  that  the  seed  in  the  lower  floor  was  full 

of  knots,  which  is  a  sign  of  the  seed  having  heated,  and  was  also  of  a  bad  colour,  and 

had  a  musty  smell ; — that  in  1820  and  1821  the  seed  was  offered  for  sale  to  one  Taylor, 

a  person  who  bought  on  commission  for  certain  seedsmen  in  Edinburgh,  but  refused  to 

be  purchased  by  him  on  account  of  its  bad  quality; — that  in  spring  1821,  Wright, 

another  seedsman,  desired  Pringle  to  mix  his  different  parcels  of  seeds  together,  and 

thereafter  bought  twenty  bolls  of  the  seed  so  mixed  at  l^e  rate  of  12s.  the  boll,  and 

though  not  distinctly  proved,  there  was  strong  reason  to  believe  that  this  mixed  seed 

consisted  of  the  seed  in  the  low  floor  mingled  with  that  on  the  upper  floor ; — that  in 

the  spring  of  the  same  year  the  pursuer  Hill  purchased  forty  bolls  of  this  seed,  for  which 

he  was  charged  and  paid  18s.  the  boll,  being  6s.  more  than  was  paid  for  it  by  Wright^ 

and  a  fair  price  for  good  seed ;  that  before  sowing  it  Hill  noticed  that  the  seed  was  not 

of  a  good  colour,  and  that  it  had  a  musty  smell,  and  his  tenants  expressed  some  doubt 

whether  it  would  grow ; — ^he  did  not,  however,  return  it,  or  intimate  to  Pringle  that  he 

considered  it  bad,  nor  did  he  object  to  it  till  the  autumn  after  the  grain  crop  was  cut, 

but  he  sold  twenty-four  bolls  of  it  to  his  brother  Charles  Hill,  and  sowed  the  rest  on 

his  own  farm ; — that  the  crop  on  both  farms  completely  failed,  and  that  other  parcels 

of  the  same  seed,  sold  to  otiier  farmers  in  the  neighbourhood,  completely  failed  also, 

though  sown  on  all  different  kinds  of  land,  and  in  different  states  of  culture,  while  seed 

from  other  seedsmen  produced  good  crops.    The  defender  on  his  part  led  a  proof  to 

show  that  in  some  instances  the  seed  had  afforded  a  good  crop,  and  that  the  season  was 

very  unfavourable  to  rye  grass ;  but  his  proof  was  not  at  all  satisfactory. 

On  advising  this  proof,  the  Sheriff-substitute  pronounced  this  interlocutor : — "  Finds 
the  pursuer  purchased  from  the  defender  a  quantity  of  rye  grass  seed,  without  any 
further  specification  or  guarantee  of  quality  than  what  is  implied  in  the  nature  of  the 
contract  of  sale :  Finds  that  after,  the  pursuer  got  delivery  of  the  rye  grass  seed,  it  is 
proved  by  his  own  witnesses  that  he  became  aware  that  the  seed  had  an  old  smell,  and 
that  it  had  a  dark  colour,  from  which  he  inferred  that  it  had  been  heated,  and  that 

^  It  is  proper  to  inform  practitioners,  that  the  Court  have  intimated,  that  if  reclaim- 
ing notes  are  put  into  the  boxes  without  the  record  being  appended  they  will  be  refused ; 
and  that  complaints  have  been  made  by  the  clerks  and  others  for  whom  they  ought  to 
be  boxed  of  the  record  not  being  put  into  their  boxes.  In  the  above  case  there  was  no 
dosed  record. 
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doubts  were  expressed  by  his  servants  of  its  grooving,  [231}  if  sown :  Finds  that,  not- 
withstanding, the  pursuer,  without  communicating  his  doubt  to  the  defender,  did  proceed 
to  sow  part  of  the  seed|  and  that  his  brother  did  the  same,  though  with  the  same,  if  not 
greater  suspicion  of  its  quality :  Finds,  in  these  circumstances,  that  the  pursuer  has  no 
title  to  look  to  the  defender  for  the  very  high  penal  conclusions  of  his  action,  and  there- 
fore assoilzies  the  defender  from  the  conclusions  of  the  libel  as  to  damages ;  and  in 
respect  the  pursuer  used  the  seed  without  complaint  to  the  defender,  whereas,  if  dis- 
satisfied, he  should  have  returned  it,  finds  that  he  has  no  right  to  claim  even  repetition 
of  the  price,  and  assoilzies  the  defender  from  the  conclusions  of  the  libel  quoad  hoc" 

This  interlocutor  having  been  adhered  to  by  the  Sheriff-depute,  Hill  brought  an 
advocation,  in  defence  against  which  Pringle  pleaded, 

1.  That  a  seller  was  not  liable  for  defects  obvious  on  inspection  of  the  thing  sold, 
and  that  the  pursuer  having  noticed  the  defects  in  the  seed,  and  not  having  returned 
it,  was  barred  from  demanding  repetition  or  damages. 

2.  That  the  mere  inferior  quality  of  an  article  sold  did  not  fall  under  the  implied 
warrandice  in  sale,  as  no  actio  quanti  minoris  lay  by  the  law  of  Scotland ;  and, 

3.  That  at  all  events  the  pursuer  could  only  demand  damages  in  respect  of  the 
sixteen  bolls  used  by  himself,  but  had  no  title  to  claim  damages  for  that  disposed  of 
by  him  to  his  brother. 

To  this  it  was  answered, 

1.  That  the  suspicious  appearance  of  the  seed  was  not  such  as  to  make  the  pursuer 
certain  that  it  would  not  v^etate,  or  to  entitle  him  to  return  it,  and  accordingly  that 
all  the  other  farmers  had  sown  it,  though  seeing  the  appearance  of  it ;  and  besides, 
that  the  defender  being  in  mold  fide,  could  not  avail  himself  of  such  an  objection. 

2.  That  the  defect  here  was  such  as  to  unfit  the  seed  entirely  for  sowing,  the  only 
purpose  to  which  it  could  be  applied,  and  so  was  a  ground  for  demanding  total  repeti- 
tion and  damages,  and  not  a  mere  deduction  of  price ;  and, 

3.  That  as  the  pursuer  was  directly  liable  to  his  brother,  he  had  a  good  title  to 
bring  the  action  for  the  whole  damage  arising  from  the  bad  quaJity  of  the  seed  purchased 
by  him. 

The  Lord  Ordinary  having  reported  the  cause  on  Gases,  the  Court  unanimously 
advocated,  found  "  it  established  by  sufficient  evidence  that  the  rye  grass  seed,  which 
was  purchased  by  the  pursuer  from  the  defender  in  spring  1821  at  a  fair^tnd  adequate 
price  for  good  seed,  was  of  bad  and  insufficient  quality ;  ^SlZ]  and  found  the  defender 
therefore  liable  to  the  pursuer,  according  to  the  implied  warrandice  of  the  bargain 
between  them.  But  as  to  the  extent  and  amount  of  the  damages  concluded  for  and 
claims  of  repetition,"  remitted  the  cause  to  the  Lord  Ordinary  to  hear  parties  further, 
and  decide  as  to  him  shall  seem  just. 

Lord  Justiob-Clbbk — This  case  would  have  been  more  proper  for  the  Juiy  Court 
than  a  proof  by  commission ;  but  I  am  satisfied  that  the  seed  has  been  proved  to  have 
been  of  a  bad  quality,  and  the  pursuer,  therefore,  is  well  founded  in  his  action.  I 
demur  to  the  law  laid  down  by  the  Sheriff,  that  he  should  at  once  have  sent  the  seed 
back.  He  had  not  tried  it,  and  having  paid  a  full  price  for  it,  he  might  have  been 
told  that  he  was  not  entitled  to  return  it  without  triaL  Neither  can  I  hold  the  action 
barred  by  delay  to  bring  it,  for  seed  in  particular  seasons  may  lie  dormant,  and  the 
proper  time  to  ascertain  how  it  has  sprung  is  when  the  crop  is  cut,  and  then  the 
pursuer  told  the  defender  that  he  would  not  stand  to  the  bargain.  All  the  doctrine 
about  the  acHo  quanti  minoris  is  quite  out  of  place  here,  as  tlus  is  a  demand  for  full 
repetition  and  damages.  I  have  some  doubt  as  to  one  part  of  the  case,  however,  viz. 
as  to  how  far  this  pursuer  is  entitled  to  insist  for  repetition  of  the  full  price  and  full 
damages,  though  one  half  was  given  to  his  brother ;  and  I  would  therefore  propose 
to  find  generally  that  damages  are  due,  but  remit  to  the  Lord  Ordinary  to  consider  the 
extent  and  amount. 

Lord  PmciiiLT. — ^I  entirely  agree.  The  proof  is  in  some  respects  contradictory ; 
but  I  am  satisfied,  on  the  whole,  that  the  seed  was  bad,  although  the  price  paid  Was 
that  for  good  seed.  Then  if  the  fact  be  so,  the  question  of  law  is  one  on  which  there 
can  be  no  doubt  I  cannot  go  into  the  notion  of  the  Sheriff,  that  because  the  pursuer 
sowed  the  seed  after  he  knew  it  had  a  bad  smell,  he  cannot  recover.  He  was  entitled 
to  sow  on  the  faith  that  the  seller  would  not  give  him  bad  seed.  The  case  of  Baird 
was  perfectly  different,  and  went  on  different  grounds.    The  flax  seed  there  was  im- 
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ported  by  Baiid,  who  could  know  no  moie  of  it  than  the  puichaser^  This  is  very 
different  from  the  case  of  a  fanner  growing  the  seed  himself,  when  he  knew  eveiy 
thing  about  it ;  and  I  can  have  no  doubt  but  that  this  person  is  liable  in  damages, 
though  the  case  must  go  back  to  the  Lord  Ordinary  to  have  the  amount  ascertained. 

Lord  Allowat. — I  think  the  pursuer  was  entitled  to  bring  his  action  for  the  full 
amount,  as  he  was  liable  to  his  brother ;  and  this  was  decided  in  the  case  of  Dickson 
V,  Eincaid,  where  the  party  was  in  opHmdJids.    On  the  other  points  I  agree  entirely. 

Pmwet^s  Auihoritie8.—l  Bell,  349,  et  aeq, ;  Dickson  and  Co.,  Dec.  15,  1808,  (F.C.). 

Defender's  Authorities.— I  Bell,  349,  350;  2  Ersk.  3,  10;  Gordon  v,  Hughes, 
March  26,  1819,  in  H.  of  L.;  Alston,  July  1,  1668,  (14,231);  Baird,  Feb.  13,  1788, 
(14,243.) 

No.  75.  VI.  Shaw  233.     11  Deo.  1827.    2nd  Div.— Lord  Mackenzie. 

W.  Scott  and  P.  Morms,  Pursuers. —  Walker. 

D.  Hatton,  Defender. — R.  Bell. 

Mutual  Contract — [Ouetom  of  Trade'j. — ^A  builder  having  given  a  written  offer  for 
building  a  "comer"  house,  specifying  the  items  of  his  charge,  but  not  mentioning 
any  additional  charge  for  circular  work ;  and  haviug  built  the  house,  the  corner  of 
which  was  lounded  off,  without  stating  that  he  expected  a  higher  rate  for  such  work, 
held  not  entitled  to  double  charge,  on  the  ground  that  in  practice  double  prices  were 
always  paid  for  circular  building. 

Hatton  being  about  to  erect  a  house  at  the  comer  of  a  street  in  Edinbuigh,  (the 
comer  of  which  was  to  be  rounded  off  and  built  circularly,)  accepted  an  offer  in  writing 
made  by  Scott  and  Morris^  builders,  for  the  building  and  hewing  "of  that  comer 
lodging  that  is  to  be  erected  by  you  "  at  certain  specified  rates  per  rood  or  yard  of  the 
different  parts  of  the  building,  and  different  stones  to  be  used.  Scott  and  Morris 
alleged,  that  when  they  made  this  offer  they  had  not  seen  the  plan  of  the  house,  but 
it  was  undoubtedly  put  into  their  hands  before  beginning  to  build.  They  proceeded  to 
build  the  house,  without  stating  that  they  expected  a  higher  rate  of  payment  for  the 
circular  work,  but  after  it  was  executed,  they  demanded  double  rates  for  the  circular 
part  of  the  building.  This  having  been  refused,  they  raised  an  action  against  Hatton, 
on  the  ground,  that  by  the  practice  of  the  trade  it  was  always  understood  that  if  there 
was  any  circular  work,  the  builders  were  entitled  to  charge  double  the  rates  specified 
in  the  contract,  which  were  always  the  rates  applicable  to  plain  work. 

In  defence  it  was  pleaded  by  Hatton,  That  he  had  accepted  a  written  offer  by  the 
pursuers,  in  which  the  rates  to  be  charged  were  specially  and  minutely  set  forth,  and 
that  he  could  not  therefore  be  subjected  in  any  additional  charge  in  respect  of  any 
practice,  which  was,  however,  denied  to  be  as  stated  by  the  pursuers.  The  Lord 
Ordinary  found  "  that  the  pursuers  are  not  entitled  to  charge  for  circular  work  in 
building  walls  in  the  offer  made  by  them  to  the  defender  '  for  the  building  and  hewing 
'  of  the  comer  lodging  that  is  to  be  erected  by  you,'  and  which  offer  was  accepted  by 
the  defender;"  and  the  Court  unanimously  adhered. 

Lord  Obdinabt. — ^The  defender  says  that  he  exhibited  to  the  pursuers  the  plan  of 
the  building  before  the  offer  for  building  was  made.  Of  this,  however,  there  is  no 
evidence  in  process,  nor  does  it  appear  to  be  susceptible  of  proof.  But,  on  the  other 
hand,  it  is  not  denied  that  the  offer  was  to  build  a  particular  house,  at  certain  prices 
[234]  for  each  rood  of  wall  generally,  without  any  exception  of  circular  walls.  Then 
it  ia  plain  that  the  plan  of  this  house  must  have  been  shown  to  the  pursuers  before  the 
building  of  it  commenced,  and  have  been  in  their  hands  all  along  in  building  it ;  nor 
do  the  pursuers  deny  that.  If,  however,  they  found,  on  sight  of  this  plan,  that  whereas 
they  had  made  their  offer  in  the  understanding  that  there  was  to  be  no  circular  work, 
yet  it  turned  out  there  was  to  be  circular  work  in  the  house,  so  that  the  offer  was 
erroneous,  and  that  it  was  necessary  to  demand  prices  for  part  of  the  walls  beyond  the 
prices  in  the  offer,  they  ought  to  have  explained  this  to  the  defender  before  proceeding 
to  build,  and  have  got  the  bargain  amended  in  this  respect,  or  departed  from  altogether. 
They  had  no  right  to  go  on  and  finish  the  housci  so  &r  as  appeared  under  the  agree- 
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ment  as  it' stood,  and  then  chaige  prices  for  part  of  the  walls  higher  than  those  in  the 
agreement.  There  is  no  reason  to  think  that,  if  such  prices  as  are  now  asked  for 
circular  work  had  been  put  into  the  offer  at  first^  or  upon  aiter  explanation,  the  defender 
would  have  accepted  it,  or  adhered  to  it ;  and  certainly  there  appears  no  ground  for 
thinking  that  he  intended  to  build  his  house  under  an  imperfect  and  not  a  complete 
agreement  as  to  the  prices  of  work. 

Lord  JiTsnoB-CiiBRK. — ^It  occurs  to  me,  that  before  the  pursuers  made  this  offer  they 
must  have  been  aware  of  what  sort  of  building  was  intended.  They  knew  it  was  a 
**  comer  lodging,"  and  they  must  have  seen  the  plan.  At  all  events,  it  is  quite  pre- 
posterous, when  such  a  specific  contract  is  entered  into  to  build  a  specific  builcUng,  with 
a  most  minute  specification  of  the  rates,  to  suppose  that  we  now  can  open  up  the  con- 
tract to  make  an  additional  allowance  for  circular  work.  No  doubt,  circular  work  is 
more  expensive  than  plain,  but  when  the  pursuers  contracted  to  build  the  whole  house, 
they  must  be  understood  to  have  had  this  in  view  in  fixing  the  rates.  £ven  if  they  had 
not  been  aware  that  there  was  any  circular  work  when  they  made  the  offer,  they  should 
at  least  have  stopped  when  the  plan  was  put  into  their  hands  before  beginning  to  build, 
if  they  intended  io  contest  the  point. 

Lord  Pitkillt. — If  there  had  been  no  agreement^  the  allegation  of  common  usage 
as  to  the  rate  of  charge  would  have  been  quite  competent ;  but  considering  that  a 
specific  bargain  is  gone  into,  the  views  of  the  Lord  Ordinary  are  perfectly  correct. 

Lord  Allowat. — I  am  entirely  of  the  same  opinion. 


No.  77.  VI.  Shaw  235.    12  Deo.  1827.    lot  Div. 

G.  Anderson  and  Others,  Petitioners. — Bell — SJuiiv. 
J.  BoBSRTSON,  Bespondent. — BtUAerfwrd. 

Bankrupt — Sequestration — Trustee. — ^A  meeting  of  creditors  for  choosing  a  trustee 
having  made  an  election  after  the  preses  had  left  the  chair  and  gone  home,  and  no 
new  preses  having  been  chosen,  and  the  preses  having  declined  to  subscribe  the 
minutes ;  the  election  was  held  inept^  and  a  new  one  appointed  to  take  place. 

The  estates  of  James  Harper  having  been  sequestrated,  a  meeting  took  place,  for 
the  election  of  a  trustee,  on  Saturday  the  Ist  of  December,  at  one  o'dock.  A  preses 
was  chosen,  who  presided  accordingly ;  but,  in  consequence  of  a  keen  competition,  the 
discussions  were  prolonged  till  after  twelve  o'clock  at  night,  when  the  preses,  in  respect 
of  its  being  Sunday  morning,  left  the  [236]  chair,  and  went  home.  No  new  preses 
was  chosen,  and  about  two  hours  thereafter  the  parties  came  to  a  vote,  when  each 
candidate  protested  that  he  was  duly  elected,  and  the  minutes  were  subscribed  by 
Bobertson,  who  was  one  of  them.  The  preses,  however,  refused  to  do  so,  both  because 
the  proceedings  had  taken  place  on  Sunday  morning,  and  because  he  had  not  been 
present  when  the  vote  was  called.  A  petition  was  thereupon  presented  by  Anderson 
and  others,  creditors  in  the  interest  of  the  opposite  candidate,  praying  that,  in  respect 
the  proceedings  were  inept,  a  new  meeting  should  be  appointed,  which  the  Court 
accordingly  granted. 

[Of.  Mann  v.  Tait,  20  R.  16.] 


No.  78.  YI.  Shaw  236.    12  Deo.  1827.    2nd  Div.— Lord  Oringletie. 

S.  JoLLiB  V.  F.  Graham. 

[Fully  reported  5  W.  &  S.  280 ;  6  S.R.R.  (H.L.)  564.] 


No.  80.  YI.  Shaw  242.    18  Deo.  1827.    2nd  Div.— Lord  Mackenzie. 

J.  Bobertson  v.  R.  B.  Allardiob  and  J.  Bobwxll. 

[Fully  reported  4  W.  &  S.  102 ;  5  S.R.R.  (H.L.)  292.] 
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Ko.  81.  YI.  Shaw  244.    18  Dec.  1827.    2nd  Div.— Lord  Ormgletie. 

E.  Adam,  Suspender. — Oreenshidds. 
E.  Watson,  Charger. — Tait. 

BiU  of  Exchange — [Negotiation  of  BiU — Re^indaraaiion], — ^A  bill  which  had  passed 
through  several  hands  by  indoisation,  having,  by  the  scoring  of  the  three  last  indorsa- 
tions, been  restored  to  a  prior  indorser,  and  having  been  delivered  by  him  in  this 
state,  before  the  term  of  payment^  to  a  third  party,  without  a  new  indorsation, — 
Held^ — 1. — That  this  effectually  transferred  the  biU ; — and, — 2. — That  the  holder 
was  entitled  to  the  privileges  of  a  b<md  fide  indorsee,  and  was  not  liable  to  be 
affected  by  objections  pleadable  against  the  party  from  whom  he  received  it. 

Watson  was  the  holder  of  a  bill  of  exchange  drawn  by  the  suspender  Adam  upon, 
and  accepted  by  two  persons  of  the  name  of  Blair.  This  bill  had  been  indorsed  by 
Adam  to  William  Lan£[,  and  had  passed  through  the  hands  of  three  other  persons, — 
Williamson,  Clark,  and  Campbell, — who  had  all  indorsed  it,  but  whose  names  had  been 
scored,  so  that  Lang's  name  appeared  as  the  last  unscored  indorser.  In  this  state,  and 
before  it  fell  due,  it  was  given  by  Lang  to  the  charger  Watson  in  satisfaction  (as  he 
stated)  in  part  of  a  former  bill  granted  by  Lang  to  him  in  payment  of  a  quantity  of 
grain,  but  which  he  had  been  unable  to  retire  when  it  fell  due.  The  acceptors  having 
refused  payment,  Watson  charged  Adam,  as  the  drawer  and  first  indorser.  Of  diis 
charge  Adam  brought  a  suspension,  on  the  ground,  inter  alia, 

"245]  1.  That  Lang's  indorsation  being  confessedly  that  which  conveyed  the  bill 

^ilhamson,  could  not  again  transfer  it  to  Watson,  but  that  a  new  indorsation  was 
necessary ;  and, 

2.  That  the  indorsations  having  been  scored  before  the  term  of  payment  was  such 
a  suspicious  circumstance,  that  Watson,  taking  it  in  that  state,  could  not  be  considered 
a  bond  fide  holder,  but  must  be  subject  to  all  objections  competent  against  Lang,  from 
whom  he  received  it.  Certain  allegations  were  also  made  as  to  Lfuig  not  being  an 
onerous  bond  fide  holder;  in  proof  of  which,  a  letter  was  produced,  signed  by  him  four 
days  before  his  death,  but  not  holograph,  addressed  to  Adam's  country  agent,  bearing 
that  the  bill  was  to  have  been  returned  by  him  to  the  acceptors,  as  they  got  no  value 
for  it ;  and  it  was  further  alleged  that  Watson  had  given  no  value  to  Lang,  but  had 
received  the  bill  merely  as  a  pledge  deposited  with  him  in  security  of  another  bill  of 
Lang's  which  he  held. 

To  this  it  was  answered, 

1.  That  the  scoring  of  subsequent  indorsations  reinvested  a  previous  indorsee,  and 
that  it  was  not  necessary,  in  order  to  pass  it  to  another  person,  that  he  should  repeat 
his  signature  a  second  time  on  the  bill ;  and, 

2.  That  there  was  nothing  whatever  suspicious  in  the  indorsations  having  been 
scored  before  the  term  of  payment,  to  deprive  the  indorsee,  in  such  circumstances,  of 
the  privileges  of  a  bond  fide  holder;  and  consequently  that  the  allegations  of  Watson 
not  having  given  value  could  only  be  proved  by  his  writ  or  oath,  and  that  he  could  not 
be  subjected  to  the  objections  pleadable  against  Lang ;  but  besides,  that  such  objections 
could  only  have  been  proved  by  Lang's  writ  or  oath,  but  that  he  was  now  dead,  and 
the  letter  produced  was  not  holograph  or  tested,  and  was  impetrated  from  him  on  his 
deathbed,  and  so  was  not  entitled  to  any  attention. 

The  Lord  Ordinary  having  reported  the  cause  on  Cases,  the  Court  overruled  the 
objection  to  the  transmission;  found  that  the  non-onerosity,  or  want  of  bona  fides  on 
the  part  of  Watson,  was  only  proveable  by  his  writ  or  oath,  and  remitted  to  the  Lord 
Ordinary  guoad  vltra. 

LoBD  Obdinabt. — When  the  cause  was  pleaded  before  the  Lord  Ordinary,  it  was 
earnestly  pressed  upon  him  that  the  cancelling  of  the  three  indorsations,  posterior  to 
that  of  William  Lang,  was  no  ground  for  exciting  suspicion  that  there  was  any  thing 
objectionable  in  its  constitution,  so  as  to  constitute  to  the  drawer  or  acceptor  any 
exception  to  paying  its  contents,  because  scoring  indorsations  is  a  legal  method  of 
reconveying  or  returning  a  bill  to  a  prior  indorser.  Now  the  Lord  Ordinaiy  does  not 
^pute  that  the  mere  scoring  out  of  an  indorsation,  and  returning  a  bill  [246]  to  a 
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prior  indoTser,  is  a  mode  of  i^tarning  it  to  him,  but  this  is  never  done,  and  cannot 
be  done  in  any  casei  without  affording,  grounds  of  suspicion  that  objection  may  lie 
against  payment  by  the  acceptor  or  drawer ;  because,  if  scoring  of  the  last  indorsation 
be  done  after  the  term  of  payment,  it  shows  that  the  bill  has  not  been  retired  by  the 
acceptor  or  drawer ;  and  in  fact  it  must  have  happened  after  protestation,  which  every 
one  knows  stops  the  privileges  of  an  onerous  and  bond  fide  indoisee.  But  the  three 
indorsations  on  the  bill  in  question  having  been  deleted  before  the  term  of  payment, 
appear  to  the  Lord  Ordinary  to  afford  still  stronger  ground  for  suspicion  that  all  was 
not  in  the  due  and  fair  course  of  commercial  dealing,  than  if  the  indorsations  had  been 
deleted  after  the  term  of  payment,  because  it  is  difficult  to  assign  a  reason  why  an 
indorsation  of  a  bill  should  be  deleted  before  the  term  of  payment,  if  there  were  not 
something  exceptionable  against  it.  The  Lord  Oidinaiy  therefore  remains  of  the  opinion 
he  expressed  in  his  note  of  the  7th  February,  and  tlunks  that  it  is  sufficiently  proved 
by  the  writing  of  Lang,  the  person  who  indorised  the  bill  to  the  charger,  that  he  held 
it  without  value  from  either  drawer  or  acceptor,  whereby  the  charger  is  not  entitled  to 
recover  the  contents. 

LoBD  Allowat. — ^The  cases  quoted  by  the  charger  are  certainly  well  decided*. 
When  subsequent  indorsers'  names  are  scond,  the  next  previous  indorser  may  certainly 
proceed  agaiust  the  debtor.  But  these  cases  do  not  touch  the  present  question — ^whether 
a  party  tcJcing  a  bill  with  indorsations  scored,  is  in  a  different  situation  from  the  person 
from  whom  he  received  it  ?  We  have  been  told  that  bankers  would  not  take  a  bill  in 
this  situation,  and  I  should  certainly  wish  to  know  the  practice  as  to  that ;  for,  certainly, 
if  a  person  taking  a  bill  sees  any  thing  objectionable  on  it^  he  will  be  affected  according 
to  the  circumstances ;  and  this  is  well  illustrated  in  the  two  cases  of  Gillespie.  If 
Lang  had  the  right  of  recovery,  this  man  would  have  so  too ;  but  I  have  some  doubt  as 
to  how  far,  seeing  the  scoring,  he  would  not  be  liable  to  all  the  exceptions  pleadable 
against  Lang.  Then,  as  to  such  exceptions,  they  no  doubt  could  only  be  proved  by 
Lang's  writ  or  oath ;  but  I  think  this  letter  of  his  does  make  out  that  he  was  bound  to 
deliver  up  the  bill  to  the  acceptors,  and  I  therefore  have  some  doubts  whether  Watson 
can  be  in  a  better  situation.  In  regard  to  the  case  of  Bussel  v.  Mather,  (ante^  Vol.  II. 
Ko.  615,)  alluded  to  in  one  of  the  papers,  I  think  the  statement  as  to  the  Court  having 
given  an  opinion  that  the  scoring  of  indorsations  did  not  reinvest  prior  indorsees,  must 
be  incorrect. 

Lord  Justiob-Clbbk. — ^That  statement  in  Mather's  case  is  certainly  erroneous ;  and 
at  all  events,  if  such  an  opinion  were  given  by  the  Court,  I  am  satisfied  it  was  incorrect. 
As  to  the  present  case,  we  are  only  called  on  to  decide  the  reason  of  suspension  regarding 
the  question,  whether  Watson  is  entitled  to  the  privileges  of  a  bond  fide  holder,  or 
whether  he  \&  deprived  of  these,  from  the  various  indorsations  having  been  scored 
when  he  took  the  bill.  It  is  certainly  a  very  important  question ;  but  though  I  do  not 
object  to  investigation  as  to  the  practice  of  mercantile  men  in  receiving  bills  under 
circumstances  similar  to  the  present,  yet  if  I  [247]  am  to  give  an  opinion  now,  I  confess 
I  have  not  been  able  to  arrive  at  <^e  conclusion,  that  because  the  bill  has  the  latest 
indorsations  scored,  the  holder,  giving  an  account  how  he  got  it,  is  to  be  deprived  of 
the  common  privileges.  It  is  said  to  be  an  unfavourable  circumstance  that  the  scoring 
took  place  before  the  bill  feU  due;  but  I  caunot  think  that  a  more  unfavourable 
situation  than  if  the  bill  had  been  indorsed  when  past  due,  with  the  indorsations 
scored.  The  authorities  are  in  favour  of  the  charger,  and  the  case  of  Pattison  in  the 
other  Division  is  quite  in  point.  There  are  other  particulars  founded  on  by  the 
suspender,  but  we  carmot  enter  into  the  consideration  of  these,  unless  it  be  determined 
that  Watson  is  not  a  bond  fide  holder ;  though,  as  to  Lang's  letter,  I  should  doubt 
exceedingly  giving  any  effect  to  it,  even  as  against  Lang  himself,  had  he  been  alive. 

Lord  Pithillt. — If  we  are  to  decide  the  case  at  present,  I  am  of  the  opinion  now 
delivered ;  but  I  do  not  object  to  the  investigation  hinted  at  by  Lord  Alloway. 

Lord  Allowat. — I  merely  threw  out  my  observations  as  doubts,  and  should  not 
wish  the  decision  of  the  case  to  be  delayed  on  that  account. 

Suspendef^s  Authoriiiei — Graham  t;.  Gillespie  and  Co.,  Jan.  27, 1795,  (1453) ;  Boehm 
t;.  Stirling,  (7  T.R  430) ;  Tinson  v.  Francis,  (1  Campb.  6,  19). 

CTuirgm's  Author%iie8.—Thom&on,  340;  Lambton,  June  21,  1799,  (Ap.  1  Bill  of 
Ex.  8);  Scott  and  Co.,  Nov.  27, 1812,  (F.C.);  Fairhokn,  Jan.  7,  1752,  (1474);  2  Bell, 
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67 ;  Low,  Dec.  10,  1826,  {arUe,  Vol.  IV.  No.  218) ;  Pattiaon,  Jan.  17,  1827,  (arUe, 
Vol.  V.  No.  127). 

[Gf.  Bills  of  Exchange  Act,  1882,  s.  37.J 


No.  88.  VI.  Shaw  248.     14  Dec.  1827.    2nd  Div.— Lord  Oringletie. 

J.  M'Ghie,  Suspender. — SoL-Gen.  Hope — Marshall. 
W.  Henderson,  Charger. —  W.  Bell. 

[Sheriff^Extracting  Decree — Commission  of  Sheriff  Clerk] — Jurisdiction. — ^A  decree 
having  been  obtained  before  a  Sheriff-substitute  for  one  ward  of  a  county  which  was 
divided  into  three  wards,  and  a  precept  having  been  issued  thereon,  signed  by  the 
clerk  of  that  ward,  but  at  the  head  town  of  another  ward,  and  bearing  to  proceed  on 
a  decree  obtained  in  the  latter  ward — Held  that  the  precept  was  null. 

The  county  of  Lanark  is  divided  into  three  wards,  for  each  of  which  there  are 
separate  Sheriff-Substitutes,  who  hold  their  Courts  at  the  principal  town  of  each  ward, 
viz.  Glasgow,  Hamilton,  and  Lanark,  where  separate  recoids  are  idso  kept  for  each.  The 
commission  of  each  substitute  is  so  framed  as  to  entitle  him  to  act  in  all  the  wards, 
should  it  be  necessary  from  the  illness  or  absence  of  the  substitute  of  another  ward ; 
but  the  commission  to  the  depute  Sheriff-clerk  is  limited  to  the  particular  ward  to 
which  he  is  appointed.  The  suspender  M'Ghie,  who  resided  in  the  middle  ward,  was 
called  by  Henderson  in  an  action  which  proceeded  before  the  Sheriff-substitute  of  that 
ward  at  Hamilton,  by  whom  decree  for  payment  of  certain  sums  was  pronounced.  At 
this  time  the  depute  Sheriff-clerk  of  that  ward  was  unable  to  act  from  illness,  and  his 
place  was  supplied  temporarily  by  one  Campbell,  who  held  merely  a  letter  authorizing 
him  to  act  as  substitute-clerk  for  that  ward. 

On  this  decree  a  precept  was  issued  in  name  of  the  Sheriff-depute  of  the  county, 
proceeding  on  the  narrative,  that  "  whereas  it  is  humbly  meant  and  shown  to  me  by  my 
lovite  William  Henderson,  writer  in  Hamilton,  that  where,  upon  the  day  and  date 
hereof,  the  complainer  obtained  decree  and  sentence  of  Court,  at  his  instance,  before 
me  and  my  substitute,  against  John  M'Ghie,"  &c. ;  and  bearing  to  be  "  given  and 
subscribed  by  the  derk  of  Court  at  Glasgow,  on  the  3d  of  September  1824  years;" 
and  the  precept  was  signed  by  Campbell  as  substitute  Sheriff-olerk. 

M'Ghie,  having  been  chaiged  on  this  precept,  brought  a  suspension,  on  the  ground, 
inter  cUia,  that  the  precept  on  which  the  charge  proceeded  was  null  and  void,  because 
the  decree  having  been  pronounced  at  Hamilton  by  the  Sheriff-substitute  of  the  middle 
ward,  no  extract  of  it  or  precept  upon  it,  could  be  issued  [249]  by  the  substitute-clerk 
of  that  ward  at  Glasgow,  which  was  the  seat  of  the  Court  for  the  lower  ward ;  and  that 
the  terms  of  the  precept  necessarily  implied  that  the  decree  was  a  decree  of  the  sub- 
stitute Court  at  Glasgow,  whereas  it  was  a  decree  of  the  Court  at  Hamilton,  and  also 
implied  that  the  substitute-clerk  who  signed  it  was  clerk  of  the  Court  at  Glasgow,  which 
he  was  not. 

To  this  it  was  answered.  That  as  the  precept  proceeded  in  name  of  the  Sheriff- 
depute  of  the  county,  it  could  competently  be  issued  at  Glasgow,  where  he  held  his 
Court  for  the  county,  and  that  a  Sheriff-substitute  of  one  ward  might  competently  sign 
a  precept  out  of  his  own  ward ;  and  as  to  the  plea  that  the  precept  bore  the  decree  to 
be  of  the  Court  at  Glasgow,  and  to  be  signed  by  the  substitute-clerk  of  the  Court  there, 
instead  of  Hamilton,  that  this  inference  did  not  follow  from  the  precept  being  stated 
to  be  "  given  and  subscribed  by  the  clerk  of  Court  at  Glasgow,"  which  had  reference 
merely  to  the  place  of  signing,  and  not  to  the  Court  where  t^e  decree  was  pronounced. 

The  Lord  Ordinary,  in  respect  of  the  objection  to  the  precept,  suspended  the  letters 
simpliciier ;  and  the  Court,  without  hearing  counsel  for  the  suspender,  unanimously 
adhered. 

Lord  Obdinart. — The  objection  in  this  case  is,  that  the  extracted  precept  is  null 
and  void,  it  being  issued  by  a  person  describing  himself  Sheriff-clerk  at  Glasgow,  who 
was  not  Sheriff-clerk  there ;  and  the  precept  bearing  to  be  from  the  Sheriff  Court  books 
of  Lanarkshire  at  Glasgow,  when  there  is  no  such  decree  in  the  books  at  Glasgow.  Now 
the  Lord  Ordinary  must  observe,  that  this  precept  does  not  mention  where  or  by  which  of 
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the  substitutes  decree  was  pronounced,  and  the  attestation  of  "  given  and  subscribed  by 
the  clerk  of  Court  at  Glasgow,"  leaves  no  manner  of  room  to  doubt  that  the  decree  was 
pronounced  by  the  Sheriff-depute  or  his  substitute  at  Glasgow,  when  it  is  undisputed  no 
such  decree  exists.  The  decree  was  given  at  Hamilton,  the  capital  of  the  middle  ward ; 
but  from  the  precept  no  man  can  discover  this  to  be  the  trutL  It  is  said  that  John 
Campbell  was  Sheriff-olerk  substitute,  and  is  entitled  to  sign  extracts  of  decree  through- 
out the  county,  as  his  commission  is  not  limited  to  the  bounds  of  the  lower  ward.  This, 
however,  is  contradicted  by  the  commission  which  he  held,  even  supposing  that  com- 
mission (which  was  on  unstamped  paper)  to  be  valid.  It  is  also  said,  that  though  he  was 
a  Sheriff-^lerk  substitute  of  the  middle  ward  only,  he  could  subscribe  the  precept  at 
Glasgow  or  any  where  else.  The  Lord  Ordinary  denies  this.  The  sheriff  himself  can- 
not sign  any  interlocutor  or  decreet  out  of  the  bounds  of  his  county — ^no  local  magistrate 
or  officer  can  act  out  of  his  limits.  A  decree  signed  by  the  Sheriff  of  Glasgow,  dated 
Paris,  London,  or  [260]  Edinburgh,  would  be  null ;  and,  of  course,  a  precept  dated  at 
Glasgow  by  a  Shenfi-derk,  which  commission  limits  him  to  the  middle  wanl,  must  be 
also  nulL 

The  Court  concurred. 


No.  84.  YI.  Shaw  250.    14  Deo.  1827.^    2nd  Div.— Lord  Newton. 

A.  Geeiq  and  J.  Soott,  Suspenders. — Jeffiret/ — Shaw. 
J.  BoTD  and  B.  Latta,  Bespondents. — Cockbum — Alison, 

Landlord  and  Tenant — \Proof — Verbal  Lease  of  Incorporeal  Right]  —  Process — 
[Suspension]. — 1. — Held  competent  (in  a  question  as  to  passing  a  bill  of  suspension) 
to  apply  to  this  Court  by  suspension  against  an  intended  removing,  without  waiting 
to  discuss  the  matter  in  a  process  of  ejection  before  the  local  Judge. — 2. — ^Bill  passed 
to  try  the  question,  whether  a  duty-house,  as  accessory  to  customs,  could  be  let  by  a 
verbal  bargain  for  more  than  one  year. 

The  respondents  Boyd  and  Latta  became  tacksmen,  for  two  years  from  the  term  of 
Martinmas  1826,  by  a  verbal  offer  at  a  public  roup,  of  a  duty  belonging  to  the  city  of 
Edinburgh,  called  "  the  merk  per  pack  and  causeway-mail  of  coaches,  carts,  sledges,  or 
slypes  coming  into  the  city  and  suburbs,"  to  which  is  attached  a  small  duty-house  at 
the  end  of  the  North  Bridge.  Part  of  this  duty  and  the  duty-house  were  verbally 
subset  for  the  period  of  their  possession  by  Boyd  and  Latta  to  the  suspender  Greig,  who 
communicated  one  half  of  his  interest  to  the  other  suspender  Scott.  By  these  persons 
the  duty-house  was  used  for  selling  tickets  for  certain  stage-coacbes  belonging  to  them ; 
but  an  opposition  company  having  been  set  agoing,  Boyd  and  Latta  were  induced,  in 
order  to  let  the  duty-house  to  the  new  company,  to  attempt  to  remove  Greig  and  Scott 
as  at  Martinmas  1827,  the  end  of  the  first  year.  The  door  of  the  duty-house  accord- 
ingly was,  prior  to  that  term,  chalked  by  a  city  officer,  who  returned  an  execution, 
being  a  printed  schedule  intended  for  the  term  of  Whitsunday,  and  having  the  printed 
word  "  Whitsunday  "  scored  out,  and  "  Martinmas  ^  written  over  it 

On  this  Greig  and  Scott  presented  a  bill  of  suspension  and  interdict,  praying  to  have 
Boyd  and  Latta  prohibited  horn  removing  them  till  Martinmas  1828. 

In  answer  to  this  Boyd  and  Latta  contended, 

1.  That  it  was  incompetent  to  apply  to  this  Court  in  the  first  instance  to  stop  a 
removing ;  and  that  the  proper  course  was  to  oppose  the  application  for  ejection,  which 
would  be  made  in  the  Sheriff  Court ;  and, 

[261]  2.  That  the  duty-house  being  an  heritable  subject,  could  not  be  let  by  a 
verbal  lease  for  more  than  a  single  year. 

To  this  Grieg  and  Scott  replied, 

1.  That  they  were  not  bound  to  wait  till  an  ejection  was  brought,  but  were  entitled 
to  stop  the  removing  in  limine  by  a  suspension ;  and, 

2.  That  the  duty-house  being  merely  an  accessory,  and  a  necessary  accessory  to  the 

^  The  true  date  of  this  decision  was  Dec.  4 ;  but  it  was  accidentally  omitted  to 
be  inserted  in  its  proper  place. 
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duties,  which  fonned  the  principal  subject  of  the  tack,  and  which  might  validly  be  let 
for  two  years  by  a  verbal  lease,  did  not  fall  under  the  general  role  applicable  to 
heritable  property ;  and  they  offered  to  prove  by  parole  that  the  duty-house  had  been 
let  for  two  years  along  with  the  duties ;  and  besides,  that  the  vitiation  of  the  execution, 
by  scoring  out  Whitsanday  and  inserting  Martinmas,  was  fatal  to  the  wsuming. 

The  Lord  Ordinary,  holding  that  a  letter  produced,  bearing  to  be  signed  by  Greig, 
and  countersigned  by  Scutt^  directing  a  city  officer  to  warn  away  certain  subtenants  of 
their  own  in  tiie  duty-house  as  at  Martinmas  1827,  was  sufficient  proof  that  they  con- 
sidered themselves  tenants  of  it  only  to  that  term,  refused  the  bill ;  but  on  a  rechuming 
note  by  Greig  and  Scott,  who  alleged  that  the  letter  was  fabricated,  the  Court  altered, 
and  passed  the  bill  on  caution. 


No  85.  VL  Shaw  251.    14  Dec.  1827.    2nd  Diy.— Lord  Mackenrie. 

James  SxiBLiKa,  Advocator.—^.  Bell. 

William  Tuills,  Bespondent. — Skene — MdidmerU. 

Et  i  eofUra, 

Landlord  and  Tenant-^Penultimate  Orop — ManureX — A  tenant,  the  terms  of  whose 
removal  were  Martinmas  as  to  the  arable  land,  and  the  Whiteninday  thereafter  as  to 
the  grass  and  houses,  having  bound  himself  by  his  lease  "  to  eat  the  fodder  on  the 
grounds  during  the  lease,  and  leave  the  f uilzie  thereon  at  removal ; "  and  having  at 
his  entry  received,  without  consideration,  the  dung  left  under  the  previous  lease — 
Held  that  he  was  bound  to  leave  the  whole  dung  and  the  fodder  unconsumed,  with- 
out any  consideration  from  the  landlord. 

In  1786,  the  late  James  Yuille,  father  of  the  respondent,  obtained  a  lease  of  a  farm 
from  the  advocator  Stirling  for  the  period  of  nineteen  years,  the  terms  of  entry  and 
removal  being  Martinmas  as  to  the  arable  land,  and  Whitsunday  thereafter  as  to  the 
houses  and  grass.  In  this  lease  there  was  a  clause  binding  the  tenant  "  to  eat  the  whole 
fodder  growing  upon  the  farm  there,  and,  in  case  of  removal,  to  leave  the  dung  produced 
therefrom  upon  the  ground  without  any  consideration."  On  its  expiry  in  1805,  the 
tenant  obtained  a  new  lease  for  nineteen  years,  with  entry  and  [262]  removal  at 
Martinmas  and  Whitsunday,  in  which  the  clause  as  to  the  fodder  and  dung  bound  him 
"  to  eat  the  fodder  on  the  grounds  during  the  lease,  and  leave  the  failzie  thereon  at 
removal"  James  Yuille,  the  original  tenant,  having  died  during  the  currency  of  this 
tack,  was  succeeded  in  it  by  his  son  the  respondent  William  YuiUe,  who,  on  its  expiry, 
presented  an  application  to  the  Sheriff  of  Stirlingshire,  craving  to  have  fit  persons 
appointed  to  estimate  the  dung  and  the  straw  and  fodder  remaining  unconsumed  at  his 
removal,  and  to  have  Stirling  the  landlord  found  liable  in  its  value ;  or,  on  his  refusal 
to  accept  the  straw  and  dung  at  such  valuation  as  might  be  put  on  it,  to  have  it  found 
that  he  (the  tenant)  was  entitled  to  carry  it  away  with  him  as  his  own  property.  In 
support  of  this  demand  Yuille  contended.  That  at  common  law  the  dung  and  fodder  of 
the  last  year  of  a  lease  was  the  property  of  the  tenant,  and  that  the  clause  in  the  present 
tack  (which  did  not,  like  that  in  the  preceding  lease,  bind  the  tenant  to  leave  the  straw 
and  dung  ''  without  any  consideration ")  merely  conferred  on  the  landlord  a  right  of 
pre-emption  as  to  the  dung ;  and  in  regard  to  the  straw,  that  the  only  obligation  was  to 
consume  it  during  the  lease;  but  that  this  obligation  merely  meant  that  the  tenant 
should  consume  it  according  to  the  rules  of  good  husbandry ;  and  that  it  was  not  alleged 
that  he  had  improperly  saved  straw  during  the  last  year. 

To  this  it  was  answered.  That  the  tenant  having  got  dung  steel-bow  on  the  com- 
mencement of  his  possession  under  the  present  lease,  and  having  covenanted  to  leave 
the  dung  at  his  removal,  the  obligation  clearly  was  to  leave  it  without  consideration,  as 
the  lan£ord  was  always  entitled  to  have  it  left  on  paying  for  it ;  and  as  to  the  straw, 
that  the  obligation  was  precise  to  consume  it  during  the  lease;  and  that  the  same 
difficulty  did  not  occur  here  as  in  the  case  of  Robertson  and  Gordon  of  Cluny,  where 
the  tenant  was  obliged  to  remove  from  the  houses  at  Martinmas,  while  here  he  had 
possession  till  Whitsunday,  and  so  had  ample  opportunity  of  consuming  the  fodder. 

The  Sheriff,  '*  in  respect  the  pursuer  is  bound  by  his  tack  to  eat  the  fodder  on  the 
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grounds  during  his  lease,"  found,  **  that  in  thus  not  consuming  all  the  fodder  he  has 
contravened  the  terms  of  the  tad^,  and  that  he  cannot  avail  himself  of  his  own  wrong- 
ful (and  as  must  legally  be  held)  fraudtdent  act ; "  and  therefore  assoilzied  the  landlord 
from  the  conclusions  as  to  the  unconsumed  straw ;  but  further  found,  "  that  although 
the  pursuer  is  bound  by  his  tack  to  leave  the  fuibde  from  the  consumption  of  l&e 
fodder  on  the  grounds  at  removal,  he  is  entitled  to  payment  for  the  same,  in  so  far  as 
he  was  not  bound  to  lay  any  part  of  that  left  [253]  on  the  lands  for  raising  the  crop  of 
last  year  of  his  lease,  according  to  the  rules  of  good  husbandry;"  and  he  therefore 
remitted  to  a  valuator  to  report,  and  on  his  report  decerned  against  Stirling  for  about 
L.32,  as  the  value  of  the  dung  in  question. 

Both  parties  having  brought  advocations,  the  Lord  Ordinary  advocated  the  cause, 
altered  the  SherifTs  interlocutor  in  so  far  as  regarded  the  decemiture  for  the  value  of 
the  dung,  and  assoilzied  Stirling  in  ioto.     fhe  Court  unanimously  adhered. 

LoBi)  PiTMiLLT. — It  did  not  occur  to  me  that  there  was  any  difficulty  in  assenting 
to  the  Lord  Ordinary's  interlocutor,  both  as  to  the  straw  and  as  to  the  dung.  The  lease 
terminated  at  Martinmas  as  to  arable  lands  and  at  Whitsunday  as  to  the  grass  and 
houses ;  and  it  is  impossible  to  doubt  but  that  the  tenant  was  bound  to  consume  the 
whole  fodder,  and  he  had  abundant  time  to  do  so.  Then  as  to  the  dung,  although  there 
is  some  room  for  argument  in  favour  of  the  tenant,  yet  I  think  the  clause  excludes 
any  claim  for  remuneration,  in  the  same  way  as  if  he  had  been  bound  to  leave  so  much 
summer  fallow,  in  which  case  he  could  have  claimed  nothing,  unless  there  was  a  stipula- 
tion that  he  was  to  receive  payment ;  but,  without  the  stipulation,  it  must  be  presumed 
that  payment  was  not  intended ;  and  we  are  not  entitled  to  add  a  provision  to  that  efTect 

Lord  Allowat. — ^I  am  entirely  of  the  same  opinion.  The  case  of  Bobertson  and 
Gordon  does  not  apply ;  or,  if  it  does,  it  is  rather  in  favour  of  the  landlord.  This  man 
necessarily  acquired  the  dung,  which  was  stipulated  to  be  left  by  the  preceding  lease 
without  payment ;  and  he  cannot,  either  in  law  or  justice,  demand  consideration  for  the 
dung  stipulated  to  be  left  by  him.  On  the  general  construction  of  the  terms  of  the 
lease,  I  am  equally  clear  that  the  claim  is  unfounded. 

Lord  Justiob-Clbbk. — The  Lord  Ordinary's  interlocutor  ought  to  be  adhered  to  on 
both  points.  It  is  impossible  to  doubt  that  the  six  months  possession  of  the  houses 
and  grass  was  merely  for  the  purpose  of  enabling  the  tenant  to  consume  the  straw  of 
the  last  crop.  This  is  quite  IJie  reverse  of  the  Cluny  leases,  where  the  removal  from 
the  houses  was  at  Martinmas,  and  where  this  Court,  on  that  ground,  held  that  the 
obligation  to  consume  the  straw  was  imprestable.  But  this  case  is  different ;  and  at 
any  rate  the  decision  of  the  House  of  Lords  there  supports  the  landlord's  plea  here. 
Then,  as  to  the  dung,  the  tenant  is  obliged  to  leave  the  fuilzie  at  removal.  The 
covenant  is  perfectly  unqualified,  and  without  any  stipulation  that  it  was  to  be  paid 
for  j  and  it  is  material  to  see  from  the  terms  of  the  old  lease,  that  this  man  must  have 
got  possession  of  dung  at  his  entry  without  any  consideration.  I  am  satisfied  that  the 
Lord  Ordinary  has  put  the  legal  and  equitable  construction  on  the  clause. 
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C.  BusSELL,  Petitioner. — Jameson — Bobertson. 
H.  Johnston,  for  the  Lbith  Bank,  Bespondent— &;.-0en.  Hope— Anderson. 

IfiMbition. — ^A  petition  for  recall  of  an  unrecorded  inhibition  against  a  trustee  for 
creditors,  proceeding  on  a  debt  contracted,  not  by  the  trustee,  but  the  common  debtor, 
held  competent^  and  a  prohibition  granted  against  recording  the  inhibition. 

Colonel  McDonald  of  Lyndale  having  executed  a  |trustconveyance  in  &vour  of 
Bussell  for  behoof  of  his  creditors,  in  virtue  of  which  he  was  infeft,  Johnston,  on  behalf 
of  the  Leith  Bank,  a  creditor  of  Colonel  M^onald,  raised  an  action  against  Mr.  Bussell, 
on  the  dependence  of  which  he  executed  an  inhibition,  but  did  not  record  it.  In  the 
mean  while  Colonel  M^onald  died,  and  Mr.  Bussell  thereafter  presented  a  petition  for 
having  the  inhibition  recalled,  on  the  ground, 

1.  That  as  the  Bank  was  not  a  creditor  of  the  trust,  but  of  Colonel  McDonald,  and 
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as  he  had  heen  entirely  divested,  and  no  attempt  had  been  made  to  challenge  the  trast- 
deed,  an  inhibition  against  him,  in  his  character  of  trustee,  was  inept ;  and, 

2.  That,  under  the  special  circumstances  of  the  case,  it  was  nimious  and  oppressive. 

On  the  other  hand,  it  was  maintained  by  the  Bank,  That  as  the  inhibition  had  never 
been  recorded^  the  petition  was  both  unnecessary  and  incompetent,  and  therefore  ought 
to  be  dismissed. 

The  Court,  however,  sustained  the  petition,  and  prohibited  the  inhibition  from  being 
recorded. 

No.  88.  VT.  Shaw  256.    15  Deo.  1827.    2nd  Div.— Lord  Oringletie. 

J.  Berry,  Suspender. — D,  of  F.  Moncreif—Pyper. 

J.  and  E.  Watson,  Chargers. — Cockbwm — Chmtison. 

Arbitration — Expemea, — ^Parties  having  submitted  a  cause  depending  in  the  Jury  Courts 
and  prepared  for  trial,  to  an  arbiter  as  "a  concluded  cause" — Held, — 1. — That  the 
arbiter  was  entitled  to  allow  a  proof; — and, — 2. — That  an  arbitar  has  power  to  award 
expenses,  without  any  special  clause  to  that  effect  in  the  submission. 

An  action  at  the  instance  of  Messrs.  Watson,  bankers  in  Glasgow,  against  Berry  and 
Sanderson,  merchants  in  Edinburgh,  having  been  remitted  to  the  Jury  Courts  issues 
were  prepared ;  but,  before  the  day  of  trial,  it  was  taken  out  of  Court  by  a  reference 
to  the  counsel  on  both  sides,  entered  into  in  the  form  of  a  joint  letter  by  the  parties, 
addressed  to  the  counsel  in  these  terms : — '*  Sirs, — ^We  agree  to  refer  the  process  pre- 
sently depending  in  the  Court  of  Session  between  us,  relative  to  the  question  of  Arthur 
Barclay  and  Company,  to  your  decision ;  and  whatever  judgment  you  may  pronounce, 
we  agree  to  abide  by  the  same.  It  is  understood  there  is  to  be  no  further  pleadings  or 
productions  on  either  side,  and  that  you  are  to  have  full  power  to  decide  the  matter 
as  you  see  proper."  Instead  of  abiding  by  these  referees,  a  submission  was  subsequently 
entered  into  to  Mr.  Beddie,  assessor  to  the  city  of  Glasgow,  by  a  regular  deed  on  the 
part  of  Robert  Watson,  taking  burden  on  him  for  Messrs.  J.  and  R  Watson  on  the  one 
hand — and  John  Berry,  taking  burden  on  him  for  Berry  and  Sanderson,  on  the  other. 
By  this  deed  of  submission,  the  parties,  after  stating  that  they  had  agreed  to  hold  this 
''  as  a  concluded  cause,"  and  reciting  the  letter  above  mentioned,  submitted  the  process 
to  Mr.  Beddie,  "  upon  the  terms  mentioned  in  the  said  mutual  letter  above  quoted," 
with  power  to  him  to  determine  therein ;  but  there  was  no  special  power  to  take  proof, 
or  to  award  the  expenses  of  the  submission.  Under  this  submission  Messrs.  Watson 
proposed  to  adduce  parole  evidence  in  support  of  their  case ;  but  to  this  it  was  objected, 
that  the  submission  contained  no  power  to  the  arbiter  to  allow  proof.  The  arbiter, 
however,  allowed  a  proof ;  and  Messrs.  Watson  having  adduced  certain  parole  evidence, 
he,  after  various  procedure,  decerned  against  Berry,  for  sums  concluded  for  in  the  action 
submitted,  and  also  for  the  expenses  in  the  process,  and  in  the  submission. 

Berry,  having  been  charged  on  this  decree,  presented  a  bill  of  suspension,  on  the 
grounds,  inter  alia^ 

1.  That  it  being  declared  that  the  case  was  submitted  as  a  concluded  cause,  and  as 
tliere  was  no  clause  such  as  usually  appeared  in  the  Styles,  empowering  the  arbiter  to 
take  the  necessary  probation,  it  was  incompetent  for  him  to  allow  proof ;  and, 

[257]  2.  That  he  could  not  award  expenses,  without  a  special  power  to  do  so  in 
the  submission. 

To  this  it  was  answered, 

1.  That  the  term  ''concluded  cause"  meant  only  that  there  were  to  be  no  further 
pleadings  or  productions,  and  that  it  was  impossible  to  suppose,  that  in  a  reference 
of  a  case  in  which  issues  had  been  prepared  for  trial,  it  could  be  intended  that  proof 
was  to  be  excluded,  and  consequently  that  it  was  competent  for  the  arbiter  to  take  that 
proof,  without  which  he  could  not  determine  the  cause ;  and, 

2.  That  expenses  were  concluded  for  in  the  action  submitted ;  and  that,  both  in 
actions  and  in  submissions,  expenses  might  competently  be  awarded,  though  not  con- 
cluded for  or  specially  submitted ;  and  that,  in  practice,  arbiters  always  awarded  expenses 
in  such  cases. 

The  Lord  Ordinary  refused  the  bill,  and  the  Court  unanimously  adhered. 

[Cf.  Bobert&m  v.  Brown,  15  S.  200.] 
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No.  89.  VI.  Shaw  257.    16  Dee.  1827.    2nd  Div.—Lord  Medwyn. 

Colonel  Gordon,  Pursuer. — Buchanan, 
G.  Ross  and  J.  Cuninghamb,  Defenders. — D.  of  F.  Moncreiff-^  Bobertson. 

Process — Contingency, — A  count  and  reckoning  against  a  curator  bonis  appointed  by  one 
Division,  in.  which  the  extract  of  the  decree  of  exoneration  was  still  superseded, 
remitted  to  that  Division  ob  conHngentiam, 

Lord  Medwyn  reported,  and  requested  instructions  from  the  Court,  as  to  whether 
he  ought  to  remit  to  the  First  Division  a  process  of  count  and  reckoning  brought  before 
him  under  the  following  circumstances : — On  the  application,  inter  alios,  of  the  pursuer 
Colonel  Crordon,  as  nearest  of  kin  to  a  young  lady,  a  lunatic,  the  defender  Mr.  Boss  was 
appointed  her  curator  bonis  by  the  First  Division  of  the  Court,  and  Mr.  Cuninghame 
became  his  cautioner.  The  young  lady  was  afterwards  removed  to  England,  and  Colonel 
Gordon  obtained  an  appointment  as  her  committee  under  the  Great  Seal  of  England. 
Mr.  Boss  then  resigned  his  office,  and  presented  a  petition  for  exoneration  to  the  First 
Division.  Colonel  Gordon  declined  making  appearance  in  this  proceeding;  but  Mr. 
Boss's  accounts  were  audited,  and  on  the  13th  of  June  1813  an  interlocutor  was  pro- 
nounced, approving  of  his  accounts,  and  finding  him  exonerated  on  his  making  payment 
of  a  certain  balance  in  his  hands.  Payment  of  this  balance  was  tendered,  but  it  was 
refused ;  and  nothing  further  was  done  till  [2268]  lately,  when  Colonel  Gordon,  as  the 
young  lady's  committee,  raised  an  ordinary  action  of  count  and  reckoning  against  Mr. 
Boss,  and  Mr.  Cuninghame  as  his  cautioner,  for  his  intromissions  as  curator  bonis. 
This  action  he  enrolled  before  Lord  Medwyn,  an  Ordinary  of  the  Second  Division ;  and 
it  having  been  objected  that  it  was  incompetent,  as  the  accounts  of  Mr.  Boss  had  been 
already  audited  by  the  First  Division,  his  Lordship,  as  above  mentioned,  reported  the 
case.  The  Court  unanimously  directed  his  Lorddiip  to  remit  the  cause  to  the  Fiist 
Division. 

LoBD  Justiob-Clerk. — I  have  not  a  shadow  of  doubt  as  to  what  course  ought  to  be 
pursued.  This  curator  was  appointed  by  the  First  Division,  and  all  the  consequences 
must  be  judged  of  by  them ;  and  as  an  extract  of  the  decree  of  exoneration  is  super- 
seded, there  is  a  process  still  in  dependence  in  that  Division,  so  that  there  is  a  contin- 
gency in  the  very  words,  as  well  as  in  the  spirit,  of  the  Judicature  Act 

The  other  Judges  concurred. 


No.  00.  VL  Shaw  258.    15  Dec.  1827.    2nd  Div.—Lord  Pitmilly. 

A.  Ejeltie,  Suspender. — Neaves. 

R  Wilson,  Charger. — Skene — Coventry, 

Process — Diligence, — No  objection  to  a  creditor  proceeding  with  summary  diligence  on  a 
liquid  ground  of  debt,  that  he  has  concluded  for  payment  of  the  same  debt  in  an 
ordinary  action  still  in  dependence. 

The  suspender  Keltic,  in  1808,  granted  an  heritable  bond  to  one  Berrie  over  certain 
lands  belonging  to  him,  the  interest  of  which,  from  1813  to  1818  inclusive,  amounting 
in  all  to  L.212,  was  paid  for  him  by  his  maternal  uncle,  the  late  George  Wilson.  In 
May  1818  Berrie  got  up  his  money  on  granting  an  assignation  to  two  persons  of  the 
name  of  Craig,  and  at  the  same  time  he  granted  a  letter  to  Greorge  Wilson,  acknowledg- 
ing his  having  received  the  above-mentioned  interest  from  him  for  behoof  of  Keltic,  and 
binding  himself  to  grant  him  an  assignation  for  the  sums  so  paid.  Oeorge  Wilson  made 
several  other  advances  for  Keltic,  but  he  never  demanded  this  assignation.  After  his 
death,  which  happened  in  1823,  the  charger,  his  executor,  raised  an  action  against 
Keltic  for  L2989,  as  the  amount  of  advances  made  by  George  Wilson  for  his  behoof; 
and,  at  a  meeting  for  the  purpose  of  settling  accounts,  Keltic  signed  an  acknowledg- 
ment that  this  sum  had  been  advanced,  but  under  a  reservation  that  he  might  prove 
that  the  deceased  had  agreed  not  to  claim  repayment ;  and  he    Iso  consented  to  the 
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holders  of  the  heritable  bond  granting  assignations  to  the  charger  for  the  interest  paid 
by  George  Wilson.  Keltie  subsequently  gave  in  defences  to  the  action  at  the  instance 
of  the  charger,  and  the  latter  used  inhibi- [259]  -tion  on  the  dependence  of  it.  He  also 
obtained  an  assignation  to  the  bond  to  the  extent  of  the  interest  paid  by  George  Wilson 
thereon,  and  charged  Keltie,  who  presented  a  bill  of  suspension,  on  the  same  grounds 
on  which  his  defence  in  l^e  ordinary  action  was  founded.  The  Lord  Ordinary  having 
passed  the  bill  on  caution,  Keltie  reclaimed,  in  so  far  as  caution  was  required,  and  con- 
tended that  the  charger  having  raised  an  ordinary  action  for  payment  of  an  account^ 
including  this  sum  of  interest,  he  could  not  also  proceed  with  summary  diligence  for  the 
same  debt ;  and  at  all  events,  that  having  used  inhibition  on  the  ordinary  action,  he 
could  not  demand  caution  in  tliis  suspension. 

To  this  it  was  answered,  That  there  was  no  incompetency  in  proceeding  with 
summary  diligence  to  recover  a  liquid  debt»  though  concluded  for  in  an  ordinary  action ; 
and  besides,  that  Keltie,  by  consenting  to  the  assignation  after  the  action  had  been 
raised,  mast  be  held  to  have  passed  from  any  objection  on  the  ground  of  the  ordinary 
action  then  depending ;  and  it  was  alleged  that  Keltie  was  disposing  of  moveables  and 
stocking  in  his  possession,  which  there  was  no  means  of  attaching,  except  by  poinding 
under  a  diligence.  The  Court  adhered,  without  prejudice  to  any  offer  of  juratory 
caution. 

Lord  Justiob-Clerk  thought  that  the  eharger,  having  resorted  to  an  ordinary  action, 
ought  not  to  be  allowed  to  pursue  summary  diligence  on  the  items  of  the  accounts  con- 
cluded for  in  the  ordinary  action ;  but  Lord  Alloway  concurred  with  Lord  Pitmilly,  who 
had  pronounced  the  interlocutor  reclaimed  against,  and  who  retained  his  opinion. 

[Cf.  Denovan  v.  Cairns,  7  D.  378.] 


No.  98.  VI.  Shaw  261.     18  Dec.  1827.    2nd  Div.— Lord  PitmiUy. 

J.  Black  and  Others,  Suspenders. — G,  Ndjpier. 

A.  Duncan,  Charger. — D,  of  F.  Moncreif—Monteith, 

[Sheriff] — Jurisdiction — Tnustees. — Trustees  of  a  party  deceased,  who  was  proprietor  of 
an  heritable  property  in  which  he  had  carried  on  a  manufacture,  may  be  sued  before 
the  Sheriff  of  the  county  where  the  deceased  had  lived,  where  the  property  lay,  and 
where  the  managing  trustee  resided,  although  the  mig'ority  of  their  number  personally 
dwelt  in  another  county,  they  being  cited  by  letters  of  supplement. 

The  late  Alexander  Learmonth  was  proprietor  of  a  tanwork  in  Linlithgow,  where 
he  had  carried  on  the  business  of  tanning  along  with  his  father  under  the  firm  of 
Alexander  Learmonth  and  Son,  and  after  his  father^s  death  in  his  own  name.  He  died 
in  1823,  leaving  a  trust-conveyance  of  all  his  property  in  favour  of  Black  and  others,  of 
whom  three  resided  in  Glasgow,  and  one  (who  was  the  managing  trustee)  in  Linlithgow, 
for  payment)  in  the  first  place,  of  the  debts  due  by  Alexander  Learmonth  and  Son,  and 
then  for  the  other  purposes  set  forth  in  the  trust-deed.  These  persons  he  also  appointed 
tutors  and  curators  to  his  children,  and  after  his  death  they  continued  to  carry  on  the 
tanwork  for  some  time.  Against  these  trustees  as  such,  and  as  tutors  and  curators  to 
the  children  of  the  deceased,  the  charger  Duncan,  as  executor  of  his  deceased  mother, 
raised  an  action  before  the  Sheriff  of  Linlithgow,  concluding  for  payment  of  a  promissory 
note  granted  to  his  mother  by  Alexander  Learmonth  and  Son.  To  this  action  the 
trustee  who  resided  in  Linlithgow  was  cited  personally,  and  those  who  resided  in 
Glasgow  by  letters  of  supplement.  They  made  appearance  in  their  character  of  tutors 
and  curators  to  the  children,  in  which  character  they  pleaded  that  the  children  did  not 
represent  their  father;  but^  in  so  far  as  they  were  called  as  trustees,  they  objected  to 
the  jurisdiction  of  the  Sheriff,  on  the  ground  that  a  mig'ority  of  their  number  resided  in 
another  county ;  and  they  also  objected  to  Duncan's  title  as  not  having  been  confirmed 
executor  to  his  mother ;  but  they  did  not  deny  that  the  debt  sued  for  was  justly  due. 

After  some  procedure,  the  Sheriff  decerned  against  them,  and  found  them  liable  in 
expenses;  and  Duncan  having  expede  a  confirmation,  the  trustees  professed  their 
willingness  to  pay  the  debt ;  but  being  desirous  of  getting  rid  of  the  award  of  expenses 
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they  presented  a  bill  of  suBpension  as  of  a  thieatened  cbaxge»  founded  chiefly  on  the 
objection  to  the  Sheriff's  jurisdiction ;  in  support  of  which  they  appealed  to  the  case  of 
M'Eachem,  (ante,  Vol.  IIL  No.  211). 

To  this  it  was  answered,  That  trustees  of  a  party  deceased  were  liable  as  such  to  be 
called  by  letters  of  supplement  before  [262]  the  Judge  of  the  forum  of  the  deceased, 
more  especially  where  the  property  of  deceased  conveyed  to  them  lay  within  that 
Judge's  jurisdiction,  and  where  they  had  continued  the  business  of  the  deceased  there 
carried  on ;  and  as  to  the  case  of  M'Eachem,  that  it  did  not  apply,  being  an  action  against 
the  individual  partners  of  a  company  which  had  been  dissolved. 

The  Lord  Ordinary  refused  ^e  bill,  and  the  Court  unanimously  adhered. 


No.  96.  VI.  Shaw  264.    20  Dec.  1827.    2nd  Div.— Lord  PitmiUy. 

J.  FiNLAYSON,  Suspender. — A.  Wood. 
J.  Smith,  Charger. — Skene. 

Cautioners — Eeilie/  [inter  se] — Diligence. — 1. — A  distressed  cautioner  in  a  cash-credit 
bond  entitled  to  relief  from  a  co-cautioner  to  the  extent  of  his  share  of  the  loss,  as 
divided  among  the  solvent  cautioners,  and  one  half  of  the  shares  of  the  others,  on 
assigning  to  that  extent  the  bond  and  a  collateral  security. — 2. — Circumstances  under 
which  incompetent  to  bring  a  suspension  of  letters  of  caption  which  had  not  been 
used,  on  the  allegation  that  they  were  not  warranted  by  the  letters  of  homing. 

Thomas  Finlayson,  distiller  at  Inverness,  having  obtained  from  the  Bank  of  Scotland 
a  cash-credit  for  L.300,  lodged  a  bond  along  with  the  suspender  James  Finlayson,  and 
three  others,  all  of  whom  were  in  reality  Ms  cautioners.     He  drew  L.299 ;  but  having 
become  insolvent,  and  his  distillery  having  been  burnt,  Balfour,  one  of  the  cautioners, 
paid  the  amount  to  the  Bank,  along  with  L.19 : 5 : 6  of  interest,  and  obtained  an  assigna- 
tion to  the  bond  in  favour  of  his  agent  Smith  for  his  behoof ;  and  he  also  received  from 
Thomas  Finlayson  a  draft  for  L.300  on  the  Insurance  Company  with  whom  the 
distillery  had  been  insured,  as  the  supposed  amount  of  loss;  but  this  was  not  yet 
admitted  by  the  Insurance  Company.     In  these  circumstances,  and  one  of  the  cautioners 
having  died,  as  it  was  alleged,  in  insolvent  circumstances.  Smith,  for  behoof  of  Balfour, 
charged  [266]  James  Finlayson,  under  the  bond,  for  payment  of  one  half  of  the  amount^ 
as  being  ms  share  of  the  loss  divided  between  the  three  surviving  and  solvent  cautioners, 
together  with  the  half  of  the  share  of  the  third  cautioner ;  and  Smith  at  the  same  time 
offered  to  assign  the  bond  and  draft  on  the  Insurance  Company  to  the  extent  of  one 
half.    Of  this  charge  Finlayson  brought  a  suspension,  on  the  allegation  that  the  third 
cautioner  had  paid  his  share,  and  that  the  cautioner  deceased  had  not  been  insolvent^ 
and  consequently  that  Smith  could  only  have  recourse  against  him  to  the  extent  of  one 
fourth  of  the  whole,  together  with  the  half  of  the  share  of  the  two  other  cautioners ; 
and  he  further  alleged,  that  though  not  charged  for  payment  of  one  half  of  the 
L.19 : 5 : 6  of  interest.  Smith  had  included  that  in  the  letters  of  caption  which  he 
had  taken  out ;  and  he  called  for  production  and  suspension  of  these  letters,  on  the 
ground,  that  as  to  this  they  were  not  warranted  by  the  letters  of  horning.     In  answer, 
Smith  denied  Finlayson's  allegations,  and  produced  evidence  that  the  third  surviving 
cautioner  had  not  paid  his  share;  and  as  to  letters  of  caption,  that  if  such  letters 
were  taken  out,  and  if  they  really  did  include  the  interest,  it  would  be  time  enough  to 
suspend  them  when  they  were  attempted  to  be  carried  into  execution. 

The  Lord  Ordinary,  ''in  reroect  of  the  respondent's  offer  to  assign  the  bond,  and 
also  the  draft  on  the  Insurance  Uompany,"  refused  the  bill,  and  the  Court  unanimously 
adhered* 
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No.  97.  VI.  Shaw  265.    20  Dec.  1827.    2nd  Div.— Lord  Newton. 

Fife  Fkkby  Tbustkes,  Suspenders. — D.  o/F.  Mimcreiff— Jameson, 

Magistrates  of  Dysaet  and  Others,  Eespondents. — Sol.-Oen.  Hope — 

BucJuinan. 

Ferry — Interdict. — An  application  for  interdict  by  parties  possessing  a  right  of  ferry 
having  allowed  another  party  to  establish  ferry-boats  and  ply  without  challenge  for 
several  months,  refused  pending  a  discussion  of  the  question  of  right. 

By  the  1st  and  2d  Geo.  IV.  c.  118,  on  the  narrative  that  '4t  would  be  of  great 
public  advantage,  that  for  the  purpose  of  extending  the  ferry''  between  Fife  and 
Newhaven  and  Leith  ''  by  the  employment  of  steam-boats,  that  Dysart  should  be  added 
to  the  other  ports  and  places  in  and  over  which  the  said  trustees  "  (viz.  the  trustees  of 
the  Fife  ferries)  "  now  possess  by  law  the  right  of  ferry,"  it  is  enacted  that  the  previous 
statute  53d  Geo.  III.  c  125,  vesting  the  ferries  to  the  other  ports  in  the  trustees,  and 
regulating  their  power  and  rights,  ''  shall  extend,  and  shall  be  [266]  deemed  and  con- 
strued to  extend,  to  the  additional  ferry  of  Dysart^  as  fully  and  effectually,  to  all  intents 
and  purposes,  as  if  the  same  were  repeated  and  re-enacted  in  the  body  of  tliis  act."    The 
statute  further  enacted,  that  all  the  privileges  contained  in  the  former  acts,  which  gave 
an  exclusive  right  of  ferry  regarding  the  ol^er  ports,  and  all  privileges  competent  by 
the  law  of  Scotland  to  a  right  of  ferry,  should  belong  to  the  trustees  in  reference  to  the 
ferry  of  Dysart ;  declaring  always,  however,  ^'  that  such  exclusive  right  shall  not  affect 
any  existing  right  or  privilege  of  the  said  burgh  of  Dysart  to  employ  other  boats  besides 
steam-vessels  on  said  ferry."    Power  was  also  given  to  l^e  trustees  to  build  a  slip  or 
landing-place  at  Dysart,  to  belong  to  them,  and  to  be  under  their  management ;  but  it 
was  provided,  that  in  case  of  their  abandoning  the  slip,  it  should  belong  to  the  Magis- 
trates of  Dysart ;  and  it  was  declared,  "  that  if  the  said  trustees,  or  their  superintendant, 
shaU  not  provide,  keep,  and  maintain  a  competent  steam-boat  or  steam-boats  for  such 
ferry  or  passage,  or  shall  knowingly  or  wilfully  omit  to  cause  such  steam-boat  or  boats, 
one  or  more,  to  ply  to  and  from  Dysart  twice  every  lawful  day  in  the  year,  unless 
prevented  by  accidents  or  other  sufficient  cause,  such  neglect  shall  be  deemed,  taken, 
and  construed  to  be  an  abandonment  of  such  ferry ;  and  the  slip  or  landing-place  thereof 
at  Dysart  shall  thereupon  belong  to  the  Magistrates  and  Town  Council  of  the  said  burgh 
of  Dysart ; "  and  it  was  likewise  enacted,  that  if  the  slip  should  not  be  erected  within 
eighteen  months  from  the  passing  of  the  act,  the  powers  conferred  by  it  ^'  should  thence- 
forth cease  and  determine." 

The  trustees  accordingly  erected  a  pier  at  Dysart,  and  supplied  the  ferry,  in  terms 
of  the  statute,  for  some  time ;  but  having,  in  1826,  let  all  their  ferries  to  Mr.  Greenhill, 
he,  although  bound  by  his  lease  to  fulfil  all  the  legal  obligations  incumbent  on  the 
trustees,  in  the  month  of  October  of  that  year  gave  up  plying  between  Dysart  and 
Leith  and  Newhaven.  In  consequence  of  this,  the  Magistrates  made  an  arrangement 
with  a  steam-boat  company  to  furnish  a  boat  to  ply  on  this  station ;  and  this  boat 
accordingly,  after  a  public  advertisement  to  that  effect,  commenced  in  the  month  of 
December  to  ply  regularly.  In  -the  end  of  January  the  trustees  again  resumed  the 
management  of  the  ferries,  Mr.  Greenhill  having  renounced  his  lease;  and  in  the 
beginning  of  February  they  re-established  the  passage  at  Dysart,  under  protest,  however, 
by  the  Magistrates  that  they  were  allowed  to  do  so  only  as  from  a  free  port,  and  not  as 
any  longer  possessing  an  exclusive  right  of  ferry. 

[267]  The  trustees  did  not  attempt  to  interrupt  the  boat  established  in  the  interval 
by  the  Magistrates  till  the  beginning  of  May,  when  they  presented  a  bill  of  suspension 
and  interdict  against  the  Magistrates  of  Dysart^  and  the  agent  and  master  of  the  boat^ 
on  the  grounds, 

1.  That  they  had  not  lost  their  exclusive  right  by  the  temporary  suspension  of  the 
passage  by  Mr.  Greienhill,  contrary  to  their  wishes  and  remonstrances,  and  the  obliga- 
tions they  had  imposed  on  him  in  the  lease ;  and, 

2.  That,  at  all  events,  having  an  exclusive  right  of  ferry  to  Leith  and  Newhaven 
from  the  neighbouring  ports  of  Kirkaldy  and  Burntisland,  the  Magistrates  of  Dysart 
were  not  entitled  to  set  up  a  new  ferry  to  their  prejudice. 
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To  this  it  was  answered, 

1.  That  the  abandonment  was  such  as  to  forfeit  the  right  of  the  trustees  under  the 
1st  and  2d  Geo.  lY. ;  and, 

2.  That  the  town  of  Dysart  had  a  right  of  ferry  to  the  extent  of  two  boats ;  and  in 
support  of  this  right  they  referred  to  some  proceedings  in  a  decreet-arbitral  of  the  year 
1684,  and  that  the  Magistrates  were  about  to  institute  a  declarator  of  their  right. 

The  Lord  Ordinary  having  passed  the  bill,  but  refused  the  interdict,  the  trustees 
reclaimed ;  but  the  Courts  after  ordering  Cases,  refused  their  reclaiming  note. 

Lord  Justiob-Clebk. — ^The  only  question  is,  whether  we  should  grant  an  interdict 
at  this  stage  of  the  litigation,  and  under  the  whole  circumstances ;  and  considering  that 
a  declarator  is  to  be  brought^  I  cannot  see  grounds  for  it.  I  think  it  better  to  abstain 
from  observations  on  the  question  of  the  right  of  the  Magistrates ;  but  it  is  material 
that  in  the  1st  and  2d  Geo.  lY.  there  is  a  reservation  of  any  right  they  may  possess. 

LoBD  Glbnlkb. — ^The  title  of  possession  may  be  very  vitious,  and  that  is  the  reason 
for  passing  the  bilL  But  when  we  come  to  the  question  of  interdict,  where  a  possession, 
though  tortious  in  the  assumption,  has  been  open  and  peaceable,  and  no  objection  taken 
for  some  time,  it  is  not  a  sort  of  possession  to  be  disturbed,  unless  the  want  of  all  right 
is  so  very  plain  that  there  can  be  no  doubt  about  it.  It  would  have  been  a  very  different 
thing,  if  the  interdict  had  been  applied  for  as  soon  as  the  advertisements  by  the 
Magistrates  as  to  setting  their  boat  agoing  were  issued ;  but  now  I  would  not  invert 
the  possession. 

LoBD  Allowat. — I  concur. 

Lord  Pitmillt  declined  judging. 
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Dr.  H.  FiSHKR  and  Others,  Petitioners. — Jeffirey — OiUies, 

Mrs.  Sarmon  or  Fletcher,  Bespondent. — CoMum — Fletcher. 

Tutor  and  Pupil. — Tutor  at  law  entitled  to  fix  the  residence  of  his  pupil,  and  remove 
her,  though  only  nine  years  of  age,  from  the  custody  of  her  mother,  who  had  married 
a  seoond  husband. 

This  was  a  petition  by  Dr.  Henry  Fisher,  tutor  at  law  to  his  niece  Helen  Fisher,  a 
girl  of  nine  years  of  age,  with  consent  of  several  of  her  paternal  relations,  to  have  his 
pupil  removed  from  the  custody  of  her  mother,  who  had  married  a  second  husband. 
Dr.  Fisher,  being  the  tutor  at  law  of  his  niece,  did  not  pray  for  the  custody  of  her 
person,  but  merely  that  she  should  be  removed  from  the  custody  of  her  mother,  and 
placed  in  one  of  certain  boarding-schools  suggested  by  him.  This  was  opposed  on  the 
ground,  that  at  the  girl's  present  age  it  was  more  advantageous  for  her  to  be  with  her 
mother  than  in  any  other  situation.  But  the  Court  holding  the  tutor  at  law  entitled  to 
fix  the  residence  of  his  pupil,  granted  warrant  for  placing  her  in  one  of  the  schools 
proposed,  the  mother,  however,  being  allowed  all  reasonable  access  to  her. 

[Gf.  Oampbdl  v.  Campbell^  US.  545.] 


Ko.  102.  VI.  Shaw  270.    21  Dec  1827.    2nd  Div.— Lord  Newton. 

J.  Ker  and  H.  G.  Dickson  and  Others,  Suspenders. — D.  of  F.  Moncreiff— 

Speirs. 

Graham's  Trustees,  Bespondents. — Skene — Cfhrietison. 

[Bankrupt(^ — Trtist  for  Oreditora] — Trustee — [Potoera  of  Trustee'] — Adjudieation — 
LAtigumty, — Creditors  having  obtained  decree  of  abjudication  of  the  life  interest  of 
an  heir  of  entail  in  the  entailed  estate,  not  entitled  to  prevent  trustees  infeft  in  a 
trust-deed  for  behoof  of  creditors  at  large  from  cutting  the  wood  on  the  estate, 
although  their  trust-deed  was  challenged  by  reduction,  the  cutting  of  the  wood  being 
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for  the  advantage  of  all  parties,  and  it  not  being  alleged  that  the  trosfcees  were  not 
sufficiently  responsible  for  the  price. 

After  the  refusal  of  the  bill  of  suspension  and  interdict  mentioned  anie^  No.  16, 
(which  see,)  Ker  and  Dickson,  and  certain  other  creditors  who  had  obtained  decree  of 
adjudication  of  Graham's  life  interest  in  the  entailed  estate  of  Gartmore,  presented  a 
second  bill,  founding  on  the  decree  which  they  had  now  obtained  as  entitling  them  to 
prevent  the  trustees  under  Mr.  Graham's  voluntary  trust-deed  from  proceeding  with  the 
cutting  of  the  wood  on  the  estate,  more  particularly  as  they  had  raised  an  action  of 
reduction  of  that  deed ;  and  they  contended  that  they  were  not  bound  to  rely  on  the 
responsibility  of  the  trustees  for  the  value  of  the  wood,  to  which  the  creditors  who  had 
led  the  abjudications  would  be  entitled,  should  they  succeed  in  that  reduction. 

[271]  To  this  it  was  answered.  That  the  decree  having  been  obtained  made  no 
material  alteration  in  the  situation  of  parties,  as  the  trustees  were  still  in  possession 
under  a  good  title,  till  actually  set  aside ;  and  they  contended  that  it  was  the  interest 
of  all  the  creditors,  whether  they  had  led  adjudications  or  not»  to  have  the  wood  cut, 
since  the  death  of  Graham;  the  present  heir  of  entail,  would  deprive  them  of  it 
altogether ;  and  that  it  could  only  be  for  behoof  of  the  heir  of  entail  that  the  attempt 
to  stop  the  cutting  was  made ;  and  they  offered  to  give  in  a  minute,  admitting  their 
responsibility  for  the  price  of  the  wood  to  the  creditors,  according  to  their  rights  and 
preferences.  The  Loid  Ordinary  refused  the  bill;  and  the  above-mentioned  minute 
having  been  given  in,  the  Court  unanimously  adhered. 

LoBD  Obdinabt. — ^The  only  change  of  circumstances  which  has  taken  place  since 
the  former  bill  of  suspension  was  presented  is,  that  the  complainers  have  now  obtained 
decree  in  the  process  of  adjudication  which  was  then  depending.  It  has  been  decided 
by  the  judgment  of  the  Court  affirming  the  Lord  Ordinary's  interlocutor  refusing  the 
former  bill,  that  the  litigiosity  created  by  the  dependence  of  the  process  of  abjudica- 
tion did  not  prevent  the  respondents  from  selling  wood  under  the  powers  arising  from 
their  trust-deed  and  inf  ef tment.  Now  the  Lord  Ordinary  does  not  see  how  the  mere 
decree  of  abjudication,  when  followed  by  none  of  the  steps  required  for  enabling  the 
a^judgers  to  get  possession  of  the  estate,  can  have  any  further  effect  in  destroying  the 
power  of  the  respondents  than  the  citation  in  the  action.  Had  the  Lord  Ordinary  seen 
any  reason  to  think  that  the  cutting  of  the  wood  proposed  would  be  injurious  to  the 
creditors  in  general,  or  that  the  trustees  were  not  sufficiently  responsible  for  their  intro- 
missions, there  might  have  been  ground  for  interdicting  their  management,  and 
sequestrating  the  estate.  But  as  the  measure  proposed  seems  beneficial  to  the  general 
interest,  and  the  trustees  seem  sufficiently  responsible,  there  appears  as  yet  no  good 
ground  for  the  interdict  demanded.  The  decisions  in  the  case  of  the  creditors  of  the 
York  Buildings  Company,  founded  on  by  the  complainers,  were  in  circumstances  quite 
different  from  the  present^  and  that  of  Threipland  was  reversed  in  the  House  of  Lords. 

LoBD  Glskleb. — I  see  no  reason  for  altering.  The  decree  of  abjudication  does  not 
do  away  the  previous  infeftment  in  the  persons  of  the  trustees  for  behoof  of  the 
creditors ;  and  till  it  be  set  aside,  the  decree  of  adjudication  cannot  interfere  with  it. 
If  the  complainers  could  show  any  thing  by  which  they  were  likely  to  suffer,  their 
decree  would  be  a  sufficient  title  for  them  to  ask  the  Court  to  interfere ;  and  if  they 
were  likely  to  suffer,  the  Court  would  interfere ;  but  when  they  put  it  simply  on  this, 
that  their  title  is  preferable,  I  do  not  understand  [272]  it  at  all.  Unless  they  can  show 
something  improper  or  wrong  in  the  exercise  by  tlie  trustees  of  their  powers,  we  cannot 
interfere. 

LoBD  PiTMiLLT. — I  coucur  entirely,  and  on  the  same  grounds. 

Lord  Allowat. — I  am  of  the  same  opinion. 

LoBD  Jubtiob-Clbrk. — I  also  agree ;  but  there  can  be  no  harm  in  having  our  inter- 
locutor qualified  by  a  minute  on  the  part  of  the  trustees  in  the  terms  offered. 

Suspendert^  Atahonties.—S  Stair,  2,  21 ;  3  Ersk.  12,  27 ;  3  Bankt  2,  49 ;  Menzies' 
Creditors,  Jan.  1682,  (8376) ;  Creditors  of  York  Build.  Co.  July  7,  1778,  (8380);  Do. 
V.  Threipland,  July  7,  1778,  (8383). 
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No.  104.  VI.  Shaw  272.    21  Deo.  1827.    2nd  Div.— Lord  Newton. 

W.  C.  Stikling  and  Commissionbks  v.  W.  Dunn. 

[Fully  reported  3  W.  &  S.  462 ;  5  8.RR.  (H.L.)  225.] 


No.  108.  VI.  Shaw  326.    22  Deo.  1827.    2nd  Div.— Lord  Oringletie. 

6.  L.  Meason  and  W.  Babeeb,  Pursuers. — Skene — MaUland, 

Executors  of  the  late  Duke  of  Queensberrt,  Defenders. — Jeffrey — Murray 

— Cay. 

\Proof] — Judicial  Remit — After  a  judicial  remit,  of  couBeut^  to  men  of  skill  to  report 
on  certain  claims  of  damages,  the  Court  refused  to  allow  a  proof  of  damage  hy  a  Jury 
trial,  or  hy  a  remit  to  new  valuators ;  hut  allowed  ohjections  to  the  report  of  those 
originally  appointed. 

The  pursuer  Mr.  Laing  Meason,  and  the  late  Thomas  Barker,  (represented  hy  the 
other  pursuer  William  Barker,)  held  a  lease  of  certain  coal-fields  from  the  late  Duke 
of  Queensherry,  with  ahsolute  warrandice.  This  lease  having  heen  set  aside  at  the 
instance  of  the  Duke  of  Buccleuch  and  Queensherry,  the  next  heir,  as  granted  for  a 
grassum,  in  contravention  of  the  Queensherry  entail,  the  pursuers  raised  the  present 
action  of  damages  under  the  warrandice  in  their  lease  against  the  executors  of  the 
granter,  the  late  Duke  of  Queensherry.  In  this  action  after  a  revised  condescendence 
of  their  claims  of  damage,  and  answers  thereto,  had  heen  lodged,  a  joint  minute  was 
given  in  to  the  Lord  Ordinary,  stating,  that  "  from  the  particular  nature  of  the  suhjects 
contained  in  the  lease  lihelled  on,  the  parties  conceived  it  to  he  expedient  that  a  remit 
should  he  made  to  persons  acquainted  with,  and  conversant  in  collieries  and  mining 
operations,  and  who  could  judge  accurately  of  the  different  points  whereon  the  claim  of 
the  pursuers  is  rested ; "  and  craving  *'  the  Lord  Ordinary,  hefore  further  answer,  to 
remit  the  whole  process  to  Mr.  M'Lfuren,  coal-engineer  to  the  Duke  of  Buccleuch,  and 
John  Grieve,  coal-engineer  at  Sheriff-hall,  to  inspect  the  coUieries  and  coal-works 
mentioned  in  the  lihel,  together  with  the  hooks  kept  hy  the  pursuers  as  lessees  thereof, 
and  to  hear  parties  or  their  doers  on  the  import  of  the  Hhel,  condescendence,  and 
answers,  and  take  all  manner  of  prohation  necessary  in  the  premises,  and  thereafter  to 
report  to  his  Lordship  their  joint  opinion  as  to  the  loss  and  damage  which  the  pursuers 
have  sustained  hy  and  in  consequence  of  the  action  of  reduction  of  the  lease  mentioned 
in  the  liheL"  The  Lord  Ordinary  accordingly  made  a  remit  in  terms  of  this  minute  to 
the  two  persons  therein  mentioned,  who  spent  three  days  on  the  premises,  during  which 
time  they  had  several  meetings  with  the  late  Mr.  Barker  and  the  agent  for  the  defenders ; 
and  thereafter  they  lodged  a  report^  stating,  that  "  in  ohedience  to  the  Lord  Ordinary's 
interlocutor,  the  reporters  proceeded  to  Sanquhar,  and  inspected  the  collieries  in  question, 
together  with  [827]  the  hooks  kept  at  the  said  collieries,  and  further  heard  at  full 
length  the  various  statements  of  the  parties,  and  made  minute  inquiries  into  the 
circumstances  of  the  case,  so  as  to  enahle  them  to  form  a  judgment ;  and  reporting  in 
general  terms  their  opinion,  that  the  loss  and  damage  which  have  arisen  to  the  pursuers, 
in  respect  of  the  whole  matters  contained  in  their  claim,  amount  to  the  sum  of  L.1889, 
15s.  2d.,  exclusive  of  law  es^nses  which  have  heen  incurred  in  this  present  process." 

The  pursuers,  however,  craved  that  the  amount  of  damage  should  he  ascertained 
hy  verdict  of  a  Jury,  and  a  condescendence  and  answers,  with  pleas  in  law,  having  heen 
lodged  on  the  question  whether  they  were  now  entitled  to  resort  to  such  a  mode  of 
proof,  the  Lord  Ordinary  reported  the  cause  to  the  Court 

The  pursuers  alleged.  That  the  valuators  had  not  taken  the  proper  steps  to  ascertain 
the  loss,  and  had  neglected  to  investigate  one  matter  altogether ;  and  they  contended 
that  the  remit,  heing  before  further  answer,  and  having  heen  made  on  an  understanding 
that  the  report  was  not  to  he  conclusive,  they  were  entitled  to  resort  to  a  proof  before 
a  Jury,  as  had  heen  allowed  in  a  case  between  the  Duke  of  Buccleuch  and  the  present 
defenders,  decided  17th  May  1827. 

On  the  other  hand,  the  defenders  denied  that  there  had  been  any  understanding  of 
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the  nature  averred  by  the  pursuers  farther  than  to  this  extent,  that  the  report  was  to 
be  considered  open  to  objection  by  the  parties,  but  not  that  they  should  be  entitled 
to  resort  to  a  totally  different  mode  of  proof ;  and  they  contended,  that  in  conformity 
with  several  judgments,  particularly  in  the  case  of  Dixon  v,  Monkland  Canal  Company, 
it  was  incompetent,  after  parties  had  applied  for  a  judicial  remit  to  men  of  skill,  to 
resort  to  another  mode  of  proof ;  and  as  to  the  case  founded  on  by  the  pursuers,  it  had 
proceeded  on  specialties  which  did  not  occur  here. 

The  Court  found,  '*  that  there  is  no  ground  in  the  present  case  for  a  Jury  trial 
being  granted,  or  a  remit  to  new  valuators ;  but  before  answer,  remitted  to  the  Lord 
Ordinary  to  receive  articulate  objections  to  the  report  already  made,  and  to  do  therein 
as  he  shall  see  cause." 

LoBD  Okdinabt. — The  idea  of  both  parties  adopting  one  mode  of  proof  in  a  Court  of 
Justice,  and  then,  if  the  result  do  not  please  one  of  them,  that  he  shall  be  at  liberty 
to  depart  from  it,  is  quite  absurd,  and  ought  to  be  resisted,  both  as  imposing  un- 
necessary trouble  on  the  Court,  and  unnecessary  expense  on  the  parties.  The  Lord 
Ordinary  has  no  idea,  that  in  a  case  such  as  this,  where  the  parties  have  resorted  to 
the  opinions  of  two  skilful  and  able  engineers  and  coal-masters,  in  order  to  [328]  settle 
their  differences,  that  this  should  be  abandoned,  and  recourse  be  had  to  a  tried  by  a 
Jury.  1st)  It  is  not  a  subject  that  can  be  easily,  or  perhaps  at  all  made  intelligible 
to  a  Jury.  2d,  The  very  individuals  who  have  reported  are  probably  the  only  persons 
who  could  be  made  witnesses  to  a  Jury,  because  it  is  probable  that  they  only  know  the 
state  of  the  works  at  the  time  the  pursuers  removed.  If  they  be  not  the  only  witnesses, 
a  Jury  would  certainly  be  guided  by  their  opinions,  and  their  report  ought  to  be  made 
on  oath,  which  wiU  be  to  the  same  effect  as  if  they  were  examined  by  a  Jury.  But 
while  the  Lord  Ordinary  thinks  that  resert  ought  not  to  be  had  to  trial  by  Jury,  he 
has  no  notion  that  the  report  of  Messrs.  M'Laren  and  Grieve  should  be  conclusive,  if 
there  have  been  any  omissions  it  it^  or  there  are  subjects  to  which  l^ey  have  not  had 
their  attention  directed.  If  such  there  be,  it  certainly  was  the  fault  of  the  pursuers, 
but  still  it  may  be  competent  to  correct  an  error  or  oversight  by  a  re-examination  of 
these  reporters,  who,  if  they  be  alive,  may  be  examined  on  oath,  which  they  do  not 
appear  as  yet  to  have  been,  and  on  that  occasion  they  will  explain  every  point  on 
which  the  pursuers  desire  information. 

LoBD  Justiob-Clbbk. — It  is  clear  the  parties  understood  that  the  damage  was  to  be 
ascertained  by  the  valuators.  There  had  been  a  condescendence,  which,  with  the 
whole  process,  was  remitted  to  these  persons  to  hear  the  parties  fully,  and  after  spend- 
ing three  days  in  the  examination,  being  attended  by  one  of  the  pursuers,  they  have 
given  in  their  report.  I  am  satisfied  the  principle  for  regulating  cases  of  this  nature 
was  clearly  fixed  in  the  case  of  Dixon  v.  the  Monkland  Canal  Company.  The  report 
is  no  doubt  open  to  objections,  and  in  that  case  objections  were  given  in,  and  a  second 
remit  was  made  to  the  engineer  (Mr.  Telford)  to  reconsider  his  report  with  these 
objections,  and  the  case  was  decided  on  the  new  report  Here,  if  sufficient  objections 
are  condescended  on,  there  may  be  grounds  for  remitting  to  the  same  persons.  But  we 
ought  not  to  allow  recourse  to  be  had  to  a  new  mode  of  proof,  nor  would  I  remit  to 
other  men  of  skilL  I  think  we  should  always  follow  the  principle  laid  down  in  that 
case  of  Dixon,  whenever  there  is  a  remit  to  men  of  skill 

LoBD  Olknlsb. — ^There  are  no  grounds  Tiac  steUu  for  a  remit  to  the  Jury  Court. 
The  parties  are  bound  by  the  statement  in  the  minute.  It  no  doubt  is  not  a  judicial 
reference,  and  the  report  is  still  liable  to  objections,  and  these  might  be  of  such  a 
nature  as  wotdd  make  it  necessary  to  aUow  a  proof.  The  first  thing,  however,  and 
the  only  thing  to  be  done  at  present,  is  to  see  the  objections  to  the  report,  and  it  is 
quite  out  of  the  question  to  allow  the  pursuers  to  say  we  have  changed  our  mind,  and 
now  wish  a  trial  by  Jury. 

LoBD  PinaiiLT. — I  thought  this  point  had  been  quite  set  at  rest  by  the  decision  in 
the  case  of  Dixon  and  others  since  that.  In  the  Outer  House,  I  always  required  the 
consent  of  parties  to  a  remit  to  valuators,  in  order  to  prevent  a  plea  of  this  kind ;  and 
in  the  present  case,  there  is  a  mutual  minute  stating  good  reasons  why,  in  the  circum- 
stances of  the  case,  a  remit  to  valuators  was  much  better  than  a  Jury  trial.  The  report 
[829]  is  always  open  to  objections,  but  the  consent  prevents  the  resorting  to  a  proof 
at  large.  I  think  that  in  particular  circumstances,  where  the  conduct  of  those  first 
appointed  is  grossly  wrong,  a  remit  to  new  valuators  might  be  allowed,  this  being  still 
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the  same  mode  of  proof.  But  there  is  no  ground  here  for  remitting  to  new  yaLuators ; 
and  the  utmost  that  should  be  done  here  would  be,  on  articulate  objections  being  given 
in,  to  remit  again  to  the  same  parties,  and  put  them  on  oath« 

LoBD  Alix)wat. — I  adopted  the  same  method  with  Lord  Pitmilly,  to  require 
consent  of  parties.  Now  here  the  remit  was  certainly  of  consent^  though  there  was  no 
consent  to  be  bound  by  it ;  but  if  the  parties  can  show  any  omission  of  claims,  &c. 
they  may  object,  and  if  the  objections  are  good,  they  will  get  a  remit  to  the  same 
valuators. 

Pursuers'  Authority.— D.  of  Buccleuch,  May  17,  1827,  (ante.  Vol.  V.  No.  305). 

Defenders*  Authoritiea. — Cooper,  Jan.  18,  1820,  (F.C.) ;  Dixon  in  H.  of  L.,  June 
29,  1825;  Rowat,  Nov.  17,  1826,  (ante,  VoL  V.  No.  10);  Hunter,  Nov.  20,  1827, 
(ante.  Vol.  VI.  No.  22). 

[Cf.  Lord  Blantyre  v.  Olaegow,  Paisley,  and  Qreenock  Railway  Company,  13  D.  572.] 


No.  110.  VI.  Shaw  330.    22  Dec.  1827.    2nd  Div.— Lord  Mackenzie. 

D.  Fisher,  Complainer. — SoL-Oen.  Hope — Forsyth. 
B.  C.  BoNTiNE,  Bespondent — Baird. 

Writs,  Production  of — Haver — [Documents  of  Third  Party], — A  party  (or  his  agent) 
held  not  bound  to  produce  as  a  haver,  in  an  action  between  two  third  parties,  or  even 
to  exhibit  to  the  commissioner,  his  title-deeds  or  other  documents,  the  disclosure 
which  he  may  consider  likely  to  iigure  his  own  rights. 

The  estate  of  Ardoch  is  held  by  the  family  of  Oraham  of  Gartmore  under  an  entail 
which  prohibits  the  heirs  in  possession  from  bearing  any  other  name  or  designation  than 
that  of  Bontine  of  Ardoch,  and  contains  the  usual  irritant  and  resolutive  ckuses.  The 
present  Mr.  Graham  of  Gartmore,  father  of  the  respondent  Mr.  Bontine,  was  the  heir  in 
possession  of  that  estate  prior  to  the  year  1797.  In  that  year,  by  the  death  of  his  father, 
he  succeeded  to  the  estate  of  Gartmore,  held  also  under  an  entail,  obliging  the  heirs  to 
bear  the  name  of  Graham  of  Gartmore.  In  the  year  1799  the  respondent  Bontine  was 
born,  and,  as  Graham's  eldest  son,  was  entitled  to  take  up  the  estate  of  Ardoch.  This 
estate  was,  however,  possessed  and  managed  by  Graham  till  his  son  the  respondent  came 
of  age ;  and,  in  the  interval,  Graham  had  sold  certain  parts  of  the  entailed  estate,  and 
in  particular,  one  parcel  of  lands  to  the  late  Mr.  Dixon  of  Levengrove,  and  had  excambed 
certain  portions  with  the  same  gentleman.  In  the  year  1826,  Graham's  affairs  having 
become  greatly  embarrassed,  he  went  abroad,  leaving  a  trust^eed  for  behoof  of  his 
creditors.  Among  other  creditors,  his  sou  Mr.  Bontine  preferred  large  claims  against 
him  for  the  rents  of  the  estate  of  Ardoch  drawn  by  him,  and  wood  cut  by  him,  in  the 
character,  as  was  alleged,  of  his  son's  admini-  [331]  -strator  at  law,  during  his  possession 
between  the  birth  of  Mr.  Bontine  and  his  attaining  majority.  To  constitute  these  claims^ 
estimated  at  L.40,000,  Bontine  raised  an  action  against  Graham,  and  having  in  this 
action  obtained  a  diligence  against  havers  for  the  recovery  of  writings,  he  cited  as  a 
haver  Mr.  Fisher,  the  law  agent  of  Dixon,  son  and  heir  of  the  late  Mr.  Dixon,  to  whom 
Graham  had  sold  certain  parts  of  the  entailed  estate,  and  he  required  him  to  produce 
various  writings,  and  generally  the  dispositions  in  favour  of  the  late  Mr.  Dixon, — aU 
contracts  of  excambion  between  him  and  Graham,— all  leases,  and  all  correspondence 
between  the  late  Mr.  Dixon  and  Graham,  or  his  agent,  relative  to  any  part  of  tiie  estate 
of  Ardoch, — and  the  original  or  copies  of  any  case  and  opinion  of  counsel  relative  to 
Graham's  powers  over  the  estate  of  Ardoch,  with  a  view  to  every  transaction  with  Mr. 
Dixon  relative  to  any  part  of  the  estate. 

Fisher  produced  tacks  which  Mr.  Dixon  had  held  from  Graham  of  certain  farms 
belonging  to  the  estate,  and  receipts  for  the  rents  during  his  possession,  but,  quoad  ultra, 
he  refused  to  produce  the  writings  called  for ;  and  he  also  made  compearance  at  the 
examination  of  one  of  the  trustees  under  Graham's  trust-deed,  and  of  Graham's  con- 
fidential law  agent,  and  objected  to  their  being  allowed  to  produce  any  writings  or 
correspondence  in  tiieir  possession,  of  a  similar  description,  relative  to  the  transactions 
with  tiie  late  Mr.  Dixon,  on  the  grounds, 
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1.  That  the  conespondence  both  between  him  and  his  client  Mr.  Dixon,  and  also 
between  Graham  and  his  agent,  in  so  far  as  related  to  Mr.  Dixon's  transactions  with 
him,  was  confidential,  and  that  this  last  was  not  merely  confidential  in  reference  to 
Graham,  but  also  in  reference  to  Mr.  Dixon,  to  whose  transactions  with  Graham  they 
related;  and, 

2.  That  the  titles  being  the  private  property  of  Mr.  Dixon,  to  which  Bontine  had  no 
right,  he  could  not  demand  production  of  them ;  and  both  as  to  them,  and  all  other 
writings  which  might  affect  Mr.  Dixon's  right  to  the  lands  acquired  by  him  from  Graham, 
he  could  not  be  called  on  to  produce  any  documents  to  his  own  injury  or  disadvantage, 
particularly  under  a  diligence  in  an  action  of  this  nature  by  a  son  against  his  father. 

To  this  it  was  answered.  That  so  far  as  regarded  the  examination  of  Graham's 
trustee  and  agent^  Fisher  had  no  right  to  appear  and  object  to  their  producing  any 
writings  in  their  possession ; — that  the  objection  of  confidentiality  could  only  apply  to 
correspondence  having  reference  to  the  raising  of  the  present  action ; — and  that,  qttoad 
tdtrOy  Bontine  was  entitled  to  obtain  pro-  [332]  -duction  of  all  documents  which  might 
instruct  the  character  in  which  his  father  had  held  the  estate  of  Ardoch. 

The  commissioner  (the  Sheriff-substitute  of  Edinburgh)  having  repelled  the 
objections  on  the  part  of  Fisher,  with  a  qualification  in  regard  to  the  productions  by 
Graham's  agent,  that  they  should  be  exhibited  to  the  commissioner,  and  that  Fisher 
should  be  heard  as  to  any  special  objection  to  the  several  writings,  Fisher  appealed  to 
the  Lord  Ordinary.  His  Lordship  remitted  simpliciter  to  the  commissioner,  and  stated 
his  opiiiion  in  a  note  as  follows : — **  In  respect  to  Mr.  Dixon,  he  may  not  be  bound, 
without  reduction,  to  produce  his  title-deeds  to  the  endangering  of  his  own  rights ;  but 
the  call  on  him  in  the  end  appears  restricted  to  exhibition  of  the  papers,  so  &r  as  alleged 
to  be  objectionable  by  him  on  that  head,  to  the  commissioner,  that  such  extracts  may 
be  taken  as  are  not  objectionable.  It  does  not  appear  to  the  Lord  Ordinary  that  on  this 
plea  he  is  entitled  to  withhold  the  papers  generally  and  absolutely ;  nor  does  the  Lord 
Ordinary  conceive  that  Mr.  Dixon  is  entitled  to  object  to  the  production  of  papers  not 
his  property,  or  in  the  possession  of  himself  or  his  own  agents,  except  on  very  special 
grounds  of  interest  therein,  arising  from  confidential  communications  from  him  therein 
appearing,  and  endangering  his  rights,  of  which  the  commissioner  must  judge  in  refer- 
ence to  the  particular  writings." 

Against  his  Lordship's  interlocutor  Fisher  reclaimed,  and  contended.  That  the  object 
of  the  pursuer  was  in  this  indirect  way  to  obtain  evidence  which  might  assist  him  in 
setting  aside  Dixon's  rights ;  but  that,  had  he  raised  a  direct  action  of  exhibition  (zd 
prohandumf  he  could  not  have  compelled  Dixon  to  produce  titles  or  writings  in  which 
he  had  no  interest  or  right  of  property,  to  the  injury  of  Dixon's  own  rights,  as  had  been 
found  by  the  House  of  Lords  in  the  much  stronger  case  of  Campbdl  v.  Lady  M.  L. 
Craufurd,  and  much  less  could  he  obtain  production  of  them  in  this  indirect  manner ; 
and  that  even  exhibition  to  the  commissioner  cotdd  not  be  allowed,  as,  if  the  commis- 
sioner went  wrong,  the  whole  evil  would  be  done. 

To  this  it  was  answered,  That  in  the  action  by  Bontine  against  his  father  two  points 
were  to  be  made  out, — viz.  the  amount  of  his  intromissions,  and  the  character  in  which 
he  had  intromitted ;  that  as  to  the  latter,  the  writings  called  for  were  most  material, 
and  that  it  was  unreasonable  to  object  to  exhibition  to  the  commiBsioner,  who  would 
hear  the  party  on  any  objections  to  particular  deeds,  on  the  ground  of  injury  which 
might  accrue  to  Dixon ;  and  in  particular,  in  regard  to  the  opinions  of  counsel,  that 
they  did  not  belong  to  Dixon,  having  been  taken  [333]  by  Graham  himself,  though 
communicated  by  hun  to  the  late  Mr.  Dixon. 

The  Court  altered  the  Lord  Ordinary's  interlocutor,  and  found  "  that  Mr.  Fisher,  on 
the  part  of  his  constituent  Mr.  Dixon,  is  not  bound  to  produce  the  writings  called  for 
to  a  greater  extent  than  he  has  already  done ; "  and  remitted  to  the  Lord  Ordinary  to 
proceed  accordingly. 

LoBD  Justiob-Clbrk. — It  is  very  obvious  that  Mr.  Dixon  has  a  most  material 
interest  to  prevent  any  thing  being  produced  in  this  action  between  l^e  father  and  son 
to  iigure  hu  rights ;  and  I  am  clearly  of  opinion  that  as  a  haver  he  is  not  bound  to 
produce  the  dispositions  to  his  property,  or  any  opinions  of  counsel  communicated  to 
him,  as  a  part  of  the  transaction  with  Mr.  Graham.  The  pursuer  has  no  title  to  call 
on  him  to  produce  them  in  this  process.    If  he  could  be  so  called  on,  the  confidence  of 
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the  whole  country  would  be  shaken  in  the  maxim  that  a  man's  charter^hest' is  sacred, 
unless  a  party  can  make  out  a  legal  right  to  exhibition ;  and  in  this  process  Mr.  Bontine 
has  qualified  no  right.  Even  under  the  qualification  that  the  exhibition  is  to  be  made 
to  the  commissioner,  the  present  demand  ought  not  to  be  granted. 

LoBD  Olbnlbb. — I  am  of  the  same  opinion.  This  is'a  fishing  diligence.  Confidenti- 
ality does  not  apply  here ;  but  that  is  of  no  consequence,  as  ]!i£r.  Dixon  himself,  if  he 
had  been  called  on  as  a  haver,  would  have  been  entitled  to  say  he  was  not  bound  to 
produce. 

Lord  Pitmillt. — I  am  clearly  of  the  same  opinion.  ^  It  would  be  a  most  dangerous 
thing  to  the  land-rights  of  Scotland  if,  in  an  action  like  this,  third  parties'  titles  might 
be  called  for.  There  is  no  safety  in  allowing  the  commissioner  first  to  see  them ;  and 
I  am  clear  that  the  documents  called  for  are  such  as  Mr.  Dixon  ia  entitled  to  refuse 
production  of  in  this  shape. 

LoBD  Allowat. — I  am  most  happy  to  agree,  as  it  would  have  been  most  dangerous 
if,  on  account  of  an  action  depending  with  a  third  party,  the  titles  of  another  could  be 
obliged  to  be  produced.  No  country  goes  so  far  as  to  production  of  writings  as  Scot- 
land ;  but  there  is  nothing  to  sanction  the  demand  made  here.  Mr.  Bontine  may  raise 
a  reduction  of  the  deeds,  and  compel  production ;  or  he  may  raise  an  action  for  exhibi- 
tion. But  how  far  does  that  go  f  The  party  must  have  a  legal  right,  or  he  cannot 
compel  production ;  and  so  in  the  case  of  Sir  Andrew  Cathcart,  when  a  title  was  shown 
to  exclude  Sir  Andrew,  no  further  exhibition  could  be  given.  A  party  with  a  feudal 
title  is  not  bound  to  open  his  charter-chest  except  by  legal  process,  which  affords 
sufficient  remedy  to  any  party  having  a  proper  interest.  A  most  fair  exhibition  has 
already  been  made,  and  nothing  else  can  be  called  for. 

[Cf.  Lumsdaine  v.  Balfour^  7  S.  9.] 


No.  118.  "VX  Shaw  336.    16  Jan.  1828.    2nd  Div.— Lord  Eldin. 

Elizabbth  Sinclair  and  Others,  Pursuers. — Forsyth, 
Alexandbr  Stare,  Defender. — More. 

PupU — Process — Decree  in  Absence, — Decree  against  a  pupil  who  has  no  tutors,  and 
for  whom  no  appearance  is  made,  on  a  summons  r^^arly  executed  against  him 
personally,  with  edictal  citation  against  tutors  and  curators,  but  without  the  appoint- 
ment of  a  tutor  ad  litem^  is  not  null  and  void,  but  merely  subject  to  be  opened  up  as 
a  decree  in  absence. 

The  late  Henry  Sinclair  died  possessed  of  certain  heritable  property,  leaving  a  son, 
then  in  pupillarity,  and  seversJ  daughters.  Shortly  after  his  death,  Oilchrist,  a 
creditor,  raised  letters  of  general  charge  against  the  son  to  enter  heir  to  his  father,  and 
also  raised  a  summons  of  constitution  of  his  debt.  The  letters  and  summons  he 
executed  at  the  same  time  against  the  pupil  personally,  and  edictally  against  tutors  and 
curators,  if  he  any  had.  The  pupil  had  no  tutors,  and  no  appearance  was  made  for  him 
in  the  action  of  constitution,  nor  was  any  appointment  of  a  tutor  ad  litem  craved ;  but 
decree  in  absence  was  taken.  On  this  decree  a  summons  of  abjudication  was  raised, 
which  was  in  like  manner  executed  against  the  pupil  personally,  and  edictally  against 
tutors  and  curators,  if  he  any  had ;  and  decree  in  absence  was  in  the  same  way  obtained. 
Gilchrist  thereupon  expede  a  charter  of  adjudication,  and  was  infeft  in  the  property, 
which,  after  passing  through  several  hands,  was  conveyed,  in  1816,  to  the  defender 
Stark,  who  was  infeft  therein.  In  1823  Stark  raised  a  declarator  of  expiry  of  the 
legal ;  but  this,  not  having  been  called  in  Court,  was  dismissed  by  protestation  at  the 
instance  of  the  pursuers,  the  sisters  of  the  pupil  who  was  now  dead.  The  sisters  then 
obtained  themselves  served  heirs  to  their  father,  and  to  their  brother  the  pupil,  and 
thereupon  raised  the  present  action  of  reduction  of  the  decrees  of  constitution  and 
adjudication,  on  the  ground,  that  having  been  obtained  against  a  pupil  without  tutors, 
and  without  appointment  of  a  tutor  ad  litem,  they  were  entirely  null  and  void. 

The  Lord  Ordinary  having  reduced,  and  decerned  for  removal  in  terms  of  the  libel. 
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Stark  presented  a  reclaiming  petition,  on  advising  which,  with  answers,  the  Court 
ordered  memorials.     In  these  it  was  pleaded, 

[337]  For  ihe  PurmerSy — That,  in  theory  and  principle,  the  power  of  a  Judge  to 
decide  between  parties  arose  from  contract  on  their  part  in  joining  issue  before  him,  or 
from  quad  contract  in  the  case  of  a  party  not  appearing ;  but  that  a  pupil  without  tutors 
could  not  act)  and  so  there  was  no  room  in  his  case  for  the  quasi  contract ; — that  it  was 
the  duty  of  the  pursuer  to  crave  the  appointment  of  a  tutor  ad  litem^  who  might  judge 
whether  he  would  make  compearance  for  the  pupil  or  not ;  but  that  this  having  been 
neglected  in  the  present  case,  the  rule  applied,  SefUentia  contra  minorem  indqfensum 
latOf  nuUa  est. 

For  ihe  Defender^ — ^If  the  pupil  were  legally  cited  by  execution  against  himself  and 
edictal  citation  of  his  tutors,  a  decree  might  be  obtained,  which,  though  in  absence,  and 
consequently  not  creating  a  res  judicata^  was  equally  valid  with  other  decrees  in  absence ; 
because  the  course  appointed  by  law  for  calling  tutors  into  the  field  had  been  duly  com* 
plied  with,  and  it  was  incompetent  for  the  Court  to  appoint  a  tutor  ad  litem  till  there 
was  actually  a  lis  subsisting  by  appearance  of  the  party : — that  otherwise  no  decree 
could  ever  be  obtained  against  a  pupil;  or  if  the  appointment  of  a  tutor  ad  litem, 
although  no  appearance  had  previously  been  made,  were  allowed,  it  would  enable  a 
pursuer,  by  the  appointment  of  a  party  suggested  by  himself,  who  would  make  appearance, 
to  obtain  a  decree  in/oro,  greatly  to  the  disadvantage  and  injury  of  pupils  themselves. 

The  Court  being  equally  divided  in  opinion  as  to  whether  the  decree  was  to  be 
considered  null  and  void,  or  only  liable  to  be  opened  up  as  a  decree  in  absence,  appointed 
the  papers  to  be  laid  before  the  other  Judges,  and  required  their  opinions  on  the  follow- 
ing questions : — 

"  Are  the  decree  of  constitution  and  decree  of  abjudication  in  this  case,  with  all 
that  has  followed  thereon,  funditus  void  and  null  ?  and  if  they  are,  ought  the  defends 
to  be  immediately  decerned  to  remove  ?  or  ought  the  said  decrees  to  be  merely  considered 
as  pronounced  in  absence  ?  or  ought  they  to  be  opened  up,  to  the  effect  that  ike  defender 
must,  as  inpetitorio,  instruct  the  debts  for  which  the  decree  of  constitution  was  taken, 
and  cede  possession  on  being  paid  the  balance  which,  on  a  fair  accounting,  shall  appear 
stiUdue?" 

Thereafter  the  Courts  in  terms  of  the  opinion  of  a  great  minority  of  the  consulted 
Judges,  recalled  the  interlocutor  of  the  Lord  Ordinary,  and  found  that  the  proceedings 
'*  are  not  null  and  void ;  but  that  the  pursuers  are  entitled  to  be  heard,  to  show  why 
decree  of  constitution  and  decree  of  adjudication  should  not  have  been  passed  against 
the  pupiL" 

[338]  Lords  Pbbbidbnt,  Gilusb,  Mbadowbank,  Mackenzie,  Mbdwtn,  Corbhoubb, 
and  NswTON,  concurred  in  the  following  opinion  returned  by  Lord  Baloray: — It 
appears  to  me  that  this  is  a  case  of  considerable  importance.  It  is  necessary  to  attend 
to  the  law  and  practice  of  Scotland,  which,  although  it  adopts  the  civil  law  in  many 
particulars,  almost  in  ierminis,  yet  the  same  is  modified  according  to  our  own  usages 
and  customs. 

By  the  undoubted  practice  of  Scotland,  a  pupil  or  minor  can  be  called  before  a 
Court  of  Justice,  along  with  his  tutors  and  curators,  if  he  any  has.  An  edictal  citation 
of  these  last,  and  not  a  personal  one»  is  all  that  is  required.  That  was  the  original  form, 
and  is  the  existing  one  at  this  moment.  A  summons  so  framed  with  such  a  warrant  is 
a  legal  calling  into  Court ;  and  the  claimant  is  bound  to  do  no  more  in  that  stage  of 
the  proceedings.  The  pursuer,  in  &ct»  has  it  not  in  his  power  to  do  more.  When  a 
summons  is  so  framed,  and  the  proper  executions  follow  thereupon — ^which  are  admitted 
to  have  taken  place  in  this  case — the  summons  must  be  called  in  the  usual  way,  and 
must  be  enrolled  before  the  Judge.  Whatever  may  be  the  situation  of  the  party,  it  is 
in  vain  to  state  a  no  process.  It  is,  therefore,  to  the  future  procedure  only  that  any 
objection  can  be  offered. 

In  this  question,  the  distinction  between  what  is  expedient  and  prudent^  and  what 
is  legal,  ought  always  to  be  kept  in  view.  No  prudent  man,  who  is  either  called  into 
Court  by  a  pupil  or  minor,  or  who  calls  such  as  a  defender,  but  will  take  care  that  such 
party  is  properly  authorized,  so  that  the  proceedings  may  not  be  afterwards  subjected 
to  challenge.  But  it  is  apprehended  to  be  quite  a  different  matter  as  to  what  a  party 
under  aadi  circumstances  is  legally  botmd  to  do.  A  pupil  or  minor  may  be  either 
pursuer  or  defender.  If  he  is  a  pursuer,  and  either  his  guardians  do  not  concur,  or  he 
SHAW,  VOL.  n.  28 
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has  none  at  all,  then  the  defender  is  entitled  to  ohject  in  limine  to  the  procednrey  till 
the  guardians  concur  or  a  curator  ad  litem  is  appointed,  and  which  must  be  done  by 
the  Judge,  and  if  the  fact  appears  in  judicio,  it  is  perhaps  parsjudicia  to  apply  the 
remedy.  If,  however,  the  defender  makes  no  objection,  and  chooses  to  go  on,  and  that 
decree  is  pronounced  in  favour  of  the  pupil,  it  is  in  vain  for  the  defender  to  contend 
thereafter  that  the  decree  is  null  and  void ;  he  is  barred  penonali  eocceptione. 

If,  again,  the  decree  stands  the  other  way,  the  pupil  will  have  re(&ess,  and  may  set 
aside  the  proceedings,  and  may  show  that  injustice  has  been  done  to  him.  There  is  no 
difference  as  to  obligation  between  a  judicial  act  and  any  other  act  of  the  pupiL  When 
ii\]ured,  he  has  redress  against  both. 

Where,  again,  the  pupil  is  a  defender,  and  where  our  law  has  pointed  out  specifically 
how  he  is  to  be  called  into  Court,  it  may  be  doubted  how  far  a  pursuer  can  compel  the 
appearance  of  such  a  defender  and  hu  tutors  and  curators.  Suppose  a  pupil  has 
tutors,  and  that  they  are  even  nominatim  and  personally  caUed,  can  a  pursuer  compel 
their  appearance  f  or  can  he  take  upon  himself  to  name  other  tutors  to  validate  his 
proceedings,  which  the  real  tutors  diisavow  and  do  not  acknowledge? 

[339]  Where,  again,  the  pupil  has  no  tutors  or  guardians  at  idl,  there  is  no  form,  by 
the  law  of  Scotland,  by  which  such  nomination  can  take  place.  In  that  way,  every 
person  who  has  a  claim  against  a  pupil  would  have  the  power  of  nominating  a  curator 
ad  hunc  effectum.  The  Judge  has  no  power  to  exercise  any  such  jurisdiction  where 
the  party  does  not  appear  before  him.  By  the  law  of  Scotland,  a  pursuer  cannot  compel 
a  party  to  appear  injudieio. 

In  all  such  cases,  the  pursuer  has  no  remedy  but  to  take  decree  valeai  quantum. 
When  the  matter  is  properly  considered,  it  is  apprehended  that  the  interest  of  pupils 
is  far  better  protected  in  the  one  way  than  in  the  other.  If  the  pursuer  is  entitled  in 
every  case  to  name  a  curator  in  litem  to  a  pupil  defender,  he,  in  the  first  place,  infringes 
the  law  of  Scotland  by  compelling  a  party  to  appear  nolens  volene ;  and,  nezt^  he 
necessarily  obtains  the  nomination  of  a  person  who  can  have  little  knowledge  of  the 
pupil's  affairs,  and  fixes  down  a  res  judicata  upon  an  imperfect  discussion.  There  is 
far  more  danger  to  the  interest  of  a  pupil  in  this  way  than  any  other ;  for  the  appoint- 
ment of  a  curator  ad  litem  can  be  with  no  other  view  than  to  validate  the  proceedings. 
If  it  has  no  such  effect^  it  is  worse  than  useless.  It  must  be  far  more  beneficial  to 
pupils  to  allow  them  the  ordinary  remedies  of  law,  which  amply  protect  them. 

If  such  really  ia  the  law  as  stated  by  the  pursuers,  and  that  no  decree  in  absence 
can  be  taken  against  a  pupil,  and  that  the  same  is  intrinsically  null  and  void,  it  must 
have  been  pointed  out  by  our  forms,  that»  in  all  such  cases,  a  certain  procedure  must 
take  place.  No  such  Uiing  exists.  Practically  the  thing  is  anomalous.  By  the 
premises  of  the  argument^  there  is  no  appearance;  and  of  course  the  pursuer  must 
suggest  to  the  Judge  some  person  to  undertake  the  office,  and  who  of  course  is  under 
the  guidance  of  the  party  interested  that  he  shall  not  do  his  duty.  Then,  suppose  the 
Judge,  in  order  to  be  impartial,  chooses  to  nominate  a  third  party,  what  right  has  the 
Judge  to  compel  the  party  to  undertake  that  duty  ?  And  if  no  one  will  undertake  it, 
is  the  pursuer  to  want  his  decree,  and  be  stopped  in  limine  until  the  pupil  become  of 
agef  If  all  proceedings  are  null  and  void,  how  is  prescription  to  be  interrupted  in 
such  cases  % 

It  is  apprehended  that,  in  this  question,  some  of  the  principles  of  the  Roman  law 
have  been  founded  on  which  are  not  applicable  to  our  forms.  By  the  Roman  law  there 
was  no  decree  in  absence.  The  party  must  be  brought  into  Court,  and  could  be  forced 
to  appear.  Where  this  cotdd  not  be  accompHshed,  there  was  a  missio  in  possessionem 
honorum  sine  causa  cognita    This  was  the  oiUy  remedy  by  that  law. 

It  will  also  be  remembered  that  the  office  of  tutor  and  curator,  by  the  civil  law, 
was  a  munus  publicum  ;  and  the  appointment  was  made  by  the  prsetors  and  presidents 
of  provinces ;  and  among  those  who  were  entitled  to  apply  to  the  Judge  for  such  regular 
appointment,  were  ^^ ereditores' adversus  pupUlum  acturi ;"  L.  2,  §  2,  ff.  et  L.  1  et  4, 
Cod.     Quipetani  tuiores  et  curatores. 

We  have  no  such  form.  With  respect  to  the  brocard  mentioned  by  [340]  one 
author,  ^*Sententia  contra  minores  ind^ensos  nvUa  est^^*  it  is  borrowed  from  the  civil 
law,  and  ttiere  truly  applicable ;  and  therefore  is  to  be  received  here  with  caution. 
When  applied  to  our  law,  it  simply  means  this,  that  where  a  minor  or  pupil  is  so  con- 
cerned, it  is  open  to  him  at  all  times  to  show  that  ii^ostice  has  been  done.    It  is  the 
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langoage  of  the  law  of  Scotland  to  say  that  a  matter  is  null  and  void,  when  it  ia 
objectionable  and  reducible,  or  of  no  avail,  either  vi  aetionis  or  vi  exceptumis.  The 
point  seems  to  have  been  fully  under  consideration  of  the  Court  in  the  case,  5th 
December  1752,  Campbell  against  Graham's  Bepresentatives,  Select  Decisions,  p.  30, 
when  it  was  the  opinion  of  the  Court  that  a  decree  contra  minorem  inidefeneum  was 
effectual  as  a  decree  in  absence. 

Upon  the  whole,  therefore,  I  am  humbly  of  opinion  that  the  proceedings  are  not  null 
and  void,  but|  at  the  same  time,  that  the  pursuers  are  entitled  to  be  heard,  and  to  show 
why  decree  of  constitution,  and  why  decree  of  adjudication,  should  not  have  been  passed 
against  the  pupil  Henry  Sinclair, 

Lords  Cbaiois  and  Cbinolbtib  returned  a  separate  opinion  as  follows : — In  answer 
to  those  queries,  we  must  premise,  that  to  us  there  appears  to  be  a  substantial  difference 
between  the  cases  of  a  minor  pubea  and  one  in  pupillarity.  The  former  is  a  person  known 
in  law,  and  is  capable  of  consenting  to  or  dissenting  from  deeds.  He  acts  with  consent 
of  his  curators,  if  he  have  any,  and  if  he  have  none,  can  act  alone.  His  deeds  are 
obligatory ;  he  can  even  sell  his  heritages,  all  of  which  are  only  subject  to  reduction, 
if  they  hEtve  been  done  to  his  lesion.  On  the  contrary,  an  infant  (t.d.,  a  person  in 
pupillarity)  has  no  person  in  law ;  he  cannot  act  nor  pursue ;  even  an  action  for  his 
benefit  being  raised  in  the  tutor^s  name  qua  tutor.  The  pupil  cannot  consent  or  dissent ; 
he  does  nothing,  everything  being  done  in  the  name  of  his  tutor.  This  seems  in  prin- 
ciple to  make  a  substantial  difference  between  a  decree  in  absence  against  a  minor  puhet 
and  one  against  a  pupiL  Decrees  in  absence  can  proceed  on  one  of  two  grounds  alone, — 
namely,  that,  by  not  appearing,  the  defender  acknowledges  the  debt  to  be  just ;  or  that, 
by  non-appearance,  he  is  held  to  be  contumacious.  A  minor  puhes  may  acknowledge  a 
debt  to  be  due,  and  he  may  be  reckoned  contumacious,  because  he  can  act ;  and  if  he 
have  acted  wrong,  he  will  be  restored.  But  a  minor  in  pupillarity  cannot  act ; — he  has 
no  persona  standi — he  cannot  admit  a  debt  to  be  just,  and  cannot  possibly  be  held  to  be 
contumacious ;  and  consequently  the  very  principle  on  which  a  decree  in  absence  can  be 
granted  is  totally  awanting  in  such  a  case.  Miany  summonses,  particularly  in  former 
days,  contained  a  warrant  for  citing  the  defender  to  depose  to  what  was  alleged  by  the 
pursuer,  with  certification  that  he  should  be  holden  as  confessed  if  he  did  not  appear. 
Put  the  case  that  this  reference  should  be  made  to  the  oath  of  a  pupil,  we  conceive  that 
any  decree  holding  him  as  confessed  would  be  void  and  nulL  But  the  same  result  must 
arise  from  the  common  and  ordinary  certification  in  every  summons ;  because  the  pupil 
is  not  recognized  in  law,  and  cannot  appear  to  defend.  How  then  can  a  certification 
be  enforced  against  him?  On  all  hands  it  is  admitted,  that [341] if  the  tutors  and 
curators  of  a  minor  pubea  be  not  called,  any  proceedings  on  such  a  summons  would  be 
void  and  null.  But  although  they  be  called  in  an  action  against  a  minor  in  pupillarity 
who  has  none,  and  none  appear,  it  is  to  the  self  same  effect  as  if  none  had  been  called. 
This  is  implied  in  the  terms  used.  The  tutors  and  curators  are  called,  ''  if  the  defender 
any  has."  If  he  has  none,  the  decree  against  him  is  a  decree  against  nobody  in  law.  It 
is  sententia  contra  minorem  inde/ensum  lata^  est  sic  ipso  jure  nulla.  It  lb  in  the  same 
situation  as  a  decree  against  a  defender  who  has  died  during  the  litigation,  and  before 
sentence,  which  all  must  admit  to  be  null,  and  for  the  same  reason,  that  it  is  a  sentence 
against  nobody.  It  lb  otherwise  in  the  case  of  a  minor  pubes,  because  he  can  appear ; 
and  by  his  non-appearance  he  and  his  curators  can  legally  and  reasonably  be  held  to  be 
in  contumacy,  or  to  acknowledge  the  justice  of  the  pursuer's  claim. 

It  is  for  this  reason  that  Mr.  £rskine  observes,  that  the  pupil  ought  to  have  a  curator 
ad  litem  appointed  to  him ;  and  that  a  pursuer  ought^  for  his  own  security,  to  desire  the 
Judge  to  appoint  one.  The  explanation  given  of  this  by  the  defender  is,  that  if  a  minor 
app^ured  and  plead  a  defence,  he  must  have  a  curator  ad  litem;  but  that  there  is  no 
such  necessity  where  no  appearance  is  made.  Now,  this  involves  in  it  this  inconsistency, 
that  if  a  defence  be  offered  by  a  minor  without  a  curator,  the  decree  against  him  is  null 
and  void ;  but  if  no  defence  at  all  be  pleaded,  the  decree  shall  be  valid.  In  the  course 
of  daily  practice,  a  pursuer  has  repeatedly  demanded  the  appointment  of  a  curator,  which 
is  always  granted  by  tiie  Lord  Ordinary. 

It  has  been  observed,  that  this  is  imposing  a  hardship  on  the  pupil  instead  of  doing 
him  service,  because  the  decree  in  such  a  case  must  be  a  decree  in  foro.  But  there  can 
be  no  greater  mistake  than  this,  since  every  one  knows  that  if  no  defence  be  put  in,  the 
decree  is  hcdd  to  be  in  absence.    Although,  therefore,  a  curator  ad  litem  be  appointed 


436  SmOLAIB,   ko.  V.   STARK.  VL  Ihaw. 

by  the  Judge,  it  is  not  necessary  for  him  to  put  in  a  defence.  The  present  practice  in 
the  Oater  House  is  to  appoint  the  curator,  to  take  his  oath  de  fiddly  and  allow  him  to 
see  the  process.  Defences  are  then  either  put  in,  or  none  are  offered ;  in  which  latter 
case  decree  passes  in  absence,  and  will  be  a  decree,  for  this  plain  reason,  that  it  is  known 
to  the  Judge  that  the  pupil  has  a  tutor  who  is  aware  of  the  process,  who  may  therefore 
be  held  in  law  to  confess  the  debt  to  be  just ;  or,  in  the  other  view,  decree  may  go  out 
against  him  as  in  contumacy. 

We  think  that  it  is  necessary  to  attend  to  the  consequences  of  an  adjudication  taken 
in  absence  of  a  pupil  being  held  to  be  a  decree.  There  can  be  no  doubt  that  it  would 
be  opened  up  at  the  suit  of  the  minor  when  he  became  of  age,  or  before  it»  if  he  applied 
with  consent  of  a  tutor  and  curator.  But  what  would  be  the  consequence  of  the  open- 
ing? None  whatever,  if  he  could  not  show  that  the  debt  for  which  the  abjudication 
was  led  was  not  due.  If  it  was  wholly  due,  the  adjudication  would  subsist  with  all  its 
accumulations  of  interest  and  penalty,  and  the  pupil  might  be  ruined.  On  the  other 
hand,  if  it  be  nidi,  the  debt  would  remain  due  [312]  with  its  interest ;  for  the  summons, 
being  regularly  executed,  would  secure  from  prescription  such  debts  as  were  not  pre- 
sent^ at  the  date  of  its  execution. 

The  case  of  Bannatyne  against  Jack,  14th  December  1814,  is  correctly  in  point  to 
this  one.  Bannatyne  obtained  decreet  of  a  declarator  of  irritancy  of  a  feu  held  of  him 
by  Jack  oh  non  soluium  canonem.  Jack  was  in  pupillarity ;  the  summons  was  duly 
executed  against  him  and  his  tutors  and  curators ;  but  no  curator  ad  litem  was  appointed 
to  him  before  decree  was  pronounced;  and  the  Court,  for  that  reason,  unanimously 
affirmed  Lord  Alloway's  interlocutor  finding  the  decree  null  and  void. 

For  all  these  reasons,  we  are  of  opinion  that  the  decrees  of  constitution  and  adjudi- 
cation, with  all  that  has  followed  on  them,  are  void  and  nidi ;  that  the  defender  must 
instruct  the  debts  for  which  the  constitution  and  adjudication  were  obtained  to  be  justly 
due,  which,  indeed,  he  would  be  bound  to  do  though  the  decreet  were  not  null  and  void ; 
and,  being  instructed,  the  defender  must  enter  into  an  accounting  with  the  pursuers  for 
the  rents  of  the  subjects,  that  it  may  be  seen  whether,  by  possession  and  intromission, 
these  debts,  with  interest  on  them,  are  extinguished  or  not.  But  as  it  apppears  to  us 
that  the  defender's  possession  is  bondfidej  we  do  not  consider  that  he  can  be  instantly 
removed.  We  think  that  he  is  entitled  to  retain  possession  till  the  debts  remaining  due, 
if  such  there  be,  shall  be  paid. 

The  case  of  Drummond,  Nov.  7,  1704,  from  Lord  FountainhaU,  is  quoted  by  the 
defender  Mr.  Stark ;  and  there  are  added  to  the  quotation  these  words : — "  In  this  case, 
it  is  plain  that  no  tutor  appeared  for  the  pupil,  and  that  no  curator  ad  litem  was 
appointed."  It  appears  impossible  to  refer  to  this  case  as  an  instance  of  a  decree  in 
absence.  It  positively  bei^  that  the  pupil  pleaded  a  defence,  to  which  a  reply  was 
made  for  the  pursuer ;  and  it  is  impossible  to  conceive  that  the  Court  could  luten  to 
any  pleading  from  a  child  of  seven  years  old  without  the  appointment  of  a  curator  ad 
litem.  Even  the  defender  admits  that  if  a  defence  be  made  for  the  pupil,  it  must  be 
by  a  curator  ad  litem;  so  that,  if  none  was  appointed,  the  interlocutor  deserves  no 
respect. 

We  think  it  only  further  necessary  to  notice  the  case  Campbell  against  Graham's 
Representatives,  5th  December  1752,  observed  by  Lord  Kames  in  his  Select  Decisions; 
and  as  we  have  examined  the  pleadings  in  that  case,  those  on  the  one  side  by  President 
Craigie,  and  on  the  other  by  Lord  Covington,  both  then  at  the  Bar,  we  can  say  with 
safety  that  the  cause  no  way  turned  on  the  abstract  question,  whether  a  decree  in  absence 
against  a  pupil  undefended  has  the  strength  of  a  decree.  There  were  in  that  case  two 
decrees  in  absence  against  the  pupil, — one  of  declarator,  and  the  other  of  reduction  and 
improbation ;  and  Mr.  Craigie,  for  the  defenders,  pleaded,  as  the  law  of  Scotland,  that 
a  decree  in  absence  of  reduction  and  improbation  is  an  exception  from  other  decrees, 
because,  being  a  mode  of  clearing  off  incumbrances  affecting  heritable  property,  "  the 
law  considers  the  general  security  of  the  lieges,  the  disencumbering  their  lands  by  this 
remedy  to  be  of  more  importance  than  [3^3]  any  accidental  loss  that  may  arise  to  a 
minor."  Notwithstanding  this,  the  Court  did  not  acknowledge  that  doctrine  to  be  law. 
They  paid  no  regard  to  either  of  the  decrees,  as  it  appears  by  a  petition  written  by  Mr. 
Lockhart  against  the  interlocutor  assoilzieing  the  defenders.  There  is  in  it  the  following 
passage : — "  In  the  review  of  this  interlocutor,  the  petitioner  does  not  propose  to  give 
your  lordships  the  trouble  of  restating  his  objections  to  the  above-mentioned  two 
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deciees  of  declarator  and  cortification^  as  it  appeared  from  your  Lordships'  reasoning 
upon  the  report,''  (the  cause  was  reported  by  Loid  Minto,)  "  that  no  stress  was  laid  upon 
these  decrees,  which,  upon  the  several  grounds  above  stated,  were  so  obviously  void  and 
null,"  &C.  Accordingly  the  Court  proceeded  on  a  totally  different  ground,  as  is  reported 
by  Lord  Karnes ;  viz.  that  Graham  could  not  implement  the  bargain  of  which  the  pur- 
suer demanded  performance. 

In  so  far,  then,  as  the  case  of  Campbell  goes,  it  shows  that  the  Court  held  decrees 
even  of  reduction  and  improbation  obtained  against  a  pupil  in  absence,  without  the 
previous  appointment  of  a  curator  ad  litem  for  him,  to  be  void  and  null. 

Lords  Justice-Clerk  and  Olexlee  concurred  with  the  majority,  and  Lords  Pitmillt 
and  Allowat  with  the  minority. 

Pursuers*  Authorities. — 1  Ersk.  7,  13 ;  2  Ivory,  31 ;  Bannatyne,  Dec.  14,  1814, 
(F.C.)  j  M'Turk,  Feb.  7,  1815,  (F.C.);  Begbie  v.  Blair,  (not  rep.);  Campbell,  Dec.  5, 
1762,  (9021). 

Defender's  Aidhorities, — Hope's  Min.  Prac.  p.  12-17;  4  Ersk.  1,  8;  4  Stair,  38, 
23-27;  1  Bank.  7,  51;  Dirleton's  Doubts,  v.  Minor;  Mackenzie,  Inst.  1,  8;  Balfour, 
p.  122;  Murray,  Jan.  31,  1677,  (2  Stair,  54);  Thomson  v,  Ker,  Jan.  27,  1747,  (8910); 
Henderson,  July  1628,  (8969) ;  Guthrie,  Nov.  19,  1633,  (9000);  BailUe,  Jan.  31,  1621, 
(6616);  Scott  of  Hartshaw,  Dec.  15,  1666,  (9009);  Countess  of  Kincardine,  Jan.  7, 
1698,  (9006);  Johnstone,  Jan.  16, 1740,  (16,346);  Drummond,  Nov.  7,  1704,  (16,320). 

[Cf.  Grieve  or  Dingwall  v.  BurnSj  9  M.  591,  592.J 


No.  114.  VI.  Shaw  343.    15  Jan.  1828.    2nd  Div.— Iiord  CriDgletie. 

Major-Glen.  Hon.  J.  Eamsat  v.  Hon.  William  Maule. 
[FuUy  reported  4  W.  &  S.  58 ;  5  S.R.R.  (H.L.)  266.] 


No.  115.  VI.  Shaw  350.      16  Jan.  1828.    1st  Div.— Lord  Meadowbank. 

F.  and  T.  Lea,  Cloiniants. — D.  of  F.  Moncreiff—TJiomson, 
G.  Landalb,  Bespondent. — Skene — Wilson. 

Personal  Objection — Bankrupt — Accession — Proof — [Authentication  of  Minutes], — ^The 
agent  of  a  creditor  who  had  executed  an  arrestment  of  the  funds  of  his  dehtor,  having 
attended  a  general  meetmg  of  creditors  held  within  sixty  days  from  the  date  of  the 
arrestment,  and  concurred  in  directions  given  to  a  trustee  to  prevent  preferences  being 
acquired ;  and  the  minutes  of  the  meeting  not  having  been  subscribed  by  the  preses 
till  after  the  meeting  had  been  dissolved — Held, — 1. — ^That  the  creditor  was  not 
entitled  to  claim  a  preference  over  the  other  creditors  in  virtue  of  his  arrestment, 
though  used  previous  to  the  meeting ;  and, — 2. — ^That  the  minutes  were  probative  of 
what  occurred  at  the  meeting. 

[361]  The  claimants,  Francis  and  Thomas  Lea,  carpet-manufacturers  in  Kidder- 
minster, being  creditors,  by  a  bill,  of  Thomas  Bichardson,  upholsterer  in  Edinburgh, 
employed  Alexander  Bums,  writer  to  the  signet,  to  recover  payment  from  him.  He 
recovered  part  payment  from  Bichardson,  but  the  balance  remained  unpaid.  Having 
ascertained  that  James  Oemmell,  writer  in  Edinburgh,  was  indebted  to  Bichardson,  he 
obtained,  on  Ist  August  1822,  the  following  mandate,  addressed  by  Bichardson  to 
Gtemmell: — *'I  hereby  authorize  you  to  pay  to  Mr.  Alexander  Bums,  writer  to  the 
signet)  L.15  on  account  of  the  sum  you  owe  me,  and  his  receipt  shall  be  binding  on  me." 
This  letter  was  immediately  presented  to  Gemmell,  but  he  declined  to  pay,  as  he 
alleged  that  he  had  an  objection  to  Bichardson's  claim ;  and  therefore,  on  the  following 
day,  Mr.  Bums  executed  an  arrestment  in  his  hands.  Bichardson  became  insolvent, 
and  left  Scotland;  but,  before  his  departure,  he  wrote  to  the  respondent  Landale  a 
letter,  dated  the  6th  of  August,  authorizing  him  to  take  possession  of  his  effects,  and 
divide  them  among  his  creditors.     On  the  20th,  a  meeting  of  the  creditors  was  held. 
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when  they  authorized  Landale  to  take  charge  of  the  business,  and  also  to  "inquire 
whether  there  be  any  diligences  out  against  Mr.  Richardson,  and  at  whose  instance,  and 
to  apply  to  them  to  desist  from  further  diligence,  as  beneficial  to  themselves  as  well  as 
to  the  other  creditors,  until  some  final  resolution  may  be  adopted  at  next  meeting ;  also 
to  attend  and  take  care  that  no  preferences  be  in  the  mean  time  obtained  by  any  one." 
The  meeting  was  then  adjourned  to  a  future  day ;  and  Landale  was  directed  "  to  write 
the  absent  creditors  of  that  meeting,  and  to  send  them  a  copy  of  the  present  abstract,  as 
serving  to  give  them  a  general  idea  of  the  state  of  Mr.  Bichardson's  affairs."  No 
person  attended  this  meeting  on  behalf  of  the  claimants ;  but  Landale  wrote  to  them 
in  terms  of  the  above  directions,  in  consequence  of  which  their  agent  left  a  written  note 
with  Landale,  desiring  him  to  "  communicate  with  Mr.  Alexander  Bums,  writer  to  the 
signet,  as  to  Bichardson's  debt  to  Francis  and  Thomas  Lea ;  *'  but  he  made  no  com- 
munications, and  no  inquiry,  whether  they  held  diligence  or  not  A  meeting  of  the 
creditors  was  then  held  on  the  3d  of  September^  which  was  attended  by  Mr.  Bums,  as 
agent  for  the  claimants;  and  it  appeared  from  the  minutes  that  the  meeting  unani- 
mously "  approved  of  the  conduct  of  Mr.  Landale,  as  taking  charge  in  the  interim,  and 
authorized  him  to  continue  it  until  the  next  meeting,  by  seeing  that  the  unfinished  work 
be  completed,  paying  the  workmen  their  wages,  as  he  has  been  doing,  and  taking  care 
that  no  preferences  be  obtained  by  diligence  of  any  creditor,  (although  it  is  believed 
this  will  not  be  attempted,)  [362]  as  a  sequestration,  which  it  would  render  indispens- 
able, must  prove  extremely  prejudicial  to  the  interest  of  all  concerned." 

No  dissent  from  this  resolution  was  intimated  by  Mr.  Bums;  but  the  claimants 
alleged  that  the  minutes  were  not  written  out  till  a  subsequent  period, — that,  although 
they  consisted  of  several  sheets  of  paper,  they  were  only  signed  by  the  preses  on  the  last 
page, — and  that  the  part  of  the  above  resolution  in  regard  to  preferences  had  not  been 
mentioned.  The  meeting  was  then  aoyoumed  till  another  day,  with  a  view  to  a  final 
arrangement ;  and  accordingly  the  creditors  again  met  on  the  24th  of  September,  but  no 
person  attended  for  the  claimants.  On  this  occasion,  it  was  stated  by  a  leading 
creditor,  and  recorded  in  the  minutes,  that  ^*  hitherto  nothing  had  occurred  or  been  done 
but  as  general  arrangement,  and  what  was  fitted  to  promote  the  benefit  of  all  concerned, 
and  without  either  promoting  or  ii\juring  any  separate  or  opposite  interests,  if  such 
exist"  The  meeting  then  voted  that  Mr.  Landale  should  act  as  their  trastee,  and 
proceed  to  convert  the  effects  into  money  for  division,  and  directed  him  to  prevent  all 
preferences  being  taken,  and,  for  that  purpose,  to  apply  for  sequestration,  if  necessary. 
Thereafter,  on  the  11th  of  October,  Landale  presented  a  petition  for  sequestration, 
which  was  ordered  to  be  served  on  Bichardson,  but  it  was  afterwards  abandoned.  A 
multiplepoinding  having  been  raised  in  name  of  Gemmell,  Francis  and  Thomas  Lea 
claimed  to  be  preferred  on  the  fund,  in  respect  of  the  above  mandate  or  assignation 
intimated  on  the  Ist  of  August,  and  the  arrestment  on  the  following  day.  On  the 
other  hand,  Landale,  as  trustee  for  the  creditors  in  general,  claimed  the  fund  in  medio^ 
on  the  ground,  that  as  the  claimants  had  attended  the  meeting  of  the  3d  of  September 
by  their  agent,  and  concurred  with  the  other  creditors  in  the  resolution  that  preferences 
should  be  prevent^ ;  and  as  their  assignation  and  arrestment  could  then  have  been  cut 
down  by  a  sequestration ;  and  as,  by  so  concurring  and  not  dissenting,  they  had  led  the 
other  creditors  to  believe  that  any  preference  within  their  reach  was  to  be  abandoned, 
and  so  had  induced  them  to  refrain  from  taking  the  proper  steps  for  setting  aside  the 
assignation  and  arrestment,  they  were  barred  from  claiming  a  preference. 

To  this  it  was  answered, 

1.  That  Landale  had  no  title  to  appear  in  the  process  in  competition  with  the 
claimants,  who  never  acceded  to  his  appointment  as  trustee. 

2.  That  the  minutes  did  not  present  the  tme  res  gedcBj — ^that  they  were  not  pro- 
bative, seeing  that  they  had  not  been  written  [363]  nor  subsoibed  at  the  time,  and  were 
only  signed  by  the  preses  on  the  last  page ;  and, 

3.  That  supposing  the  minutes  were  probative,  they  merely  established  a  concurrence 
relative  to  an  interim  arrangement  which  had  not  been  carried  into  effect;  and  that  in 
the  present  case  the  diligence  and  preference  had  been  actually  executed  and  acquired ; 
whereas,  in  all  the  cases  which  had  hitherto  occurred,  diligence  had  been  attempted 
after  the  personal  bar  had  existed,  so  that  the  authorities  founded  on  could  have  no 
application. 

The  Lord  Ordinary  having  reported  the  case. 
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Skenej  for  Landale,  lested  his  plea  on  the  terms  of  the  resolution  of  th^  meeting  of 
the  3d  of  Septemher,  in  which  Mr.  Bams  had  concurred,  and  therefore  maintained  that 
the  claimants  must  he  held  to  have  ahandoned  the  arrestment. 

Dean  of  FcKnUy,  for  the  claimants,  maintained  that  the  resolution  had  reference 
merely  to  suhsequent  diligence,  and  to  an  interim  arrangement ;  and  therefore,  as  the 
arrestment  was  prior  to  the  resolution,  and  the  arrangement  had  not  taken  place,  it 
could  not  he  affected  hy  the  resolution ; — that  there  were  no  other  arrestments  to  form 
the  suhject  of  a  pari  passu  ranking ; — and  that»  in  the  circumstances,  even  a  sequestra- 
tion would  not  have  cut  down  their  airestment. 

Nothing  was  said,  prior  to  the  judgment,  relative  to  the  assignation,  and  the  decision 
was  therefore  confined  to  the  arrestment.  The  Court  accordingly  unanimously  "  repelled 
the  claim  made  to  the  fund  in  medio  upon  the  part  of  Messrs.  Francis  and  Thomas  Lea 
and  their  mandatory  hy  virtue  of  the  arrestment  in  question, — preferred  the  claim  of 
Geoige  Landale,  as  trustee  for  the  creditors  of  Thomas  Richardson,  to  the  said  fund  in 
medio"  and  foimd  expenses  due. 

Lord  Balgrat. — I  have  formed  a  very  clear  opinion  upon  this  case.  Instructions 
were  given  to  an  agent  here  hy  the  claimants,  English  creditors,  to  recover  payment  of 
their  deht ;  and  that  agent  (who,  we  must  presume,  was  fully  authorized)  attended  the 
meeting  of  the  3d  of  Septemher,  and  concurred  in  the  resolution  then  made.  We  must 
therefore  hold  the  claimants  to  have  heen  present,  and  to  have  agreed  that  no  prefer- 
ences should  he  acquired.  It  is  said  that  the  minutes  are  not  probative,  because  they 
were  not  written  out  or  subscribed  by  the  preses  at  the  time ;  but  it  is  well  known  that 
at  almost  every  meeting  it  is  the  practice  to  make  out  a  mere  scroll  at  the  time,  and 
thereafter  to  extend  the  minutes,  which  are  then  subscribed  and  authenticated  by  the 
preses.  Accordingly  I  know  that  such  is  the  practice  at  meetings  of  freeholders, 
magistrates,  &c  Now,  observe  the  very  strong  terms  of  the  unanimous  resolution. 
The  trustee  is  directed  to  take  *'  care  that  no  preferences  be  obtained  by  diligence  of  any 
creditor,  (although  it  is  believed  this  will  not  be  at-  [354]  -tempted,)  as  a  sequestration, 
which  it  would  render  indispensable,  must  prove  extremely  prejudicial  to  the  interests 
of  all  concerned.''  This  was  the  time  when  the  claimants  should  have  spoken  out. 
Every  one  must  act  on  such  occasions  with  the  most  perfect  bona  fides^  and  no  one  is 
entitled  to  lull  other  creditors  into  a  line  of  conduct  which  they  would  otherwise  not 
have  followed.  They  are  all  sailing  in  the  same  boat,  and  must  speak  out  fairly  and 
openly ;  and  in  this  case,  if  it  had  been  mentioned  that  the  claimants  had  an  arrestment, 
a  sequestration  would  have  been  immediately  taken  ont,  by  which  it  would  have  been 
cut  down. 

Lord  Craigib  concurred. 

Lord  Oillixs. — The  distinguishing  circumstance  in  this  case  is,  that  there  was  not 
a  mere  non  repugnantiOf  but  an  actual  concurrence  in  the  resolution  that  no  preferences 
should  be  taken.  This  is  distinctly  averred  upon  the  record,  and  not  denied,  so  that 
the  objection  as  to  the  minutes  goes  for  nothing.  Indeed  I  should  have  held  the 
claimants  barred,  even  if  there  had  only  been  a  non  repugnaniia,  seeing  that  it  was 
their  duty  to  have  distinctly  announced  that  they  did  not  concur  in  the  resolution. 

Lord  Presidbnt. — ^I  am  entirely  of  the  same  opinion,  both  in  respect  of  the  con- 
currence, and  of  the  non  repugnaniia.  On  these  occasions,  a  party  who  is  in  the 
course  of  acquiring  a  preference,  or  who  has  obtained  one,  is  not  entitled  to  sit  silent ; 
and  even  if  an  agent  has  a  limited  mandate,  I  apprehend  that  if  he  go  to  such  a  meetings 
he  is  bound  to  declare  that  his  constituent  has  either  acquired  a  preference,  or  is  in  the 
course  of  doing  so,  but  that  he  has  no  authority  to  concur  in  the  measures  or  resolutions 
of  the  creditors. 

LandaUs  Aut7ioriie8.—2  Bell,  441 ;  Wilson,  Feb.  18,  1762,  (12,014);  Heriot,  June 
27,  1766,  (12,404);  Crole's  Trustee,  May  7,  1791,  (12,404);  Campbell,  July  5,  1751, 
(11,683);  Anderson,  March  2,  1813,  (E.G.). 
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No.  119.  VI.  Shaw  359.    16  Jm.  1828.    2nd  Diy.— Lord  Maokenzie. 

Mack  and  Wothebsfoon,  Porsuera. — Jamesan. 
Mrs.  Gemmell  and  Husband,  Defenders. — Marshall 


Process — [Reclaiming  Note — Suspension], — Deciee  haviDg  been  obtained  against  a  client 
by  a  partnership  of  two  law  agents,  one  of  whom  only  was  qualified  to  practise  before 
this  Court,  for  a  business  account  incurred  in  a  litigation  before  the  Court ;  and  the 
qualified  partner  having  died  after  decree  was  pronounced  by  the  Lord  Ordinary,  and 
the  client  haying  reclaimed  and  contended  that  the  surriying  disqualified  partner  was 
not  entitled  to  such  decree ;  the  Court  refused  to  listen  to  the  objection  as  in  support 
of  the  reclaiming  note. 

In  an  action  at  the  instance  of  Mack  and  Wotherspoon,  writers  in  Edinburgh, 
against  their  clients  Mr.  and  Mrs.  Oemmell,  for  payment  of  accounts  for  business  done 
in  a  litigation  in  this  Court,  the  Lord  Ordinary  gave  an  interim  decree  for  a  certain 
sum  admitted  to  be  due.  Against  this  decree  Gemmells  presented  a  reclaiming  note, 
and  contended,  inter  aHa,  that  since  the  interlocutor  was  pronounced  Mr.  Mack  had 
died,  and  that  as  Mr.  Wotherspoon  was  not  entitled  to  practise  before  this  Court,  he 
was  not  entitled  to  insist  for  payment.  Their  Lordships  refused  the  note,  holding  that 
the  proper  mode  of  trying  the  objection  under  the  circumstances  was  by  a  suspension* 


No.  120.  VL  Shaw  359.    Id  Jan.  1828.    2nd  Diy.— Lord  Medwyn. 

M.  M'Kenzie  V.  T.  Houston. 

[Fully  reported  5  W.  &  S.  422 ;  5  S.R.R.  (H.L.)  616.] 


No.  121.  VI.  Shaw  360.    17  Jan.  1828.    let  Diy.— LordOorehonfie. 

A.  Mein,  (Landale  and  Company's  Trustee,)  Advocator.— J9.  of  F,  Mancreif 

— MorUeUh. 

B.  Bogle  and  Gompant,  Eespondents. — Jameson — Ivory. 

Bstention — \Sdle\, — A  party  haying  purchased  three  lots  of  sugar,  of  which  he  received 
delivery,  but  paid  no  part  of  the  price ;  and  having  thereafter  bought  another  lot  as 
a  separate  transaction,  for  which  ready  cash  was  to  be  paid ;  and  having  paid  the 
greater  part  of  the  price  of  the  fourth  lot,  but  having  become  bankrupt  before 
delivery — Held,  in  a  question  between  the  seller  and  the  creditors  of  the  purchaser, 
that  the  seller  was  entitled  to  retain  the  last  lot  of  the  sugars  in  security  and  payment 
of  the  price  of  the  former  ones,  independently  of  the  specialty  that  the  whole  price 
of  the  last  lot  had  not  been  paid. 

On  the  20th  and  27th  of  June  and  22d  of  August  1823,  Bogle  and  Company, 
merchants  in  Glasgow,  sold  to  John  Landale  and  Company,  also  merchants  there,  three 
lots  of  sugar,  of  which  they  received  delivery,  but  did  not  pay  the  price.  On  the  2d 
of  September  they  purchased  another  lot  at  the  price  of  L.798 : 1 : 6,  which  was  to  be 
paid  in  cash.  To  account  of  the  price  of  this  last  lot  Landale  and  Company  paid  L.765, 
leaving  a  balance  upon  this  transaction  of  L.33 : 1 : 6.  This  lot,  however,  was  not 
delivered,  and  it  remained  in  the  possession  of  Bogle  and  Company  when  the  estates  of 
Landale  and  Company  were  sequestrated,  on  the  19th  of  September.  The  total  price 
of  the  four  lots  of  sugar  amounted  to  L.1769:9:7;  and,  after  deducting  the  above 
payment  of  L.765,  there  remained  due  to  Bogle  and  Company  L.  1004: 9:7.  Mein, 
having  been  elected  trustee  on  the  estate  of  Bogle  and  Company,  brought  an  action 
before  the  Magistrates  of  Glasgow  against  Bogle  and  Company  for  delivery  of  the  last 
lot  of  sugars,  or  otherwise  to  pay  to  him  the  value  thereof. 

In  defence.  Bogle  and  Company  maintained  that  they  were  entitled  to  hold  these 
sugars  in  security  and  payment  of  the  balance  remaining  due  to  them.     The  Magistrates 
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appointed  them  to  state  in  a  condescendence  "  whether  they  aver  and  will  undertake  to 
prove  that  the  sale  of  sugars^  which  forms  the  [361]  sabject  of  the  libel,  was  not  a 
separate  and  distinct  contract  or  transaction  forming  a  whole  of  itself,  but  merely  a  part 
of  a  series  of  transactions  of  mutual  debit  and  credit  constituting  an  account-current,  to 
be  settled  by  payment  of  a  balance  after  the  lapse  of  the  stipulated  credits,  or  ordinary 
period  of  dealing." 

They  accordingly  lodged  a  condescendence,  in  which  they  admitted  "  that  the  sale 
was  a  separate  and  distinct  transaction  between  the  parties,  so  far  as  the  mere  contract 
of  sale  was  concerned ; "  but  they  also  stated  that  the  contract  had  not  been  completed 
by  delivery  or  full  payment  of  the  price.  The  Magistrates,  after  finding  that  the  parties 
were  agreed  as  to  the  facts,  appointed  them  to  lodge  memorials,  arguing  "  shortly  the 
point  of  law,  whether  the  defenders  are  entitled  to  withhold  performance  of  their 
obligation  adfadum  prcestandum,  until  the  pursuer  and  his  cedents  fulfil  the  obligation 
ad  solvendum  previously  incumbent  on  them ;  in  other  words,  whether  the  defenders 
are  entitled  to  set  off  their  personal  obligation  of  delivery  against  the  personal  obliga- 
tion of  payment  incumbent  on  the  pursuer's  cedents,  to  the  effect  of  extinguishing  pro 
tanto  the  reciprocal  obligations ;  as  also  to  specify  any  authorities  on  which  they 
may  found."  Thereafter,  on  advising  these  memorials  '*  on  the  points  of  law  involved 
in  the  case,"  the  Magistrates  sustained  the  defences,  and  assoilzied  Bogle  and  Com- 
pany, with  expenses. 

Mein  having  brought  an  advocation,  the  Lord  Ordinary  repelled  the  reasons,  re- 
mitted the  cause  HmpHcUer,  and  found  expenses  due.  Against  this  judgment  Mein 
reclaimed,  and  in  support  of  the  reclaiming  note 

The  Dean  of  FacuUy  pleaded : — This  is  a  pure  question  of  law,  as  the  parties  are 
agreed  on  the  ^ts.  It  is  true  that  Landale  and  Company  had  several  transactions 
with  Bogle  and  Company,  and  that  there  was  an  account-current  between  them ;  but 
this  was  a  separate  and  independent  transaction.  The  payment  which  had  been  made 
was  the  phce  of  the  goods  in  question ;  and  therefore  the  creditors  of  Landale  and 
Company  were  entitled  to  delivery,  as  the  counter  part  of  the  contract,  without  reference 
to  the  s^te  of  the  account-current.  If  there  had  been  no  bankruptcy,  it  was  clear  that 
Bogle  and  Company  could  not  have  retained  the  sugars  in  security  of  their  account^ 
current^  because  it  was  admitted  that  this  sale  was  entirely  unconnected  with  the 
previous  ones.  But  the  element  of  bankruptcy  could  be  of  no  avail  in  this  question. 
It  might  have  been  of  importance  if  Bogle  and  Company  had  become  bankrupt  with 
the  sugars  in  their  possession,  and  if  we  had  been  claiming  them  from  the  creditors  of 
that  company.  In  that  case  the  interests  [362]  of  third  parties  would  have  intervened, 
and  we  could  only  have  claimed  on  the  estate  of  Bogle  and  Company  for  the  price 
which  we  had  paid.  But  here  the  question  was  with  Bogle  and  Company  themselves, 
so  that  the  rights  of  third  parties  did  not  interfere,  and  they  were  under  an  express 
obligation  to  deliver  the  sugars.  It  is  said,  however,  that  while  we  have  a  personal 
claim  for  delivery,  they,  on  the  other  hand,  have  a  personal  claim  for  payment  of  their 
balance,  and  that  they  are  entitled  to  retain  in  security  of  it.  But  these  claims  are  not 
homogeneous ;  the  one  is  a  claim  ad  fadum  prceetandum^  and  the  other  is  that  of  a 
debt  It  is  clear,  therefore,  that  there  are  no  termini  IwJbiles  lot  the  plea  maintained 
on  the  other  side.  Besides,  there  is  a  manifest  distinction  between  thiiB  and  the  other 
cases  which  have  hitherto  occurred.  Here  Bogle  and  Company  claim  a  right  of  lien  in 
security  of  a  prior  debt ;  whereas  in  the  other  cases  the  security  was  claimed,  and  effect 
given  to  it,  in  regard  to  debts  mtbsequenUy  contracted.  The  principle  on  which  these 
cases  was  decided  was,  that  credit  must  be  held  to  have  been  given  on  the  faith  of  the 
creditor  having  a  right  of  retention  over  goods  previously  in  his  possession.  But  here 
the  debt  in  security  of  which  the  present  claim  was  made,  had  been  contracted  wijbhout 
reliance  upon  any  right  of  retention,  so  that  the  principle  of  these  cases  could  not 
apply. 

Jameson^  for  Bogle  and  Company,  after  mentioning  that  in  this  case  the  whole 
price  had  not  been  paid — that  no  order  of  delivery  or  possession  had  been  given — that 
consequently  Landide  and  Company  could  not  have  demanded  delivery,  and  that  Bogle 
and  Company  remained  undivested  proprietors,  was  stopped  by  the  Court,  who  adhered 
to  the  Lord  Ordinary's  interlocutor. 

Lord  Gilubs. — ^The  fact  of  the  full  price  not  having  been  paid  is  sufficient  to  decide 
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the  case,  because  Landale  and  Company,  at  the  date  of  their  bankruptcy,  could  not 
have  demanded  possession  of  the  goods.  But,  independent  altogether  of  that  Bpecmlty^ 
I  am  clear  that  upon  general  principles  Bogle  and  Company  had  a  right  to  hold  the 
goods  in  security  of  the  balance  due  to  them,  and  therefore  I  concur  in  the  interlocutor 
of  the  Lord  Ordinary. 

The  other  Judges  expressed  the  same  opinion,  and  the  reporter  was  desired  by  the 
Court  to  state  that  they  did  not  mean  to  rest  their  judgment  upon  the  specialty,  but 
upon  the  general  ground  that  Bogle  and  Company  had  a  right  of  retention  over  the 
sugars  in  security  of  the  balance  due  to  them.^ 

[Cf.  Brown  v.  Swnmermlle,  6  D.  1275.] 


No.  122.  VI.  Shaw  363.    17  Jan.  1828.     1st  Div. 

G.  C.  Gaywood,  Petitioner. — Maidment. 

Process — [Reduction — Production  of  recorded  Deed]. — A  party  having  raised  a  reduction 
of  a  recorded  deed  on  the.  ground  of  vitiation,  the  Court  refused  to  order  it  to  be  pro- 
duced in  process,  but  ordained  the  depute  Clerk  Register  to  attend  and  exhibit  it  at 
all  necessary  diets. 

Gay  wood  raised  an  action  of  reduction  of  a  deed  of  settlement  on  the  ground  of 
vitiation  in  substantialibus,  which  had  been  recorded,  and  the  defender  satisfied  the 
production  by  lodging  an  extract,  but  denied  the '  vitiation  to  the  extent  libelled. 
Graywood  then  presented  a  petition  for  a  warrant  on  the  Lord  Clerk  Register  to  transmit 
the  deed  itself  to  the  clerk  of  the  process ;  but  it  having  been  represented  that  as  the 
alleged  vitiation  was  at  the  folding  up  part  of  the  deed,  it  might  be  increased  if  it  were 
to  form  part  of  the  process,  the  Court  "  ordained  Mr.  Robertson,  one  of  the  Lord  Clerk 
Register's  deputes,  to  attend  the  diets  of  Court  in  relation  to  this  process,  with  the 
principal  disposition  and  deed  of  settlement,  when  necessary,"  in  order  to  exhibit  the 
same. 


No.  124.  VI.  Shaw  363.    17  Jan.  1828.    2nd  Div.— Lord  Gringletie. 

Mrs.  Stainton  and  Miss  Carolinb  Stainton,  Claimanta — Sol.-Oen,  Hope — 

Alidon. 

Miss  Anne  Stainton,  Claimant. — D, .  of  F.  Mon4srtiff--Sa'ndf6rd. 

Trustees  of  the  late  Joseph  Stainton,  Respondents. — Jeffrey — Tavm. 

Testament — Proof — [Unsigned  Holograph  Instructions  or  Settlement] — Trust — Ex- 
penses.— ^A  party  having  executed  a  trust-deed  for  behoof  of  such  persons  as  he  might 
appoint  by  any  writing  under  his  hand,  though  informal,  and  also  a  deed  of  settle- 
ment with  reference  to  this,  reserving  full  power  to  alter ;  and  having  afterwards 
given  holograph  instructions,  signed  by  himself,  for  preparing  a  new  deed  of  settle- 
ment, the  draft  of  which  was  sent  to  him  while  confined  to  bed  by  indisposition ; 
and  having  been  seized  one  or  two  days  thereafter  with  a  severe  illness,  of  which  he 
died,  without  having  executed  any  regular  deed,  or  initialed  the  draft — Held  that  the 
holograph  notes  were  not  effectual, — 2. — ^The  expenses  incurred  by  all  parties 
appointed  to  be  paid  out  of  the  trust-fund. 

[364]  The  late  Joseph  Stainton,  in  the  year  1820,  executed  a  trust-deed  of  settle- 
ment, the  purposes  of  which  were  declared  to  be, — 1.  For  payment  of  his  debts.  2. 
For  payment  to  his.  wife,  the  claimant,  Mrs.  Stainton,  of  the  provisions  contained  in 
their  contract  of  marriage  entered  into  of  the  same  date ;  and,  3.  "  For  the  payment  of 
such  other  provisions,  annuities,  legacies,  and  bequests, — and  for  investing,  appropriating, 
and  applying  the  free  residue  and  reversion  of  my  said  whole  estate,  real  and  personal, 

^  No  authorities  were  referred  to  in  the  record  or  mentioned  at  the  Bar, 
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to  Buch  uses  and  purposes,  &c.  as  I  shall  direct  and  appoint  by  any  deed  abready  executed 
or  which  may  be  executed  by  me,  or  by  any  letter  or  other  writing  under  my  hand, 
either  now  or  at  any  other  period  of  my  life,  haying  reference  to  these  presents ;  the 
informality  of  any  such  writings  being  hereby  dispensed  with,  any  law  or  practice  to 
the  contrary  notwithstanding ; "  and  Mr.  Stainton  further  reserved  to  himself  "  full 
power  and  liberty,  at  any  time  of  his  life,  and  even  on  deathbed,  to  alter,  innovate, 
revoke,  change,  or  annul  these  presents,  either  in  whole  or  in  part." 

The  provisions  in  the  marriage  contract  were  L.200  a  year  to  his  wife  in  the  event 
of  her  survivance,  together  with  the  liferent  of  a  house  and  certain  fields  adjoining,  and 
the  property  of  the  furniture  contained  in  it;  and  to  the  children  of  the  marriage 
L.5000  if  there  should  be  one  left  at  Mr.  Stainton's  death,  L.8000  if  two,  and  L.10,000 
if  three  should  be  left. 

Of  the  same  date  he  also  executed  a  deed  of  instructions  to  his  trustees,  by  which 
the  residue  of  his  estate,  after  paying  debts  and  provisions,  was  directed  to  be  settled 
under  a  strict  entail  in  favour  of  the  heirs-male  of  his  body,  and  certain  other  substitutes ; 
and  in  which  he  in  like  manner  reserved  ''  full  power  and  liberty,  at  any  time  of  my 
life,  to  alter,  innovate,  change,  or  annul  these  presents  by  any  writing  under  my  hand, 
as  I  shall  think  proper." 

On  the  birth  of  the  claimant  Caroline  Stainton  in  1823,  Mr.  Stainton  executed  a 
codicil  by  which  he  directed  his  trustees,  inter  aluZj  to  pay  L.7000  to  Caroline,  or  such 
other  child  as  may  not  succeed  to  the  residue  of  his  estote  under  the  entail,  reserving 
power  to  alter,  "  as  before  mentioned."  Two  sons,  Joseph  and  Lucien,  were  afterwards 
bom  to  him,  whereupon  he  executed  another  codicil,  directing  his  trustees,  upon  Lucien, 
the  youngest,  attaining  the.  age  of  twenty-four,  to  set  apart,  assign,  and  convey  over  to 
him  eighteen  shares  of  Carron  stock,  valued  at  L.4500. 

Mr.  Stainton  had  also,  by  his  original  deed  of  settlement,  made  a  provision  of 
L.10,000  in  favour  of  Anne  Stainton,  his  natural  daughter,  with  an  allowance  of  L.250 
a  year  for  her  maintenance  [365]  and  education ;  which  sums  were,  by  a  subsequent 
codicil,  restricted  to  L.7000  and  L.200  respectively. 

In  January  1825,  Mr.  Stainton,  with  a  view  to  execute  a  new  set  of  deeds  of  settle- 
ment, transmitted  to  his  agents  written  instructions,  holograph  of  himself,  explaining 
his  views  in  regard  to  the  distribution  of  his  property.  With  reference  to  these,  his 
agents  sent  several  queries  to  him,  to  which  he  returned  answers  in  a  letter  holograph 
of,  and  signed  by  him. 

These  answers  contained,  inter  alia^  the  following  statement  of  his  intentions : — 

1.  In  reference  to  Mrs.  Stainton's  annuity, — "It  is  my  intention,  if  I  can  make  it 
good,  that  Mrs.  Stainton  should  have,  during  her  life,  the  houses  and  land  mentioned 
in  her  contract  of  marriage,  as  also  the  lodge  park  mentioned  in  a  codicil,  with  an 
annuity  of  L.600  in  place  of  the  L.200  stated  in  the  marriage  contract,  while  she 
continues  my  widow." 

2.  In  reference  to  the  provisions  to  his  younger  children, — ''  If  my  circumstances 
would  admit  of  it,  and  if  I  should  have  no  more  children,  I  would  wish  to  raise  up 
Caroline's  fortune  to  L.10,000,  and  L.3300  added  to  Lucien's  L.4500  of  Carron  Stock, 
which  will,  if  matters  be  no  worse  at  Carron,  be  equal  to  L.10,000." — "  In  the  event  of 
one  of  the  younger  children  dying,  the  fortune  to  go  to  the  surviving  younger  children ; 
but  if  Lucien  should  die,  I  should  wish  Caroline  to  have  L.2600  of  his  Carron  Stock, 
and  the  remaining  L.20()0  of  Carron  Stock  to  be  divided  among  the  surviving  children 
in  equal  shares ; "  and  in  answer  to  another  query, — "  I  don't  think  that  the  heir  should 
have  any  part  of  the  younger  children's  fortunes,  in  the  event  of  their  deaths,  unless 
they  should  all  die." 

3.  In  reference  to  the  provisions  to  Anne  Stainton,  Mr.  Stainton  had,  by  holograph 
pencil  jottings  on  the  original  deed,  marked  his  intention  to  restrict  her  provision  of 
L.7000  and  idlowance  of  L.200  to  L.5000  and  L.100 ;  and  in  answer  to  a  query  from 
his  agents  on  this  subject  he  wrote — "  I  should  wish  to  give  Anne  L.5000  as  soon  as 
my  circumstances  wotUd  permit,  and  till  then  L.100  of  annual  provision."  This  answer, 
like  the  others,  was  holograph  of  Mr.  Stainton,  and  the  whole  was  signed  by  him." 

These  answers  were  transmitted  by  Mr  Stainton,  on  the  5th  of  February  1825,  to 
his  agents,  who  sent  him  a  draft  of  the  proposed  deed  of  settlement  on  the  17th. 
Beceipt  of  this  was  acknowledged,  in  a  letter  of  the  18th,  by  Mr.  Stainton's  nephew, 
who  stated  that  Mr.  Stainton  had  b^en  confined  to  bed  by  indisposition  for  ten  di^ 
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previoualy,  but  was  beginning  to  recrnit.  [366]  On  the  19th  (or  the  2l8t|  according  to 
the  averments  of  one  of  the  parties,)  Mr.  Stainton's  illness  became  very  alarming.  On 
the  22d  an  express  was  sent  to  Edinburgh  for  medical  assistance ;  but  he  died  in  the 
course  of  that  evening,  without  any  deed  having  been  executed,  or  without  his  having 
initialed  the  draft  as  approved  by  him. 

Mr.  Stainton's  property  was  fully  sufficient  to  answer  all  the  increased  provisions 
intended  by  him  in  his  new  deed  of  settlement ;  and  in  these  circumstances  a  question 
arose,  whether  effect  was  to  be  given  to  the  holograph  instructions  to  his  agents  f  In 
order  to  have  this  determined,  the  trustees  under  the  existing  deeds  raised  the  present 
action  of  multiplepoinding,  in  which  claims  were  lodged  for  Mrs.  Stainton  and  Gioroline 
Stainton,  and  for  Anne  Stainton. 

Mrs.  Stainton  and  Caroline  claimed  the  increased  provisions  contained  in  the 
holograph  notes,  and  the  latter  also  claimed  right,  in  virtue  of  these  notes,  to  the  pro- 
visions in  favour  of  her  brother  Lucien,  who  had  since  died ;  and  Anne  Stainton,  on 
the  other  hand,  claimed  the  provisions  in  her  favour  in  the  original  deeds,  undiminished 
by  the  intended  alterations  contained  in  the  jottings  and  notes. 

For  Mrs.  Stainton  and  Caroline  it  was  contended.  That  as  the  original  trust-deed 
was  for  behoof  of  such  persons  as  the  granter  should  appoint  by  any  writing  under  his 
hand,  however  informal,  and  as  he  had  reserved  full  power  to  alter,  the  holograph  notes 
were  in  themselves  sufficient  declarations  of  will  to  form  an  effectual  alteration ;  but,  at 
all  events,  effect  must  be  given  to  them  in  this  case,  on  the  ground  that  the  deceased 
was  only  prevented  from  executing  a  regular  deed  by  sudden  death. 

To  thiB  it  was  answered  by  the  trustees.  That  the  notes  merely  showed  an  intention 
on  the  part  of  Mr.  Stainton  to  alter  his  former  settlements ;  but  that  as  something  still 
remained  to  be  done,  the  case  came  exactly  under  the  rule  adopted  by  the  House  of 
Lords  in  Sir  Hector  Munro  v,  Coutts,  and  followed  here  in  the  late  case  of  Walker  v 
Steele ;  and  as  to  the  plea  of  sudden  death,  that  the  circumstances  did  not  afford 
room  for  it 

This  argument  was  abo  used  by  Anne  Stainton  in  support  of  her  claim  to  the  pro- 
visions contained  in  the  original  deeds ;  and  it  was  met  by  the  trustees,  on  the  other 
hand,  by  the  argument  maintained  for  Mrs.  Stainton  and  Caroline. 

The  Lord  Ordinary  having  reported  the  cause  on  Cases,  the  Court  repelled  the 
claims  for  Caroline  and  Mrs.  Stainton,  except  to  the  extent  of  the  provisions  contained 
in  the  original  deeds ;  sustained  that  for  Anne  Stainton  to  the  provisions  contained 
[367]  in  these  deeds ;  and  appointed  the  expenses  of  all  the  parties  to  be  paid  out  of 
the  trust-funds. 

Lord  Jubtiob-Clbbk. — ^The  trust-deed  of  Mr.  Stainton  provides  that  the  trustee 
shall  hold  the  property  for  behoof  of  such  persons  as  he  might  appoint  by  any  writing, 
the  formality  of  which  is  dispensed  with ;  and  the  question  is,  whether  these  notes  and 
instructions  are  a  sufficient  declaration  of  will  f  I  think  the  case  is  brought  exactly  to 
that  of  Sir  Hector  Munro ;  and  that  though  it  is  clearly  proved  that  the  deceased  had 
an  intention  of  altering  his  previous  settlements,  and  had  given  directions  for  that 
purpose,  and  that  the  draft  was  sent  out  to  him  when  indisposed,  but  before  he  was 
seized  with  the  actual  malady  of  which  he  died,  or  became  materially  ill,  still,  not  having 
executed  the  deed,  or  even  initialed  the  draft  before  him  as  approved  of,  I  cannot 
distinguish  this  from  the  case  of  Munro,  where  a  holograph  letter  was  held  as  only 
indicating  an  intention  to  do  what  was  to  be  a  future  act ;  and  I  must  hold  that  the 
deceased  did  not  mean  his  will  to  depend  on  these  instructions,  but  on  the  deed  to  be 
executed. 

Lord  Olxnlbb. — I  am  of  the  same  opinion.  Munro's  case  was  much  more 
favourable  for  supporting  the  deed  than  this. 

Lord  Pitmillt. — I  am  entirely  of  the  same  opinion. 

Lord  Allowat. — I  concur.  The  Lord  Chancellor's  words  in  the  case  of  Munro 
express  exactly  my  opinion ;  and  the  point  has  since  been  considered  in  the  case  of 
Walker  and  Steele,  where  the  same  rule  was  adopted. 

Authorities  for  Mrs,  and  Miss  Caroline  Stainton, — 3  Ersk.  2,  53;  Panton,  Jan.  22, 
1824,  {ante  VoL  H.  No.  632);  M*Lauchlan,  June  1,  1821,  (ante,  VoL  L  No.  45); 
Pennicuick,  Jan,  20,  1709,  (16,971);  Tittill,  Dec.  6,  1610,  (16,959);  Habberfield  v. 
Browning,  (4  Vesey,  200) ;  Carey  v.  Askew,  (1  Cox's  Cases  in  Equity,  241). 
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AutTioriHea  far  Miss  Anne  Sitoinfon.— Munro  v.  Coutts,  July  2, 1813,  (1  Dow,  437) ; 
Walker  v.  Steele,  Dec.  16,  1825.  {ante,  VoL  IV.  No.  230). 

[Cf.  Baird  v.  Japp,  18  D.  1269.] 


No.  129.  VI.  Shaw  384.    18  Jan.  1828.    2nd  Div.— Lord  Mackenzie. 

P.  Marshall,  Advocator. — Skene — BucJumcm, 

P:  Hynd  and  Colonel  A.  K.  M'Donnell,  Bespondents. — Murray — Oraham  Bell. 

Sale — Bona  Fides — [Private  knowledge  of  prior  rigM]. — ^A  party  having  sold  wood,  and 
thereafter  sold  it  a  second  time  to  a  thinl  party  who  had  subscribed  as  witness  to  the 
missives  with  the  previous  purchaser,  and  who  knew  of  the  existence  of  the  prior 
sale,  the  proprietor  holding  out  to  this  third  party  that  the  former  purchaser  had 
forfeited  his  bargain  by  failure  to  implement  its  conditions,  but  he  having  made  the 
purchase  without  inquiring  at  the  former  purchaser. — Held  that  he  was  not  entitled 
to  be  considered  a  hand  fide  purchaser;  but  that  the  first  purchaser,  though  he  had 
not  obtained  prior  possession,  was  entitled  to  the  wood  in  a  question  with  him  equally 
as  with  the  proprietor. 

The  late  Macdonnell  of  Glengarry,  in  the  month  of  July  1824,  exposed  for  sale  by 
public  roup  certain  birch  woods  belonging  to  him  in  Glengarry,  for  the  purpose  of  being 
cut  into  staves     The  articles  of  roup  contained,  inter  alia,  the  following  provisions : — 
'<  Payment  to  be  made  by  each  purchaser  in  ready  money  at  commencing  operations  in 
the  wood,  when  the  amount  purchased  is  under  L.100 ;  and  when  exceeding  that  sum, 
to  be  paid  in  moieties,  say  a  third  part  of  the  purchase  price  at  commencement,  and  a 
third  more  when  the  other  third  is  broke  upon,  and  so  on ;  '^  and  *'  the  cutting  of  the 
wood  to  commence  as  soon  as  the  purchaser  may  feel  inclined,  and  to  be  all  cut  on  or 
before  Whitsunday  1825,  or  at  least  1826."    Another  condition  was  interlined  in  the 
articles  of  roup,  that  the  ground  was  to  be  cleared  within  two  years  of  the  date  of  the 
sale ;  but  no  obligation  was  [386]  stipulated  to  be  laid  on  the  purchasers,  as  to  their 
commencing  the  cutting  within  any  definite  time.     Glengarry,  however,  alleged  that 
there  was  a  condition  verbally  agreed  to,  that  the  cutting  of  the  wood  was  to  commence, 
and  the  first  instalment  of  the  price  to  be  paid,  within  three  weeks  of  the  sale ;  but 
this  was  denied,  and  no  written  evidence-of  it  was  offered.    At  this  sale  Marshall,  the 
advocator,  purchased  certain  lots  at  the  price  of  L.219,  10s.,  the  bargain  regaixiing 
which  was  reduced  into  regular  form  by  a  missive  offer  on  his  part,  accepted  by  Glen- 
garry.   This  missive  stipulated  the  following  terms  as  to  the  cutting  and  payment,  viz. 
"  Me  to  have  full  liberty  to  cut  the  wood  during  the  period  of  two  years  from  Whit- 
sunday last ;— one-third  of  the  purchase-money  to  be  paid  when  I  commence  the 
manufacturing  of  the  wood— one-third  more  when  I  have  broke  in  upon  the  other 
third  part  of  the  wood — and  the  last  moiety  when  I  begin  to  manufacture  the  last  third 
part  of  the  said  lots."    And  Glengarry's  acceptance,  written  on  the  same  paper,  was 
as  follows  : — "  I  hereby  agree  to  your  offer  for  the  woods  of  Glenquoich,  &c.  as  stated 
in  the  preceding  pages,  and  consequently  have  no  objections  to  your  commencing  the 
manufacturing  the  same  at  your  earliest  convenience."    The  missive  and  acceptance 
were  dated  the  same  day  with  the  roup,  and  the  respondent  Hynd  signed  as  a  witness 
to  the  acceptance ;  and  it  was  alleged  that  he  had  been  present  at  the  roup,  but  this 
averment  was  denied  on  his  part 

As  it  did  not  suit  the  convenience  of  Marshall  to  cut  the  wood  that  season,  he  took 
no  steps  for  this  purpose.  On  the  9th  of  November,  however.  Glengarry  addressed  to 
him  a  letter,  intimating  that^  "  failing  a  remittance  in  full  of  the  first  instalment  of  the 
price  within  eight  days,"  the  lot  purchased  by  him  would  be  exposed  for  sale  at  his 
risk  and  expense.  Marshall  returned  no  written  answer  to  this  letter ;  but  he  averred 
that  shortly  thereafter  he  had  called  at  Glengarry  House,  and  in  Glengarry's  absence 
had  told  his  clerk  that  he  was  to  commence  cutting  the  moment  the  weather  permitted, 
it  being  ixnpossihle  to  cut  the  wood  at  that  season.  This  statement,  however,  was 
denied  by  Glengarry,  who,  on  the  26th  December,  caused  his  clerk  to  address  another 
letter  to  Marshall,  as  follows : — '*  I  am  desired  by  Glengarry  and  Glanronald  to  inforqi 
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jou,  that  miless  you  will  come  forward,  on  or  before  the  20ih  of  January  first,  to  make 
payment  of  the  first  instalment  of  the  payment  of  Olenquoich  wood,  &e.,  it  will  be 
resold  to  the  highest  bidder."  In  the  mean  time,  however,  on  the  2d  of  Noyember, 
and  before  writing  the  first-mentioned  letter,  Glengarry  had  received  an  offer  [386]  for 
the  woods  in  question,  and  certain  other  woods  of  Olenbarrisdale,  from  the  respondent 
Hynd,  to  whom  an  answer  was  returned  the  day  following,  in  these  terms : — "  In  reply 
to  your  letter  of  the  2d  instant,  I  am  desired  by  Clanronald  and  Glengarry  to  say,  that 
the  man  who  purchased  the  Glenquoich  and  Loch  Quoichside  lots  has  been  written  to 
this  day,  reminding  him  of  the  terms  of  his  bargain,  before  any  thing  could  be  done. 
It  was  sold  to  him  for  L.219,  10s.  sterling,  and  we  still  look  for  that  price.  However, 
if  he  fails  to  come  forward  after  this  notice,  it  shall  be  afterwards  sold  to  the  highest 
bidder ;  and  if  you  agree  to  give  the  price  for  which  it  was  sold  to  Marshall,  you  shall 
have  the  preference  for  the  Glenbarrisdale  wood,  which  will  not  be  sold  till  this  is 
parted  with."  Thereafter,  on  the  24th  of  December,  being  two  days  before  the  date  of 
the  second  letter  written  to  Marshall,  Glengarry  wrote  to  Hynd,  offering  to  sell  him  the 
wood  in  question  for  L.219,  lOs,  (being  the  price  stipulated  by  Marshall,)  one-thiid  of 
the  whole  sum  to  be  paid  on  the  20th  of  January,  and  referring  to  the  agreement  with 
Marshall  as  fixing  the  conditions  and  privileges  of  this  bargain ;  but  under  condition 
"  that  if  Marshall  come  forward  to  insist  on  his  baigain  before  you  pay  me  the  moiety 
of  the  money  due  in  January  first,  I  am  at  liberty  to  cede  the  same  to  him."  This  offer 
was  accepted  by  Hynd.  On  the  13th  of  January  Marshall  wrote  in  answer  to  the 
letter  of  the  26th  of  December  from  Glengarry's  clerk : — "  You  will  be  so  kind  as  to 
let  Colonel  Macdonnell  of  Glengarry  and  Clanronald  know  that  I  intend  to  begin  to 
manufacture  the  wood  as  soon  as  the  weather  will  permit,  which  I  hope  will  be  soon. 
Glengarry  will  have  his  money  paid,  and  the  ground  aU  cleared,  by  the  time  specified 
in  the  articles  of  sale.  You  may  expect  to  see  me  in  your  place  early  next  month." 
Glengarry  averred  that  he  did  not  receive  this  letter  till  after  the  20th  of  January ; 
and  on  the  25th  he  accepted  the  first  instalment  of  the  price  from  Hynd,  and  made 
delivery  of  the  wood  to  him  by  marking  it  off  for  cutting.  On  the  2d  of  March 
Marshall  delivered  at  Glengarry  House  a  letter,  stating  his  intention  to  commence 
cutting,  and  requesting  Glengarry  (who  was  about  to  leave  the  country)  to  give  orders 
to  his  forester  to  point  out  the  wood,  and  to  receive  the  third  part  of  tiie  money.  To 
this  application  an  answer  was  returned  by  Glengarry,  stating  that  had  Marshall  come 
forwwi  before  the  20th  of  January,  he  could  have  given  him  the  wood ;  but  that 
having  failed  to  implement  the  bargain,  which  Glengarry  alleged  was  to  pay  the  first 
instalment  three  weeks  after  the  sale,  he  had  now  closed  with  another  purchaser,  and 
would  have  nothing  more  to  do  with  Marshall. 

[387]  Notwithstanding  this,  Marshall  immediately  made  preparations  for  cutting, 
which  he  commenced  a  few  days  afterwards,  and  Hynd  also  commenced  cutting  about 
the  same  time ;  but  there  were  contradictory  averments  as  to  which  began  first.  Both 
parties  mutually  applied  to  the  Sheriff  of  Inverness-shire  for  interdict  against  the 
other ;  and  to  these  proceedings  Glengarry  became  a  party.  In  one  of  the  papers  before 
the  Sheriff,  Hynd  admitted  that,  when  he  purchased  the  wood,  he  "  was  aware  that 
Glengarry  had  previously  sold  or  agreed  to  sell  a  part  of  this  wood  to  Peter  Marshall," 
but  resold  it  to  him,  "because,  as  he  (Glengarry)  said,  Marshall  had  failed  to  fulfil  the 
conditions  incumbent  on  him.  The  Sheriff  having  finally  granted  the  interdict  against 
Marshall,  he  brought  an  advocation,  in  which  he  contended, 

1.  That  as  the  stipulated  time  for  payment  of  the  first  instalment  was,  according  to 
the  missive,  only  when  he  should  commence  the  manufacturing  of  the  wood,  or,  even 
according  to  the  articles  of  sale,  only  when  he  should  commence  to  cut  it,  and  as  there 
was  no  time  specified  within  which  he  was  to  begin  to  cut,  he  had  not  been  guilty  of 
any  failure  to  implement  the  bargain  when  Glengarry  made  the  second  sale,  which 
Glengarry  consequently  was  not  entitled  to  have  made ;  and  he  pleaded  that  the  proof 
by  parole,  offered  by  Glengarry,  of  the  stipulation  to  pay  the  first  instalment  in  three 
weeJcs,  was  incompetent. 

2.  That  Hynd,  having  signed  as  a  witness  the  missives  of  sale  between  Glengarry 
and  Marshall,  must  be  held  to  have  been  aware  of  the  terms  of  that  agreement,  and  he 
offered,  if  necessary,  to  prove  his  knowledge  of  it ;  but  he  contended  that  at  any  rate 
the  letters,  and  Hynd's  own  missive,  which  referred  to  the  agreement  with  Marehall, 
proved  that  Hynd  was  aware  of  the  existence  of  a  previous  sale  to  Marshall,  which 


VLBbaw.  MARSHALL  V.   HYND,  &a  447 

oagbt  to  have  put  him  on  the  inquiry  as  to  its  terms ;  and  that  he  was  not  in  band  fide 
to  purchase  the  wood,  without  making  such  inquiry  at  the  previous  purchaser ;  and, 

3.  That  he  had  first  ohtained  possession,  by  commencing  to  cut  before  Hynd ;  and 
that  the  acceptance  of  his  missive  by  Glengarry  was  sufficient  authority  for  his  doing 
so,  without  any  new  order  or  permission  from  him. 

On  the  other  hand  it  was  pleaded  by  Glengarry  and  Hynd,  who  gave  in 
separate  pleas, 

1.  That  the  contract  of  sale  required  delivery  to  perfect  it ;  and  that,  until  delivered* 
Glengarry  was  entitled  to  sell  the  wood  to  another  purchaser,  especially  as  Marshall 
had  failed  to  implement  the  condition  of  paying  the  first  instalment  of  the  price 
[388]  within  three  weeks  of  the  sale,  which  Glengarry  offered  to  prove  by  parole  had 
been  verbally  agreed  to  by  Marshall  as  part  of  the  bargain,  and  as  he  had  returned  no 
answer  to  the  letter  of  the  9th  of  November,  intimating  that  the  wood  would  be 
resold  if  the  instahnent  was  not  paid. 

2.  That  Hynd  was  a  band  fide  purchaser,  who  relied  on  Glengarry's  statement  as 
to  Marshall  having  failed  to  implement  his  bargain,  and  that  as  a  third  party  he  was 
entitled  to  do  so ;  and  he  denied  any  knowledge  of  the  terms  of  the  baigain  between 
Glengarry  and  Marshall ;  and, 

3.  That  Hynd  received  possession  so  early  as  the  25th  of  January,  by  the  wood 
being  marked  off  for  him,  which  was  the  usual  form  of  delivery.  It  was  averred, 
besides,  that  he  had  first  commenced  cutting ;  and  it  was  contended  that  at  any  rate 
Marshall's  possession  was  not  available  to  him,  as  he  had  not  paid  any  part  of  the 
price,  and  had  no  authority  from  Glengarry,  but,  on  the  contrary,  had  been  previously 
warned  that  the  wood  had  been  sold  to  another  person. 

The  Lord  Ordinary  pronounced  this  interlocutor  : — '*  Finds  that  the  terms  of  the 
bargain  between  the  respondent  Glengarry  and  the  advocator  Marshall  must  be  taken 
according  to  the  written  missives  between  them,  and  the  paper  of  articles  of  roup 
therein  referred  to,  and  produced  in  process ;  and  finds  that  the  offer  by  Glengarry  of 
parole  evidence  of  an  oral  condition  of  roup  published  at  the  roup,  but  not  written 
down,  is  incompetent :  Therefore  finds  that  Marshall'  had,  at  the  time  of  application  to 
the  Sheriff  of  Invemess-shire  for  interdict  by  him,  not  forfeited  his  purchase  by  any 
failure  to  commence  cutting,  or  to  pay  part  of  the  price ;  but,  on  the  contrary,  still 
held  a  valid  and  subsisting  ^tia  crediti  against  Glengarry  for  delivery  to  him  of  the  wood 
in  question  in  implement  of  the  said  missives  of  sale  to  him :  Finds,  on  the  other  hand, 
that  Marshall  never  actually  paid  any  part  of  the  price  of  the  wood  in  question,  nor 
had  any  authority  from  Glengarry  to  take  possession  of  the  same  :  Finds  that,  on  the 
contrary,  Marshall,  before  he  made  any  attempt  to  take  possession,  was  expressly  told 
by  Glengarry  that  the  bargain  with  him  (Marshall)  was  considered  to  be  no  longer 
binding,  and  that  he  could  not  get  the  wood  at  all,  as  it  had  been  sold  to  another 
person,  who  had  actually  paid  part  of  the  price :  Finds  that  in  these  circumstances 
Marshall,  though  he  may  have  made  an  attempt  at  his  own  hand  to  take  possession, 
must  be  held  in  law  never  to  have  been  in  possession  of  the  wood  at  all :  Finds,  on  the 
contrary,  that  the  respondent  Hynd  was  in  possession  of  the  said  wood  at  the  time  when 
the  appli-  [389]  -cation  for  interdict  was  presented  by  Marshall  to  the  Sheriff:  Finds 
the  bima  fides  and  maiafidea  of  Hynd  in  purchasing  the  wood  asserted  by  the  parties 
respectively,  and  therefore  appoints  the  cause  to  be  enrolled,  with  a  view,  under  the 
above  findings,  to  remit  the  same  to  the  Jury  Court." 

This  interlocutor,  in  so  far  as  it  was  unfavourable  to  the  defenders,  was  acquiesced 
in  by  them ;  but  Marshall  reclaimed,  and  contended  that  there  was  no  necessity  for  a 
remit  to  the  Jury  Court,  but  that  the  written  evidence  in  process  was  sufficient  to  prove 
Hynd's  knowledge  of  the  terms  of  the  previous  agreement,  or  at  least  of  the  existence 
of  a  previous  sale  to  him,  sufficient  to  put  him  on  his  inquiry ;  and  that  not  having 
inquired  of  the  previous  purchaser,  he  must  be  held  to  have  been  in  mala  fide. 

The  Court  recalled  the  last  part  of  the  interlocutor  of  the  Lord  Ordinary,  and  found 
"  that  the  respondent  Hynd  was  in  the  knowledge  of  the  previous  completed  bargain 
between  the  advocator  Marshall  and  Glengarry,  and  was  not  entitled  to  enter  into  a  new 
agreement  for  a  second  purchase  of  the  wood  in  question  to  the  prejudice  of  Marshall ; 
— that  there  is  no  occasion  for  further  inquiry  into  the  circumstances  of  the  case ;  and 
to  this  extent  altered  the  interlocutor  of  the  Lord  Ordinary  submitted  to  review,  advo- 
'  cated  the  cause  from  the  Sheriff  of  Invemess-shire,  recalled  tiLe  interdict  against  Marshall, 
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granted  interdict  at  his  instance  as  craved,"  and  found  the  respondents  Glengany  and 
Hynd,  conjunctly  and  severally,  liable  in  expenses  to  the  advocator  Marshall  both  in 
this  and  in  the  Inferior  Court, — ^reserving  to  the  respondent  Hynd  all  claims  at  his 
instance  against  Glengarry,  and  to  him  his  defences,  as  accords.^ 

Lord  Ordinabt. — ^The  Lord  Ordinary  thinks  that  a  party  having  a  valid  ^im  crediH 
by  missive  of  sale  to  wood  may  not  only  demand  implement  in  specie,  but  may  claim  an 
interdict  against  the  seller  or  a  maid  Jide  posterior  buyer,  to  stop  them  from  cutting 
down  the  wood,  and  rendering  specific  implement  impossible.  But  he  cannot  find  in 
process  safe  grounds  for  deciding  whether  Hynd  was  in  mold  Jide  or  not.  It  is  averred 
by  Marshall  (and  by  Glengarry  in  one  paper  in  the  Inferior  Court)  that  Hynd  was  at 
the  roup.  He  denies  this ;  and  then  there  are  opposite  [390]  averments  as  to  what  de 
/ado  took  place  and  was  understood  to  have  been  bargained  at  that  roup,  which,  what- 
ever effect  it  may  have  otherwise,  may  be  material  in  respect  to  the  honafldes  of  Hynd ; 
and,  on  the  whole,  the  Lord  Ordinary  thinks  that  this  is  a  question  for  further  proof, 
and  a  Jury  question. 

Lord  Justicb-Clbbk. — I  cannot  think  but  that  there  is  some  inconsistency  between 
the  first  and  second  part  of  the  Lord  Ordinary's  interlocutor.  And  as  the  principal 
party  (Glengarry)  acquiesces,  I  cannot  adopt  the  finding  that  Marshall  had  no  authority 
to  enter  into  possession ;  and  there  was  clearly  no  forfeiture  on  his  part  by  failure  to 
pay.  It  was  a  concluded  purchase,  and  there  was  no  necessity  for  any  more  formal 
order  to  enter  into  possession  than  was  contained  in  the  missives.  The  bargain  is  to  be 
gathered  from  the  missives  alone,  and  no  time  is  there  fixed  for  commencing  the  cutting 
although  it  was  to  be  finished  within  two  years ;  but  it  was  of  no  consequence  when  he 
began,  if  he  could  finish  within  that  time.  Then,  if  there  was  a  concluded  bargain  with 
Marshall,  was  the  second  bargain  (made,  no  doubt,  at  the  distance  of  months)  such  a 
bargain  as  Mr.  Hynd  can  demand  your  Lordships  to  support  him  in  1  The  question 
appears  to  be,  whether  there  are  in  the  process  sufficient  facts  to  enable  us  to  decide  if 
effect  is  to  be  given  to  this  second  purchase  1  And  I  think  there  are  sufficient  materials 
without  sending  this  case  to  a  Jury ;  and  even  if  we  were  to  send  it  to  a  Jury,  I  would 
send  it  unfettered  by  any  findings  in  law.  Now  what  are  the  materials  before  us  f  A 
concluded  written  bargain  was  entered  into  between  Glengarry  and  Marshall ;  and  it  is 
a  very  important  point,  that  Mr.  Hynd  was  a  witness  to  the  missives.  And  is  a  person 
who  subscribes  to  a  bargain  as  a  witness  entitled  to  say,  *'I  knew  nothing  about  it?" 
We  must  presume  that  he  had  a  knowledge  of  what  the  parties  were  about,  although 
not  of  the  special  stipulations.  And  when  he  and  Glengarry  afterwards  conclude  their 
bargain,  there  is  an  express  reference  made  to  the  terms  of  Marshall's  agreement^  and 
that  it  is  to  bind  the  parties  in  this  bargain,  except  as  to  the  time  of  payment,  and 
therefore  he  must  have  been  aware  of  the  terms  of  it.  Suppose  there  was  nothing  more 
in  the  case,  this  would  be  sufficient  to  prove  him  not  in  bond  fide.  But  further,  he 
distinctly  admits  that  he  knew  that  Marshall  had  purchased  the  wood ;  but  says,  that 
as  he  did  not  pay  up  or  take  possession,  it  was  reported  and  understood  that  he  had 
given  it  up,  and  so  he  inquired  of  Glengarry.  Now  I  think  that  he  was  not  in  bond  fide 
to  make  an  offer  without  making  himself  aware  of  what  were  the  terms  of  the  bargain 
with  Marshall,  and  whether  it  was  at  an  end.  According  to  every  principle  of  fair  bond 
fide  dealing,  this  was  the  course  he  was  boimd  to  take,  and  he  was  not  entitled  to  rest 
on  Glengarry's  simple  statement ;  and  as  he  did  not  do  so,  he  has  no  pretence  to  say 
that  he  was  in  bond  fide.  As  to  the  possession,  there  is  nothing  of  any  consequence. 
It  was  a  sham  possession  at  the  time  when  Hynd  knew  Marshall  was  taking  steps  to 
commence  cutting.  On  these  grounds,  I  think  there  are  sufficient  materials  already  in 
process  to  warrant  our  finding  that  Hynd  is  not  entitled  to  the  woods  in  a  question  with 
Marshall. 

^  It  afterwards  appeared  that,  two  days  before  this  interlocutor  was  pronouncedi 
Glengarry  had  died ;  and  upon  decree  being  craved  by  Marshall  for  the  expenses  as 
taxed  by  the  auditor,  it  was  objected  by  Hynd  that  the  judgment  was  invalid  in  respect 
of  Glengarry's  death  before  it  was  pronounced ;  and  that,  to  secure  him  his  recourse, 
there  must  be  a  valid  decree  against  Glengarry's  representatives,  before  he  could  be 
compelled  to  pay  the  expenses.  The  Court  refused  to  give  decree  till  Glengarry's 
representatives  should  be  sisted*  [Cf .  Ferrier  v.  Berry^  pod^  6  S.  982,  and  WiXkie  v. 
FlowerdeWf  12  D.  823 ;  PeMe  v.  Fonyth,  2  R.  222.] 
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[391]  Lord  Allowat. — I  concur  almost  entirely  with  your  Lordship.  I  think  there 
is  sufficient  evidence  to  show  that  this  party  must  have  known  the  agreement  with 
Marshall.  I  take  it  for  granted  what  is  finally  decided,  that  in  a  question  with  Glen- 
gany  there  was  nothing  in  the  bargain  to  preclude  his  taking  possession  when  he  offered 
the  price.  The  only  question  then  is,  whether  Hynd  stands  in  a  different  situation,  and 
is  a  bona  fide  purchaser  1  1  apprehend  the  law  is  the  same  in  Scotland  as  in  England, 
that  whenever  a  party  is  made  aware  of  circumstances  showing  a  prior  bargain,  he  is  put 
upon  his  inquiry ;  and  if  he  does  not  inquire,  he  is  subject  to  the  same  objections  as  the 
seller.  In  the  papers  before  the  Sheriff,  Hynd  admitted  that  he  was  aware  that  the 
wood  had  been  sold  to  Marshall,  but  that  he  understood  it  was  resold,  because  he  had 
failed  to  pay  the  price ;  and  that  was  sufficient  to  make  him  inquire  into  it.  But  it  is 
also  clear  that  he  was  aware  of  the  agreement  as  well  as  the  sale,  as  the  missive  between 
him  and  Glengarry  expressly  refers  to  the  terms  of  that  with  Marshall  as  regulating  the 
new  bargain.  Adding  to  all  this  that  he  was  a  witness  to  the  agreement,  there  cannot 
be  a  doubt  but  that  he  was  perfectly  aware  of  its  terms.  It  would  have  been  enough  if 
he  had  been  merely  put  upon  inquiry,  by  knowing  that  there  was  an  agreement ;  but 
there  is  a  great  deal  more  here,  as  he  must  have  known  the  terms  of  it,  and  he  cannot 
stand  in  a  better  situation  than  Glengarry. 

Lord  PitmHiLT. — If  this  case  be  sent  to  a  Jury,  it  should  certainly  go  entire  without 
any  findings,  although  I  do  not  object  to  the  findings  in  themselves.  On  the  contrary, 
I  think  them  right ;  but  it  would  be  better  to  send  it  unembarrassed.  I  am  also  of 
opinion  that  the  whole  question  will  depend  on  whether  Hynd  was  in  bond  or  moda  fide; 
and  so,  if  there  is  not  sufficient  evidence  already,  it  must  go  to  the  Jury  Court.  The  first 
proposition  in  the  Lord  Ordinary's  interlocutor  is,  that  the  written  bargain  fixes  the 
contract,  and  that  Glengarry  cannot  go  into  parole  to  annex  conditions  to  it.  That  is 
most  correct  The  next  point  is,  whether  Marshall  obtained  constructive  delivery ;  and 
if  he  had  done  so,  it  would  have  been  no  matter  whether  Hynd  was  in  bona  fide  or  not. 
But  I  do  not  think  there  was  constructive  delivery.  The  marking  of  the  wood  before 
the  bargain  was  merely  pointing  out  what  was  to  be  sold,  but  not  at  all  like  marking 
after  the  bargain,  which  would  be  constructive  delivery.  My  opinion  therefore  is,  that 
there  was  no  delivery,  and  that  Marshall  rested  on  the  contract  alone.  Then  the  next 
finding  is,  that  he  had  not  forfeited  the  bargain  by  not  having  paid  part  of  the  price, 
and  it  is  clear  from  the  terms  of  the  bargain  tiiat  he  had  not.  There  is  then  a  finding, 
which  I  think  is  incorrect,  as  to  Marshall  having  no  authority  from  Glengarry  to  take 
possession;  for  the  missive  was  authority  to  take  possession,  and  so  an  inconsistency  in  the 
interlocutor.  Then  the  interlocutor  is  quite  correct  as  to  the  facts ;  and  it  comes  to  this, 
whether  Hynd  was  in  bond  fide  or  in  maid  fide  f — for,  if  in  mala  fide,  his  taking  posses- 
sion will  not  do.  In  one  sense,  inforo  consdeniioi,  he  was  not  in  middfide,  as  he  trusted  to 
Glengarry;  but  the  question  is,  whether  in  law  he  was  in  bond  fide  f  And  looking  to  the 
circumstances,  it  is  clear  that  he  was  not;  for  [392]  it  is  evident  he  knew  the  terms  of  the 
agreement  as  well  as  Glengarry  did;  and  therefore,  if  Glengarry  was  not  entitled  to  sell  a 
second  time,  this  man  was  not  entitled  to  buy ;  and  therefore,  on  the  whole,  I  think  there 
is  sufficient  evidence  to  decide  this  case  at  present,  and  I  concur  in  the  opinions  delivered. 

Lord  Glbnlbb. — I  have  no  great  objection  to  what  has  been  stated,  if  it  is  placed 
on  the  footing  that  Hynd  was  perfectly  aware  of  the  existence  of  a  previous  sale.  As 
to  the  other  matters.  I  can  find  no  fault  with  the  previous  findings  of  the  Lord 
Ordinary—- even  that  which  finds  that  Marshall  had  not  obtained  right  to  enter  into 
possession  till  payment  of  the  price;  but  then  Hynd's  knowledge  puts  him  in  a 
situation  that  he  ran  all  the  risk  Glengarry  did. 

Defendej's  Authority. — Brown  on  Sale,  p.  8,  28, 
[Cf.  Rfdherfurd  v.  CamUhers,  1  D.  1113;  MoncrieffY.  Lavrrie,  23  R.  582.] 
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W.  Gordon  and  Others,  Suspenders. — More. 
A.  Qlsn,  (Gray's  Trustee,)  Charger. — Cwrrie. 

Reference  to  Oaih^ — A  sequestrated  bankrupt  having  obtained  a  discharge  on  payment 
of  a  compositioni  on  the  footing  that  a  debt  ranked  on  his  estate  was  due  by  him, 
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and  haying  been  charged  for  payment  of  the  composition — Held  incompetent  for  him, 
on  a  suspension,  to  refer  to  oath  that  the  debt  was  not  dne. 

The  estates  of  Gordon  haying  been  sequestrated,  a  claim  was  made  and  ranked  upon 
them  for  L.527 : 2 : 4  by  George  Gray,  supported  by  an  affidayit  and  two  attested 
accounts  by  Gordon.  Thereafter  Gordon  offered  a  composition  of  48.  in  the  pound, 
which  was  agreed  to  by  the  creditors;  and  a  report  haying  been  drawn  up  by  tlie 
trustee,  in  which  Gray's  debt  was  inserted,  and  a  petition  haying  been  presented  to  the 
Court  for  approyal  of  the  composition,  on  the  footing  that  the  debt  was  due,  the 
composition  was  approyed  of,  the  sequestration  declared  at  an  end,  and  a  bond  of 
caution  deliyered  to  the  trustee,  resenring  his  right  to  reduce  preferences  on  behalf  of 
the  creditors.  This  composition  was  payable  by  two  instalments  of  2s.  each,  and  the 
first  instalment  was  paid  to  Gray  without  objection.  The  estates  of  Gray  haying  been 
sequestrated.  Glen  was  appointed  trustee,  and  haying  charged  Gordon  and  his  cautioners 
for  payment  of  the  second  instalment,  they  brought  a  suspension  on  yarious  grounds^ 
but  particularly  that  the  debt  was  not  due — ^that  the  attestations  had  been  obtained  by 
fraud — and  that  both  on  that  ground,  and  that  as  they  were  liable  to  reduction  on  the 
act  1696,  they  were  entitled,  under  the  reseryation  in  the  bond,  to  set  them  aside. 

The  Lord  Ordinary  refused  the  bill,  and  at  the  same  time  issued  this  note : — "  The 
Lord  Ordinary  conceiyes,  that  as  the  charger's  debt  was  ranked  on  the  oompbdner's 
sequestrated  [394]  estate,  and  was  by  the  complainer,  in  his  petition  to  the  Court  for 
approyal  of  his  composition,  giyen  up  as  one  of  the  debts  so  ranked,  and  the  creditor  as 
one  of  those  consenting  to  accept  of  the  composition,  it  is  not  competent  for  him  and 
his  cautioners  now  to  challenge  the  debt,  at  least  in  the  form  of  a  suspension  of  avcharge 
on  the  composition  bond.  As  to  what  is  stated  about  the  offer  of  composition  haying 
been  made  under  reseryation  of  right  to  challenge  preferences,  the  Lord  Ordinary  thinks 
it  of  no  moment ;  for,  in  the  first  place,  the  reseryation,  as  appears  from  the  extract  of 
the  bond  for  the  composition  produced,  is  taken  in  fayour,  not  of  the  bankrupt,  but  of 
his  trustee ;  and,  in  the  second  place,  had  it  been  otherwise,  a  power  to  reduce  prefer- 
ences can  neyer  mean  a  power  to  challenge  a  debt  claiming  no  preference,  but  haying  a 
right  merely  to  the  composition  offered." 

Against  this  judgment  the  suspenders  reclaimed ;  but  when  the  case  was  moyed. 

More  stated  that  they  were  willing  to  refer  the  facts  to  the  oath  of  the  cluuqger's 
constituent. 

OurriBf  for  the  chaiger,  resisted  this  as  incompetent,  because  there  was  no  releyant 
reason  of  suspension,  seeing  that  the  debt  had  been  duly  ranked  on  the  estate,  the  com- 
position agreed  to,  and  the  report  by  the  trustee,  and  the  approyal  by  the  Court,  haying 
all  proceeded  on  the  footing  that  it  was  a  just  and  lawful  debt,  and  therefore  the 
suspenders  could  not  now  competently  allege  that  it  was  not  due. 

The  Court  adhered,  and  refused  the  reference  as  incompetent. 

The  Judges,  with  the  exception  or  Lord  Craigie,  were  of  opinion  that  it  was 
impossible  for  the  suspender,  without  admitting  himself  to  haye  been  guilty  of  a  gross 
fraud  on  his  other  creditors,  to  allege  that  the  debt  was  not  due,  and  therefore  that  he 
could  not  refer  that  allegation  to  oath. 
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J.  Holmes,  Pursuer.— -4.  APNeUl 
W.  Tassib,  Defender.— Jbrsj^A. 

Process — ReducHon. — Held  competent  to  bring  a  reduction  of  a  decree  absolvitor  by  an 
Inferior  Judge,  before  expenses  were  decerned  for,  or  the  decree  extracted. 

Holmes  presented  a  petition  to  the  Water  Bailie  of  the  Kiyer  and  Frith  of  Clyde 
against  the  defender,  who  was  master  of  the  Britannia  steam-boat,  stating  that  he  had 
embarked  on  board  that  yessel  at  Londonderry  for  Glasgow — that  he  had  brought  along 
with  him  ten  young  pigs,  which  were  his  property,  and  that  the  [395]  defender  had 
refused  to  deliyer  them  on  arriyal  at  Glasgow ;  and  he  therefore  prayed  for  warrant  of 
deliyery. 
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In  defence  it  was  stated,  that  the  pigs  had  been  arrested  by  certain  persons,  creditors 
of  a  William  Hall,  to  whom  it  was  alleged  they  truly  belonged ;  and  appearance  was 
made  for  the  arresters.  After  a  proof  had  been  taken,  the  Bailie  found  that  the  pursuer 
had  not  established  his  right  to  the  pigs,  assoilzied  the  defender,  and  found  him  entitled 
to  expenses.  The  pursuer  then  applied  for  leave  to  advocate  upon  juratory  caution, 
which  having  been  opposed  by  the  defender,  the  Bailie  refused  to  allow  In'm  to  do  so ; 
but  as  no  objection  was  stated  by  the  arresters,  he  granted  leave  quoad  them. 

A  bill  of  advocation  was  then  presented,  and  passed  in  regard  to  the  arresters ;  and 
the  pursuer,  without  getting  the  expenses  modified,  or  extracting  the  decree,  brought  an 
action  of  reduction  against  the  original  defender. 

In  defence  he  pleaded,  that  the  reduction  was  an  attempt  to  bring  the  case  into  the 
Supreme  Court  without  finding  caution ;  and  as  the  expenses  had  not  been  taxed  and 
decerned  for,  and  as  the  decree  had  not  been  extracted,  advocation  was  the  proper  form 
of  process,  and  a  reduction  was  incompetent. 

On  the  other  hand  the  pursuer  contended,  that  as  a  decree  had  been  pronounced,  the 
case  was  exhausted ; — ^that  as  it  was  a  decree  absolvitor,  it  lay  with  the  defender  to 
extract  it,  and  no  redress  on  the  merits  could  be  got  by  suspension ; — that  as  a  reduction 
did  not  stop  extract  or  execution,  the  defender  could  extract  the  decree,  and  have  recourse 
to  diligence ;  and  therefore  he  had  the  means  of  proceeding  instantly  against  the  pursuer. 

The  Lord  Ordinary  <'  repelled  the  defences  to  the  competency  of  the  action,"  and  the 
Court  unanimously  adhered. 

Lord  Pbesidbnt. — ^The  defender  may  extract  the  decree,  and  then  charge ;  and  if 
the  pursuer  suspend,  he  will  be  obliged  to  find  caution ;  so  that  there  is  truly  nothing 
in  the  objection  that  this  is  an  attempt  to  evade  caution. 

[Cf.  Scatdar  v.  M'Laughlan,  2  M.  959 ;  Taylor's  Trustees  v.  M'Oavigan,  23  R.  948.] 
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Shotts  Iron  Company,  and  John  Allan  a;nd  Others,  individual  Partners 

thereof,  Pursuers. — Skene, 

J.  G.  HoPKiRK,  W.S.,  Defender. — D.  of  F.  Mofi^eiff-^RutheTfu/rd — Hopki/rk. 

Title  to  Pursue — Society. — ^A  summons  having  been  raised  in  name  of  a  joint  stock  com- 
pany, and  a  number  of  individuals  as  the  partners  thereof  without  producing  the 
authority  of  a  general  meeting  of  the  company,  or  committee  of  management,  or  of 
the  individual  partners,  a  few  of  whom  disclaimed  the  action ;  and  it  being  averred 
that  there  were  six  partners  of  the  company  whose  names  were  not  included  in  the 
summons;  the  Court  refused  to  allow  an  investigation  as  to  this  last  matter,  and 
repelled  the  preliminary  defences  to  the  title  to  pursue,  founded  on  these  circumstances, 
and  sustained  the  summons. 

The  Shotts  Iron  Company  is  a  joint  stock  company,  consisting  of  a  great  number  of 
partners.  The  shares  are  transferable  according  to  certain  forms  specified  in  the  con- 
tract of  copartnership,  which  further  provides  that  the  business  of  the  company  shall 
be  conducted  by  a  chairman  and  eight  directors,  of  whom  five  shall  be  a  quorum.  Of 
this  company  the  defender  Mr.  Hopkirk,  who  was  a  partner,  acted  for  some  time 
[400] as  secretary  and  law  agent;  but  having  resigned  his  situation,  an  action  of 
accounting  was  instituted  against  him  in  the  name  of  "  The  Shotts  Iron  Company,"  and 
of  John  Allan  and  65  other  individuals,  set  forth  in  the  summons  nominatim  as  the 
individual  partners  of  the  company.  To  this  summons  Hopkirk  gave  in  dilatory  defences, 
stating  that  the  summons  was  in  fact  raised  by  two  or  three  individuals — that  no  meeting 
of  the  company,  or  even  of  the  directors,  had  been  held  to  authorize  the  raising  of  such 
action,  and  no  authority  had  been  given  by  the  individual  partners  whose  names  were 
used — that  several  of  these  were  abroad,  and  no  mandates  were  produced  for  them — 
that  nine  others  disclaimed  the  action,  whose  disclamations  were  produced  in  process — 
and  that  there  were  several  partners  whose  names  were  not  included  in  the  summons. 

He  therefore  pleaded  as  dilatory  defences, 
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1.  That  the  oompany  not  being  a  legal  incorporation,  the  action,  8o  far  as  brought  in 
its  name,  was  incompetent. 

2.  That  in  so  far  as  it  proceeded  in  the  name  of  the  company  and  individual  partneiSy 
and  concluded  for  behoof  of  the  company,  it  was  unwarranted  and  unauthorized. 

3.  That  it  was  equally  unauthorized  by  the  individuals  whose  names  were  used ;  and, 

4.  That  the  action  was  not  brought  in  the  name  of  all  the  partners,  and  in  bo  far 
was  incompetently  laid. 

The  pursuers,  with  reference  to  the  objection  that  the  action  was  not  sanctioned  by 
a  meeting  of  directors,  produced  the  minute  of  such  a  meeting,  bearing  that  a  resolution 
to  raise  this  action  was  agreed  to ;  but  the  defender,  on  the  other  hand,  alleged  that  this 
minute  was  made  up  after  the  action  was  raised,  and  that  two  of  the  directors  stated  to 
have  been  present  at  the  meeting  were  not  in  the  country  at  the  date  which  the  minute 
bore,  and  that  one  of  them  had  since  written  to  the  defender,  stating  that  he  knew 
notldng  of  any  such  action  being  raised,  and  had  never  given  any  authority  for  raising  it. 
The  Lord  Ordinary  pronounced  this  interlocutor : — *'  In  respect  this  action  is  raised 
in  name  of  the  individual  partners,  in  addition  to  the  name  of  the  company  itself,  and 
that  the  disclamations  produced  are  only  from  comparatively  a  small  number  of  the 
partners ;  and  further,  that  the  action  is  approved  of  by  a  quorum  of  the  committee  of 
management,  which,  in  terms  of  the  contract,  to  which  the  defender  himself  ia  a  party, 
is  entitled  to  act,  repels  the  three  first  dilatory  defences ;  and  in  respect  it  is  not  stated 
what  partner  has  been  omitted  in  the  summons,  repels  also  the  fourth  preliminary 
defence." 

[401]  The  defender  reclaimed,  and  condescended  on  six  persons  whom  he  averred 
to  be  partners  of  the  company,  but  whose  names  were  not  included  in  the  summons. 

Dean  of  Faculty  in  support  of  the  reclaiming  note. — ^The  summons  first  sets  forth 
the  Shotts  Iron  Company  :  that  is  clearly  incompetent  It  then  goes  on  to  name  the 
individual  partners,  but  we  aver  that  only  one  or  two  of  these  individuals  gave 
authority,  and  the  summons  does  not  set  forth  any  meeting  which  resolved  to  raise  the 
action.  Besides,  we  allege  that  these  are  not  all  the  partners,  and  we  condescend  on  at 
least  six  persons  who  were  partners  at  the  date  of  raising  the  action,  and  are  still 
partners,  whose  names  are  not  included  in  the  summons.  Even  a  migority  of  the 
individual  partners  could  not  pursue,  unless  there  had  been  at  least  a  meeting  of  the 
company,  and  a  resolution  to  institute  the  action  then  adopted.  There  is  no  evidence 
even  of  approval  by  a  quorum  of  the  committee ;  for,  at  the  date  the  minute  bears, 
twa  of  the  members  said  to  have  been  present  were  in  London,  and  we  aver  that  it  was 
made  some  time  after  the  action  was  raised.  But  supposing  that  there  was  the  con- 
currence of  the  committee,  that  would  not  obviate  the  objection  that  all  the  parties 
having  interest  do  not  pursue.  If  there  had  been  a  meeting  of  the  company,  or  of 
persons  authorized  by  the  company,  and  a  resolution  to  raise  the  action  adopted,  this 
might  perhaps  have  warranted  an  action  being  raised  in  name  of  the  whole  partners, 
though  some  of  them  dissented;  but,  without  the  names  of  the  whole  partners,  the 
action  is  invalid. 

Skene  for  pursuers. — We  have  produced  the  whole  names  from  the  contract  which 
we  were  entitled  to  do,  and  unless  the  defender  produces  disclamations  from  a  majority, 
the  action  cannot  be  thrown  out ;  but  he  produces  no  evidence  that  it  is  not  authorized 
by  the  nugority,  and  brings  forward  only  nine  individuals  who  disapprove  of  it.  It  is 
said  that  a  meeting  was  necessary  to  warrant  the  raising  of  the  action,  but  the  contract 
does  not  require  that  The  contract  gives  power  to  the  directors  to  conduct  the  busi- 
ness of  the  company,  and  surely  raising  actions  against  the  debtors  of  the  company  falls 
under  that ;  and  we  have  the  authority  of  the  directors,  for  the  defenders  do  not  offer 
evidence  that  a  quorum  of  directors  have  not  given  authority.  It  is  said  the  minute 
produced  is  irregular,  but  we  do  not  libel  on  it  It  is  further  objected,  that  six  persons 
now  named  are  partners,  and  that  they  do  not  appear  in  the  summons.  These,  how- 
ever, had  sold  their  shares  before  the  action  was  brought,  and  .we  can  establish  this  by 
the  transfer-book,  which  we  have  here.  But  besides,  actions  at  the  instance  of  a 
company  like  this  cannot  be  stayed  [402]  till  it  be  distinctly  ascertained  whether  some 
individuals  may  not  be  proprietors  of  shares  which  may  perhaps  take  a  long  litigation 
to  determine;  and  furtiier,  the  defender  did  not  specify  these  names  to  the  Lord 
Ordinary,  who,  in  respect  of  that^  repelled  the  defence.  He  now  for  the  first  time 
mentions  them,  and  we  produce  the  transfer-book  to  show  that  they  are  no  longer  partners. 
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Dean, — We  adhere  to  our  avennent  that  these  persons  are  partners. 

The  Court,  in  respect  of  the  first  ratio  in  the  Lord  Ordinary's  interlocutor,  adhered. 

Lord  Allowat. — ^I  think  the  action  good,  though  I  do  not  concur  in  the  Lord 
Ordinary's  views.  I  cannot  found  my  opinion  at  all  on  there  being  the  authority  of  a 
quorum  of  directors,  as  the  averments  on  that  point  differ  so  much.  The  action  is  in 
the  name  of  the  company  and  partners,  and  we  have  only  to  consider  if  that  is  a 
competent  action.  Now  we  have  sustained  an  action  at  the  instance  of  the  Union 
Bank  Company  with  only  one  individual  name,  and  also  of  the  Sea  Insurance  Company 
with  three  names.  It  may  be  true  that  these  cases  are  under  appeal ;  but  till  reversed, 
they  are  the  decisions  of  this  Court,  and  authorities  till  set  aside.  Here  we  have  two 
pages  of  names.  Is  their  interest  not  sufficient  to  sue?  I  think  it  quite  sufficient  to 
sustain  the  action,  without  going  on  the  ground  taken  by  the  Lord  Ordinary.  There 
cannot  be  a  company  where  shares  descend  to  representatives  or  may  be  transferred, 
without  questions  arising  as  to  who  are  partners ;  and  could  an  action  be  prevented 
from  going  on,  because  there  was  a  dispute  as  to  who  had  succeeded,  or  who  was  the 
true  partner!  I  cannot  see  any  difference  between  a  party  not  named,  and  one  who 
disclaims,  as  in  the  latter  case  he  is  named  without  his  authority ;  but  I  think  both 
objections  should  be  repelled. 

Lord  Glenlbb. — If  Mr.  Hopkirk's  pleas  could  be  listened  to,  this  would  be  one  of 
the  most  important  cases  ever  decided ;  for  it  would  just  amount  to  this,  that  whenever 
there  was  a  summons  by  a  company,  they  could  not  stir  a  step  till  tiiey  ascertained 
exactly  every  individual  partner.  Nothing  can  be  listened  to  as  a  ground  for  throwing 
out  the  summons,  but  something  appearing  ex  facie  of  it^  or  admitted ;  but  to  allow  an 
investigation  such  as  is  here  proposed,  is  really  out  of  the  question.  The  summons  is 
still  competent,  and  there  is  a  Bv^oieai  persona  standi  in  the  parties  as  set  forth. 

Lord  Pitmillt. — I  am  of  the  same  opinion. 

Lord  Justiok-Clbrk. — I  differed  from  the  Court  in  the  case  of  the  Sea  Insurance 
Company,  but  on  grounds  totally  apart  from  what  occur  here.  I  do  not  go  on  the 
grounds  mentioned  by  the  Lord  Ordinary  of  there  being  the  authority  of  a  quorum  of 
directors,  &c. ;  but  on  this,  that  there  is  no  instant  verification  of  the  allegation  that  the 
parties  here  are  [403]  not  all  the  parties ;  and  this  being  an  action,  on  tiie  face  of  the 
summons,  of  all  the  partners,  I  think  the  dilatory  defence  should  be  repelled,  others 
wise  we  would  require  to  send  issues  to  the  Jury  Court  in  such  cases,  to  ascertain  who 
were  the  partners  before  it  could  go  on. 

[Cf.  SckUer  v.  Clyne,  9  S.  254 ;  General  Baptiet  Churches  v.  Tayl(yr,  3  D.  1033.] 


No.  138.  VI.  Shaw  406.    22  Jan.  1828.    Ist  Div. 

J.  Halliday,  Suspender. — Dtmdas. 

T.  Halliday,  Charger. — Marshall. 

Expenses — [Agent  Disburser — Set  off]. — Expenses  having  been  awarded  to  a  party  on 
one  branch  of  the  case,  and  to  his  opponent  on  another,  the  latter  were  deducted 
from  the  former,  and  decree  issued  for  the  balance,  although  the  agent  for  the  party 
whose  expenses  were  so  deducted  objected. 

In  a  suspension  at  the  instance  of  James  Halliday  against  Thomas,  the  letters  were 
suspended,  and  he  was  found  entitled  to  expenses.  On  the  auditor's  report  being  moved, 
Thomas  Halliday  stated  an  objection  to  certain  articles,  which,  after  much  discussion, 
was  sustained,  and  he  was  found  entitled  to  the  expenses  of  that  discussion.  Both 
accounts  were  then  remitted  to  the  auditor,  when  that  for  James  was  taxed  at  L.83 
lis.,  and  that  for  Thomas  at  L.17  :  6  :  1.  The  agents  for  both  parties  were  desirous  to 
take  decree  in  their  own  names ;  but  the  agent  for  James  moved  that  decree  should 
only  be  issued  in  his  name  for  the  L.83,  lis.,  under  deduction  of  the  L.17  :  6  :  1. 
[4(^7]  This  was  resisted  by  the  opposite  agent,  on  the  ground  that  he  had  a  vested  right 
in  the  L.17  : 6  : 1,  which  could  not  be  defeated.  The  Court,  however,  allowed  the  decree 
to  go  out  in  name  of  James'  agent  alone,  under  the  above  deduction. 
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No.  140.  VI.  Shaw  407.    22  Jan.  1828.    let  Div.^Lord  OorehouBe. 

W.  F.  Walkkb  and  Others,  Parsuers. — HamiUan. 

Tutors  of  the  Eabl  of  Eglinton,  Defenders. — Jameson, 

Superior  and  Vcusal — Irritancy. — Held  that  a  declarator  of  irritancy  and  forfeiture  of 
the  feu,  ob  non  sdtutum  eanonem^  at  the  instance  of  a  superior  against  a  yassal,  cannot 
he  tranf  erred  against  the  heir  of  the  vassal ;  hut  that  a  declarator  of  non-entry  can 
he  so. 

In  1770  Migor  Hay  Ferrier,  as  liferenter,  and  James  Ferrier,  W.S.  as  fiar  of  the 
superiority  of  the  lands  of  Middleton  and  others,  hrought  an  action  of  declarator  and 
non-entry  against  Jean  Countess  of  Craufurd,  and  her  hushand  for  his  interest,  as 
apparent  heirs  of  the  late  James  Montgomerie,  or  of  Patrick  Montgomerie,  the  party 
last  vest  and  seized  in  the  fee  of  the  lands.    By  the  summons  they  were    called 
upon  "  to  hear  and  see  it  found  and  declared,  hy  decreet  of  our  Lords  of  Council  and 
Session,  that  the  lands  and  others  ahove  mentioned  hold  feu  of  the  pursuers  for  pay- 
ment of  the  feu-duties  and  other  duties  and  services  mentioned  in  the  f eu-righta  ;  and 
that  the  said  defenders  have  lost,  forfeited,  and  amitted  all  right  and  title  whatsoever 
to  the  said  lands  so  held  hy  them  of  the  pursuers  ob  non  solutum  eanoneni,  and 
that  the  same  do  consequently  helong  irredeemahly  to  the  said  pursuers,  and  they  ought 
to  he  answered,  oheyed,  and  paid  of  the  rents  thereof  hygone  and  to  come ;  at  least 
that  the  said  lands  and  others  have  heen  in  the  pursuers'  and  their  ancestors'  hands 
ever  since  the  decease  of  the  last  immediate  vassal  and  tenant  therein,  to  the  pursuers 
and  their  authors ;  and  that  the  said  lands  and  others  particularly  ahove  mentioned  as 
yet  remain  in  the  pursuers'  hands,  hy  reason  of  [403]  non-entry,  and  will  continue  so 
ay  and  until  the  lawful  entry  of  the  righteous  heir  thereto,  and  therethrough  the  whole 
maills,  farms,  kaios,  customs,  casualties,  and  profits  of  the  lands  and  others  ahove  written, 
appertoin  and  helong  to  the  said  pursuers  during  the  said  space ;  and  they  ought  and 
should  he  answered,  oheyed,  and  paid  thereof  hy  the  said  defenders,  and  the  tenants  and 
possessors  of  the  said  lands  respective  and  others,  or  hy  the  intromitters  with  the  rents 
and  profits  thereof :  As  also  the  said  defenders  to  hear  and  see  themselves  decerned  and 
ordained,  hy  decreet  foresaid,  to  make  payment  to  the  pursuers  of  the  sum  of  L.300  sterling, 
or  such  other  sum,  more  or  less,  as  shall  appear  to  he  the  rents,  maills,  profits,  and  duties 
of  the  said  lands  so  possessed  hy  them  or  their  suhtenants,  and  that  for  their  intro- 
missions with  the  rents  and  profits  of  such  parts  of  the  said  lands  as  are  subset  by  them 
to  others,  and  that  yearly  since  the  death  of  the  immediate  last  vassal  therein,  to  the 
pursuers  and  their  authors,  according  as  that  period  shall  be  proved  or  condescended 
upon  in  the  course  of  the  present  process,  and  yearly  during  their  possession  in  time 
coming,  ay  and  while  the  lawful  entiy  of  the  righteous  heir  thereto ;  and  to  depone  and 
give  i£eir  oaths  to  the  verity  in  the  premises,  so  far  as  the  same  shall  not  bid  proved 
by  writ  or  witnesses ;  conform  to  the  laws  and  daily  practice  used  and  observed  in  the 
like  cases  in  all  points,  or  else  to  allege  a  reasonable  cause  in  the  contrary." 

After  the  summons  was  called,  Alexander  Walker,  W.S.  acquired  right  to  the 
superiority ;  and  the  process  having  fallen  asleep,  he  brought  a  summons  of  wakening 
in  his  own  name,  which  was  taken  to  see  by  the  Countess  of  Craufurd,  and  an  order 
issued  for  defences  in  1805.  No  further  procedure  occurred  for  several  years ;  and  Mr. 
Walker  having  died,  his  son,  the  present  pursuer,  raised  an  summons  of  wakening  and 
tranference  against  the  Earl  of  Es^linton  and  his  tutors,  as  representing  the  Countess 
of  Craufurd,  who  had  in  the  mean  while  died.  After  a  defence  had  been  repelled,  that 
there  was  no  evidence  that  the  original  summons  had  been  executed  or  called,  (see  ante^ 
YoL  Y.  No.  145,)  the  defenders  pleaded,  that  as  the  action  was  of  a  penal  nature,  seeing 
that  the  leading  object  of  it  was  to  have  an  irritancy  and  forfeiture  declared,  it  could 
not  be  transferred  against  the  Earl  of  Eglinton. 

The  Lord  Ordinary  repelled  this  defence,  and  explained  the  grounds  of  his  judgment 
in  the  following  note : — *'  The  original  summons,  which  the  present  action  is  brought  to 
waken  and  transfer,  sets  forth  that  the  Countess  Dowager  of  Craufurd,  the  defender, 
lies  out  unentered  in  the  lands,  and  refuses  or  postpones  payment  of  the  feu-duties ; 
and  it  concludes  that  the  [409]  defender  has  lost  her  right  to  the  lands  ob  non  solututn 
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eanonem,  at  leasts  that  the  lands  have  been  in  the  pursuer's  hands  since  the  death  of 
the  last  vassal  by  reason  of  non-entry ;  and  then  it  proceeds  with  the  usual  conclusions 
in  a  declarator  of  non-entry.  If  the  vassal  was  unentered,  and  if  the  lands  on  that 
account  were  in  the  eye  of  law  in  the  hands  of  the  superior,  there  could  be  no  forfeiture 
ob  rum  toiutum  eananemf  the  superior's  right  to  the  canon  being  converted  into  a  claim 
for  the  duties  retoured  or  real  The  first  conclusion,  therefore,  is  introduced  pro  forma^ 
or  to  force  production  of  the  titles,  and  the  action  is  substantially  a  declarator  of  non- 
entry,  which  is  not  a  penal  action  more  than  a  declarator  of  recognition,  or  any  other 
action  brought  to  enforce  an  implied  condition  of  the  feudal  contract : — 19th  February 
1662,  Carnegie.  It  is  not  denied  that  the  defender  in  this  action  represents  the 
defender  in  the  original  action  as  heir  of  entail  in  these  lands.  To  what  extent  he  may 
be  liable  for  the  non-entry  duties,  or  what  relief  he  may  have  against  other  heirs,  are 
questions  open  on  the  merits." 

The  Earl  of  Eglinton  and  his  tutors  having  reclaimed,  the  Court  **  in  so  far  altered 
the  interlocutor  of  the  Lord  Ordinary  as  to  repel  the  dilatory  defences,  in  so  far  as  they 
are  applicable  to  the  conclusions  of  non-entry,  and  no  further;  and  remitted  to  the 
Lord  Ordinary  to  proceed  accordingly." 


No.  141.  IV.  Shaw  409.    22  Jan.  1828.    2nd  Div.— Admiralty. 

W.  Mills  and  Others  v.  Albion  Insurance  Company. 

[Fully  reported  3  W.  &  S.  235;  5  S.RR.  (H.L.)  119.] 


No.  142.  VL  Shaw  417.    22  Jan.  1828.    2nd  Div.— Lord  Oringletie. 

A.  EwiNG  and  Others,  Advocators. — D.  of  F.  Moncreiff-— Marshall. 

Miss  Lennox,  and  J.  L.  Eingaid,  Bespondents. — BiUherfurd. 

Property — March, — ^The  two  extremities  of  a  march  being  ascertained,  but  there  being 
no  evidence  as  to  the  intermediate  points,  and  the  distance  being  short,  circumstances 
in  which  presumed  that  a  straight  line  between  the  two  points  was  the  proper  march. 

The  forms  of  Newlands  aud  Gornhill  originally  belonged  to  different  proprietors,  but 
were  afterwards  acquired  by  the  same  person,  and  have  since  passed  into  the  hands  of 
the  respondents,  Miss  Lennox  and  Mr.  Kincaid.  The  latter  of  these  farms  belonged  to 
the  respondents,  a  eentro  ad  eoslum;  but  the  coal  of  Newlands  belonged  to  the 
advocators,  Ewing  and  others,  who  had  a  pro  indiviso  right  thereto.  In  1824  the 
respondents  made  an  application  to  the  Sheriff  of  Stirlingshire  to  have  the  boundary 
line  between  these  two  farms  ascertained,  being  a  distance  of  about  46  chains ;  and  they 
pointed  out^  as  the  proper  march,  a  straight  line  on  which  had  formerly  stood  a  dike 
distinctly  marked  by  the  foundation-stones  unremoved.  The  advocators,  on  the  other 
hand,  pointed  out  a  line  which  commenced  on  the  south  at  the  same  point  with  that 
suggested  by  the  respondents,  but  which,  as  it  proceeded  northwards,  diverged  towards 
the  west,  proceeding  in  a  somewhat  crooked  line,  and  leaving  about  nine  acres  more  in 
the  farm  of  Gornhill  than  that  proposed  by  the  respondents.  The  Sheriff  allowed  a 
proof,  from  which  it  appeared  that,  about  51  years  before,  Mr.  Allan  of  Bardowie  (the  first 
person  who  was  proprietor  of  both  farms)  had  built  a  march-dike  between  them,  while 
still  in  the  possession  of  separate  tenants,  in  a  straight  line,  which  was  that  now  con 
tended  for  by  the  advocators.  It  was  admitte4  on  both  sides  that  the  point  from  which 
this  line  commenced  at  the  south  end  was  in  the  proper  march,  and  the  north  end 
terminated  at  a  great  stone,  which  was  deponed  to  by  several  old  witnesses  as  having 
been  a  march-stone  "where  three  lairds'  lands  met^" — two  of  the  properties  being 
Gornhill  and  Newlands,  and  known  by  the  name  of  the  march-stone  of  Glochcore.  This 
[418]  dike  had  been  pulled  down  13  years  after  it  was  built,  but  its  line  was  distinctly 
preserved  by  foundation-stones  remaining  in  the  ground,  and  had  been  the  understood 
boundary  of  the  farms  ever  since.  The  evidence  of  what  was  the  march  prior  to  the 
erection  of  this  dike,  and  while  the  farms  belonged  to  different  proprietors,  was  very 
indistinct     It  appeared  that  there  had  been  no  fence;   and  though  the  witnesses 
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generally  deponed  that  it  was  not  a  straight  line,  yet  there  was  no  satisfactory  or  con- 
curring testimony  as  to  how  far,  or  where,  it  had  deviated  from  the  line  of  dike.    On 
advising  this  proof,  and  having  perambulated  the  ground,  the  Sheriff-substitute  pro- 
nounced  an  interlocutor,  finding  that  the  two  extremities  of  the  line  in  which  this  dike 
had  run  were  points  in  the  proper  boundary ;  and  also,  **  that  although  it  appears  ftom. 
the  evidence,  and  may  naturally  be  supposed,  that  the  more  ancient  line  of  march  was 
not  straight,  there  is  no  evidence  adduced  to  instruct,  and  it  cannot  otherwise  be  inferred, 
that  this  line  "  (Air.  Allan's  dike)  "  was  drawn  to  the  prejudice  of  the  farm  of  Newlands  ; 
while,  on  the  contrary,  it  must  be  presumed,  that  as  it  is  drawn  from  what  has  bean. 
proved  to  be  a  part  of  the  ancient  boundary  to  a  point  admitted  to  be  so,  it  was  formed 
with  an  intention  of  marking  out  the  real  line  of  march,  with  justice  to  the  two  farms, 
and  the  tenants  who  occupied  them  separately."    He  further  found,  ''  that  this  must  be 
held  to  have  been  done  with  the  sanction  and  approbation  of  those  interested  in  the 
minerals  of  Newlands,  in  respect  they  allowed,  without  interruption  or  challenge,  the 
new  line  to  be  formed,  and  any  former  marks,  or  distinguishing  objects  or  features,  to 
be  effaced,  and  that  for  so  long  a  period  they  have  acquiesced  in  such  being  the  reputed 
and  marked  out  boundary."    With  respect  to  the  other  line,  he  found  *'  that  the  same 
is  not  supported  by  natural  or  artificial  marks  of  any  kind,  and  cannot  but  be  considered 
as  in  a  great  measure  an  imaginary  line,  as  is  evident  from  the  nature  and  appearance 
of  the  ground,  through  which  it  is  drawn,  there  being  nothing  on  the  ground,  or  spoke 
to  by  the  witnesses  for  the  defenders  (advocators,)  that  seems  to  point  out  said  particular 
line  as  ever  having  been  a  boundary,  while  the  witnesses  differ  in  their  testimony 
regarding  the  ancient  marks  and  their  situation,  the  mere  recollection  of  which,  as 
appears  in  evidence,  induces  them  to  give  testimony  regarding  it."    Therefore,  and  in 
respect  the  northern  extremity  of  this  line  did  not  correspond  with  the  march-stone  of 
Clochcore,  he  found  that  it  could  not  be  considered  the  proper  boundary ;  but  that^  on 
the  whole,  the  line  proposed  by  the  respondents  had  been  proved  to  be  the  boundary, 
and  he  declared  accordingly.     Ewing,  [419]  <S^.  having  advocated,  the  Lord  Ordinary, 
"  in  respect  that  the  interlocutor  of  the  Sheriff-substitute  appears  to  explain  with  great 
accuracy  the  true  import  of  the  proof,  and  in  addition  thereto  that  judge  has  added  what 
appeared  to  him  from  personal   inspection,"  remitted    simplicdier,  and  the  Court 
unanimously  adhered. 

LoBD  GuENLEB. — It  always  appeared  to  me  odd  that  there  should  not  have  been 
better  evidence  on  the  point ;  but  the  parties  have  closed  the  record,  and  we  must  take 
the  cause  as  it  stands.  Now  what  is  it!  An  application  was  made  to  the  Sheriff  to 
have  the  boundaries  ascertained  according  to  the  best  evidence  that  could  be  got  Now, 
if  in  so  short  a  space  there  are  no  natural  boundaries,  as  a  water-course  or  rocks,  I 
cannot  help  thinking  that  the  legal  presumption  is,  that  the  boundary  is  a  straight  line 
between  any  two  known  points,  as  no  reason  is  shown  for  deviating ;  and  I  observe  from 
the  plan,  that  the  advocators  themselves  fix  their  proposed  march  by  obtaining  inter- 
mediate points,  and  drawing  straight  lines  between  them.  We  see  that  the  two  farms 
were  possessed  by  separate  tenants  when  Mr.  Allan's  dike  was  built ;  and  the  natural 
presumption  is,  that  if  part  was  taken  in  on  one  side,  there  would  be  an  equal  part  on 
the  other  at  another  place ;  and  it  being  impossible  to  make  out  what  the  real  line  is, 
I  think,  taking  the  cause  as  it  stands,  that  the  safest  thing  is  to  adhere. 

LoBD  FiTMiLLY. — I  agree ;  and  I  think  the  march-stone  of  Clochcore  is  of  importance, 
as  it  is  negative  of  the  advocator's  proof. 

The  other  Judges  concurred. 


No.  148.  VL  Shaw  419.    22  Jan.  1828.    2nd  Div.-— Lord  Maokenzie. 

F.  FiNLAYSON,  Advocator. — Mwidment. 
J.  Fisher,  Bespondent. — Skene, 

Partnership — Reparation. — A  summons  narrating  that  the  defender,  after  communings 
as  to  entering  into  a  partnership  with  the  pursuer,  and  orders  given  for  preparing  a 
draft  of  the  contract,  had  refused  to  execute  it,  whereby  the  pursuer  had  sustained 
and  might  sustain  damage,  and  concluding  for  implement^  or,  on  failure  to  implement, 
for  damages  as  a  solatium  for  such  failure,  dismissed  as  irrelevant. 
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The  advocator  Finlayaon  raised  an  action  before  the  Sheriff  of  Aberdeen  against 
Fisher,  a  pawnbroker,  setting  forth  that  he  had  been  applied  to  by  Fisher  to  enter  into 
partnership  with  him — that  they  had  had  various  meetings  on  the  subject,  and  had 
caused  a  draft  of  a  contract  of  copartnery  to  be  prepared — that^  by  Fisher's  advice,  he 
had  given  up  the  house  in  which  he  lived,  and  token  another  near  that  of  Fiidier,  who 
had  said  he  would  take  part  of  it  from  him  for  the  purpose  of  carrying  on  [420]  the 
business;  but  that,  after  some  delay,  Fisher  had  refused  to  execute  the  contract  of 
copartnery ;  "  by  all  which,"  the  summons  bore,  "  he  has  sustained  and  will  sustain  con- 
siderable loss  and  damage," — and  concluding  to  have  Fisher  decerned  to  admit  him  into 
partnership,  or,  on  failure,  to  make  payment  of  the  sum  of  L.1000  ''in  name  of  solatium, 
loss,  and  damage  incurred  or  to  be  incurred  by  liim  through  failure  of  the  said  John 
Fisher  in  implementing  his  part  of  the  premises."  To  this  summons  it  was  objected, 
that  as  confessedly  no  contract  had  been  completed,  the  conclusion  to  implement  a 
verbal  agreement  to  enter  into  a  partnership  was  absurd ;  and  as  the  damages  were  con- 
cluded for  only  on  failure  to  implement,  the  conclusion  as  to  them  was  equally  irrelevant. 
The  Sheriff  dismissed  the  action  as  irrelevant ;  and  Finlayson  having  brought  an  advo- 
cation, the  Lord  Ordinary  remitted  simplieUer^  and  the  Court  unanimously  adhered. 

Lord  Glenleb. — The  interlocutor  is  right.  All  that  has  been  found  is,  that  this 
summons  is  irrelevent;  and  that  is  clear.  It  contains  no  alternative  for  expenses 
incurred  in  the  prospect  of  completing  the  partnership,  but  concludes  merely  for  imple- 
ment, and  L.1000  as  a  solatium  for  non-implement,  so  that  the  non-implement  is  the 
ground  of  action,  and  not  that  the  respondent  led  him  into  expense ;  but  there  is  nothing 
to  prevent  the  advocator  from  raising  a  new  action,  if  he  thinks  he  has  any  claim  on 
that  head. 

Lord  Justigb-Glsrk. — I  agree.  We  only  decide  on  the  irrelevancy  of  this  action 
as  laid. 

Lord  Pitmillt. — I  am  entirely  of  the  same  opinion.  It  would  be  dangerous  to 
throw  any  doubt  on  the  case  of  Milne ;  but  the  present  summons  is  irrelevant,  as  the 
only  loss  claimed  is  loss  consequent  on  non-implement. 

Lord  Allowat  concurred. 


No.  144.  VL  Shaw  420.    24  Jan.  1828.    Ist  Diy.— Lord  Meadowbank. 

D.  M'GowN,  S.S.C.,  Objector. — Cvm,mg}uim6 — Bravmlee. 

Dr.  Begg,  Bespondent — Skene. 

Stat,  25  Cfeo,  III,  c.  80. — Atiame\f%  Certificate. — Held  that  although  the  agent  of  a 
party  in  an  action  has  not  had  his  certificate  during  the  currency  of  the  action,  yet 
the  party  is  entitled  to  decree  for  expenses  in  his  own  name. 

A  competition  having  taken  place  in  a  multiplepoinding  between  MH>own  and  Dr. 
Begg,  the  latter  was  successful,  and  was  found  entitled  to  expenses.  When  the  auditor's 
report  came  to  be  approved  of,  MKjIrown  objected  that  he  hcui  discovered  that  [421]  the 
agent  who  had  acted  for  Dr.  Begg  was  not  possessed  of  a  certificate,  in  terms  of  the 
25th  Geo.  IIL  c.  80,  §  7,  during  the  currency  of  the  action ;  and  therefore,  that  as  the 
agent  was  the  person  who  had  the  real  interest  in  the  expenses,  aud  as  his  right  was  for- 
feited by  the  statute,  no  decree  could  be  issued  for  them,  either  in  his  name,  or  in  that 
of  Dr.  Begg,  who,  being  under  no  legal  obligation  to  pay  the  same,  could  not  demand 
that  decree,  except  for  the  purpose  of  defrauding  the  statute. 

The  Lord  Ordinary  repelled  the  objection,  and  decerned  for  the  expenses  in  the 
name  of  Dr.  Begg. 

MKjown  then  reclaimed,  and  founded  upon  a  correspondence  between  him  and  Dr. 
Begg,  from  which  he  attempted  to  make  out  that  that  gentleman  had  departed  from  his 
claim  for  expenses. .  But  the  Court  being  satisfied  that  this  was  not  the  case,  and  that 
a  party  is  entitled  to  have  decree  for  expenses^  although  his  agent  may  not  have  had 
bis  certificate,  adhered  to  the  judgment  of  the  Lord  Oidinary. 
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No.  146.  VI.  Shaw  422.    2i  Jan.  1628.    let  Div.— Lord  Newton. 

J.  King.— 2?.  of  F.  Moncrdf—A.  MNeiU. 

W.  Jaffray  junior. — Jameson — WUson. 

Competing. 

Sequestration — Heir  and  ExeenUor. — Held,  in  a  competition  for  a  trusteeship  on  a 
sequestrated  estate,  that  a  Tote  founded  on  a  claim  hy  the  executors  of  a  defunct 
against  the  bankrupt  as  his  heir,  for,  having  intromitted  with  the  rents  of  a  house 
fflJling  due  at  Whitsunday  subsequent  to  the  death  of  the  defunct^  was  not  objection- 
able. 

A  competition  for  the  office  of  trustee  on  the  estate  of  William  Smellie  having  arisen 
between  King  and  JaSray,  mutual  petitions  were  presented  by  them,  and  various  objec- 
tions were  stated  against  each  other's  votes.  Among  others,  King  objected  to  a  claim 
made  by  the  widow  and  children  as  executors  of  the  bankrupt's  £ther  for  certain  rents 
of  houses  payable  at  Whitsunday  1826,  which  the  bankrupt,  as  heir,  had  uplifted,  and 
which  rents,  it  was  stated,  belon^^ed  to  the  executors,  seeing  that  the  father,  who  was 
the  proprietor  of  the  subjects,  had  died  on  the  17th  of  February  preceding.  The  Lord 
Ordinary  repelled  this  and  the  other  objections,  found  that  Ja&ay  had  a  minority  of 
votes,  and  confirmed  him ;  and  the  Court  adhered 

When  the  case  was  first  moved,  their  Lordships  expressed  some  doubts  as  to  whether 
the  executors  had  right  to  the  rents,  and  they  superseded  it  till  inquiry  should  be  made 
as  to  the  decisions.  On  resuming  consideration,  and  the  case  of  Biimy  v.  Binny,  28th 
January  1820,  having  been  brought  under  their  Lordships'  attention,  they  were  satisfied 
that  it  was  conclusive  to  rule  the  present  case. 


No.  147.  VI.  Shaw  422.    24  Jan.  1828.    2nd  Div.— Lord  Cringletie. 

R  M'Neill,  Suspender. — Skene — limes. 

Reverend  A.  Nicolson,  Charger. — Anderson — Forbes, 

Church-— Olebe, — 1. — In  decerning  for  a  church  to  be  built  in  a  parish  consisting  of 
2300  inhabitants,  the  greater  proportion  of  whom  were  Roman  Catholics,  the  Pres- 
bytery, while  they  limited  the  immediate  accommodation  required  to  that  for  250 
sitters,  having  done  so  under  a  condition  that  the  waUs  of  the  church  should  be  built 
so  as  to  admit  of  the  after  erection  of  galleries,  should  this  become  necessary  by  the 
increase  of  the  protestant  inhabitants,  the  Court  supported  this  condition. — 2. — 
Observed  that  Presbyteries  had  nothing  to  do  with  the  manner  and  style  in  which  a 
chuM^  was  to  be  built,  provided  it  afforded  the  proper  accommodation. — 3. — Rule  as 
to  designation  of  a  glebe,  and  the  extent  of  a  soum  adopted  in  the  case  of  Stewart 
M'Kenzie  v,  M<Rae,  {anU,  Vol.  lY.  No.  124,)  again  followed. 

There  being  no  church  in  the  parish  of  Barra,  containing  about  2300  inhabitants, 
the  Reverend  Mr.  Nicolson,  the  minister,  made  an  application  to  the  Presbytery  of  Uist 
to  have  a  church  [423]  decerned  for  and  also  to  have  a  glebe  designed, — two  former 
designations  having  been  set  aside  by  the  Court  of  Session  as  irregular.  The  Presbytery 
accordingly  designed  a  grass  glebe,  holding  that  there  were  not  four  contiguous  acres  of 
arable  ground  near  the  manse  to  form  a  proper  arable  glebe,  and  also  decerned  for  a 
church  capable  of  holding  250  sitters.  In  reference  to  this  last  matter,  the  minutes  of 
Presbytery  bore  as  follows: — "The  Presbytery  took  up  Mr.  Nicolson's  statement 
regarding  the  want  of  a  church  in  the  parish  of  Barra ;  and  having  made  a  parochial 
visitation  anent  that  matter,  find  the  absolute  necessity  of  having  a  church  for  the 
accommodation  of  the  parishioners,  consisting  of  about  2300  souls.  As,  however,  the 
greater  number  of  them  are  of  the  Popish  persuasion,  the  Presbytery  do  not  in  the 
mean  time  require  church  accommodation  for  more  than  250  sitters,  which  is  the  lowest 
number  for  whom  they  could  reasonably  demand  accommodation.    In  the  events  how- 
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ever,  of  an  increase  of  the  Protestant  population,  the  Presbytery  reserve  to  themselves 
the  power  of  enlarging  these  accommodations  as  they  may  find  cause.  For  this  purpose 
the  Presbytery  approve  of  a  specification  submitted  to  them  by  Mr.  Peter  Dawson, 
builder,  which,  in  the  area  of  the  church,  will  accommodate  250  sitters,  with  a  height 
in  the  side-walls  sufficient  to  admit  of  galleries,  as  occasion  may  require.  Specification 
as  follows : — '  Church  to  be  40  feet  in  length,'  &c.  The  Presbytery  approve  of  the 
above  specification,  and  consider  the  sum  of  L.320  sterling  reasonable  for  finishing  the 
work ;  and  therefore  decerned  and  ordained,  as  they  hereby  decern  and  ordain,  the  said 
sum  of  L.320  sterling  for  the  foresaid  purposes." 

Of  the  judgment  of  the  Presbytery,  both  as  to  the  glebe  and  church,  and  also  of 
certain  proceedings  as  to  the  manse  and  offices,  not  necessary  to  be  here  adverted  to, 
M'Neill  of  Barra,  the  sole  heritor,  brought  a  suspension  on  the  grounds,  (besides  certain 
alleged  irregularity  in  point  of  form,  and  the  decree  having  been  pronounced  in  absence,) 

1.  That  there  was  sufficient  arable  ground  near  the  manse  to  afford  an  arable  glebe  ; 
and, 

2.  That  the  Presbytery  were  not  entitled,  except  on  failure  of  the  heritors,  to  fix 
the  specification  and  style  of  building  of  a  church ;  but  that  the  heritors  of  a  parish 
were  entitled  to  build  the  church  in  the  manner  they  chose,  provided  it  afforded  sufficient 
and  secure  accommodation  for  the  parish  as  at  the  time  of  erection. 

The  Lord  Ordinary  found  that  a  church  must  be  built  as  near  the  manse  as  may  be 
convenient;  and  before  answer,  as  to  [424]  the  expense  of  building,  appointed  the 
suspender  to  lodge  in  process  "  a  plan  and  specification  of  a  church  with  accommodation 
for  250  sitters,  and  with  a  sufficient  height  of  the  side-walls  to  admit  of  galleries,  as 
occasion  may  require,  roofed  with  slate ; "  and  failing  thereof,  authorized  the  Presbytery 
to  enter  into  a  contract  for  building  a  church  in  terms  of  the  specifications  contained  in 
their  decreet,  and  to  take  all  measures  necessary  ior  carrying  the  same  into  execution. 
As  to  the  glebe,  his  Lordship  remitted  to  two  persons  to  report  if  there  was  adjacent  to 
the  manse  a  proper  and  sufficient  arable  glebe  of  four  acres  lying  contiguous ;  and  if 
not,  what  extent  would  be  necessary  to  form  a  grass  glebe  of  sixteen  soums,  **  the 
amount  of  the  soum  being  regulated  by  the  understanding  and  practice  of  the  district." 

Against  this  interlocutor  McNeill  reclaimed ;  but  at  the  advising  he  merely  objected 
to  it  in  so  far  as  the  reporters  were  allowed  to  decide  on  the  extent  of  the  soum,  instead 
of  reporting  the  practice  and  understanding  to  the  Court,  and  in  so  far  as  the  plan  of 
the  church  to  be  given  in  by  him  was  appointed  to  be  with  walls  capable  of  admitting 
the  after  erection  of  galleries. 

The  minister  did  not  object  to  the  reporters  being  required  to  state  in  their  report 
what  the  practice  and  understanding  of  the  district  was ;  but  in  regard  to  the  church 
he  contended,  that  as  the  Presbytery  had  required  much  less  accommodation  than  they 
were  entitled  by  law  to  demand,  it  was  reasonable  that  provision  should  be  made  for 
the  increase  of  the  number  of  Protestants,  the  more  especially  as  in  the  case  of  Methven, 
now  depending,  great  doubts  had  been  expressed  as  to  the  obligation  on  heritors  to 
enlarge  a  church  while  not  in  a  ruinous  condition. 

The  Court  unanimously  adhered,  with  the  qualification  of  its  being  understood  that 
the  reporters  were  to  state  the  practice  and  understanding  of  the  country  as  to  the 
soum. 

Lord  Pitmillt. — ^The  heritor  has  no  reason  to  complain  of  this  interlocutor.  It  is 
not  denied  that  there  are  2300  persons  in  this  parish ;  and  because  it  is  probable  that 
in  a  short  time  it  will  be  too  small,  it  is  required  that  the  walls  shall  be  built  so  as  to 
enable  galleries  to  be  afterwards  erected.  This  is  very  reasonable  and  favourable  to 
the  heritor.  It  is  said  he  was  absent  when  the  decree  was  pronounced  by  the 
Presbytery ;  but  he  has  been  heard  now ;  and  his  having  been  absent  then  is  no  ground 
to  alter  the  decree,  if  he  cannot  show  that  it  is  wrong.  As  to  the  glebe,  too,  the  Lord 
Ordinary  has  just  done  what  we  did  in  the  case  of  Stuart  M'Kenzie  v.  M'Bae,  though 
there  can  be  no  harm  in  adjecting  to  the  interlocutor  that  it  is  understood  the  reporters 
are  to  mention  in  their  report  what  is  the  amount  of  the  soum  by  the  practice  of  the 
country. 

J [426]  Lord  Allowat. — I  entirely  agree.     The  Presbytery  have  acted  with  great 
eration.    They  might  have  disregarded  the  circumstance  of  the  population  bding 
in  a  great  measure  Roman  Catholic.    With  the  nature  of  the  structure  of  the  church 
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to  be  built,  however,  the  Presbytery  had  nothing  to  do,  if  proper  accommodation  is 
provided.  The  provision  as  to  the  walls  is  intended  for  the  benefit  of  the  heritor, 
instead  of  making  him  build  a  larger  church  at  once ;  and  although,  properly  speaking, 
it  does  not  fall  under  the  Presbytery's  jurisdiction,  I  see  no  reason  to  alter  the  Lord 
Ordinary's  interlocutor ;  for  suppose  the  heritor  were  to  insist  mordieus  on  his  right 
here,  it  would  make  a  very  different  case  from  that  of  Methven,  if  a  demand  for 
enlargement  were  made  at  some  future  period,  and  he  could  not  then,  after  what  was 
passed,  maintain  the  plea  that  he  was  not  bound  to  add.  As  to  the  glebe,  the  very 
words  of  the  interlocutor  in  M'Bae's  case  have  been  adopted ;  but  I  have  no  objection 
to  the  addition  proposed  by  Lord  Pitmilly,  though  I  think  it  quite  sufficient  as  it 
stands. 

Lords  Justiois-Clbrk  and  Guenlbb  concurred. 


No.  148.  VI.  Shaw  425.    25  Jan.  1828.    Ist  Div. 

J.  Bryce,  Petitioner. — Jeffrey — Murray — BtUherftml, 
W.  Grahame,  Bespondent. — B.  of  F,  Moncreiff-^  Oremshields, 

Idiotry  and  Furiosity — Tutor  and  Curator — A,  S.  Feb,  13,  1730. — A  sister  having 
applied  to  have  her  husband  appointed  curator  bonis  to  her  brother,  who  she  alleged 
was  fatuous ;  and  this  having  been  supported  by  a  certificate  of  a  medical  person  ; 
and  the  Court  having  appointed  the  husband  curator  bonisy  in  terms  of  the  above 
A.  S. ;  and  the  brother  having,  along  with  his  interdictors,  applied  for  recall  of  the 
appointment,  on  the  ground,  inter  cdia^  that  the  Court  had  no  power  to  make  it,  and 
that  his  fatuity  could  only  be  established  by  a  cognition ;  and  the  Court,  after  a 
proof  as  to  the  state  of  his  mind,  being  satisfied  that  he  was  unable  to  manage  his 
affairs,  refused  to  recall  the  appointment ;  and  the  House  of  Lords  having  remitted 
to  reconsider  the  case  particularly  as  to  the  power  of  the  Court  to  proceed  without  a 
cognition — Held, — 1. — ^That  the  Court  has  power  to  appoint  a  curator  bonis^  whose 
appointment,  although  in  its  own  nature  temporary,  must  continue,  either  till 
evidence  of  convalescence  be  adduced,  or  a  tutor  at  law  has  been  served ; — and, — 2. 
— ^That  the  Court  has  no  power  to  compel  any  party  to  sue  out  a  brief  of  cognition, 
and  therefore  they  cannot  limit  the  appointment  to  any  definite  period. 

David  Bryce,  merchant  in  Edinburgh,  died  possessed  of  heritable  and  moveable 
property,  leaving  an  only  brother,  the  petitioner  James  Bryce,  and  an  only  sister  Mary, 
who  was  married  to  the  respondent  Walter  Graham.  In  1816,  and  soon  after  David's 
death,  Mary  Bryce,  with  concurrence  of  Graham,  presented  a  petition,  under  the  Act 
of  Sederunt^  13th  February  1730,  to  the  Court,  setting  forth  that  James  was  in  such  a 
state  of  mental  imbecility,  as  disabled  him  from  attendmg  to  his  affidrs ;  [426]  and  this 
was  supported  by  the  certificate  of  a  medical  gentleman,  on  soul  and  conscience.  The 
petition  was  intimated  in  common  form  on  ttie  walls  of  the  Outer  and  Lmer  House, 
but  not  to  James  Bryce  personally.  No  appearance  being  made  by  him,  the  Court 
appointed  Graham  to  be  his  curator  bonis  ;  and  he  having  found  caution,  took  possession 
of  the  whole  effects,  collated  the  heritage,  (which  was  inferior  in  value  to  the  moveables,) 
and  received  Bryce  into  his  family.  In  1818,  Bryce  granted  a  bond  of  interdiction  in 
favour  of  Mr.  John  Dickson,  advocate,  Mr.  Steele,  writer  to  the  signet,  and  certain  other 
gentlemen ;  and  a  petition  was  thereupon  presented  to  the  Court  by  Bryce,  with  consent 
of  his  interdictors,  denying  that  he  was  in  the  state  alleged  by  his  sister,  maintaining 
that  his  fatuity  could  only  be  ascertained  by  a  regular  cognition  before  a  jury,  and 
praying  that  the  appointment  of  Graham  should  be  recalled.  The  Court  at  first  refused 
this  petition,  without  taking  any  proof;  but^  on  a  reclaiming  petition,  they  remitted 
to  the  Sheriff  of  Edinburgh  "  to  inquire  concerning  the  condition  of  intellect  and  state  of 
faculties  of  the  petitioner  James  Bryce,  and  his  abilities  to  manage  and  conduct  his  own 
affairs ;"  and  in  respect  that  Bryce  insisted  that  his  alleged  fatuity  could  only  be  ascer- 
tained by  the  verdict  of  a  jury,  authorized  the  clerk  to  receive  a  minute  of  protest  to 
that  effect,  if  it  should  be  offered.  A  minute  was  accordingly  lodged,  and  a  proof 
taken,  from  which  the  Sheriff  reported  that  Bryce  laboured  under  a  very  great  degree 
of  mental  imbecility,  that  he  was  utterly  incapable  of  managing  bis  own  affiiirs,  and 


YLSbAW.  BRYOB  V.   GRAHAMB.  461 

that  there  was  no  foundation  for  an  allegation  which  had  been  made,  that  he  had  been 
maltreated  by  Graham.  On  advising  that  proof,  and  a  hearing  in  presence,  the  Court 
*^  found  it  sufficiently  instructed,  that  the  petitioner  James  Bryce  stills  remains  incap- 
able of  managing  or  conducting  his  own  affairs,  and  therefore  refused  to  recall  the 
appointment  of  the  respondent  Walter  Graham  to  be  curator  bonis  to  him  during  his 
disability ; "  and,  at  the  sarnie  time,  they  found  Mr.  Steele,  one  of  the  interdicters,  and 
who  had  at  one  time  acted  as  agent  for  Bryce,  liable  in  the  whole  expenses  incurred  on 
both  sides.  Bryce  and  his  interdictors  have  entered  separate  appeals,  the  House  of 
Lords,  on  the  31st  of  May  1826,  ordered  "that  the  said  cause  be  remitted  back  to  the 
First  Division  of  the  Court  of  Session  in  Scotland,  to  review  the  several  interlocutors 
complained  of  in  the  said  appeal ;  and  in  such  review  to  have  regard  only  to  the  con- 
sideration, that  such  interlocutors  nominate,  appoint,  and  continue  the  said  Walter 
Graham  curcUor  bonis  to  the  said  James  Bryce  during  his  alleged  disability,  without 
cog-  [427]  -nition  by  brief  and  inquest,  however  long  that  disability  may  endure ;  and 
upon  so  reviewing  the  said  interlocutors,  to  do  as  the  said  Court  shall  seem  just,  in 
either  adjudging  that  the  same  ought  to  remain  unaltered,  or  to  be  altered :  And  it  is 
farther  ordered,  that  the  Division  to  which  this  remit  is  made  do  require  the  opinions 
of  the  other  Judges  of  the  Court  of  Session,  whether,  according  to  the  law  of  Scotland, 
in  case  of  an  alleged  continuing  disability,  the  Court  of  Session  hath  the  jurisdiction 
and  power  to  commit  the  management  of  the  supposed  disabled  persoD,  or  of  his  fortime, 
to  such  person  as  the  Court  may  think  proper,  not  only  by  a  temporary  appointment  for 
a  reasonable  time,  and  imtil  a  cognition  by  brief  and  inquest  shall  be  obtained,  but 
during  any  continuance,  however  long,  of  the  alleged  disability,  without  any  such  cogni- 
tion ;  which  opinion  the  said  other  Judges  are  required  to  give :  And  this  House  thinks 
proper  to  reserve  the  consideration  of  all  matters  in  this  and  the  other  appeal,  in  which 
John  Dickson,  Esq.  and  others  are  appellants,  and  Walter  Graham  is  respondent,  now 
before  this  House,  respecting  the  appelknt  James  Bryce,  his  interdictors,  agents,  or 
others^  until  after  such  review  shall  have  been  had  as  aforesaid,  under  this  remit."  ^ 

In  consequence  of  this  remit,  the  Court  appointed  the  question  to  be  argued  in  Cases, 
with  a  view  of  being  laid  before  the  whole  Judges. 

On  the  part  of  Bryce  it  was  pleaded, 

1.  That  cognition  by  brief  is  the  only  regular,  legitimate,  or  competent  mode  of 
ascertaining  the  fact  of  idiocy,  and  subjecting  any  person  to  permanent  curatory  as  an 
idiot.  In  support  of  this  plea  it  was  argued,  that  two  provisions  were  made  by  the  law 
for  the  protection  of  persons  who  were  not  in  full  possession  of  their  intellects, — the 
one  being  adapted  to  the  case  where  the  party  was  merely  weak,  but  not  entirely 
deprived  of  intellect^ — and  the  other  for  the  case  where  he  was  destitute  of  reason.  In 
the  former  of  these  cases  the  party  may  either  be  interdicted  at  the  instance  of  those 
having  an  interest  in  the  preservation  of  his  effects,  or  he  may  voluntarily  place  himself 
under  interdiction.  In  the  other  case,  where  the  party  was  alleged  to  be  an  idiot  or 
lunatic,  and  so  was  to  be  deprived,  not  merely  of  ^e  management  of  his  own  affairs, 
but  of  his  status  in  society,  the  law  had  required  that  the  fact  should  be  ascertained  by 
the  verdict  of  a  jury,  and  in  no  other  manner.  But  in  the  present  case  Bryce  had  been 
found  to  be  in  a  state  of  idiocy,  or  at  least  of  mental  imbecility,  on  the  mere  certificate 
of  a  medical  person ;  [428]  and,  in  consequence  of  that  certificate,  had  been  deprived  of 
the  management  of  his  affairs,  and  placed  under  curatory. 

2.  That  the  Court  of  Session  had  no  power  or  jurisdiction  to  subject  a  person  alleged 
to  be  fatuous  or  furious,  not  merely  to  temporary  curatory  for  a  reasonable  time,  and 
until  cognition  by  brief  and  inquest,  but  to  permanent  curatory,  especially  where  the 
alleged  idiocy  or  madness  is  denied  and  cognition  by  brief  and  inquest  is  demanded,  or 
at  all  events,  the  Court  had  that  power  only  after  cognition.  It  was  true  that  the  Court 
had  the  power  in  urgent  cases  of  appointing  an  interim  curator;  and  that  it  often 
happened  that  this  interim  management  was  dlowed  by  the  friends  to  be  carried  on  for 
an  indefinite  period,  with  the  view  of  avoiding  a  public  exposure.  But  the  case  was 
entirely  different  where  the  party  and  his  friends  came  forward  denying  the  fatuity,  and 
insisting  on  the  fact  being  ascertained  in  the  proper  and  constitutional  manner.  In  that 
case  the  Court  was  bound  to  recall  the  appointment^  and  to  leave  the  party  alleging  the 
bttnity  to  establish  the  &ct  by  a  jury,  in  which,  if  he  succeeded,  a  tutor  would  be 


1  See  Wilson  and  Shaw's  Appeal  Cases  for  1826-7,  p.  481. 
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appointed,  who  would  be  obliged  to  ezeiciae  the  office  grataitooaly,  whereas  the  respon^ 
dent,  as  curator,  was  entitled  to  a  factor's  fee  of  five  per  cent.;  and, 

3.  That,  as  the  respondent,  from  his  relationship  to  the  petitioner,  was  entitled  to 
purchase  and  prosecute  a  brief  of  cognition,  and  was  bound  to  do  so,  it  was  a  breach  of 
duty  on  his  part  not  to  do  so ;  and  therefore  he  ought  not  to  be  permitted  to  hold  that 
control  over  the  petitioner,  which  he  had  acquired  on  the  mere  certificate  of  a  medical 
gentleman.  It  was  established  law,  that  the  friends  and  relations,  or  any  having  interest^ 
were  entitled  to  purchase  a  brief  of  cognition,  and  therefore  the  respondent  could  do  so, 
either  in  his  own  name,  or  that  of  his  wife.  Although  in  general  the  nearest  agnate 
was  appointed  tutor  in  the  event  of  the  jury  finding  the  fatuity  proved,  yet  this  was 
not  universally  the  case,  because  a  husband  would  be  appointed  tutor  to  his  fatuous 
wife  in  preference  to  the  nearest  agnate ;  and  if  there  be  no  nearest  agnate,  or  he  declines 
the  office,  there  is  room  for  a  tutor  dative ;  so  that  it  was  plain  that  the  only  object 
which  the  respondent  could  have  in  resisting  the  recall  of  the  curatory  was,  that  he 
might  enjoy  the  factor-fee. 

On  the  other  hand  it  was  maintained  by  the  respondent, 

1.  That  the  Court,  on  the  evidence  of  a  person's  incapacity  to  manage  his  own 
affairs,  arising  from  mental  imbecility  or  derangement,  had  jurisdiction  and  power  to 
commit  the  management  of  the  estate  to  such  persons  as  they  might  think  proper,  not 
only  for  a  short  time,  but  during  any  continuance,  however  [^9]  long,  of  the  disability, 
and  until  a  cognition  by  brief  and  inquest  should  be  obtained.  By  the  Roman  law 
tutory  was  a  tnunm  publicum,  which  any  one  could  be  compelled  to  undertake ;  and 
therefore  under  that  system  there  was  no  occasion  to  resort  to  any  expedient  for  supply- 
ing the  place  of  a  tutor.  But,  by  the  law  of  Scotland,  no  person  could  be  obliged  to 
accept  of  the  office  of  tutor,  and  the  consequence  was,  that  it  frequently  happened  that 
the  estates  of  those  who  were  unable  to  manage  them  were  left  without  protection ;  and 
therefore  the  Court  of  Session,  as  the  guardians  of  the  whole  property  in  the  country, 
were  entitled  to  interfere,  not  to  the  effect  of  depriving  the  party  of  his  status  in  society, 
but  merely  for  the  preservation  of  his  estate.  Accordingly  an  Act  of  Sederunt,  of  I3th 
February  1730,  was  passed  for  regulating  the  mode  of  managing  these  estates;  and  in 
virtue  of  it  numerous  curators  had  ever  since  been  appointed.  The  nomination,  how- 
ever, was  from  its  very  nature  temporary,  being  intended  to  secure  the  estate,  either 
until  the  party  should  convalesce,  or  till  a  person  should  be  appointed  tutor,  and  as 
such  have  right  to  take  the  management  out  of  the  hands  of  the  curator.  When,  there- 
fore, no  tutor  has  been  appointed,  and  the  friends  of  the  party  endeavour  to  have  the 
nomination  of  the  curator  recalled  on  an  allegation  of  convalescence,  the  Court  must 
inquire  into  the  truth  of  it  agreeably  to  the  usual  forms,  which  was  accordingly  done  in 
this  case,  and  from  which  it  appeared  that  the  petitioner  was  still  unable  to  manage  his 
estate;  and, 

2.  That  the  respondent  was  not  entitled  to  purchase  and  prosecute  a  brief  of  inquest ; 
and  as  there  was  no  agnate,  there  was  no  person  who  could  be  appointed  tutor ;  but  at 
all  events,  as  the  Court  had  jurisdiction  to  appoint  an  interim  manner,  they  could  not 
be  deprived  of  that  jurisdiction  by  the  circumstance  of  the  party  entitled  to  take  out 
the  brief  not  doing  so. 

The  Court,  after  consulting  the  other  Judges,  pronounced  this  interlocutor : — ''The 
Lords  having  resumed  consideration  of  this  case,  advised  the  mutual  cases  for  the 
parties,  together  with  the  opinions  of  the  Judges  of  the  other  Division  and  permanent 
Lords  Ordinary,  taken  in  obedience  to  the  remit  by  the  House  of  Lords,  and  in  con- 
formity with  the  opinion  of  the  miyority  of  the  whole  Judges  of  the  Court, — ^find  that 
the  proper  and  regular  mode  of  appointing  guardians  or  administrators  to  the  persons 
and  property  of  furious  or  fatuous  persons  is  by  cognition  of  an  inquest,  following  on 
a  brief  for  that  purpose ;  but  find  that  such  brief  can  be  obtained  only  by  the  voluntary 
application  of  the  relations  of  the  party,  and  that  the  Court  of  Session  has  no 
au-  [430]  -thority,  and  has  never  attempted  to  exercise  it,  of  ordering  any  such  cogni- 
tion by  brief  and  inquest  to  take  place,  nor  have  they  authority  to  compel  the  relations 
to  purchase  any  such  brief,  or  follow  out  any  such  cognition  :  Find  that  soon  after  the 
abolition  of  the  Scottish  Ftivy  Council,  by  which  extraordinary  remedies  of  this  nature 
used  to  be  applied,  the  Court  of  Session  was,  of  necessity,  applied  to  for  the  appoint- 
ment of  curators  bonis  for  managing  the  affairs  of  absent  persons,  who  had  not  left  any 
&u;tory  or  power  of  attorney  behind  them,  and  of  infants  and  minors  who  had  no  tutors 
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or  cniatois,  or  of  penonB  who  were  stated  and  proved  to  them  to  have  fallen  into 
mental  incapacity  of  any  species :  Find  that,  prior  to  the  year  1730,  these  applications 
had  become  so  frequent,  that  the  Courts  in  that  year,  found  it  necessary  to  pass  an  Act 
of  Sederunt  for  regulating  the  duties  and  ascertaining  the  powers  of  these  euraiore  bonis  : 
Find  that  it  never  has  been  the  practice  in  any  case  to  express,  in  the  interlocutor 
appointing  such  curator  bonis^  any  limitation  as  to  the  time  of  endurance  of  such  office ; 
because  such  appointment  is,  in  its  nature,  only  of  a  temporary  nature,  and  might  by 
law  expire  even  before  the  time  so  limited  by  the  Courts  and  at  any  rate  would  expire, 
either  by  proof  brought  before  the  Court  that  the  party  had  reconvalesced,  or  by  the 
appearance  of  a  tutor  at  law  regularly  served  by  brief  and  inquest :  Find  that  even  in 
the  case  of  a  party  found  to  be  insane  or  fatuous  by  brief  and  inquest^  but  on  whose 
behalf  it  is  asserted  that  he  has  reconvalesced,  that  fact,  if  denied  by  the  tutor,  is  not, 
by  the  law  of  Scotland,  made  the  subject  of  another  inquiry  by  brief  and  inquest,  but 
by  action  of  declarator  of  convalescence,  in  which  the  pursuer  must  bring  proof,  to  the 
satisfaction  of  the  Court,  protU  dejure;  but,  during  the  dependence  of  sudi  declarator, 
the  curatory  would  continue :  Find  that  a  summary  application  having  been  made  to 
the  Court  in  the  name  of  Mr.  Bryce  to  recall  the  appointment  of  curcUor  bonis  in  his 
case,  the  Court  could  not,  in  safety  or  justice  to  him,  grant  that  application,  unless 
satisfactory  proof  was  made  to  them  that  he  had  reconvalesced,  so  as  to  be  capable  of 
managing  hiis  own  afGEurs :  Find  that  the  proof  brought  satisfied  the  Court  that  he  had 
not  reconvalescedi  and  was  not  capable  of  managing  his  own  affairs,  aod  consequently 
that  there  existed  the  same  necessity  for  continuing  the  curatory  as  for  originally 
granting  it ;  and  that  it  would  have  been  unsafe  and  ui\just  to  Mr.  Bryce  to  recall  the 
curatory  :  Find,  therefore,  that  the  curatory  must,  by  the  law  of  Scotland,  continue  as 
originally  granted — that  is,  indefinite  in  point  of  time,  but^  in  its  nature,  necessarily 
and  [131]  legally  of  a  temporary  nature,  subject  to  proof  of  his  reconvalescence,  or  the 
service  of  a  tutor :  Therefore  find  that  the  procedure  in  this  case  has  been  according  to 
the  practice  of  the  Court  for  above  a  century ;  and  that  there  is  no  process  known  in 
the  law  by  which  a  cognition  by  brief  and  inquest  can  be  obtained,  when  not  sued  out 
by  the  relations  of  the  party; — and  therefore,  on  the  whole  matter,  find  that  the 
judgment  taken  to  appeal  ought  to  remain  unaltered ;  and  they  adhere  and  decern 
accordingly."  ^ 

Lords  Justiob-Clebk,  Olbnleb,  Pitmillt,  Eldin,  Mbdwtn,  and  Nbwton,  delivered 
this  opinion : — There  can  be  no  doubt,  we  conceive,  that  the  process  by  cognition  is  the 
proper  and  regular  mode  of  appointing  a  guardian  or  administrator  to  persons  labouring 
imder  insanity  or  fatuity.  But  where  no  step  has  been  taken  by  the  relations  legally 
entitled  to  follow  out  this  process,  the  Court  of  Session  has  been  in  use,  at  least  for  a 
great  many  years  back,  to  appoint  a  curator  to  take  charge  of  the  estate. 

Indeed,  wherever  property  situated  within  this  country  is  without  any  person  capable 
of  taking  charge  of  it^  the  curatorial  power  of  the  Court  of  Session,  as  the  Supreme 
Court,  is  necessarily  exercised  to  prevent  its  waste  and  dilapidation  by  the  appointment 
of  a  £EU3tor  loco  absenHs^  if  the  owner  be  abroad,  without  having  authorized  any  person 
in  this  country  to  manage  his  affedrs,  or  if  he  had  been  unheard  of  for  years,  and  it  is 
doubtful  if  he  be  alive ;  or  of  a  factor  loco  tutoris^  where  a  minor  is  without  tutors  or 
curators ;  or  of  a  curator  bonis,  where  the  owner,  though  not  a  minor,  is,  through 
infirmity  or  old  age,  unable  to  taJce  charge  of  his  property ;  or  where  he  is  fatuous  or 
furious,  and  no  step  has  been  taken  to  cognosce  him  under  a  brief  for  that  purpose, 
whether  the  delay  arises  from  there  being  no  relation  entitled  to  follow  out  this  pro- 
cess, or  because  those  who  might  are  unwilling  to  do  so ;  or  even  where  a  cognition  is 
intended  for  the  administration  of  the  estate  during  the  interval  which  must  elapse 
before  the  case  can  be  brought  before  the  inquest.  The  Act  of  Sederunt  of  1730, 
while  it  lays  down  rules  regarding  such  appointments,  which  are  still  in  observance, 
recognises  the  frequency  of  applications  for  the  interposition  of  the  Court  in  cases 
previous  to  its  date. 

As  the  interference  of  the  Court,  however,  has  arisen,  more  especially  in  cases  of 
the  latter  kind,  solely  from  the  necessity  of  the  measure,  and  can  be  justified  only  by 


^  An  appeal  was  entered  by  Bryce  against  the  above  judgment^  but  he  died  on  the 
2d  of  April  thereafter. 


464  BRTOB  V.  ORAHAMB.  VL  Sbaw 


thiB  necessity,  the  appointment  made  by  the  Court  is  of  a  temporary  nature ;  and  being 
meant  to  supply  the  want  of  a  regular  tutor,  it  is  at  an  end  the  moment  a  tutor 
is  served. 

There  seems,  indeed,  to  be  no  doubt  entertained  any  where  that  such  a  power  is 
competent  to  the  Court ;  the  only  difficulty  lies  in  the  mode  or  extent  of  its  exercise. 
From  the  terms  of  the  question  on  which  our  opinions  are  particularly  required,  it 
would  seem  to  have  been  supposed  [432]  that  the  Court  possessed  some  means  of  pro- 
curing a  cognition,  and  the  appointment  of  a  regular  tutor  within  some  reasonable  time  ; 
for  the  alternative  put  as  to  their  power  is,  on  the  one  hand,  that  of  "  a  temporary 
appointment  for  a  reasonable  time,  and  until  a  cognition  by  brief  and  inquest  shall  be 
obtained ;  and,  on  the  other,  that  of  one  during  any  continuance,  however  long,  of  tbe 
disability,  without  any  such  cognition." 

Now,  if  the  Court  has  power  to  order  a  cognition,  and  that  the  proper  process  be 
foUowed  out  for  the  service  of  a  tutor,  it  seems  to  follow  that  any  temporary  appoint- 
ment made  by  them  should  be  limited  to  the  period  required  for  obtaining  the  proper 
and  preferable  remedy. 

But  it  does  not  appear  to  us  that  the  Court  has  any  such  power,  or  that  a  cognition 
can  originate  in  any  thing  but  the  voluntary  act  of  the  near  relations.  No  doubt,  if  the 
person  entitled  to  purchase  a  brief,  and  to  hold  the  office  of  tutor,  were  to  apply  to  the 
Court  for  the  appointment  of  a  eurcUor  honia^  the  application  might  be  refused,  or 
granted  only  for  a  limited  time,  on  the  ground  that  the  applicant,  having  it  in  his  power, 
ought  to  get  a  tutor  regularly  served  by  a  cognition  of  the  fatuous  person,  and  a  finding 
by  the  jury  who  is  the  nearest  male  agnate  entitled  to  the  office.  But^  except  in  tliis 
particular  case,  we  know  of  no  means  which  the  Court  possess  of  accomplishing  &e  object. 

In  the  present  case,  the  defender's  wife,  as  the  nearest  or  only  known  agnate,  may 
have  right  to  purchase  a  brief;  but  if  no  male  agnate  is  to  be  found,  how  can  a  tutor 
be  served  1  Kegularly,  no  cognition  can  take  place,  unless  as  a  preparatory  step  to  the 
service  of  a  tutor.  Both  are  objects  of  the  brief,  and  to  both  an  answer  must  be  returned 
by  the  jury. 

Such  being  the  law,  it  appears  to  us,  that  if  there  be  a  power  of  appointment  in  the 
Court  at  all,  it  may  be  competently  exercised,  so  as  to  grant  the  office  of  euraior  honiSj 
during  the  continuance  of  Uie  necessity  which  calls  for  its  exercise — that  is,  until  the 
reconvalescence  of  the  fatuous  person,  or  until  a  regular  tutor  be  appointed.  To  limit 
the  authority  of  the  curator  to  a  short  specified  time  would  occasion  the  expense  of 
repeated  renewals  of  the  application,  without  any  apparent  benefit;  and  there  is  no 
necessity  to  specify  as  a  limit  the  appointment  of  a  regular  tutor,  because  such  an 
appointment  naturally  supersedes  and  puts  an  end  to  that  of  curator  horns. 

Where  the  party  for  whose  benefit  the  appointment  has  been  made,  applies  for  its 
recall  on  the  ground  of  his  reconvalescence,  and  is  opposed  by  the  curator,  the  Court, 
though  not  entitled  to  order  a  cognition,  is  necessarily  obliged  to  resort  to  such  an 
inquiry  as  was  adopted  in  the  present  case,  in  order  to  ascertain  whether  the  fatuity 
does  or  does  not  continue ;  and  we  do  not  consider  that  any  more  satisfactory  course 
could  have  been  followed  than  that  adopted  by  the  First  Division  of  the  Court,  when 
the  application  for  the  recall  of  the  factory  was  made  by  Mr.  Bryce, 

The  proceedings  in  this  case  have  been  conducted  in  the  usual  course,  and  the  inter- 
locutors pronounced  are  such  as  the  Court  of  Session  is  accustomed  to  pronounce  in 
similar  cases.  In  proof  of  this,  we  may  refer  [433]  to  the  case  of  Beveridge,  2d  August 
1776,  in  Brown's  Supplement  to  Morison,  Vol.  V.  p.  442. 

LoBD  Maokbnzib. — I  agree  generally  in  the  opinion  of  Lords  Justice-Clerk,  Glenlee, 
Pitmilly,  Eldin,  Medwyn,  and  Newton.  The  more  ancient  practice  seems  to  have  been 
that  of  appointment  of  tutors-dative  by  the  Exchequer  without  cognition.  See  Sir 
George  Mackenzie's  Observations  on  Stat- 10,  James  YI.  c.  18.  But  that  has  been  dis- 
continued so  long,  and  the  existing  practice  followed  so  long,  that  I  think  the  legality 
of  the  latter  cannot  now  be  questioned.  Indeed  the  chief  objections  to  it  apply  equally 
to  the  other.  It  is  very  common  in  Scotland  that  insane  persons  are  tiJcen  care  of 
without  any  cognition  or  judicial  appointment.  But  where  there  is  property,  and 
where  the  nearest  agnate  is  unwilling  to  serve,  a  judicial  curator  is  indispensable,  not 
only  to  prevent  its  dilapidation,  but  to  make  it  availing  for  its  owner's  support ;  for  this 
cannot  always  be  done  by  private  interference,  since  debtors  will  not  pay,  nor  will  people 
sell,  &c.  to  the  mere  friend  of  an  insane  person,  as  for  him. 
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Lord  Cbinglbtib  delivered  this  opinion  : — In  this  case  the  circnmstances  need  not 
be  detailed,  as  they  are  f ally  explained  in  the  mutual  Cases  for  the  parties.  It  involves 
ihe  powers  of  the  Court  of  Session  to  grant  permanent  factories  loco  tutoris.  The 
judgment  of  the  Lords  of  the  First  Division  of  the  Court  was  carried  to  the  House  of 
Lords  by  appeal ;  and  that  Bight  Honourable  Tribunal  remitted  to  the  First  Division, 
*'  with  orders  that  the  said  Division  do  require  the  opinion  of  the  other  Judges,  whether, 
according  to  the  law  of  Scotland,  in  case  of  an  alleged  continuing  disability,  that  Court 
had  the  jurisdiction  and  power  to  continue  a  curator  bonis  without  cognition  by  brief 
and  inquest?" 

Your  Lordships  of  the  First  Division  have  remitted  *'  to  the  Judges  of  the  Second 
Division  and  the  permanent  Lords  Ordinary,  and  requested  them  to  give  their  opinions 
on  the  question  of  law  contained  in  the  judgment  of  the  House  of  Lords." 

Such  being  the  abstract  question  referred  to  my  opinion,  I  have  no  hesitation  in 
stating  that  the  Court  of  Session  have  no  such  powers,  with  or  without  cognition  by 
a  jury. 

The  guardianship  of  all  unprotected  persons,  by  reason  of  weakness  of  understanding, 
by  extreme  youth,  natural  infirmity  of  talent,  by  nature  or  disease,  was  formerly  vested 
in  the  Crown.  The  King,  as  paier  pairice^  was  clothed  with  authority  to  do  this ;  and, 
as  a  matter  of  course,  where  persons,  within  the  years  of  pupillarity,  have  neither  testa- 
mentary tutors  appointed  to  them,  nor  a  tutor  at  law  served  to  the  office,  his  Majesty, 
through  his  Exchequer,  still  bestows  a  gift  of  tutory  on  some  one  to  protect  the  pupil.  It 
was  his  Mejesty's  privilege  and  right  to  name  protectors,  at  his  pleasure,  to  persons  visited 
by  furiosity  or  imbecility  of  intellect,  till  his  right  was  limited  by  the  statute  1685,  c. 
18,  which  enacted,  "  that  the  nearest  agnates  and  kinsmen  of  natural  fools,  idiots,  and 
furious  persons,  shall  be  served,  received,  and  presented,  according  to  the  dis- 
[431]  -position  of  the  common  law,  to  their  tutory  and  curatory."  ^  And  Lord  Stair, 
(16,  25,)  in  allusion  to  this  statute,  writes,  *'  where,  by  the  common  law  the  civil  law 
is  understood.  And  though  the  act  seems  to  hold  out  only  tutors  of  law  served,  yet, 
seeing  it  is  according  to  the  disposition  of  the  civil  law,  it  excludes  not  tutors  testa- 
mentary during  such  person's  pupillarity,  nor  tutor-dative,  if  the  nearest  agnate  serve 
not,  but  ordinmly,  the  tutors  of  idiots  are  the  tutois  of  law." — ^And  in  the  after  part 
of  the  same  passage  his  Lordship  adds,  '*  These  tutors  must  be  served  by  a  brief  of 
idiotry,  and  by  inquest ; "  so  that,  by  mentioning  a  tutor-dative,  his  Lordship  meant 
one  named  by  the  Crown.  His  Lordship  does  not  appear  to  have  entertained  even  an 
idea  that  any  such  power  was  vested  in  the  Court  of  Session  as  giving  tutors  to  any  one, 
or  even  affording  pupils  of  any  description  temporary  protection,  as,  in  treating  of  the 
nohUe  offieium  of  the  Courts  not  a  hint  of  it  is  to  be  found. 

In  the  course  of  time,  however,  it  was  seen  that  the  forms  requisite  to  be  observed 
before  gifts  of  tutory  of  any  sort  could  be  obtained,  and  also  in  the  case  of  persons 
abroad,  without  leaving  powers  behind  them,  their  affairs  often  suffered;  and  as  a 
corrective  of  such  hardship  in  the  mean  time,  applications  were  made  to  this  Court  for 
appointments  of  factors  loco  tutoria  or  euraiora  bonis,  which  the  Court  from  expediency 
were  inclined  to  grant ;  and  the  applications  having  become  frequent^  the  Court  saw  the 
necessity  of  introducing  definite  rules  for  the  conduct  of  these  officers  acting  under  their 
authority.  The  Act  of  Sederunt  is  13th  February  1730,  and  explains  its  object^  as  well 
as  the  powers  then  exercised  by  the  Court  "  The  Lords  of  Council  and  Session,  con- 
sidering that  they  have  been  often  applied  to  for  appointing  factors  on  the  estates  of 
pupils  not  having  tutors,  and  of  persons  absent  that  have  not  sufficiently  empowered 
persons  to  act  for  them,  or  who  are  under  some  incapacity  for  the  time  to  manage  their 
own  estates,  to  the  end  that  the  estates  of  such  pupils  or  persons  may  not  suffer  in  the 
mean  time,  but  be  preserved  for  their  behoof,  and  of  all  having  interest.  Therefore, 
that  such  persons  may  be  under  due  regulations  and  security  for  the  &ithful  and 
punctual  fulfilling  of  their  trust,  the  said  Lords,"  &c,  introduce  rules  for  their  conduct. 
It  appears  to  me  perfectly  clear  that  the  Court  never  formed  a  conception  that  they  were 
entitled  to  give  a  permanent  appointment  of  any  one  to  act  for  another  in  the  situations 
alluded  to  in  the  act.  All  that  they  had  exercised  was,  to  throw  around  the  unprotected 
a  temporary  safeguard,  till  a  regular  and  legal  one  could  be  obtained  from  the  proper 

1  See  Craig,  lib.  2,  dieg.  20,  sect.  9. 
SHAW,  VOL.  11.  30 


466  BRYOB  V.    ORAHAMB.  VL  fluiv. 

quarter ;  but  it  never  was  in  their  contemplation  to  encourage  the  onuBsion  of  applying 
for  a  permanent  protection  from  the  power  legally  entitled  to  grant  it. 

l/h.  Enkine  wrote  long  after  this  Act  of  Sederunt  was  passed,  and  in  treating  of  the 
guardianship  of  idiots  and  madmen  he  supports  Lord  Stair's  opinion,  that  testamentary 
tutors  may  be  appointed  by  a  father  to  [486]  his  son*  Now,  surely,  if  a  testamentary 
tutor  may  be  appointed,  he  would  have  more  permanent  powers  than  any  that  could  be 
named  by  this  Court.  Yet  what  says  Mr.  Erskinel  "Yet^  before  the  testamentary 
tutor  can  enter  upon  the  exercise  of  his  office,  the  son  ought  to  be  declared  or  cognosced 
an  idiot  by  the  sentence  of  a  Judge,  since  no  person  is,  after  majority,  to  be  denied  the 
right  of  conducting  his  own  afhirs,  unless  he  be  properly  declared  incapable  of  it  The 
regular  method  pointed  out  by  our  law  for  declaring  fatuity  or  furiosity  is  by  brieyes 
issuing  from  the  Chancery,  and  directed  to  a  Judge,  who  is  directed  to  call  an  inquest 
for  inquiring,"  &c. 

With  these  authorities  and  reasonings  before  me,  I  cannot  have  any  hesitation  in 
delivering  the  opinion  already  announced,  that  this  Court  has  no  "  power  or  authority 
to  continue  a  curator  bonis  without  cognition  by  brief  and  inquest" 

It  does  not  influence  my  opinion,  that  in  this  case  there  is  not  an  agnate  to  pursue 
the  brief.  Nor  do  I  think  that,  because  there  is  no  male  agnate,  the  brief  cannot  be 
pursued.  Lord  Stair  held,  and  I  along-  with  his  Lordship  hold,  that  the  nearest  of  kin, 
where  there  is  no  agnate,  or  being  one,  that  he  declines,  are  entitled  to  pursue  the  brie^ 
and  follow  it  out,  as  much  as  the  agnate  is  where  there  is  one.  The  statute  1685,  c  18, 
authorizes  both  to  do  it.  Mr.  Erskine  says  that  agnates  have  always  been  preferred. 
This  is  true ;  but  preference  infers  competition,  whidi  must  have  been  with  the  nearest 
of  kin.  The  jury  can  answer  both  heads  of  the  brief,  viz.  1.  That  Bryce  is  fatuous  ; 
and,  2.  That  there  is  no  male  agnate.  The  only  consequence  of  such  a  verdict  would 
be,  that  the  power  formerly  vested  in  the  Crown,  and  which  was  only  limited  by  the 
act  1685,  reverts  to  it,  and  that  a  tutor  would  be  given  by  the  Exchequer.  The  &ctor 
Graham,  being  husband  of  Bryce's  sister,  can  pursue  the  brief ;  and  it  is  highly  probable, 
that  having  obtained  a  verdict  of  a  jury  cognoscing  Biyce,  the  Court  of  Eixchequer 
would  grant  him  a  gift  of  tutory  dative.  This  is  the  regular  and  proper  form  of 
executing  this  duty ;  and  it  is  the  more  requisite  that  it  be  observed,  when  Bryce  him- 
self has  come  forward  and  demanded  it.  With  the  utmost  deference,  when  facts  not 
formerly  cognizable  by  a  jury  have  been  remitted  to  one  for  now  twelve  years  past^  I 
cannot  assent  to  the  propriety  of  the  Court  allowing  a  proof  in  a  case  of  this  nature, 
which  for  time  immemorial  has  been  appropriated  to  trial  by  jury. 

The  case  of  Gartsherie,  quoted  in  the  papers,  proves  that  an  inquest  may  be  obtained 
at  the  suit  of  a  person  who  cannot  be  tutor  to  the  idiot ;  for  the  inquest  there  proceeded 
at  the  instance  of  a  tutor  to  the  agnate,  who  was  an  in&nt  The  infant  therefore  could 
not  be  tutor  to  the  idiot,  neither  could  the  infant's  tutor  hold  that  office,  unless  given 
him  by  the  Court  of  Exchequer. 

Lords  Allowat  and  Mbadowbank  concurred  in  Lord  Cringletie's  opinion. 

Lord  Balgrat. — It  will  not  be  necessary  for  me  to  say  much,  or  detain  your  Lord- 
shipe  at  any  length  on  what  I  have  to  state;  because,  [486]  when  this  case  was 
originally  before  the  Court,  I  delivered  my  opinion  at  great  length,  and  pointed  out  the 
principles  of  law  on  which  it  was  founded.  I  remain  of  the  same  opinion  still,  and  it 
concurs  with  the  opinions  of  Lord  Cringletie,  AUoway,  and  Meadowbank.  In  that 
opinion  I  entirely  coincide.  I  agree  with  both  sets  of  opiDions  so  far ;  but  I  think  the 
majority  of  the  Judges  have  not  gone  sufficiently  far,  or  so  far  as  it  appears  to  me  they 
should  have  gone.  You,  in  the  exercise  of  that  power  of  equitable  and  necessary  discre- 
tion with  which  your  Lordships  are  invested,  were  called  upon  to  provide  a  remedy,  and 
to  prevent  the  evils  which  might  arise  from  an  unfortunate  individual's  situation,  and 
I  think  you  were  quite  right  in  appointing,  ad  itaerimf  a  curtxtor  bonis  to  manage  the 
estate ;  but  in  the  exercise  of  that  equitable  interposition  your  Lordships  must  take  care 
and  remember  that  you  are  not  to  unhinge  the  great  principles  of  the  law  of  Scotland. 
I  never  can  conceive  that  your  Lordships  ought  to  exercise  your  equitable  interposition 
in  such  a  manner  as  to  make  the  appointment  permanent  But  I  am  afraid  that 
sufficient  care  has  not  been  taken  in  this  case  to  guard  against  the  office  you  created 
being  made  permanent.  For  if  an  appointment  of  this  kind  is  to  be  continaed 
permanently,  without  a  cognition  or  inquest,  the  principles  of  the  law  of  ScotUud  will 
be  unhinged,  which,  according  to  my  opinion,  recognise  no  power,  but  by  inquest^  to 
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deprive  a  man  either  of  his  status,  or  of  the  management  of  his  own  affairs.  It  is  true 
that  there  is  no  relation  that  would  not  far  rather  apply  to  the  Court  than  expose  the 
state  of  the  individual  to  the  necessary  examination  and  publicity  attending  the  proceed- 
ings  before  an  inquest ;  but  that,  I  think,  is  contrary  to  our  law.  Besides,  when  people 
fall  into  this  unfortunate  situation,  we  must  always  remember  that  it  is  the  duty  of 
their  connexions  to  take  chaige  of  them,  and  that  without  expense;  and  you  must 
always  suppose  that  this  person  may  recover  his  reason,  and  that  he  may  again  enter 
into  possession  and  management  of  his  affairs  entire,  and  as  if  no  restraint  had  ever 
been  put  upon  him.  But  if  your  Lordships,  by  your  aathority,  give  to  the  nearest  con- 
nexion a  right  to  manage  the  unfortunate  person's  affairs,  and  pocket  five  per  cent,  out 
of  that  estate  for  his  trouble  as  long  as  he  can  withhold  his  consent  to  a  cognition 
by  a  jury,  (for  your  Lordships'  factors  are  allowed  five  per  cent,  on  their  cash 
transactions,  whereas  nothing  can  be  charged  by  ordinary  tutors,)  I  ask,  is  it  ever  to  be 
conceived  that  any  person,  if  he  can  get  this,  and  pocket  this  sum,  would  ever  get  him- 
self served  tutor,  or  do  any  thing  but  apply  to  this  Court  to  be  appointed  curator  ? 

There  is  another  thing  that  struck  me-^namely,  that  your  Lordships'  interposition 
Ib  imperfect  9ud  naturd,  according  to  the  principles  of  law  by  which  you  must  act.  All 
that  you  can  legally  do,  is  to  use  your  authority  to  protect  his  property — that  is  the 
whole  length  to  which  your  power  goes.  But  what  right  have  you  to  interfere,  so  as  to 
protect  or  control  his  person  ?  When  a  person  takes  out  a  regular  tutory,  he  is  bound 
to  attend  to,  and  has  the  management  of  the  person  of  the  fatuous  or  insane  individual, 
and  is  responsible  that  his  comfort  shall  be  attended  [437]  to.  But  your  Lordships 
have  no  such  power.  You  may  lay  your  hands  upon  his  money,  but  your  appointment 
can  extend  no  further  than  to  the  care  of  his  estate;  and  this  man,  although  the 
appointment  of  this  curator  should  be  continued,  has  still  his  status,  with  which  you 
cannot  interfere.  He  has  the  complete  right  to  dispose  of  his  person.  He  may  go 
where  he  chooses,  without  control  of  any  human  being.  He  may  vote  for  a  member  of 
Parliament,  or  do  any  act  he  thinks  fit.  In  this  situation,  I  confess  that  I  cannot  agree 
with  the  majority  of  the  consulted  Judges.  The  interlocutor  which  I  thought  your  Lord- 
ships ought  to  have  pronounced  was  this — that  your  Lordships  should  have  appointed  a 
person  as  curator  for  a  certain  time,  till  an  opportunity  was  afforded  of  applying  to  the 
Exchequer,  and  getting  a  cognition  by  a  jury.  The  defender  ought  not  to  have  shunned 
this,  and  he  has  still  an  opportunity  to  apply  to  the  Exchequer  for  this  purpose.  I 
think  the  judgment  pronounced  by  your  Lordiships  was  right,  so  far  as  it  went ;  but  it 
ought  to  have  gone  further,  and  expressly  have  limited  the  appointment  to  a  certain 
time;  but,  in  inaking  the  appointment  permanent^  I  think  you  have  done  what  you 
ought  not,  and  had  no  power  to  do. 

Lord  Gilubs. — I  concur  entirely  in  the  opinion  just  given ;  and  I  am  of  course  of 
the  opinion  expressed  by  Lord  Cringletie  and  the  other  Judges  who  agree  with  him. 
I  shall  not  state  my  opinion  at  great  length.  I  think  the  law  to  be  quite  clear  as 
applicable  to  a  case  of  this  kind.  If  a  person  in  Scotland  becomes  fatuous  or  furious, 
a  brief  may  be  purchased  by  any  one  of  the  relations,  (for  the  authorities  seem  to  go 
the  length  that  a  brief  may  be  purchased  by  any.  relation  connected  with  the  fatuous 
person).  I  do  not  think  it  necessary  for  the  nearest  agnate  to  purchase  that  brief ;  but 
I  think  any  one  of  the  relations  is  entitled  to  do  so,  or  any  person  connected  with 
the  fatuous  individual.  If  an  answer  is  made  to  the  brief  by  the  jury  that  the  person 
is  fatuous,  then  an  application  may  be  made  to  the  Exchequer  to  appoint  the  nearest 
agnate  tutor ;  and  if  there  is  no  male  agnate,  or  if  the  nearest  agnate  does  not  accept, 
then  the  Exchequer  will  give  a  tutory  dative.  I  am  far  from  saying  that  our  law  is 
perfect  on  this  subject ;  for  it  may  happen — and  I  am  afraid  we  have  known  it  to  have 
happened — that  a  person  having  no  estate,  and  no  relations,  had  become  fatuous.  Tour 
Lordship  may  recollect  a  very  painful  case  of  an  individual  of  the  greatest  respecta- 
bility, and  most  distinguished  talents,  who  fell  into  this  unfortunate  situation,  but  who 
had  no  relations ;  and  it  then  became  a  very  grave  question,  on  which  the  most  eminent 
lawyers  were  consulted,  whether  it  was  not  the  duty  of  the  Lord  Advocate  to  take  the 
necessary  measures  for  his  protection  ;  but  this  was  considered  not  warrantable  by  law. 
That  question,  however,  cannot  occur  here,  because  there  are  both  an  estate  and  rela- 
tions. The  question  now  before  us  is — This  person  having  relations,  an  application  is 
presented  for  the  appointment  of  a  curator  bonis^  on  the  allegation  that  he  had  become 
imbecile,  &c.,  and  your  Lordships  appointed  a  curator  bonis  to  this  man's  estate.     So 
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far  all  waa  rights  and  the  application  was  supported  by  the  UBual  and  proper  certificate. 
We  are  not  in  the  practice  of  requir-  [438]  -ing  affidavits,  which  indeed  are  not  anthoiized 
by  the  law  of  Scotland.     If  matters  had  rested  here,  I  think  all  would  have  been  right. 
But  it  did  not  rest  here ;  for,  after  your  Lordships  had  appointed  a  curator,  appearance 
was  made  for  certain  interdictors,  and  for  the  man  himself,  praying  to  have  the  curatory 
recalled,  and  denying  the  insanity,  upon  the  allegation  of  which  it  was  originally  granted. 
In  these  circumstances,  the  question  arises,  whether,  the  insanity  and  incapacity  being 
denied,  your  Lordships  could  proceed  by  any  other  way  of  ascertaining  the  fact  than  by 
cognition  before  an  inquest  1    It  appears  to  me  that  you  could  not,  and  the  proper  step 
was  to  cognosce.    I  do  not  mean  that  your  Lordships  are  to  cognosce.     I  know  very 
well  that  your  Lordships  cannot  cognosce.     But  the  way  in  which  your  Lordships  ought 
to  have  proceeded,  when  the  apphcation  for  the  recall  of  the  appointment  was  before 
you,  was  to  refuse  to  continue  the  curatory,  or  to  have  limited  it  to  a  short  time,  till 
the  person  whose  duty  it  was  to  obtain  a  cognition  should  proceed  to  do  so.    I  think 
that  was  the  only  proper  way  of  proceeding ;  because,  if  you  did  not  adopt  it^  you  con- 
tinued the  curatory  for  an  indefinite  period,  or  for  ever,  which  I  think  this  Court  has  no 
power  to  do ;  and  it  is  contrary  to  the  whole  dicta  and  authorities  of  our  law  to  say  that 
we  can  declare  that  a  man  is  insane  or  fatuous.    Tou  have  no  power  to  find  this.     It 
can  be  done  only  by  cognition  and  inquest    If  the  party  whose  duty  it  is  to  purchase  a 
brief,  viz.  the  curator  honisy  declines  or  refuses  to  do  so,  then  I  would  say  that  man 
betrays  his  trust,  does  not  perform  his  duty,  and  acts  improperly ;  and  aJthongh  we 
cannot  compel  him  to  purchase  a  brief,  I  would  say,  that  if  he  refused  to  do  so,  he  was 
unfit  and  unworthy  to  hold  the  office  to  which  he  had  been  appointed.    I  conceive  it  to 
be  clear,  that  if  the  respondent  here  was  a  fit  person  to  be  curator,  he  would  have 
followed  the  course  of  proceeding  to  cognosce.     If  he  will  not  follow  that  course,  he  is 
not  a  person  who  should  be  continued  as  curator,  but  ought  instantly  to  be  removed, 
and  another  appointed  in  his  place,  who  would  do  his  duty  faithfully. 

There  is  another  thing  which  was  noticed  by  Lord  Balgray,  which  is  scarcely  hinted 
at  in  the  opinions  of  the  majority  of  the  consulted  Judges,  and  which  renders  the  course 
of  procedure  I  have  mentioned  more  necessary.     I  refer  to  this — that  our  power  and 
jurisdiction  in  these  matters  is  extremely  imperfect.    We  can  only  make  an  appointment 
of  a  person  to  take  care  of  the  insane  person's  estate,  and  that  is  all  the  power  this 
person  Graham  has.     He  has  no  power  over  his  person,  or  the  slightest  right  of  control 
over  it.     Under  these  circumstances,  this  furnishes,  I  think,  an  additional  objection  to 
our  proceeding  to  appoint  a  curator  bonis  for  an  indefinite  length  of  time.     He  has  no 
-  control  over  him  more  than  any  sane  man  has  by  the  law  of  nature,  to  prevent  an  insane 
man  from  doing  mischief  to  himself  or  others.    All  our  power  results  from  necessity, 
and  Graham  has  no  more  power  or  right  of  interference  with  the  person  of  Bryce  than 
any  one  now  hearing  me.     He  may  ti^e  a  certain  care  of  the  person  of  the  lunatic ;  but 
if  he  does  so,  he  must  be  aware  that  it  is  suo  perieulo,  and  not  in  virtue  of  any  authority 
that  this  Court  [439]  can  give  him.     I  therefore  think  that  the  judgment  of  the  Court 
has  gone  too  far,  because  they  have  held  a  person  to  be  permanently  insane,  which  was 
beyond  their  powers,  and  is  the  province  of  a  jury  only  to  determine  by  a  regular  cogni- 
tion.   All  our  law  writers  agree  that  a  brief  may  be  purchased  by  any  relation  in  a  case 
such  as  this,  and  I  have  no  doubt  upon  that  part  of  the  law.     I  am  therefore  of 
opinion  that  we  have  no  power  to  do  what  has  been  done;  1.  Because  this  person  is 
held  to  be  insane,  whereas  that  fact  can  only  be  established  by  the  verdict  of  a  jury ; 
and,  2.  Because  the  appointment  is  imperfect,  not  satisfactory  to  the  law,  and  does  not 
provide  for  the  safety  of  the  person. 

Lord  Pbbsidbnt. — I  confess,  my  Lords,  that  I  agree  in  opinion  with  the  majority 
of  tl^e  consulted  Judges.  At  the  same  time  I  agree  with  the  other  Judges  also ;  and  I 
think  we  have  no  power,  and  would  act  illegally,  if  we  were  to  put  into  our  interlocutor 
a  finding  that  the  appointment  of  the  curatory  ia  to  be  permanent.  But  I  do  not 
consider  the  appointment  contained  in  the  former  judgment  to  be  a  permanent  appoint- 
ment. I  hold  it  to  be  merely  a  temporary  appointment  until  one  of  two  things  occur, 
either, — 1.  Until  it  shall  be  proved  that  the  person  has  reconvalesced,  in  which  case 
there  is  no  need  of  any  person  to  take  the  management  of  the  person's  estate,  but  he  is 
entitled  to  manage  it  himself ;  or,  2.  Until  a  person  entitled  by  law  to  the  management 
of  his  estate  and  person  appears.  The  moment  either  of  these  takes  place,  our  appoint- 
ment falls  and  is  at  an  end,  which  I  hold  to  be  only  a  temporary  appointment;  but  it 
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is  an  appointment  which  is  good  until  one  or  other  of  these  things  takes  place.  It 
would  be  contrary  to  established  practice  to  specify  any  precise  period  of  endurance  in 
the  interlocutor ;  but  if  the  opinions  we  have  just  heard  be  correct,  then  we  have  been 
acting  contrary  to  law  for  more  than  a  century.  But  to  that  I  cannot  give  my  assent. 
It  being  admitted  on  all  hands  that  we  had  the  power,  and  that  it  was  our  duty,  on 
competent  evidence  laid  before  us  that  this  unfortunate  man  was  incapable  of  managing 
his  own  affairs,  to  appoint  a  curator  bonisj  the  question  is,  on  what  evidence  are  we  to 
recaU  that  appointment  ?  Tour  Lordships  know  that  there  is  a  strange  anomaly  in  the 
law,  even  where  a  cognition  by  a  jury  has  taken  place.  If  a  man  has  been  cognosced, 
and  the  question  of  his  reconvalesence  comes  before  us,  the  fact  of  reconvalesence  is  not 
to  be  determined  by  another  cognition  and  verdict  of  a  jury.  It  is  by  a  declarator  of 
reconvalescence  before  this  Court ;  that  is  the  form  in  which  the  fact  is  tried.  To  be 
sure,  now,  by  a  new  invention  within  these  few  years  superinduced  upon  our  law,  we 
might  perhaps  send  that  to  be  tried  by  a  jury.  But,  before  the  institution  of  the  Jury 
Court  took  place,  the  question  of  reconvalescence  went  on  in  a  process,  and  a  proof  was 
taken  before  this  Court,  and  your  Lordships  were  judges  of  and  determined  the  fact. 
Now  your  Lordships  in  this  case  having  pronounced  on  regular  evidence  that  this  gentle- 
man was  in  this  unfortunate  condition,  and  an  application  having  been  made  in  his 
name,  the  question  was,  whether  your  Lordships  were  not  to  satisfy  yourselves  by  a 
proof  as  to  whether  he  had  reconvalesced  ?  But  I  beg  to  doubt  exceedingly  whether 
[440]  a  cognition  in  this  case  can  go  on  to  the  limited  effect  your  Lordships  suppose. 
The  process  of  cognition,  I  apprehend,  (and  there  is  no  instance  to  the  contrary,  except 
that  which  I  shall  immediately  mention,)  can  only  proceed  at  the  instance  of  the  nearest 
agnate.  There  is  no  instance  of  a  brief  being  purchased  but  by  the  nearest  agnate ;  and 
although  he  should  come  forward,  he  is  not  intrusted  with  the  management  of  the  person. 
He  has  the  management  of  the  estate,  but  not  of  the  person.  The  very  fact  of  his 
being  the  nearest  agnate  deprives  him  of  the  right  to  manage  or  direct  the  person  of  the 
insane.  That  right  belongs  to  the  nearest  cognate.  I  do  not  state  this  on  my  own 
authority,  but  on  that  of  a  case  which  has  not  been  taken  notice  of  on  either  side  in 
this  question,  and  in  which  I  was  counsel.  It  was  the  case  of  an  idiot  son  of  Sommer- 
ville  of  Elennox — a  person  who  was  an  idiot  from  his  birth.  He  could  not  be  kept  in 
a  room ;  but  a  place  was  fitted  up  for  him,  littered  with  straw.  His  father  had  a  con- 
siderable estate  in  Ayrshire,  and  he  had  one  daughter  beside  this  eldest  son.  He  held 
his  estate  in  fee-simple,  and  he  disponed  the  estate  to  this  boy ;  but  declared  that  if  he 
was  cognosced,  the  estate  should  go  to  the  daughter.  The  lady  married  a  Mr.  M'Allistei', 
and  she  tried  to  cognosce.  Some  patriotic  gentlemen  took  up  the  case,  and  employed 
me  to  state  the  plea  that  he  could  not  be  cognosced  at  the  instance  of  the  sister,  as  she 
WBB  not  his  nearest  agnate,  and  that  the  brief  of  idiocy  was  to  procure  a  manager  of  the 
estate,  whereas  the  object  of  the  sister  was  to  take  it  away.  I  do  not  recoUect  who  was 
the  Ordinary  in  the  Outer  House,  but  I  puzzled  him  exceedingly ;  and  when  the  case 
came  to  the  Inner  House,  the  Court  thought  that  the  cognition  could  not  go  on,  because 
the  sister  was  not  the  nearest  agnate ;  but  they  afterwards  came  to  the  conclusion  that 
there  could  be  a  cognition  at  the  instance  of  the  sisterj  in  respect  of  her  pecuniary 
interest  in  the  estate.^     I  therefore  doubt  extremely  whe-  [441]  -ther  there  is  any  party 

^  The  reporter  has  seen  the  papers  in  the  case  of  McAllister,  from  which  the  facts 
appear  to  have  been  these: — William  Sommerville  of  Kennox  married  Mrs.  Lilias 
Porterfield,  who,  as  one  of  the  heirs-portioners  of  Alexander  Porterfield,  had  right  to 
the  third  part  of  the  estate  of  Hapland.  They  had  five  children — a  son,  William,  and 
four  daughters.  In  1785  they  executed  a  mutual  bond  of  tailzie  of  their  respective 
lands,  by  which  they  conveyed  them  to  their  son  William — ^whom  failing,  to  Elizabeth 
their  eldest  daughter — whom  failing,  to  Janet  their  second  daughter — whom  failing, 
the  other  daughters:  But  "declaring,  that  in  regard  the  said  William  Sommerville, 
our  son,  is  at  present  deprived  of  the  use  of  his  speech,  therefore,  in  the  event  of  his 
being  legally  cognosced  to  be  fatuous  or  insane,  then  and  in  that  event  he  shall  ipso  facto 
lose,  forfeit^  and  amit  his  right  and  title  to  the  said  lands  and  others,  and  the  rents, 
duties,  and  profits  thereof,  in  all  time  thereafter,"  &c.  And  it  was  further  declared, 
that "  the  said  whole  lands,  and  others  before  described,  shall  devolve,  accresce,  and 
belong  to  the  next  and  immediate  heir  of  tailzie,  to  whom  it  shall  be  lawful  either  to 
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who  can  sue  out  a  brief  against  this  peison ;  and  even  if  there  was,  it  could  only  have 
the  effect  to  put  his  estate  under  the  management  of  the  tutor,  while  his  person  would 
remain  unprotected.  I  am  therefore  clear  that  we  did  right  in  placing  this  person  under 
a  curator,  and  that  we  must  adhere  to  our  interlocutor. 

LoBD  Craiois. — In  general  I  am  of  the  same  opinion  with  the  Lord  President  and 
the  majority  of  the  consulted  Judges ;  and  in  answer  to  the  question  that  has  been  pat 
to  the  Court,  I  have  nothing  to  add.  In  a  case,  however,  which  has  attracted  so  much 
notice,  I  cannot  refrain  [442]  from  making  some  observations  of  a  general  nature  which 
have  not  been  stated,  or  rather,  as  I  think,  have  been  lost  sight  of,  in  the  argument  for 
both  parties.     The  unfortunate  person  whose  name  is  used  as  pursuer,  was  not  at  his 

serve  as  heir  in  general  or  special  to  us,  who  died  last  vest  and  seised  before  the  said 
William  Sommerville,  our  son,  as  if  he  were  naturally  dead,  and  therein  to  be  retonred 
and  infeft,  but  that  under  the  burden  of  payment  of  an  annuity  to  him."    By  a  subse- 
quent deed  they  excluded  Elizabeth,  their  eldest  daughter,  from  the  succession,  so  that 
Janet  became  the  next  heir  of  tailzie  after  William.     Janet  married  Captain  McAllister, 
and  on  the  13th  December  1796,  Mr.  Sommerville,  the  father,  died.     Janet,  now  Mrs. 
M'Allister,  then  purchased  a  brief  for  cognoscing  William,  directed  to  the  Sheriff  of 
Edinburgh,  within  whose  jurisdiction  both  he  and  the  family  resided.     In  the  claim 
which  she  lodged,  she  merely  prayed  to  have  it  found  that  he  was  fatuous,  and  took 
no  notice  of  the  second  head  of  the  brief,  as  to  who  was  the  nearest  agnate.    Appear- 
ance was  made  by  William  himself,  his  mother,  and  Peter  Paterson,  writer  in  Glasgow, 
his  nearest  agnate,  who  maintained,  1.  That  William  was  not  in  a  situation  to  warrant 
a  cognition ;  2.  lliat  as  Mrs.  M'Allister  was  not  the  nearest  agnate,  she  had  no  title 
to  prosecute  the  brief;  and,  3.  That  Paterson  was  entitled  to  the  benefit  of  the  annua 
deliberandi. 

The  Sheriff  "  found  that  the  situation  of  the  said  William  Somerville  is  such  as  to 
warrant  his  being  brought  under  the  cognition  of  a  jury,  providing  the  party  pursuing 
has  right  to  prosecute  the  brief,  not  being  the  nearest  agnate,  as  to  which  allowed 
parties  to  be  further  heard."    Thereafter,  on  hearing  counsel,  he  found  "that  the 
claimants,  being  the  nearest  of  kin,  have  a  legal  title  to  prosecute  the  brief,  and  that 
the  plea  urged  for  the  nearest  agnate  respecting  the  annus  deHherandi  cannot  stop  the 
present  process  of  cognition,  the  said  agnate  being  entitled  to  claim  the  tutory  within 
one  year  after  the  date  of  the  inquest, — that  being  the  only  proper  term  from  which 
the  annue  deliberandi  can  run,"  and  therefore  ordained  the  service  to  proceed.     An 
advocation  having  been  brought  by  the  respondents,  which  came  before  Lord  Justice- 
Clerk  Macqueen,  they  argued  that  as  a  brief  of  idiocy  was  not  of  the  nature  of  a 
popular  action,  but  required  a  special  title,  and  as  that  title  belonged  to  the  nearest 
agnate,  which  character  was  not  held  by  the  claimants,  they  had  no  title  to  insist  in 
the  brief.     On  the  other  hand  the  claimants  maintained,  that  as  Mrs.  M'Allister  was 
one  of  the  next  of  kin,  she  had  thereby  a  sufficient  title ;  and  that  as  she  was  the 
nearest  presumptive  heir  to  the  estate,  and  there  was  a  clause  of  devolution  in  her 
favour,  she  had  thereby  an  interest  to  obtain  the  cognition.     The  Lord  Justice-Clerk 
(according  to  a  statement  in  one  of  the  papers)  "  had  not  the  smallest  difficulty  about 
the  matter," — "  repelled  the  reasons  of  advocation,  and  remitted  the  cause  eimplieiter 
to  the  Sheriff." 

Against  this  judgment  the  respondents  presented  a  petition;  and  the  claimants 
having  agreed  to  amend  their  claim  relative  to  the  second  head  of  the  brief,  the  Court, 
on  the  7th  of  June  1798,  refused  the  petition  without  answers.  The  respondents  then 
appealed  to  the  House  of  Lords,  but  were  afterwards  permitted,  on  payment  of  costs,  to 
withdraw  the  appeal.  The  case  having  returned  to  the  Sheriff,  a  second  advocation 
was  brought,  on  the  ground  that  the  case  ought  to  be  tried  before  the  Macers ;  but 
Lord  Glenlee  refused  the  bill,  and  a  petition  was  refused  by  the  Court,  without  answers. 
The  service  then  proceeded,  and  the  jury  returned  a  verdict  cognoscing  William.  After 
the  case  had  returned  from  the  House  of  Lords,  the  question  of  expenses  was  reserved 
by  the  Court  of  Session,  and  thereafter  their  Lordships  found  the  respondents  liable  in 
those  incurred  in  the  Court  of  Session. 

Counsel  far  Claimants, — Hon.  H.  Erskine  and  A.  Campbell  junior. 
Counsel  for  Respondents, — C.  Hope  and  J.  Clerk. 
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birth,  nor  even  when  the  application  was  made  to  the  Court  in  1816,  a  fatuons  or 
furious  person,  or  an  idiot.  He  had  got  education,  and  for  some  time  acted  as  a  teacher 
of  youth,  and  he  is  denominated  by  his  agent  as  late  student  of  divinity,  as  well  as  a 
teacher  of  languages ;  and  although  the  words  of  the  application  to  the  Court  are  not 
given,  it  is  evident  that  his  case  was  considered  to  fall  under  that  part  of  the  Act  of 
Sederunt  1730  which  provides  for  those  who  are  under  some  incapacity  for  the  time 
to  manage  their  estates;  and  the  Court  accordingly  appointed  the  defender  to  be 
euraiar  bonis  to  'Hhe  within-designed  James  Bryce,  during  the  subsistence  of  his 
disability.''  This,  then,  was  not  a  case  falling  within  the  King's  prerogative  with 
regard  to  idiots  or  fatuous  persons.  Neither  the  Barons  of  Exchequer  nor  the  King's 
Advocate  could  interfere.  With  regard  to  the  suggestion  in  the  House  of  Lords,  that 
the  Lord  Advocate  may  sue  out  the  brief,  there  have  been  complaints  of  the  great 
extent  of  his  powers,  and  I  do  not  think  we  should  propose  any  thing  which  would  go 
to  the  enlargement  of  his  authority.  I  therefore  think  that  a  case  of  this  kind  was 
most  properly  provided  for,  amongst  many  others  of  similar  exigency,  by  the  Act  of 
Sederunt^  which  the  Court  had  a  power  to  make,  which  has  always  appeared  to  me  a 
regulation  full  of  propriety,  and  which,  although  perhaps  defective  in  some  respects 
from  the  change  in  our  manners,  and  particularly  in  reference  to  the  disposal  of  money 
received  by  the  judicial  factor  or  curator,  for  which  in  the  late  Bankrupt  Statutes  a 
more  fit  provision  has  been  made,  appears  to  me,  as  I  believe  it  has  always  done  to  the 
Court,  a  most  wise  and  salutary  regulation.  It  is  almost  unnecessary,  and  in  a  case  of 
this  kind  it  would  be  inexpedient,  to  limit  the  endurance  of  the  office  to  any  certain 
period,  by  which  the  obligation  of  the  cautioners,  as  well  as  the  power  of  the  factor, 
would  cease ;  and  until  the  office  is  renewed,  which  an  unfaithful  factor  would  not 
choose  to  apply  for,  the  estate  would  be  altogether  unprotected.  The  act  was  to  be 
resorted  to,  not  only  by  the  relations  of  the  party  on  either  side,  but^  in  cases  where 
the  man  has  no  relations  who  will  take  an  interest  in  him,  by  any  respectable  person. 
The  most  ample  caution  is  found ;  the  accounts  and  vouchers  are  produced  annually, 
and  are  accessible  to  every  one ;  and  the  same  latitude  is  permitted  in  obtaining  a 
recall  of  the  office,  as  in  the  original  establishment  of  it.  It  is  only  necessary  to  look 
into  the  records  to  see  how  few  instances  have  occurred  in  which  there  has  been  any 
great  deviation  from  duty.  Under  all  these  circumstances,  therefore,  it  appears  to  me 
that  the  complaints  which  have  been  made  in  this  case  were  altogether  unfounded.  If 
at  any  time  the  individual  was  negligently  or  harshly  treated,  the  Court  would  most 
imquestionably  have  listened  to  any  application  that  was  made,  and  also  if  it  could  be 
shown  that  the  pursuer's  affiiirs  had  been  ill  managed,  or  the  r^ulations  of  the  Act  of 
Sederunt  in  any  manner  deviated  from  or  neg-  [413]  -lected.  But  in  such  circumstances 
as  here  occur,  and  where  the  unfortunate  pursuer  has  rather  become  more  imbecile  than 
before,  it  would  be  most  inexpedient  and  unjust  to  throw  the  management  of  the 
estates  into  the  hands  of  interdictors,  whose  powers  are  extremely  limited,  who  find  no 
security  for  their  intromissions,  and  who  have  no  power  whatever  over  the  person  or 
personal  conduct  of  the  pursuer  himself. 

Lord  Gillibb  observed  that  the  case  of  Sommerville  of  Kennox,  quoted  by  the  Lord 
President^  seemed  to  him  directly  in  point  as  to  the  question  of  the  agnate  being  alone 
entitled  to  sue  out  a  briel  The  groimd  of  decision,  however,  that  the  sister  of  the 
idiot  had  a  pecuniary  interest  to  cognosce,  was  a  strange  one,  as  he  understood  that  all 
cognitions  were  for  the  benefit  of  l£e  persons  to  be  cognosced ;  whereas,  according  to 
that  ratio  decidendi^  it  was  found  that  he  was  liable  to  be  cognosced,  in  order  that  his 
estate  might  be  taken  from  him. 

PeUHoner's  AtManiies.'-2  Ersk.  7,  48,  and  53 ;  4  Stair,  1,  2 ;  Balfour,  Title 
Curatory,  c.  7 ;  Title  Brieves,  c.  68;  1  Craig,  12,  29 ;  1  £rsk.  1,  2 ;  1  Ersk.  3,  5 ;  1 
Mack.  9;  1  Ersk.  7,  49,  and  50;  Loch,  July  26,  1638,  (6278);  Christie,  Feb.  13, 
1700,  (6283);  Elderlin's  Tutor,  Feb.  27,  1740,  (Elchies,  voce  Tutor,  No.  12);  Burton, 
July  19,  1781,  (2  Sup.  283);  Gartsherry,  Nov.  23,  1746,  (5  Sup.  745). 

Betpondenfs  Authorities.— A.  S.  Feb.  13,  1730,  (27  Yoet»  10,  1);  1  Bkckstone,  c. 
8;  lErsk.  7,51. 

[Affirmed  3  W.  &  S.  323 ;  5  S.RB.  (H.I<.)  160.] 
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No.  140.  VL  Shaw  443.    25  Jan.  1828.    2nd  Div.— Lord  Newton. 

Margabet  M*Lauchlan,  Pursuer, — Skene — MaidmetU. 

Kirk-Sbssion  of  Stbvenston,  Defenders. — Jardine — ffamUtoTL 

Kirk-SeeeUm — Pauper, — Circumstances    under  which  a  kirk-session  was  found  not 
entitled  to  adjudge  a  property  for  aliment  alleged  to  have  been  given  to  the  proprietor. 

John  M'Lauchlan,  the  father  of  the  pursuer,  was  proprietor  of  an  heritable  subject 
in  the  town  of  Saltcoats,  situated  within  the  parish  of  Stevenston,  worth  about  L.120. 
He  was  admitted  on  the  list  of  paupers  by  the  kirk-session,  who,  it  was  alleged,  advanced 
aliment  to  him  till  the  period  of  his  death,  amounting  to  L..35  :  18  : 1.  But  no  disposi- 
tion ommum  bonorum  was  granted  by  him  to  them,  nor  was  there  any  evidence  of  the 
advances,  except  entries  in  the  books  of  the  kirk-session.  John  Mllauchlan  had  two 
children — ^a  son,  John,  who  was  an  idiot,  and  a  daughter,  the  pursuer.  By  a  deed  of 
settlement  he  conveyed  his  property  to  the  pursuer,  under  the  burden  of  a  legacy  of 
L.10  to  her  brother.  He  died  some  time  prior  to  1800,  and  an  action  was  thereupon 
brought  by  the  kirk-session  against  the  pursuer  for  repayment  of  the  aliment^  in  which 
they  obtained  decree  in  absence  on  the  24th  of  July  1801.  Thereafter,  in  1815, 
they  raised  another  action  against  her,  alleging  that  they  had  alimented  her  idiot 
[414]  brother  from  1800  till  1815,  and  concluding  against  her  for  repayment.  In  the 
mean  while  the  kirk-session  had  taken  possession  of  the  heritable  property,  and  drawn 
the  rents.  After  a  litigation,  the  Sheriff^  '^  in  respect  of  the  heritage  acquired  by  the 
defender  in  virtue  of  her  father's  disposition  and  settlement,  found  her  liable  to  the 
pursuers  in  the  sum  of  L.20  sterling,  over  and  above  what  rents  they  have  already 
drawn,  and  L.10  bequeathed  to  the  deceased  John  M'Lauchlan,  the  *idiot^  by  the  said 
disposition  and  settlement."  On  these  decrees  the  kirk-session  having  obtained  an 
adjudication  of  the  heritable  property  in  absence,  the  pursuer  raised  an  action  of 
reduction  of  them  and  of  the  adjudication,  in  which  she  maintained  various  pleas,  but 
particularly  that  there  was  no  legitimate  evidence  of  the  advances ; — that  if  they  were 
made,  they  must  be  held  to  have  been  given  gratuitously,  seeing  that  the  kirk-session 
had  not  taken  any  conveyance  from  her  father  to  the  property ; — and  that^  at  all  events, 
the  claim  was  cut  oft  by  the  triennial  prescription. 

On  the  other  hand  it  was  maintained,  that  there  was  satisfactory  evidence  of  the 
advances; — ^that  they  constituted  a  debt  against  the  pursuer's  &ther,  who  could  not 
gratuitously  convey  his  property,  except  under  burden  of  the  repayment  of  them : — 
and  that  the  triennial  prescription  was  inapplicable. 

The  Lord  Ordinary  ordered  Cases,  particularly  "as  to  how  far  the  kirk-session 
ipso  facto  became  creditors  on  any  property  the  pauper  may  have  died  possessed  of,  for 
any  sums  advanced  by  them  for  aliment  to  the  pauper,  without  any  disposition 
omnium  bonorum  having  been  granted  by  him  in  their  favour ; "  and  having  thereafter 
reported  the  cause,  the  Court ''  reduced,  decerned,  and  declared  in  terms  of  the  reduc- 
tive conclusions  of  the  libel;  bat  found  that,  in  the  accounting,  the  defenders  are 
entitled  to  deduction  of  the  rents  drawn  by  them  prior  to  the  death  of  the  son,  and  also 
to  the  L.10  sterling  payable  by  the  pursuer  to  her  deceased  brother,  as  mentioned  in  the 
libel,"  remitted  to  the  Lord  Ordinary  to  proceed  accordingly,  and  found  the  defenders 
liable  in  the  expenses  hitherto  incurred. 

Pursuer^s  AuthoriHee.—i  Ersk.  2,  20;  Gray,  Dec.  1,  1789,  (4474);  1579,  c.  74; 
3  Ersk.  3,  92;  3  Ersk.  7,  17;  Ross,  Feb.  12,  1780,  (11,089);  D.  of  Ai^ll,  July  27, 
1736,  (Elch.  No.  10,  voce  Prescrip.);  Dunlop  on  the  Poor  Laws,  p.  32,  1st  edit. 

Dqfender^B  Auihoriiie8,—D9,yidson, Nov.  16, 1739,  (11,080);  Thomson,  July  23, 1678, 
(419). 

[Cf.  Inepector  of  Poor  of  Kilmartin  v.  Maqfarlatie,  12  R.  715.] 
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No.  161.  VI.  Shaw  446.    25  Jan.  1828.    2nd  Div.— Lord  Mackenzie. 

Mrs.  E.  EoBBRTSON  or  Sully,  and  Mandatoby,  Pursuers. — Sol-Gen.  Hope — 

Baird. 

R  Gilchrist,  Defender. — D.  of  F,  Moncreiff— Forsyth. 

Testate  Succession  in  Moveables — Confirmation, — A  party  having  died  possessed  of  a 
personal  bond  bearing  interest,  and  leaving  a  deed  of  settlement  containing  the 
appointment  of  executors  with  a  general  disposition  of  moveables,  and  the  executor 
nominate  having  drawn  interest  on  the  bond  for  three  years — Held  that  the  bond 
vested  in  the  executor  without  confirmation,  to  the  effect  of  enabling  her  to  transmit 
it  by  a  general  disposition. 

The  late  Mary  Robertson  was  possessed,  inter  cUia,  of  a  personal  bond  bearing 
interest  for  L.IOOO,  granted  in  1810  by  the  Corstorphine  Eoad  Trustees.  She  died  in 
I82I,  leaving  a  deed  of  settlement,  whereby  she  nominated  her  sister  Margaret,  and 
the  heirs  of  her  body,  whom  failing,  her  sister  Elizabeth  the  pursuer,  and  the  heirs  of 
her  body  successively,  to  be  her  executor  or  executors,  and  intromitters  with  her  whole 
goods,  gear,  and  effects,  and  conveying  her  moveable  property  in  general  terms,  but 
without  any  special  assignation  to  the  above-mentioned  bond.  On  her  death, 
Margaret  (who  was  married  to  the  late  James  Gilchrist^  brother  of  the  defender,) 
entered  into  possession  of  her  effects,  and  in  particular  obtained  possession  of  the  bond, 
the  interest  on  which  she  and  her  husband  drew,  granting  receipts  therefor  till 
[417]  her  death  in  1824 ;  but  she  never  expede  any  confirmation  to  her  sister  Mary, 
nor  did  she  obtain  a  bond  of  corroboration  from  the  road  trustees.  Mrs.  Gilchrist, 
prior  to  her  death,  had,  along  with  her  husband,  executed  a  mutual  settlement^  convey- 
ing in  general  terms  to  each  other,  in  conjunct  fee  and  liferent,  all  the  property  and 
effects  of  which  they  might  die  possessed,  and  appointing  the  survivor  to  be  the 
executor  of  the  party  who  should  predecease.  Shortly  after  the  death  of  Mrs.  Gilchrist, 
who  left  no  issue,  the  pursuer  Elizabeth  obtained  herself  confirmed  executor  testamen- 
tary of  her  sister  Mary  in  terms  of  the  substitution  in  her  deed  of  settlement,  and 
thereupon  raised  an  action  against  the  late  James  Gilchrist^  Margaret's  husband,  (after 
his  death,  carried  on  against  Robertson  Gilchrist,  his  brother  and  heir,)  concluding  for 
delivery  to  her  of  the  bond  above  mentioned,  on  the  ground  that  Margaret  Robertson, 
not  having  confirmed  to  her  sister  Mary,  could  not  transmit  the  bond  to  her  husband. 
The  Lord  Ordinary  having  decerned  in  this  action,  the  defender  reclaimed. 

Dean  of  Faculty  for  defender. — All  the  authorities  quoted  on  the  other  side  apply 
solely  to  the  case  of  intestate  succession ;  and  a  necessary  implication,  that^  in  the  case 
of  testate  succession,  confirmation  is  not  necessary  to  vest  in  order  to  transmit^  arises 
from  the  late  statute,  (4th  Geo.  IV.  c.  98,)  rendering  confirmation  unnecessary ;  for  this 
act  is  confined  to  the  case  of  intestate  succession,  and  shows  the  understanding  of  what 
•WBB  the  law  as  to  testate,  no  enactment  being  required  with  reference  to  that  case.  On 
the  other  hand,  we  have  referred  to  authorities,  showing  that  confirmation  is  unnecessary 
in  the  case  of  testate  succession,  to  which  no  answer  has  been  made.  The  case  of 
Grieve  v.  Smith  is  one  quite  in  point ;  and  although  bonds  bearing  interest  were  there 
held  not  to  transmit,  that  was  because  there  was  no  disposition,  and  the  husband  in 
that  case  claimed  only  in  virtue  of  his  jus  maritif  under  which,  bonds  bearing  interest 
could  not  fall ;  but  it  was  not  held  that  such  bonds  did  not  vest  in  his  wife  without 
confirmation,  and  every  other  right  which  could  pass  in  virtue  of  the  jus  mariti  was 
held  to  be  carried,  although  there  had  been  no  confirmation  by  his  wife.  But  further, 
it  IB  admitted  that  possession  excludes  the  necessity  of  confirmation.  Now,  here,  Mrs. 
Gilchrist  and  her  husband  drew  the  interest  on  the  bond  for  three  years,  and  the 
debtors  acknowledged  her  as  their  creditor  by  accepting  her  receipts.  This  is  not 
receiving  a  part  of  the  subject  merely,  for  payment  of  interest  is  acknowledgment  as  to 
the  whole  debt. 

SoUcitor-Oeneral. — ^The  nomination  as  executor  only  establishes  a  jus  ad  rem  ;  but 
to  make  sljus  in  re^  bo  ba  to  entitle  the  exe-  [448]  -cutor  to  transmit^  a  confirmation  is 
necessary.     The  import  of  the  statute  4th  Gko.  lY.  is  misunderstood.     It  originated  in 
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this  ciieamstaiice,  that^  during  competitions  as  to  intestate  succession,  one  of  the  parties 
frequentlj  died,  and  so  his  representatives  were  disappointed,  and  the  act  only  allows 
them  to  oonfim  as  if  the  party  had  lived,  but  it  does  not  dispense  with  confirma- 
tion; and  that  this  was  the  origin  of  the  statute,  appears  from  the  report  of  the 
Commissioners. 

Then  as  to  the  drawing  of  interest  Possession,  like  partial  confirmation,  veste 
only  the  subject  actually  recovered;  and  though  the  interests  received  were  thus 
vested,  yet,  as  to  the  bond  itself,  the  drawing  of  interest  is  not  possession.  Nor  is  it  at 
all  equivalent  to  a  bond  of  corroboration,  which  vests  the  right  to  demand  payment  in 
the  heir.  But  payment  of  interest  never  bars  the  debtor  from  stating  objection  to  pay 
the  debt  to  the  executor  without  confirmation,  and  the  same  title  which  would 
authorize  a  party  to  give  a  receipt  for  interest^  would  not  entitle  him  to  discharge 
the  bond. 

Dean. — ^A  right  may  transmit,  though  it  be  only  hjus  ad  rem^  notwithstanding  that 
it  requires  a /us  in  re  to  dischaige  it.  So  legitim  and  the  Jtu  relietcB  vest  without  con- 
firmation, but  they  cannot  be  recovered  without  it. 

The  Court  unanimously  altered  the  Lord  Ordinary's  interlocutor,  and  assoilzied. 

LoBD  Obdinabt. — ^The  Lord  Ordinary  thinks  that  both  principle  and  authority  are 
against  holding  that  a  general  disposition  to  take  effect  after  death  has  any  stronger 
effect)  in  respect  to  the  necessity  of  confirmation,  for  any  purpose  than  a  general  legacy 
or  testament.  A  general  disposition  of  this  kind  is  not  truly  a  deed  inter  vivos*  It  is 
a  conveyance  from  the  dead  to  the  living,  and  is  only  admitted  to  operate  by  a  dispensa- 
tion with  delivery,  which  is  truly  in  itself  an  absurdity,  being  a  dispensation  with 
public  law  by  private  authority,  and  is  admitted  no  further  than  is  necessary ;  and  in 
the  case  of  moveables  nothing  more  is  necessary  than  that  the  general  disposition  should 
be  allowed  to  operate  as  a  testament  or  general  legacy.  And  such  seems  to  be  the  rule 
recognised  by  our  decisions,  and  implied  in  1690,  c  26.  Then  the  rule  seems  to  be, 
that  a  testament  or  general  legacy  does  not  vest  right  without  confirmation,  possession 
of  moveable  things,  or  payment  or  obligation  in  corroboration  of  moveable  debt ;  and 
that  possession  or  payment  of  part  operates  only  in  respect  to  the  part  possessed  or  paid. 
Kow  here  the  subject  was  not  a  moveable  corpus^  but  a  debt  The  instrument  of  debt 
(the  bond)  of  course  is  a  corpus  ;  but  that  is  of  no  moment  A  debt  by  bond  is  not 
viewed  in  our  law  as  a  piece  of  paper  having  certain  valuable  qualities,  but  as  a  debt 
proved  by  an  instrument ;  and  so  possession  of  the  mere  instrument  is  of  no  moment 
in  vesting  the  debt  But  it  is  questionable  [449]  whether  receipt  of  interest  on  the 
whole  debt  did  not  vest  it^  either  as  being  equivdent  to  a  bond  of  corroboration  by 
the  debtor,  in  respect  that  payment  of  interest  implies  an  acknowledgment  that  the 
whole  debt  is  due  to  the  receiver  of  the  interest^  or  as  being  equivalent  to  possession, 
by  drawing  annual  rent  from  the  debtor  as  tenant  of  the  money?  It  is  admitted  that 
receipt  of  the  interest  vested  that  interest  But  it  is  said  this  was  only  payment  of 
part- of  a  debt^  which  vests  only  what  was  paid.  Now  on  these  last  points  no  direct 
authority  of  any  kind  in  point  has  been  produced,  though  the  Lord  Ordinary  directed 
the  industry  of  counsel  to  that  matter.  The  Lord  Ordinary  thinks  that  payment  of 
interest  is  not  equivalent  to  a  bond  of  corroboration  of  the  principal  debt ;  for,  after 
payment  of  one  or  more  years  interest^  the  debtor  seems  still  free  to  say  that  he  has 
now  come  to  doubt  the  right  of  the  unconfirmed  executor,  or  general  legatee,  or  disponee 
altogether,  or  his  right  to  any  thing  more  than  the  interest  for  a  certain  time ;  and  that 
he  has  never  engaged  to  pay  him  any  more,  nor  is  willing  to  take  the  hazard  of  doing 
so,  and  may  call  for  confirmation  in  respect  to  the  principal  or  future  interest; — 
whereas  in  a  bond  of  corroboration  the  debtor  expressly  engages  to  pay  all  to  the 
grantee  of  the  bond,  and  so  vests  a  full  jus  erediti  in  him,  and  bars  all  demand  for 
confirmation.  Nor  can  the  Lord  Ordinary  think  that  receiving  payment  of  interest  is 
possession,  so  as  to  supersede  confirmation.  Possession  must  be  of  a  particular  corpus^ 
and  gives  full  actual  power  over  it ;  but  a  debt  or  nomen  is  not  a  corpus.  It  is  a 
personal  right  to  demand  a  certain  som  of  money  (no  particular  coins)  at  a  certain  time, 
and  if  not  paid  within  that  time,  to  demand  a  certain  other  sum  or  sums.  It  does  not 
therefore  seem  subject  to  proper  possession,  but  to  payment  or  non-payment  Nor  does 
payment  of  one  or  more  years  interest  give  the  payee  any  power  over  the  principal,  as 
possession   of  a  moveable  does.     As  to  the  recent  statute,  it  is  applicable  only  to 
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intestate  succession.  Why  it  was  so  limited  does  not  appear  in  the  statute  itself,  nor 
any  where  else  authoritatively.  But  whatever  the  reason  was — ^nay,  if  it  was  in  fact 
the  understanding  even  of  the  Legislature,  as  alleged  by  the  defender,  that  testate 
succession  vested  instantly  by  the  testament  and  death  of  the  testator,  that  would  not 
change  the  law. 

Lord  Glenlee. — I  think  the  interlocutor  wrong.     It  is  not  at  all  necessary  for  Mr. 
Gilchrist  to  make  out  that  his  wife  had  a  complete  jtus  exigendi  against  debtors,  though 
the  giving  such  effect  to  the  receiving  of  interest  is  strongly  supported  by  the  case  of 
Lady  Pulteney.     But  it  is  not  necessary  for  Gilchrist  to  make  out  that.     A  jus  ad  reim^ 
or  general  assignation,  is  sufficient  to  the  effect  of  transmitting.     Confirmation  is  neces- 
sary to  many  effects ;  and  if  Gilchrist  had  proceeded  to  adjudge  on  this  bond,  it  would 
have  been  ineffectual  without  confirmation.     Tbis  was  impressed  much  on  me  by  a  case 
decided  in  1784,  Lennox  v.  Grant,  (14,381)  where  this  was  decided ;  but  even  there  it 
was  held  that  the/tM  ad  rem  was  fully  transmitted,  and  that  the  party  adjudging  might 
have  taken  steps  to  confirm  the  person,  whom  he  represented,  to  the  original  disponee. 
With  respect  to  executors,  we  must  [460]  see  what  the  testator  meant.     I  understood 
the  appointment  of  the  executors  successively  to  be  rather  of  the  nature  of  conditional 
institutions,  and  I  think  there  was  a  complete  jua  ad  rem  in  Gilchrist's  wife ;  and  the 
special  settlement  between  Mrs.  Gilchrist  and  her  husband  is  effectual  to  carry  to  him 
that  right  in  his  wife,  which  is  a  right  to  take  the  subject  in  preference  to  the  more 
remote  substitutes.     As  to  the  case  of  Grieve  and  Smith,  the  Dean's  view  is  right. 
It  is  clear  that  the  mere/tM  mariH  could  never  reach  bonds  bearing  interest,  after  the 
time  for  paying  interest  had  elapsed.     In  regard  to  the  act  of  Parliament^  I  cannot 
possibly  see  a  reason  why  it  omitted  the  case  of  a  general  disposition,  unless  it  was 
held  that  the  property  transmitted  in  that  case  without  confirmation ;  for  there  is  no 
reason  why  intestate  succession,  where  there  is  no  expression  of  will,  should  be  placed 
in  a  more  &vourable  situation  than  testate.     As  to  the  effect  of  possession,  a  good 
deal  may  depend  on  the  terms  of  the  receipt ;  and  if  the  debtors  there  acknowledged 
Mrs.  Gilchrist,  a  great  deal  is  to  be  said  in  consequence  of  what  took  place  in  the  case 
of  Lady  Pulteney. 

LoBD  PiTMiLLT. — I  concur  with  Lord  Glenlee,  and  can  add  nothing  to  what  has 
been  stated  as  to  the  effect  of  the  general  disposition,  &c.  But  I  think  that  a  great 
deal  more  weight  is  due  to  the  possession  than  the  Lord  Ordinary  has  given  to  it. 
The  whole  interest  was  paid  on  the  bond  for  three  years.  Is  that  not  possession,  and 
the  only  possession  of  which  it  was  capable?  Suppose  interest  had  been  paid  for 
thirty  years,  would  that  not  have  been  possession  1  I  cannot  see  the  difference  in  this 
respect  between  three  or  thirty  years  possession.  The  debtor,  no  doubt,  might  still 
challenge  the  executor's  title ;  but  whether  he  could  refuse  to  pay  till  confirmed,  would 
depend  on  the  terms  of  the  receipt.  Still,  however,  it  is  possession  on  the  part  of 
the  disponee.  No  doubt,  the  possession  of  part  would  not  give  a  right  to  the  whole ; 
but  payment  of  the  whole  interest  is  not  possession  of  part,  but  of  the  whole.  In  the 
case  of  M'Dowall  there  were  separate  subjects ;  but  we  cannot  separate  the  interest 
from  the  principal.  I  therefore  think  also  that  there  was  sufficient  possession.  I  am 
moved  too  by  the  case  of  Lady  Pulteney,  (referred  to  by  Lord  Glenlee,  although  not 
noticed  in  the  papers,)  in  which  I  was  counsel,  and  which  was  a  much  stronger  case. 
There  was  no  possession  there,  or  the  least  semblance  of  possession ;  and  if  we  are  to 
consider  that  case  at  all,  it  is,  a  fartiorty  beyond  all  bounds.  But  even  though  the 
decision  in  that  case  is  to  be  held  bad,  this  is  very  different;  and,  on  the  grounds 
stated  by  Lord  Glenlee,  I  think  the  interlocutor  should  be  altered. 

Lord  Allowat. — I  agree  so  entirely  with  your  Lordships,  that  I  shall  not  add  to 
what  has  been  said.  There  is  a  clear  distinction  between  intestate  succession,  and 
testate  by  general  disposition.  A  right  of  this  kind  may  not  entitle  a  party  to  pursue ; 
but  it  gives  a  title  to  discharge  validly,  if  the  debtor  choose  to  pay.  If  the  late  case 
of  Taylor  be  well  decided,  there  cannot  be  a  doubt  here,  as  all  the  pos-  [461]  -session, 
of  which  the  subject  was  capable,  has  been  acquired.  As  to  the  statute  4th  Geo.  lY., 
I  take  the  same  view  with  Lord  Glenlee,  that  it  implies  that  transmission  was  under- 
stood to  take  place  in  testate  succession  without  confirmation. 

Lord  Jubtiob-Clbrk. — My  opinion  does  not  materially  differ  from  that  of  your 
Lordships.  But  considering  that  there  occur  here  two  general  questions  of  great 
importance,  and  that  there  were  no  Cases  before  the  Lord  Ordinary,  it  had  occurr^  to 
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me  that  we  ehould  haTe  had  farther  argument  than  appears  on  the  record,  as  the  only 
argument  is  that  which  we  have  now  heard  from  the  har ;  and  i^  by  the  decision  here, 
we  are  to  be  held  to  approve  of  the  case  of  Lady  Pulteney,  or  if  that  case  is  to  be  supposed 
to  have  ruled  the  cases  of  £!gerton  and  Graigie,  I  must  enter  my  protest — ^f or  in  these 
we  went  on  the  principle,  that  as  the  fund  was  money  in  the  Government  securities, 
which  vested  instanter  by  the  kw  of  England,  we  decided  on  that  view,  and  on  grounds 
very  different  from  those  in  the  case  of  Lady  Pulteney,  which  I  am  not  surprised  to  find 
doubted  at  the  bar ;  and  so  in  the  case  of  Milligan  neither  party  founded  on  that  case. 
But  I  confess  that  my  mind  is  moved  by  the  argument  from  the  bar,  and  the  Dean  of 
Faculty  has  been  very  successful  in  showing  the  principle  of  distinction  between  the 
bills  and  bonds  in  the  case  of  Smith  and  Grieve ;  and  as  we  found  in  Taylor's  case  that 
the  debtor  was  quite  warranted  to  transact  with  executors  unconfirme<]^  I  have  great 
difficulty  here  in  thinking  that  the  Jus  ad  rem  was  not  vested  in  Gilchrist's  wife,  and 
transmitted  by  her  settlement ;  and  therefore,  though  I  should  have  wished  Cases,  yet 
I  think  there  are  on  this  point  sufficient  grounds  for  altering.  Then  there  is  the  other 
point — ^whether  there  has  not  been  sufficient  possession.  Mrs.  Gilchrist  was  in  possession 
of  the  bond  itself,  and  obtained  payment  of  the  interest  This,  it  is  true,  did  not 
necessarily  give  a  jus  exigendi^  but  the  debtors  must  have  been  satisfied  of  her  right,  as 
she  was  allowed  to  use  the  bond,  just  as  she  would  have  done  if  she  had  been 
confirmed.  I  really  cannot  doubt  the  possession ;  and,  on  the  whole,  I  am  disposed  to 
acquiesce  with  your  Lordships. 

Pursuers'  Auihoritie8.—3  Ersk.  9,  30;  Arbuthnot,  Nov.  27,  1789,  (14,383); 
Alison,  May  26,  1802,  (3922);  Atkinson,  Jan.  U,  1808,  (Ap.  Serv.  and  Conf.  3); 
Blackadder,  June  23,  1808,  (Ap.  Serv.  and  Conf.  6);  Sloan  Lawrie,  July  27,  1779, 
(3918) ;  Eraser,  Feb.  10, 1784,  (3921) ;  Richardson,  Feb.  19,  1784,  (14,377) ;  M'DowalJ, 
June  29,  1784,  (14,404);  Lord  Gillies  in  Milligan,  Feb.  9,  1826,  {arUe,  Vol.  IV. 
No.  290). 

Defender's  Authorities. — Smith  v.  Grieve,  May  27,  1801,  (Ap.  voce  Substitute,  &c. 
1)  Taylor,  June  9,  1827,  (ante,  Vol.  VL  No.  369). 


No.  152.  VL  Shaw  452.    25  Jan.  1828.    2nd  Div.— Loid  Cringletie. 

T.  BOBERTSON,  Advocator. — Keay — Sandford. 
W.  Menziis,  Bespondent — SoL-Oen.  Hope — Skene — MNeUl 

Landlord  and  Tenant — Beparatumr^l^Damages  for  partial  temporary  eviction], — ^The 
landlord  of  a  country  residence  having,  against  the  remonstrances  of  the  tenant,  taken 
off  the  roof  from  a  gig-house  and  stable,  and  raised  the  walls  a  few  feet,  and  replaced 
the  roof  the  same  day,  but  so  loosely  as  not  to  exclude  the  rain ;  and  the  tenant 
having  obtained  an  interim  interdict  against  his  proceedings,  and  the  landlord  having, 
during  a  proof,  allowed  the  premises  to  remain  in  the  same  state  for  several  weeks, 
during  which  time  the  tenant  sent  his  horse  and  gig  to  Edinbuigh,  and  kept  them 
there  at  livery,  having  a  conveyance  sent  out  daily  from  thence  to  take  him  back- 
wards and  forwards — Held  that  the  landlord  was  liable  for  the  expense  of  this  con- 
veyance, and  of  keeping  the  horse  at  livery,  and  also  for  the  value  of  some  hay  and 
straw  left  in  the  stable,  and  damaged. 

The  late  Mr.  Menzies,  father  of  the  respondent,  rented  from  the  advocator  Eobertson, 
during  the  summer  1821,  the  mansion-house  of  Woolmet^  with  the  use  of  a  gig-house 
and  stable.  Robertson,  on  the  14th  of  June,  contrary  to  the  remonstrances  of  Mr. 
Menzies,  with  the  intention  of  raising  the  height  of  the  loft  over  the  gig-house  and 
stable,  had  the  roof  taken  off,  the  walls  raised  four  feet,  and  the  tiles  replaced  the 
same  day,  but  not  pointed  with  lime,  so  as  to  keep  out  the  rain.  The  afternoon  of  the 
14th  being  wet  and  stormy,  Mr.  Menzies  (who  had  been  absent  in  Edinburgh  while  the 
operations  were  carried  on  during  the  day,)  finding,  on  his  return,  that  the  roof  did  not 
exclude  the  rain  which  was  dropping  through  into  the  stable  and  gig-house,  sent  his 
horse  and  gig  back  to  Edinbuigh,  and  next  day  presented  a  petition  to  the  Sheriff  of  the 
county,  praying  to  have  Kobertson  ordained  instantly  to  restore  the  gig-house  and  stable 
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to  their  former  state,  or,  on  failure,  to  grant  warrant  to  Mr.  Menzies  to  do  80  at  Robert- 
son's expense,  and  to  find  him  liable  in  all  damage  and  expenses  incurred,  or  that  might 
be  incurred.  The  Sheriff  ordered  this  petition  to  be  answered,  and  in  the  mean  time 
granted  interdict. 

While  the  procedure  under  this  petition  was  going  on,  Mr.  Menzies  kept  his  horse 
and  gig  in  Edinburgh  at  livery ;  and  as  he  was  obliged  to  go  to  Edinburgh  daily,  he,  for 
the  first  eighteen  days  thereafter,  hired  a  carriage  from  Edinburgh  to  come  for  him  to 
Woolmet,  and  convey  him  back  in  the  afternoon,  and  subsequently  he  hired  a  horse  to 
take  his  gig  out  and  in,  his  own  horse  being  unable  to  perform  the  journey  twice  back- 
wards and  forwards  in  the  same  day.  During  all  this  time  Eobertson  allowed  the 
stable  and  gig-house  to  remain  in  the  same  unfinished  state,  on  the  ground  that  he  was 
prevented  horn  doing  any  thing  to  it  by  the  subsistence  of  the  interdict.  On  the  27th 
of  August,  however,  he  had  it  put  into  a  tenantable  condition. 

[453]  In  the  mean  time  the  Sheriff  had  allowed  a  proof,  on  advising  which  he  found, 
inter  alia,  *'  That  although  there  is  some  contradiction  in  the  evidence  on  the  pointy 
there  is  reason  to  conclude  that  the  operations  of  the  defender  rendered  the  premises 
untenantable,  not  only  while  the  tiles  were  off  during  the  14th  of  June,  but  even  after 
they  were  hung  on  again  loosely  on  the  night  of  that  day ; — that  the  interim  interdict 
granted  did  not  prevent  the  defender  from  putting  the  premises  into  a  tenantable 
condition,  by  properly  placing  and  pointing  the  tiles; — that  the  pointing  the  tiles  was 
not  finished  till  27th  August,  and  that  the  pursuer  could  not  be  expected  to  take 
possession  sooner  than  the  30th  August ;  and,  in  these  circumstances,  that  the  defender 
had  acted  unwarrantably  in  removing  and  exposing  the  roofs  on  the  gig-house  and  the 
stable  complained  of."  He  therefore  decerned  against  Eobertson  for  damages  to  the 
amount  of  L.50,  consisting  of  the  keeping  of  the  horse  at  livery  in  Edinburgh,  the  hire 
of  the  carriage,  and  subsequently  of  the  horse,  and  the  price  of  a  small  quantity  of  hay 
and  straw  in  the  stable  destroyed  by  Eobertson's  operations.  He  also  found  Robertson 
liable  in  expenses  of  process. 

Eobertson  thereupon  brought  an  advocation,  and  the  Lord  Ordinary  having  remitted 
8impliciter,  he  reclaimed,  and  besides  his  general  plea  on  the  merits  that  there  was  no 
sufficient  evidence  of  his  operations  having  rendered  the  stable  and  gig-house  untenant- 
able, and  that  Mr.  Menzies  could  not  claim  damages,  having  by  his  interdict  prevented 
him  from  completing  the  roof  he  also  pleaded,  that  as  the  hay  and  straw  destroyed  in 
the  stable  must  have  been  consumed  had  the  horse  remained  at  Woolmet,  Mr.  Menzies 
was  not  entitled  to  the  value  of  it^  while  he  received  the  whole  keep  of  his  horse 
besides ;  and  further,  that  instead  of  sending  his  horse  and  gig  to  stand  at  livery  in 
Edinburgh,  Mr.  Menzies  ought  to  have  sent  them  to  Dalkeith,  which  was  within  a  short 
distance,  and  where  there  was  sufficient  accommodation,  which  would  have  enabled  him 
to  use  his  own  horse  and  gig,  and  would  have  saved  the  expense  of  hiring  a  conveyance 
from  Edinburgh. 

The  Court  adhered,  observing  that  Eobertson  should  have  objected  at  the  time  to 
the  horse  and  gig  being  sent  to  Edinburgh. 


No.  158.  YI.  Shaw  454.    25  Jan.  1828.    2nd  Dlv.— Lord  Cringletie. 

J.  Grieve,  (Waddell's  Trustee,)  Pursuer. — SoL-Oen.  Hope — Sandford. 

T.  Wilson,  Defender.— fl!fc«7ie — Maihesfm, 

Et  h  contra. 

Cantrad — Error  in  Substantialibus — Bet  Interventus, — A  trustee  under  a  voluntary 
trust-deed  for  behoof  of  creditors,  (who  at  the  time  expected  that  the  proceeds  of 
the  trust-estate  would  leave  a  reversion,)  having  entered  into  a  transaction  with  the 
holder  of  an  heritable  bond  containing  a  power  of  sale,  and  considered  by  both  parties 
to  be  a  valid  preferable  security,  whereby  the  creditor  agreed  to  abandon  a  sale  which 
he  had  advertised,  and  was  about  to  proceed  with,  on  receiving  from  the  trustee  an 
obligation  to  pay  his  debt  out  of  the  first  proceeds  of  the  estate ;  and  the  trustee  not 
having  sold  the  property  till  some  years  afterwards,  when  the  proceeds  received 
proved  insufficient  to  pay  the  debts  in  full ;  and  the  bond  having  been  found  to  be 
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ineffectual  as  a  real  rights  from  an  error  in  the  instrument  of  Basine — ^Held  that^  in 
the  circumstancee,  the  belief  of  its  being  a  Talid  bond  was  not  such  an  error  in  mb- 
8tantidl%bu9  as  to  entitle  the  trustee  to  be  free  of  the  transaction. 

The  late  James  Wilson  obtained  from  Robert  Waddell  of  Bumhead  an  heritable 
bond  for  L.600,  containing  the  usual  powers  of  sale,  over  certain  lands  called  liltie- 
cockie  and  Longridgemuir.  Infef tment  was  taken  on  this  bond,  and  the  instrument  of 
sasine  bore  that  it  had  been  given  by  "Hume  Smith,  flax-drei«er  in  Blackburn,"  as 
bailie,  and  it  was  so  recorded ;  but  it  was  admitted  that,  in  point  of  fact^  sasine  had 
been  given  by  Waddell  propriis  mambua ;  and  at  the  foot  of  the  pages  of  the  instru- 
ment^ after  the  signature  of  the  notary  and  witnesses,  and  the  signature  and  doeqnet  of 
the  keeper  of  the  record,  there  were  added  on  the  first  page  these  words, — "  Eobert 
Waddell  of  Bumhead,  in  my  prasince,  land-bailie  in  absence  of  H.  Smith," — and  on  the 
two  remaining  pages  the  words,  "  dun  in  my  prince,  Robert  Waddell  of  Bumhead." 
James  Wilson  having  died  in  1816,  Thomas  Wilson,  the  defender,  his  cousin-german 
and  heir,  after  expeding  a  service,  took  a  precept  of  dare  constat  from  Waddell,  whereon 
he  was  duly  infeft  in  the  bond.  Waddell's  affairs  having  become  embarrassed,  he,  in 
the  month  of  May  1820,  executed  in  favour  of  the  pursuer  Grieve^  as  trustee,  a  convey- 
ance of  all  his  property,  with  powers  of  sale  for  payment  of  his  debts,  and  particularly 
of  those  said  to  be  specified  in  a  list  signed  by  him  of  the  same  date,  as  relating  to  the 
trust-deed ;  but  no  such  list  appeared  ever  to  have  been  signed.  Under  this  tmst-deed 
(which  likewise  contained  a  power  to  transact  all  disputes  and  questions)  Grieve  took 
infeftment,  and  exposed  the  whole  lands  for  sale  by  public  roup  on  the  27th  of  August 
following,  but  without  any  offer  being  made  for  them.  In  the  mean  time  Wilson  had 
advertised  a  sale  of  the  two  farms  of  Liltiecockie  and  Longridge-  [465]  -muir,  in  terms 
of  his  heritable  bond,  to  take  place  on  the  Ist  of  September ;  and  on  that  day  Grieve, 
accompanied  by  an  agent,  went  to  the  place  of  sale,  and  took  a  formal  protest  against 
its  being  proceeded  with,  stating,  inter  alia^  in  the  instrument^  as  grounds  of  protest^ 
that  "  the  tmst-estate  conveyed  to  the  said  John  Grieve  as  trustee  is  greatly  more  than 
sufficient  to  pay  all  the  debts  of  the  said  Robert  Waddell ; "  and  that  *'  if  the  present 
measures  are  allowed  to  proceed,  the  said  Robert  Waddell,  instead  of  having  a  large  and 
comfortable  reversion,  will  be  utterly  mined  by  the  caprice  of  a  single  creditor  for  so 
small  a  sum  as  L.600,  in  opposition  to  the  wish  of  the  whole  other  creditors."  It  was 
alleged  by  Wilson  that  his  heritable  bond  and  titles  were  at  this  time  lying  on  the 
table  in  the  sale-room,  and  that  Grieve  and  his  agent  examined  them ;  while  Grieve, 
on  the  other  hand,  averred  that  he  was  ignorant  of  their  being  there,  and  that  neither 
he  nor  the  agent  saw  them.  However  this  might  be,  an  arrangement  was  there  entered 
into  with  Wilson,  whereby  he  agreed  to  abandon  the  sale  on  receiving  an  obligation, 
which  was  immediately  granted  by  Grieve,  and  was  as  follows : — "  Sir,  In  considera- 
tion of  your  having  adjourned  the  sale  of  Mr.  Robert  Waddell's  land  of  Liltiecockie 
and  others  contained  in  his  bond  to  you  for  L.600,  and  agreed  to  take  the  payment 
of  your  said  bond  out  of  the  price  of  Mr.  Waddell's  hmds  when  the  same  shall  be  sold 
by  me,  in  virtue  of  the  trust-deed  by  Mr.  Waddell  in  my  favour,  for  behoof  of  his 
creditors  in  general,  I  hereby  bind  myself,  as  trustee  foresaid,  to  pay  to  you  the  sum 
of  L.600  out  of  the  price  of  any  part  of  Mr.  Waddell's  lands  that  ^11  obtain  soonest 
a  purchaser ;  and  till  the  recovery  of  such  price,  I  agree  and  bind  myself,  as  trustee 
foresaid,  to  pay  to  you  the  interest  due  you  at  the  regular  terms,  according  to  your 
bond.  I  shall  likewise  pay  you  at  Martinmas  next  the  expenses  you  have  incurred 
in  offering  the  lands  for  sale ;  and  further,  in  case  you  shall  be  desirous  of  recovering 
the  money  before  the  lands  can  be  sold,  I  promise  to  do  what  I  can  to  obtain  it  for 
you  upon  a  transference  of  your  security."  In  terms  of  this  obligation  Grieve  paid  the 
expenses  of  the  sale,  and  continued  to  pay  the  interest  of  the  bond  down  to  Martinmas 
1821.  About  this  time  Wilson  applied  to  Grieve  to  procure  the  money  for  him,  in 
terms  of  the  concluding  clause  of  the  obligation.  This  Grieve  agreed  to  do  on  receiving 
transfer  of  his  security,  if  the  titles  should  be  found  valid ;  and  for  this  purpose  the 
titles  were  sent  to  Grieve,  when  the  error  in  James  Wilson's  original  instmment  of 
sasine  mentioned  above  was  discovered.  To  accommodate  Wilson,  however,  Grieve 
advanced  him  L.300,  being  one  half  the  amount  of  [466]  the  bond,  reserving  at  the 
same  time  all  his  objections  to  it ;  and  he  still  continued  to  pay  the  interest  under  a 
similar  reservation,  though  without  in  either  case  an  express  stipulation  that  he  was 
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to  be  entitled  to  repetition,  in  the  event  of  the  infeftment  in  the  bond  being  found 
invalid. 

In  the  mean  time  Orieve  had  frequently  exposed  the  lands  for  sale  at  successively 
reduced  upset  prices;  and  at  last,  in  August  1823,  he  sold  the  property  over  which 
Wilson's  lK)nd  extended,  and  the  purchaser  was  immediately  infef t.  It  now  turned  out 
that  instead  of  a  reversion  to  Waddell,  the  proceeds  of  his  estate  would  only  pay  a 
dividend  on  his  debts ;  and  in  consequence  of  this  Grieve  raised  an  action  of  reduction 
of  the  original  infeftment  on  Wilson's  bond,  and  the  titles  thereafter  made  up  by  him 
under  the  precept  of  clare  constat^  and  also  of  the  obligatory  letter  granted  to  Wilson, 
concluding  likewise  for  repetition  of  the  L.300  and  of  the  expenses  of  the  sale,  formerly 
paid ;  and  to  have  it  found  and  declared  that  Wilson  was  only  entitled  to  rank  for  his 
debt  pari  passu  with  the  personal  creditors  of  WaddelL  Wilson,  on  the  other  hand, 
raised  an  action  for  payment  of  the  remaining  L.300  contained  in  his  bond ;  and  these 
actions  having  been  conjoined,  the  Lord  Ordinary  reported  them  on  informations  to  the 
Court,  stating  at  the  same  time  his  opinion  as  to  the  sasine  that  it  was  void  and  null, 
*'  as  it  is  admitted  that  Hume  Smith,  who  is  said  to  have  acted  as  baUie  in  the  body  of 
the  instrument  of  sasine,  to  which  alone  the  notary's  docquet  applies,  was  not  so  much 
as  present^  and  the  sasine  is  recorded  in  the  register  of  sasines  as  a  ffidse  instrument,  no 
notice  being  taken  in  the  register  of  the  addition  at  the  foot  of  the  pages  of  the  sasine^ 
said  to  have  been  made  by  Robert  Waddell." 

The  Court  (Nov.  25,  1825)  found  that  the  sasine  was  void  and  null,  and  reduced  it 
accordingly ;  but,  quoad  ultrOy  remitted  to  the  Lord  Ordinary  to  hear  parties  further. 
His  Lordi9bip  having  ordered  condescendences  and  answers,  with  pleas  in  law,  appointed 
the  cause  to  be  argued  in  Cases. 

For  Grieve  it  was  pleaded : — ^The  original  sasine  by  James  Wilson  being  now  reduced, 
it  necessarily  follows  that  the  titles  made  up  by  the  defender  Thomas  Wilson  under  the 
precept  of  dare  constat  are  ineffectual  to  constitute  a  real  right.  His  power  of  sale  con- 
tained in  the  bond  therefore  was  merely  personal,  and  could  not  have  interfered  with 
the  trust-deed  made  real  by  infeftment ;  so  that  if  the  sale  by  Wilson  had  been  allowed 
to  proceed,  he  never  could  have  given  a  title,  or  compelled  the  trustee  to  convey  to  a 
purchaser,  and  consequently  could  never  have  operated  payment  of  his  bond ;  he  there- 
fore suffered  nothing  [467]  by  abandoning  the  sale,  which  he  agreed  to  do  on  receiving 
the  obligation  from  Grieve ;  and  this  obligation  having  been  given  in  ignorance  of  the 
defect  in  Wilson's  title  to  the  bond,  and  in  the  belief  that  it  was  a  preferable  heritable 
security,  there  was  such  an  error  in  substantialibus  as  to  liberate  the  parties. 

Pleaded  for  Wilson. — ^The  titles  having  been  on  the  table  of  the  sale-room  when  the 
agreement  to  abandon  the  sale  was  gone  into,  it  must  be  presumed  that  Grieve  examined 
them.  But  supposing  he  had  not  examined  the  titles,  Grieve's  object  in  making  the 
agreement  did  not  arise  from  his  belief  of  the  validity  of  the  bond  as  a  preferable  debt^ 
since  he  evidently  believed  at  that  time  that  there  would  be  a  reversion  to  the  truster 
after  paying  all  his  debts  in  full,  so  that  there  was  no  such  error  in  essentialibus  as  to 
void  the  contract,  and  the  agreement  was  evidently  a  transaction  wherein  Grieve  must 
have  taken  all  the  chances  and  circumstances  into  view.  Besides,  the  rei  intervenius 
which  had  occurred  prevented  his  now  resiling,  as  Wilson  might  otherwise  have 
recovered  his  debt ;  because^  as  the  trust-deed  did  not  specify  the  debts  in  trust  for 
payment  of  which  it  was  granted,  and  as  even  the  list  Uierein  mentioned  was  never 
made  up  or  signed,  there  was  no  preferable  or  real  right  created  in  favour  of  these 
creditors  by  the  trustee's  infeftment  and  therefore  Wilson  by  a  new  infeftment  might 
have  still  secured  his  preference,  had  not  the  agreement  been  entered  into  with  Grieve ; 
but  at  any  rate  it  was  impossible  to  say,  that  had  the  lands  been  sold  when  exposed  by 
him,  they  would  not  have  brought  such  a  surplus  price  as  would  have  secured  full 
payment  of  his  debt. 

The  Lord  Ordinary  assoilzied  Wilson  from  the  conclusions  in  Grieve's  action,  except 
in  so  far  as  already  found  by  the  Courts  viz.  that  the  sasine  was  void  and  null ;  and  in 
the  counter  action  by  Wilson  for  payment  of  the  balance  of  his  bond,  repelled  the 
defences,  and  decerned ;  and  he  found  Wilson  entitled  to  expenses  since  the  remit  by 
the  Inner  House,  but  to  no  other  expenses.  Both  parties  reclaimed, — Grieve  on  the 
merits,  and  Wilson  to  have  the  expenses  prior  to  that  remit  awarded  him.  The  Court 
adhered. 

LoBD  Obdinabt. — ^The  Lord  Ordinary  looks  upon  it  as  a  point  of  law  well  under* 
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stood,  that  when  two  contracting  parties  are  in  error  about  the  essentials  of  a  contract, 
it  must  be  void  and  null ;  and  the  Loid  Ordinary  felt  all  the  difficulty  arising  out  of 
the  fact,  that  Mr.  Wilson  and  Mr.  Grieve  were  both  satisfied  that  Mr.  Wilson  had  an 
infeftment  affording  him  a  preference  for  payment  of  his  full  debt  of  L.6(X) ;  whereas 
it  has  been  decided  that,  the  sasine  is  void  and  null,  so  that  it  may  be  thought  that 
there  was  an  error  in  both  parties,  relative  to  the  subject  of  the  con-  [458]  -tract,  which 
may  render  it  void.  But  there  are  other  considerations  which  must  be  kept  in  view. 
Had  parties  entertained  the  idea  that  Mr.  Waddell's  estate  and  funds  were  insufficient 
for  payment  of  his  debts,  then  it  might  be  well  admitted  that  no  other  idea  could  have 
actuated  Mr.  Grieve,  when  he  obliged  himself  to  pay  Mr.  Wilson's  debt  in  full  than 
that  he  had  a  right  of  preference  to  full  payment  But  this  is  not  the  truth ;  for  Mr. 
Grieve's  idea  was,  that  Mr.  Waddell's  estate  was  worth  considerably  more  than  his 
debts,  as  is  proved  by  his  protest  taken  against  the  sale,  when  about  to  be  made  by  Mr. 
Wilson.  He  gives  as  one  of  the  reasons  of  his  protest,  "  Because  the  trust-estate 
conveyed  to  the  said  John  Grieve,  as  trustee  foresaid,  is  greatly  more  than  sufficient  to 
pay  all  the  debts  of  the  said  Robert  WaddelL"  Mr.  Grieve's  reason,  therefore,  for 
preventing  the  sale,  and  obliging  himself  to  pay  Mr.  Wilson's  debts  in  fuU,  no  way 
arose  from  the  idea  alone  of  the  latter  having  a  preferable  security  for  his  money, 
because  whether  he  had  a  preference  or  not  was  of  no  importance,  seeing  there  was  a 
fund  sufficient  to  pay  all  Waddell's  debts.  Mr.  Grieve's  idea  probably  was,  that  if  Mr. 
Wilson  sold  the  lands  and  paid  himself,  the  commission  due  to  the  trustee  might  pro 
tanto  be  diminished ;  but  whatever  were  his  motives,  the  Lord  Ordinary  cannot  hold 
that  there  was  an  essential  error  in  the  subject-matter  of  the  contract.  Mr.  Wilson  had 
a  mandate  to  sell,  which  would  have  been  good  had  there  been  no  sasine.  If  the 
warrant  had  been  broad  enough,  he  might  have  sold  Mr.  Waddell's  whole  estate ;  and 
had  he  raised  a  price  sufficient  to  pay  all  the  debts  of  that  person,  he  might  have 
handed  it  over  to  the  trustee,  Mr.  Grieve,  and  called  on  him  to  denude,  which  he  must 
have  done.  It  was  to  prevent  a  sale  that  Mr.  Grieve,  in  the  full  belief  that  there  were 
exuberant  funds  to  pay  all  the  debts,  granted  the  letter  which  gives  rise  to  this  question ; 
and  consequently  the  Lord  Ordinary  cannot  hold  that  the  letter  was  granted  on  the 
sole  ground  that  Mr.  Grieve  believed  Mr.  Wilson's  heritable  bond  and  infeftment  to  be 
entitled  to  a  preference  to  the  claims  of  his  co-creditors. 

Again,  the  Lord  Ordinary  feels  the  force  of  the  question  put  by  Mr.  Wilson,  and 
which  no  man  can  answer,  viz.  Who  can  tell  whether,  if  I  had  been  permitted  then  to 
seU,  the  land  would  not  have  yielded  the  expected  price  1  There  can  be  no  answer  to 
this,  except  from  presumption,  which  is,  that  the  expected  price  would  have  been 
obtained,  since  the  trustee  thought  that  Mr.  Waddell's  estate  would,  after  paying  his 
debts,  leave  a  reversion ;  and  the  conclusion  from  this  is,  that  Mr.  Wilson  would  have 
got  full  payment.  To  this  it  is  no  answer,  that  the  lands  sold  afterwards,  at  the 
distance  of  years,  for  less.  Time  and  circumstances  operate  changes,  of  which  Mr. 
Grieve  must  be  held  to  have  taken  his  chance.  Neither  is  the  Loid  Ordinary  moved 
with  the  idea  that  the  obligation  was  granted  by  Mr.  Grieve  qita  trustee,  irit  was  an 
obligation  that  he  was  entitled  to  give  qtM  trustee,  it  will  bind  his  constituents ;  if  not, 
he  must  perform  it  personally.  Mr.  Wilson  was  entitled  to  trust  that  Mr.  Grieve  knew 
his  own  powers,  and  to  rely  on  his  unqualified  obligation.  As  the  Court  have  done  the 
Lord  Ordinary  the  honour  to  refer  back  to  [459]  him  the  decision  of  this  part  of  the 
cause,  he  has  thought  it  incumbent  on  him  to  explain  his  views. 

LoBD  Jitstigb-Clbrk. — I  conceive  this  case  should  be  regarded  as  a  transaction 
between  Grieve  and  Wilson.  Wilson  having  advertised  a  sale,  Grieve  granted  the 
letter  of  obligation  to  put  an  end  to  the  sale.  The  deeds  were  on  the  table  when  the 
transaction  took  place,  though  certainly  we  are  not  to  presume  that  he  read  the  titles ; 
and  the  only  ground  on  which  Grieve  can  maintain  his  defence  is,  that  he  entered  into 
it  in  the  belief  that  Wilson's  security  was  effectual.  Now  I  cannot  consider  this  the 
only  ground  of  entering  into  the  transaction ;  but  I  think  he  must  have  taken  into  con- 
sideration the  nature  of  his  own  trust-deed,  and  that  Wilson  had  power  to  sell,  whether 
the  sasine  was  effectual  or  not,  and  that  he  himself  had  a  commission  to  receive ;  and 
therefore  looking  at  it  under  all  these  circumstances,  and  seeing  so  many  considerations 
must  have  influenced  him,  I  cannot  attribute  his  conduct  to  &ith  in  the  validity  of  the 
deed ;  and  as  things  are  no  longer  entire  with  Wilson,  and  as  we  cannot  know  whether, 
if  the  sale  had  gone  on,  it  might  not  have  produced  a  surplus  to  satisfy  all  claims,  I  do 
not  think  the  trustee  can  get  free  from  his  obligation. 


—  I 
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Lord  Glbnleb. — I  cannot  say  but  that  the  case  is  attended  with  considerable 
difficulty ;  bnt,  on  the  whole,  I  thmk  the  interlocutor  right.  An  error  in  mbetanticdibus 
to  set  aside  a  contract  must  be  one  regarding  the  subject  itself ;  and  therefore  the 
important  point  is  to  attend  to  what  was  the  bargain  between  the  parties,  and  it  was 
one  by  which  Wilson  stopped  the  sale.  It  is  said  that  the  only  consideration  of  that 
was  Wilson  being  a  preferable  creditor.  I  do  not  think  that  Wilson  had  a  complete 
power  to  sell,  though  there  was  no  infeftment.  He  could  sell  as  commissioner,  and 
Mr.  Waddell  was  bound  to  grant  all  necessary  deeds  for  the  purchaser's  right.  It  was 
therefore  a  fair  matter  for  the  trustee,  having  power  to  transact  doubtful  matters,  to 
say,  I  will  stop  this  sale,  and  in  consideration  of  that  I  will  pay  you,  whether  your 
right  be  good  or  not.     On  the  whole,  I  am  inclined  to  adhere. 

Lord  Pitmilly. — ^This  case  is  by  no  means  free  from  difficulty ;  but  I  concur  with 
the  Lord  Ordinary  and  your  Lordships.  The  views  taken  by  the  Ix>rd  Ordinary  are 
perfectly  just ;  and  after  what  your  Lordships  have  said,  I  do  not  think  it  necessary  to 
add  any  thing  further. 

Lord  Allowat. — I  also  think  this  a  case  of  great  difficulty ;  but  I  have  taken  a 
different  view.  An  error  in  mbstaniialibus  puts  an  end  to  a  contract.  The  question 
here  depends  on  the  letter  of  obligation ;  and  if  it  shows  that  the  parties  did  proceed 
on  the  faith  of  this  being  a  good  heritable  security,  that  rule  must  apply.  There  never 
was  a  more  fair  transaction  than  that  by  the  trustee  here  arranging  with  the  creditor 
having  a  preferable  right.  But  is  it  possible  to  conceive  that  any  man,  supposing  this 
not  to  be  a  real  or  preferable  right,  would  have  consented  to  pay  this  debt  ?  I  can  draw 
no  other  conclusion  but  that  this  man  optimd  fide  believed  Wilson's  right  to  be  good ; 
and  WOson  must  have  thought  so  too,  for  he  never  would  have  attempted  to  sell  on  a 
personal  mandate,  when  there  [460]  existed  another  mandate  on  which  infeftment  had 
been  taken.  Then  the  letter  itself  seems  to  infer  that  the  parties  held  the  security 
unquestionable.  Both  parties  must  have  believed  it  a  good  heritable  security.  Then 
there  is  another  question :  This  was  a  personal  mandate,  and  at  all  events  might  be 
recalled ;  and  if  another  mandate  be  first  rendered  real  by  inf eftment,  is  it  not  prefer- 
able ?  It  is  not  the  personal  mandate  which  makes  the  purchaser  secure ;  it  must  be 
made  real  Wilson,  therefore,  could  never  have  competed  with  an  adjudication  in  a 
sequestration ;  and  there  is  no  difference  between  that  and  a  trust-deed  for  creditors,  if 
the  right  of  the  trustee  has  been  made  real  by  infeftment.  So  there  never  could  have 
been  a  competition,  and  the  trustee  might  have  prevented  the  sale  by  bill  of  suspension. 
Nor  can  I  see  what  injury  could  arise  to  Wilson  by  abandoning  the  sale.  The  whole 
lands  had  been  exposed  four  days  before,  and  could  not  be  sold ;  and  if  Wilson  had 
sold  them,  he  could  not  have  given  a  title,  and  of  course  could  not  have  been  benefited 
by  it.  But  these  are  minor  considerations,  as  I  think  that  both  parties  transacted  on 
the  faith  of  Wilson's  security  being  a  good  and  real  right ;  and  being  mistaken,  the 
trustee  must  be  reinstated  against  this  error  in  substanticUibus. 

[App.  6  W.  &  S.  543 ;  6  S.R.R.  (H.L.)  129.J 


No.  165.  VI.  Shaw  460.    26  Jan.  1828.    2nd  Div.— Lord  Pitmilly. 

J.  Henderson,  Suspender. — Jeffrey — Neaves. 

A.  Macartney  and  Others,  Chargers. —  Whigluim. 

Bill  of  Eoschange — Forgery — Suspemion, — Bills  of  suspension  of  charges  on  several  bills 
of  exchange  passed  without  caution,  on  a  report  by  engravers  that  the  signatures  on 
the  bills  of  tiie  party  charged  on  were  forged. 

Henderson,  the  suspender,  being  chaiged  on  six  bills  of  exchange,  presented  bills 
of  suspension,  on  the  allegation  that  the  signatures  on  them,  purporting  to  be  his,  were 
forged.  The  Lord  Ordinary  passed  the  bills  on  caution ;  but  Henderson  having  re- 
claimed against  his  being  required  to  find  caution,  the  Court  remitted  to  Messrs  Clerk 
and  Gavin,  engravers,  to  compare  the  signatures  on  the  bills  with  such  signatures 
admitted  to  be  genuine,  adhibited  to  other  documents,  as  he  might  produce,  and  to 
report ;  appointing  the  suspender,  at  the  same  time,  "  to  produce  such  other  documents, 
SHAW,  VOL.  n.  31 
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bearing  his  signature,  as  he  may  be  [461]  required  by  the  charger  to  produce,  so  far 
as  the  same  may  be  in  his  possession,  or  within  his  power ; "  and  allowing  the  parties 
to  make  such  observations  to  the  engravers  as  they  may  think  necessary  on  all  or  any 
of  the  said  documents.  The  engravers  having  reported,  that  on  comparing  the 
signatures  on  the  bills  with  those  on  various  documents  produced,  as  receipts,  tacks, 
&c.,  they  were  of  opinion  that  the  signatures  on  the  bills  charged  on  were  not  the 
genuine  signatures  of  the  suspender,  the  Court  so  far  altered,  as  to  pass  the  bills  without 
caution. 

No.  1«8.  VI.  Shaw  472.    1  Feb.  1828.    let  Div.— Lord  Meadowbank. 

Mra  Ann  Farrel,  Pursuer. — Oreenshields. 
A.  Barrie  and  Others,  Defenders. — Bucfianan — A.  JPNeiU. 

Husband  and  Wife — [Proof  of  Marriage  incidental  to  daim  for  jus  relictsB — Habit 
and  Repute\, — A  woman  having  brought  an  action  against  the  representatives  of  a 
man,  on  the  allegation  that  she  had  been  habit  and  repute  his  wife,  concluding  for  one 
half  of  the  goods  in  communion ;  and  the  marriage  being  denied,  and  the  competency 
of  the  action  disputed ;  the  Lord  Ordinary,  before  answer,  allowed  a  proof  of  the 
marriage ;  and  it  appearing  that  the  parties  had  not  resided  together  as  husband  and 
wife,  the  Court  assoilzied. 

The  pursuer  Mrs.  Ann  Farrel  brought  an  action  describing  herself  as  "  widow  of 
the  late  William  Hamilton,  quartermaster  in  his  Majesty's  second  regiment  of  dragoons,'' 
and  setting  forth  '^  that  although  the  pursuer  and  the  said  William  Hamilton  were  not 
[473]  publicly  and  ceremoniously  married  to  each  other  according  to  the  writs  and  forms 
of  the  church,  yet  from  the  year  1816,  when  they  were  privately  aflOanced  in  marriage, 
down  to  the  year  of  his  death,  a  period  of  near  six  years,  the  parties  lived  together  not 
only  as  reputed  husband  and  wife,  but  acknowledged  themselves  to  be  married  to  each 
other,  and  were  notoriously  known  and  recognised  as  such  by  the  world ; — that,  upon 
the  6th  day  of  February  last,  the  pursuer's  husband,  the  said  William  Hamilton,  died 
at  Glasgow,  possessed  of  a  considerable  moveable  property,  without  there  being  any 
issue,  or  his  leaving  any  settlement  of  his  affairs ;  and  there  being  no  contract,  or  other 
deed  between  the  parties,  fixing  what  provisions  should  be  due  to  the  pursuer  in  the 
event  of  the  marriage  being  dissolved  by  her  husband  predeceasing  her,  the  pursuer, 
upon  her  said  husband's  death,  became  entitled  to  one  half  of  his  moveable  effects 
under  the  widow's  right  otjue  rdietm;'* — that  she  had  applied  for  a  confirmation,  but 
had  been  opposed  by  Barrie  and  others,  the  nearest  of  kin,  who  had  obtained  themselves 
confirmed ;  and  therefore  concluding  that  they  should  be  ordained  to  exhibit  and  pro- 
duce before  our  said  Lords  a  full  and  accurate  "list  and  inventory  of  the  whole 
moveable  funds  and  effects,  of  whatever  description,  which  belonged  to  the  said 
William  Hamilton  as  at  the  date  of  his  death,  and  jointly  and  severally  to  make  payment 
and  deliver  to  the  pursuer  the  one  half  thereof,  as  the  provision  due  to  her  by  law  out 
of  his  moveable  effects,  in  consequence  of  the  dissolution  of  the  marriage  by  his  death, 
with  the  legal  interest  thereof  from  and  since  the  said  6th  day  of  February  last,  until 
paid ;  and  failing  their  jdoing  so,  the  said  defenders  ought  and  should  be  decerned  and 
ordained,  jointly  and  severally,  by  decree  foresaid,  to  make  payment  to  the  pursuer  of 
the  sum  of  L.802 : 8 : 5,  being  one  half  of  the  amount  of  the  said  inventory,  and  as  due 
to  her  in  name  of  Jtu  reHctce,  together  with  the  legal  interest  thereon  from  the  said  6th 
day  of  February  last,  and  in  time  coming,  till  payment." 

In  defence  it  was  pleaded.  That  the  action  was  incompetent,  because  the  pursuer 
was  bound  to  establish  her  pretended  marriage  (which  was  denied)  by  a  process  before 
the  Commissary  Court,  before  she  was  entitled  to  raise  this  action. 

The  Lord  Ordinary,  on  the  26th  of  February  1823,  "before  answer,  appointed  the 
pursuer  to  give  in  a  condescendence,  framed  in  terms  of  the  Act  of  Sederunt,  of  the 
facts  she  avers  and  offers  to  prove  instanier,  in  order  to  show  that  she  was  acknowledged 
by  the  late  Mr.  Hamilton  as  his  wife."  She  accord-  [474]  -iugly  lodged  a  condescendence, 
in  which  she  stated  that  about  the  year  1814,  and  soon  after  the  death  of  her  former 
husband,  she,  at  the  request  of  Hamilton,  went  to  Glasgow,  where  she  resided  with 
him  as  his  reputed  wife  until  his  death,  on  the  6th  of  February  1822;  and  that  she 
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had  been  acknowledged  by  him  as  such  on  all  occasions,  and  treated  accordingly  by  the 
world 

On  the  other  hand  the  defenders  averred,  "  That  the  pursuer  was  never  habit  and 
repute  the  wife  of  the  late  Mr.  Hamilton ; — that  she  never  was  acknowledged  by  him 
as  his  wife ; — that  she  was  considered  and  treated,  both  by  him  and  his  friends,  and 
also  by  persons  in  the  neighbourhood,  as  Mr.  Hamilton's  mistress  and  a  prostitute,  and 
was  never  treated  or  spoken  of  by  him  in  any  other  character." 

The  Lord  Ordinary  allowed  a  proof  on  commission,  which  commenced  on  the  12th 
of  October  1824,  and  terminated  in  July  1825,  extending  to  about  200  printed  pages, 
and  from  which  it  appeared,  that  although  the  pursuer  was  occasionally  addressed  as 
Mrs.  Hamilton  in  presence  of  Mr.  Hamilton,  and  that  he  occasionally  resided  with  her, 
yet  her  place  of  habitation  was  in  a  common  brothel,  and  he  had  separate  lodgings. 

The  Lord  Ordinary  having  reported  the  case,  the  Court  assoilzied  the  defenders, 
and  found  them  entitled  to  expenses. 

Lord  Pbbsidbnt. — There  is  nothing  properly  consistorial  in  this  case.  The  pursuer 
does  not  ask  to  have  the  status  of  a  wife  declared,  but  claims  a  certain  sum  of  money ; 
and  in  order  to  make  out  her  right  to  it,  she  undertakes  to  prove  that  she  stood  in  such 
a  relationship  to  the  deceased  as  gave  her  a  right  to  make  the  demand.  A  proof  has 
accordingly  been  allowed ;  but,  instead  of  taking  it  on  commission,  the  case  ought  to 
have  been  remitted  to  the  Jury  Court.  I  never  saw  a  more  abominable  proof  in  my 
life.  It  is  admitted  that  there  was  no  regular  marriage ;  and  it  is  clear  from  the  whole 
evidence  that  there  was  no  continued  cohabitation,  which  is  essential  to  found  a  marriage 
on  habit  and  repute.  Lideed,  when  the  character  of  this  woman,  and  of  the  place  where 
she  resided,  is  considered,  it  is  impossible  to  suppose  that  there  was  any  idea  of  a 
marriage.  During  the  whole  period  of  the  alleged  cohabitation  the  man  had  separate 
lodgings,  so  that  the  alleged  marriage  is  out  of  £he  question. 

The  other  Judges  concurred. 


No.  164.  "71.  Shaw  475.    1  Feb.  1828.     2nd  Div.— Lord  Newton. 

Mrs.  Jean  Howie  or  M'Gregor,  Advocator. — More. 
R.  M'Gregor,  Bespondent. — Bruce. 

Lis  Alibi  Pendens. — A  wife  having  raised  in  the  Court  of  Session  a  summons  of 
adherence  and  aliment  against  her  husband,  which  was  called  and  taken  out  to 
see,  but  never  enrolled;  and  having  thereafter  raised  a  similar  summons  before 
the  Commissaries,  and  produced  in  process  before  them  a  formal  discharge  of  the 
previous  action  in  the  Court  of  Session — Held  sufficient  to  remove  all  objection  on 
the  head  of  lis  eUibi  pendens. 

The  advocator  Mrs.  MK^regor,  in  the  year  1825,  raised  a  summons  of  adherence 
and  aliment  against  her  husband,  the  respondent,  before  the  Court  of  Session.  This 
summons  was  called  and  taken  out  to  see,  but  never  was  enrolled ;  and  Mrs.  MHjregor, 
being  advised  that  such  an  action  was  incompetent  before  this  Court,  raised  a  similar 
summons  before  the  Commissaries.  To  this  action  MK^regor  pleaded,  as  a  dilatory 
defence,  that  the  summons  called  in  the  Court  of  Session  formed  a  lis  alibi  pendens. 
For  the  purpose  of  removing  all  objections  on  this  head,  Mrs.  MK^regor  lodged  a  minute 
discharging  the  former  process ;  but  the  Commissaries  not  considering  that  sufficienti 
sisted  procedure  till  she  should  produce  evidence  that  it  had  been  departed  from.  She 
then  executed  and  lodged  a  formal  deed  of  discharge  of  this  process,  and  contended 
that  that  was  all  which  could  be  required ;  and  that  if  the  defender  was  not  satisfied, 
he  might  have  the  summons  dismissed  by  protestation. 

The  Commissaries,  howeverj  "  in  respect  the  discharge  produced  is  not  evidence,  in 
terms  of  the  previous  interlocutor,  that  the  action  at  the  pursuer's  instance  against  the 
defender  has  been  departed  from  in  the  Court  of  Session,"  appointed  it  to  be  withdrawn 
from  process,  and  thereafter,  no  other  evidence  being  produced,  dismissed  the  action 
before  them.  Mrs.  M'Oregor  thereupon  presented  a  bill  of  advocation,  on  advising 
which,  with  answers,  the  Lord  Ordinary  remitted  to  the  Commissaries ''  with  instructions 
to  alter  their  interlocutors  complained  of ;  and  in  respect  of  the  discharge  produced  by 
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the  pursuer,  to  repel  the  dilatory  defence  of  lis  alibi  pendens,  and  to  proceed  in  the 
action  as  accords  of  law ;  and  further  to  find  the  complainer  entitled  to  the  expense 
of  the  discussion  relative  to  the  said  defence."  McGregor  reclaimed,  but  the  Court 
unanimously  adhered. 


No.  166.  "71.  Shaw  476.    1  Feb.  1828.    2nd  Div. 

W.  Walker,  Pursuer. — Sandford, 
A.  Craig  and  Co.  and  Others,  Defenders. — Ivory, 

Cemo  Bcnorum — Jttdicaiure  Ad, — An  interlocutor  of  the  Inner  House  granting  the 
benefit  of  cessio,  though  totally  in  absence,  and  without  the  summons  having  been 
taken  to  see,  cannot  be  brought  under  review,  there  being  no  irregularity. 

Walker  raised  a  summons  of  cessio,  which  was  not  taken  out  to  see,  and  went  to  the 
regulation-roll ;  but  it  was  not  pleaded  till  fourteen  days  after  avizandum  had  been 
made.  No  opposition  was  offered,  and  an  interlocutor  was  pronounced,  finding  him 
entitled  to  the  benefit  of  cessio.  Thereafter  Craig  and  Company,  and  other  creditors 
who  had  been  regularly  cited,  gave  in  a  reclaiming  note,  contending  that  the  interlocutor, 
having  been  pronounced  totally  in  absence,  was  reviewable ;  and  that  this  case  differed 
from  that  of  Smith  v.  Hart,  in  so  far  as  the  summons  there  had  been  taken  out  to  see, 
which  was  not  the  case  here.     The  Court  unanimously  refused  the  note  as  incompetent. 

Lord  Justiob-Clbbk. — The  Judicature  Act  applies  to  all  cases.  There  is  no 
exception  of  processes  of  cessio.  No  irregularity  has  taken  place  here,  and  the  mere 
absence  of  party  does  not  warrant  us  to  review  our  former  interlocutor. 

The  other  Judges  concurred. 

Pursuer^s  Authonty.— Smith,  Jan.  16,  1827,  {ante,  Vol.  V.  No.  121). 


No.  167.  VI.  Shaw  477.    2  Feb.  1828.     Ist  Div.— Lord  Corehonse. 

J.  Marshall,  Suspender. — A,  M'NeUl. 

W.  Jones,  Charger. — Pyper, 

Process — Judicature  Ad, — A  reclaiming  note  against  a  Bill-Chamber  interlocutor  pro- 
nounced during  the  recess,  which  was  not  boxed  till  after  the  expiry  of  eight  sederunt 
days,  and  a  certificate  of  refusal  had  been  issued,  refused  as  incompetent,  and  held 
that  the  enactment  of  the  Judicature  Act,  allowing  twenty  days  to  reclaim,  does  not 
apply  to  an  interlocutor  on  a  bill  of  suspension. 

On  the  4th  of  December  1827  Marshall  presented  a  bill  of  suspension,  which  the 
Lord  Ordinary  refused,  upon  the  9th  of  January  1828,  in  respect  of  no  caution.  On 
the  11th  Marshall  obtained  a  sist  to  enable  him  to  reclaim,  but  no  reclaiming  note  was 
lodged  till  the  25th,  being  fourteen  days  subsequent  to  the  date  of  the  interlocutor ; 
and  in  the  mean  while  a  certificate  of  refusal  had  been  issued. 

Pyper,  for  the  charger,  objected.  That  the  reclaiming  note  was  incompetent,  in 
respect  that  it  had  not  been  lodged  in  terms  of  the  Act  of  Sederunt  14th  June  1799, 
within  eight  sederunt  days  from  the  date  of  the  interlocutor. 

A.  McNeill,  for  the  suspender,  answered.  That  the  bill  had  not  been  refused  upon 
its  merits,  but  only  in  respect  no  caution  had  been  offered,  and  therefore  the  Act  of 
Sederunt  did  not  apply ;  but  at  all  events  that  act  must  be  held  to  have  been  super- 
seded by  the  Judicature  Act,  by  which  it  is  declared,  without  any  exception,  that  it  shall 
be  competent  to  reclaim  against  the  judgment  of  a  Lord  Ordinary  within  twenty  days 
from  the  date  of  his  interlocutor ;  and  that  in  this  case  that  period  had  not  expired. 

The  Court,  however,  were  of  opinion  that  the  rule  of  the  Judicature  Act  did  not 
apply,  and  refused  the  reclaiming  note  as  incompetent. 
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No.  168.  "71.  Shaw  477.    2  Feb.  1828.    2nd  Div. 

Mrs.  Caroline  Hkatlky  or  Logan  aud  Husband,  Petitioners — A,  WNeUl 

Factor  loco  Tuioris. — An  application  having  been  made  by  a  mother  (who  had  entered 
into  a  second  marriage)  for  the  appointment  of  a  factor  loco  tutoris  to  her  son,  a  pupil, 
without  concurrence  of  any  of  the  nearest  of  kin,  the  Court,  in  the  first  place,  appointed 
notarial  intimation  to  be  made  to  the  pupil's  nearest  of  kin. 

Mrs.  Caroline  Heatley  or  Logan,  with  consent  of  Logan  her  husband,  having 
petitioned  the  Court  to  appoint  a  factor  loco  tutoris  to  her  son  by  a  former  marriage  in 
respect  that  the  tutor  at  law  declined  to  act,  the  Court,  agreeably  to  the  course  adopted 
in  the  case  of  Cowans,  January  1788  (7452,)  appointed  [478]  notarial  intimation  to  be 
made  to  the  two  nearest  of  kin  on  the  father  and  mother's  side,  before  appointing  the 
person  recommended  by  the  mother. 


No.  169.  VI.  Shaw  478.    2  Feb.  1828.    2nd  Div.— Lord  Medwyn. 

J.  Paterson,  Suspender. — A.  M'Neill. 

W.  Murray,  Chai^er. — Shaw, 

Process — Previous  Expenses, — Decree  in  absence  having  passed  against  several  joint 
defenders,  and  one  of  them  having  presented  a  bill  of  suspension  in  order  to  be 
reponedf  the  Court  passed  the  bill,  on  payment  of  a  proportion  only  of  the  expenses 
of  taking  decree. 

In  an  action  at  the  instance  of  Murray  against  several  individuals,  decree  in  absence 
was  pronounced  and  extracted  against  Paterson  aud  others  of  the  defenders.  Paterson 
having  been  charged  presented  a  bill  of  suspension,  which  the  Court  remitted  to  pass 
on  payment  of  the  previous  expenses,  (antey  No.  71).  A  question  then  arose  before  the 
Lord  Ordinary  as  to  what  these  '^  previous  expenses  "  included, — the  charger  claiming 
the  whole  expense  attending  taking  the  decree  and  raising  diligence,  and  that  incurred 
in  the  Bill-Chamber,— while  the  suspender  contended,  that  as  decree  had  passed  in 
absence  against  several  defenders,  he  could  only  be  liable  for  his  proportion  of  the 
expense,  and  that  it  was  incompetent  to  award  expenses  in  passing  a  bill.  The  Lord 
Oidinary  being  of  opinion  that  the  meaning  of  the  Court  was,  '^  that  the  expenses  of 
the  decree  in  absence,  with  the  diligence  thereon,  should  be  paid  in  so  far  as  incurred 
by  the  absence  of  the  defender,  it  being  incompetent  to  award  the  expenses  of  pleadings 
in  the  Bill-Chamber  against  a  suspender  when  a  bill  is  passed,"  remitted  to  the  auditor 
to  tax  the  account  in  terms  of  this  opinion.  Murray  reclaimed  against  this  interlocutor ; 
but  the  Court  remitted  to  the  Lord  Ordinary  to  modify  a  proportion  of  the  previous 
expenses  before  passing  the  bill. 

Lord  Glbnlbe. — When  there  is  only  a  single  defender,  it  is  very  right  to  make  him 
pay  the  whole  expenses  before  he  is  reponed.  But  when  decree  is  taken  coigunctly  and 
severally  against  several,  there  is  a  propriety  in  remitting  to  the  Lord  Ordinary  to  fix  a 
proportion.  There  was  an  inaccuracy  in  our  former  interlocutor.  We  should  have 
made  payment  of  a  proportion  of  the  expenses  a  condition  of  passing,  and  I  would  just 
vary  to  that  purport. 

The  other  Judges  concurred. 

[Cf.  Dewar  v.  CruicksJianks,  4  D.  1450.] 


No.  171.  VI.  Shaw  479.    5  Feb.  1828.     Ist  Div.— Lord  Newton. 

Mrs.  EwBN  or  Grahamb  and  Husband  v.  D.  Hutchbon  and  Others, 

(Ewbn's  Trustees.) 

[Fully  reported  4  W.  &  8.  346 ;  5  S.R.R.  (H.L.)  406.] 
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No.  171  [a].  TTL  Shaw  487.    5  Feb.  1828.    2nd  Div. 

J.  Baxter  and  Others,  (Dick's  Trustees,)  Petitioners. — Mare, 

Jurisdidion. — Coiirt  refused  to  allow  the  accounts  of  a  private  factor  to  be  audited  under 
authority  of  the  Court. 

The  petitioners  were  appointed  trustees  by  the  late  Douglas  Dick  under  his  deed 
of  settlement ;  and  disputes  having  arisen  in  regard  to  the  right  of  succession  to  the 
property,  they  raised  a  multiplepoinding  in  this  Court,  which  is  still  in  dependence. 
For  the  management  of  the  trust-estate  in  the  mean  time  they  appointed  one  Robertson 
to  be  their  factor ;  and  on  his  resignation  [488]  they  presented  a  petition  to  the  Court, 
praying  that  his  accounts  might  be  audited  under  authority  of  their  Lordships,  on  the 
ground  that  the  whole  trust-affairs  were  in  mani&tw  euricSf  by  the  dependence  of  the 
process  of  multiplepoinding.  The  Court  refused  the  petition,  holding  that  they  could 
not  be  called  on  to  audit  the  accounts  of  private  factors. 


No.  176.  "71.  Shaw  494.      7  Feb.  1828.     Ist  Div.  -Lord  Newton. 

R.  ScoUGALL,  (SiBBALD  BROTHERS  and  COMPANY'S  Trustee,)  Pursuer. — 

D.  of  F.  Moncreiff—Wiison. 

L.  White,  Defender. — Skene — Buchanan. 

Bankrupt — Stai,  1696,  e.  5. — A  mercantile  company  having  purchased  goods  as  agents 
for  an  employer,  and  having  sold  them  without  his  knowledge,  and  within  a  few  days 
thereafter,  (but  within  60  days  of  their  bankruptcy,)  ex  proprio  motu,  transferred  to 
him  a  quantity  of  wheat  in  security  and  payment  of  the  goods  sold  by  them — ^Held 
that  the  transfer  was  reducible  under  the  act  1696,  c.  5. 

Mr.  White  employed  Sibbald  Brothers  and  Company,  merchants  in  Leith,  as  his 
agents,  to  purchase  a  quantity  of  tallow  and  wheat.  Accordingly,  in  January  1825, 
they  bought  and  received  into  their  possession  three  different  lots  of  tallow  and  500 
quarters  of  wheat  for  his  behoof,  and  for  which  he  either  paid  or  granted  bills.  In 
January  1826,  one  of  the  lots,  amounting  to  150  casks^  was  still  in  their  custody,  and 
on  the  13th  oif  that  month  they  sold  44  of  these  casks  at  the  price  of  L.620 :  2  : 6,  for 
which  they  received  bills,  the  proceeds  of  which  they  applied  to  their  own  use.  On  the 
same  day  they  wrote  to  London,  desiring  their  correspondents  to  send  them  100  casks 
of  tallow  at  a  certain  price,' and  on  the  17  th,  before  they  got  an  answer  from  London, 
they  delivered  the  44  casks  to  the  purchasers.  On  the  18th  they  received  a  letter  from 
London,  stating  that  tallow  could  not  be  sent  at  the  specified  price.  At  this  time  they 
had  357^  quarters  of  wheat,  belonging  to  themselves,  lying  in  bonded  warehouses  in 
Leith,  and  also  the  500  quarters  belonging  to  White,  which  were  bonded  in  their  name. 
On  the  19th  one  of  the  partners  addressed  an  order  to  the  warehouse-keeper  at  the 
Custom-house,  desiring  these  two  parcels  of  wheat,  amounting  in  all  to  857|  quarters, 
to  be  transferred  to  Mr.  White.  The  other  partners,  however,  having  objected  to  this, 
the  transfer  was  deleted.  On  the  23d  Sibbdd  Brothers  and  Company  wrote  to  Mr. 
White  that  they  were  obliged  to  suspend  payment — that  they  had  sold  44  casks  of  his 
tallow,  which  they  wished  to  have  replaced,  and  for  which  purpose  they  had  written  to 
London  and  been  disappointed,  but  [495]  that  they  had  attended  to  his  interest. 
Accordingly,  upon  the  same  day,  a  new  transfer  of  the  wheat  was  made  in  favour  of 
Mr.  White ;  the  merchants'  keys  of  the  warehouses  were  delivered  to  him ;  and  letters 
addressed  to  the  landlords,  bearing  a  prior  date,  stating  that  the  rent  was  to  be  paid  by 
Mr.  White.  On  the  31st  a  petition  for  sequestration  was  presented  against  Sibbald 
Brothers  and  Company,  on  which  a  deliverance  was  pronounced ;  and  thereafter 
sequestration  having  been  awarded,  Scougall  was  appointed  trustee.  He  then  brought 
an  action  of  reduction  on  the  act  1696,  c.  5,  of  the  transfer  of  the  857^  quarters  of 
wheat  to  White,  as  being  a  preference  granted  to  him,  a  prior  creditor,  within  60  days 
of  the  bankruptcy  of  Sibbald  Brothers  and  Company. 

In  defence  he  pleaded, 
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1.  That  as  Sibbald  Brothers  and  Company  had  unwarrantably  disposed  of  his 
property  without  his  authority,  and  in  fraud  of  his  rights,  they  had  acted  justifiably  in 
endeavouring  to  restore  him  against  that  act,  and  their  creditors  were  not  entitled  to 
insist  that  matters  should  be  restored,  so  as  to  place  Sibbald  Brothers  and  Company  in 
the  situation  of  having  been  guilty  of  a  fraud,  without  affording  redress ;  and, 

2.  That  as,  at  the  time  when  they  disposed  of  the  tallow,  they  had  resolved  to 
replace  the  same  by  other  tallow,  he  stood  in  the  situation  of  a  party  who  had 
become  a  creditor  on  condition  of  receiving  a  security,  and  therefore  he  did  not  fall 
under  the  act  1696. 

The  Lord  Ordinary  found  ''that  the  transference  to  the  defender  by  Sibbald 
Brothers  and  Company  of  357^  quarters  of  wheat  on  the  23d  of  January  1826,  was 
made  in  security  or  in  payment  of  a  prior  debt  which  the  company  had  incurred  to  him 
by  selling  on  the  13th  of  that  month  44  casks  of  his  tallow,  the  bills  for  the  price  of 
which  they  had  on  the  same  day  discounted,  applying  the  proceeds  to  their  own  use : 
Finds  that  as  the  company  was  sequestrated  on  the  3l8t  of  January  1826,  the  trans- 
ference is  struck  at  by  the  act  1696,  c.  5 ;  therefore  reduces,  decerns,  and  declares  in 
terms  of  the  libel :  Found  the  defender  liable  in  restitution  to  the  pursuer  of  the  value 
of  the  said  wheat,  with  interesti  under  deduction  of  such  dividends  as  would  have  been 
payable  on  the  defender's  debt  arising  from  the  sale  of  his  tallow,  had  he  been  ranked 
for  the  same,  with  interest  on  the  said  dividends  from  the  time  they  would  have  been 
respectively  payable ;  but  as  the  parties  have  not  been  heard  on  the  mode  in  which  the 
value  of  the  wheat  is  to  be  ascertained,  or  the  time  from  which  interest  on  such  value 
ought  [496]  to  run,  appointed  the  pursuer  to  state  in  a  condescendence  what  he  demands 
in  regud  to  these  points." 

The  Lord  Ordinary  delivered  this  opinion  : — *'  The  Lord  Ordinary  feels  this  to  be  a 
hard  case  on  the  part  of  the  defender,  whose  property  seems  to  have  been  most  ui^justifi- 
ably  applied  by  the  bankrupts  to  their  own  use ;  but  it  does  not  appear  to  him  that,  in 
a  question  with  the  creditors  at  large,  there  is  any  sufficient  ground  for  refusing  effect 
to  the  statute.  It  is  not  disputed  that  the  sale  of  the  tallow  was  effectual,  nor  that  the 
proceeds  were  immediately  applied  to  the  use  of  the  bankrupts  by  paying  off  pressing 
debts.  The  defender  therefore  could,  independently  of  the  transference,  have  had  no 
claim  of  preference  on  any  part  of  the  bankrupt  estate ;  nor  does  he  appear  to  have  a 
right  to  such  preference,  on  the  ground  that  the  creditors  at  large  have  been  benefited 
by  the  improper  conduct  of  the  bankrupts  in  selling  his  property,  for  the  price  was 
immediately  paid  away  to  individual  creditors ;  and  although  they  may  thereby  have 
been  in  so  far  prevented  from  ranking,  yet»  as  the  defender  will  rank  in  their  place,  the 
creditors  at  large  are  neither  gainers  nor  losers  by  the  transaction.  An  ingenious 
defence  has  been  founded  on  the  decisions  of  the  Court,  by  which  it  has  been  held  that 
where  a  loan  was  bargained  for  under  the  condition  of  a  security,  such  security  was  not 
reducible  on  the  act  1696,  though  not  granted  or  completed  for  a  considerable  time  after 
the  loan  had  been  received.  It  is  argued  that  although  no  bargain  for  a  security  was 
made,  or  could  have  been  made,  in  the  present  case,  yet  the  bankrupts  never  intended 
to  take  the  proceeds  of  his  tallow  without  securing  him  against  loss ; — that  they  meant 
from  the  first  to  replace  the  tallow,  and  wrote  to  London,  on  the  very  day  of  the  sale, 
for  a  quantity  to  enable  them  to  do  so; — that  on  the  19th,  as  soqn  as  possible  after 
receiving  notice  that  tallow  would  not  be  got,  they  made  the  transference  in  question ; 
— and  that  the  transference  must  therefore  in  justice  be  held  to  be  a  security  con- 
templated  at  the  date  of  the  sale,  and  granted,  not  for  a  prior,  but  for  a  new  date. 

"  Laying  out  of  view  the  doubts  thrown  on  tlus  assumed  intention  of  the  bankrupts 
by  the  terms  of  their  letter  of  the  13th  of  January  to  their  London  correspondents,  and 
by  the  fact  that  the  transference  made  on  the  19th  was  in  consequence  of  the  disappro- 
bation of  some  of  the  partners  of  the  company,  cancelled  on  the  20th,  and  only  finally 
made  on  the  23d,  after  a  meeting  with  the  defender, — ^the  Lord  Ordinary  does  not  see 
ground  to  hold  that  the  company,  at  the  time  they  disposed  of  the  wheat,  intended  to 
grant  the  security  they  afterwards  did,  [497]  or  any  security  over  their  property  at  all. 
They  proposed  to  replace  the  tallow  by  buying  more,  which  was  not  giving  a  security, 
but  malp^g  payment.  A  person  making  use  of  the  money  deposited  with  him  generally 
does  so  with  the  intention  of  replacing  it  by  money  he  expects  to  receive,  and  this 
intention  is  quite  different  from  that  of  granting  a  security ;  and  if  he  shall,  at  an  after 
period,  when  he  finds  himself  disappointed  of  the  money  he  expected,  grant  such  security, 
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it  cannot  be  said  to  have  been  in  contemplation  from  the  time  of  taking  the  loan.  In 
the  present  case  it  appears  pretty  clearly  from  the  disapprobation  of  the  partners,  which 
led  to  the  cancelling  of  the  transference  made  by  some  of  their  number  on  the  19th, 
that  the  granting  of  the  security  in  question,  even  conditionally  on  their  proving  unable 
to  replace  the  t&Uow,  could  not  have  been  intended  at  the  date  of  the  sale/' 

'Die  defender  having  reclaimed,  the  Court,  after  hearing  Skene  for  the  defenders, 
stopped  the  Dean  of  Faculty  for  the  pursuer,  and  unanimously  adhered ;  but  found  no 
expenses  due. 

The  Judges  concurred  in  the  opinion  of  the  Lord  Ordinary,  and  all  of  them  stated 
that  it  was  an  extremely  hard  case ;  but  that  although  the  defender  was  not  aware  that 
he  had  become  a  creditor  of  the  bankrupts,  yet  he  was  so  in  point  of  &ct ;  and  that 
as  the  transfer  was  intended  as  a  security  for  his  relief,  there  could  be  no  doubt 
that  the  act  applied ;  but»  from  the  hardship  of  the  case,  they  found  no  expenses  due. 


No.  177.  VI.  Shaw  497.    7  Feb.  1828.    1st  Div.— Lord  Newton. 

Mrs.  M*Nbill  or  Jolly,  and  Others,  Suspenders. — D.  of  F,  Moncreiff— 

Rviherfurd. 

H.  Brown  and  Others,  Chargers. — Jameson — Bain. 

Process — OumtdaUo  Aetionum — Lis  Alibi  Pendens. — A.  and  B.,  who  had  different 
interests,  having  applied  to  a  Sheriff  for  an  interdict  against  third  parties ;  and  the 
Sheriff  having  dismissed  the  action ;  and  an  advocation  having  been  brought ;  and 
A.  and  B.  having,  on  the  same  grounds,  presented  a  bill  of  suspension,  praying  for 
an  interdict  against  the  same  parties ;  the  Court  sustained  an  objection  of  eumiUatio 
aetionum  and  lis  alibi  pendens. 

The  late  Dr.  M'Neill  granted  certain  leases  of  part  of  his  estate  of  Stevenston  to 
the  charger  Brown,  and  on  the  death  of  the  Doctor  the  suspender  Mrs.  Jolly  acquired 
right  to  the  estate.     Of  these  leases  reductions  were  brought ;  and  on  the  5th  of 
December  1815  and  25th  March  1816  Mrs.  Jolly  obtained  interdicts  from  the  Sheriff 
of  Lanarkshire  against  Brown  working  coal  within  certain  parts  of  the  lands.     Dr. 
M'Neill  had  also  granted  a  lease  of  part  of  the  estate  to  one  Addie,  reserving  liberty 
to  grant  feus  [498]  on  a  particular  part  of  it ;  and  Brown,  in  virtue  of  this  reservation, 
obtained  a  feu-right  from  the  Doctor.     Brown  accordingly  proceeded  to  erect  buildings 
on  a  part  of  the  farm  possessed  by  Addie,  who,  alleging  that  it  did  not  fall  under  the 
reservation,  applied  for  and  obtained  interdicts  from  the  Sheriff  of  Jjanarkshire  against 
Brown  on  the  27th  of  May  and  30th  of  July  1825.     In  1827,  Mrs.  Jolly,  together 
with  Mr.  Clason,  judicial  factor  upon  the  estate,  and  Addie,  presented  a  petition  to  the 
Sheriff,  setting  forth  that  Brown,  together  with  his  sons,  was  acting  in  violation  of  the 
former  interdicts,  and  therefore  praying  for  an  interdict  against  all  of  them ;  and  to 
find  "  that  the  said  Henry  Brown  senior  has  been  guilty  of  a  gross  breach  of  interdict, 
and  of  most  unwarrantable  and  illegal  contempt  of  your  Lordship's  authority,  and  to 
fine  and  amerciate  and  imprison  the  said  Henry  Brown  senior,  or  to  inflict  on  him  such 
other  punishment  as  your  Lordship  shall  think  just  and  necessary  in  the  case ;  and 
also,  and  separately,  to  ordain  him  to  find  security,  acted  in  your  Lordship's  books,  to 
the  amount  of  L.50,  or  such  other  sum  as  your  Lordship  shall  think  reasonable,  that 
he  shall  not  again  commit  any  breach  of  all  or  any  of  the  interdicts  aforesaid ;  and  to 
grant  warrant  to  incarcerate  him  till  such  time  as  the  said  caution  shall  be  found ;  and 
further,  to  declare  the  interdict  in  the  premises  perpetual  against  the  other  persons 
complained  of,  and  to  prohibit,  interdict,  and  discharge  them  from  working  coal,  iron- 
stone, or  other  minerals  upon  any  part  of  the  property  belonging  to  the  petitioner  Mrs. 
McNeill  or  Jolly,  situated  in  the  parish  of  Bothwell  and  county  of  Lanark,  and  from 
building  or  erecting  any  house  or  houses,  or  continuing,  without  the  petitioner's 
authority,  in  use  or  occupation  of  any  house  or  houses,  or  of  any  part  of  the  ground  or 
land  of  the  said  property;  and  further,  to  decern  the  whole  persons  complaiued  of, 
within  fourteen  days  from  this  date,  to  remove  themselves  and  families  from  the  lands 
in  question ;  and  further,  to  take  down  and  remove  from  the  said  lands  the  different 
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houBes  or  erections  made  and  now  occupied  by  them,  or  by  and  under  the  authority  of 
the  said  Henry  !foown  senior/ and  to  remove  and  carry  away  the  materials  thereof ;  and 
failing  their  doing  so,  to  grant  warrant  to  the  petitioners,  at  the  sight  of  any  person  to 
be  appointed  by  your  Lordship,  to  take  down  and  remove  the  said  houses,  erections, 
and  materials  at  the  expense  of  the  said  Henry  Brown  senior  and  others  complained 
of ;  and  to  find  the  whole  defenders  conjunctly  and  severally  liable  in  the  expenses 
of  this  application  and  consequent  procedure,  and  of  extracting  the  decree  to  be 
pronounced  hereon." 

[499]  An  interim  interdict  was  thereupon  granted.     The  defenders  denied  that 
there  had  been  any  violation  of  the  interdicts,  and  pleaded, 

1.  That  the  application  was  incompetent,  seeing  that  Addie  had  no  interest  to 
enforce  the  interdicts  which  had  been  obtained  by  Mrs.  Jolly,  and  to  which  he  had  not 
been  a  party ;  and,  on  the  other  hand,  she  had  no  interest  to  insist  in  those  granted 
in  favour  of  Addie,  but  rather  the  reverse,  because,  in  consequence  of  the  feu-right 
granted  by  Dr.  M'Neill,  a  claim  of  damages  might  arise  against  her,  as  Brown  was 
unable  to  get  implement  of  it,  and  therefore  the  petition  was  incompetent,  as  being 
a  cumtdatio  aetionum.  The  Sheriff  found  that  the  action  as  laid  was  incompetent, 
recalled  the  interdict,  and  assoilzied  the  chargers  with  expenses, — '*  in  respect  that  the 
interdicts  of  5th  December  1815  and  25th  March  1816  have  already  been  declared 
perpetual,  and  that  the  decrees  of  27th  May  and  30th  July  are  final,  and  the  coin- 
plameiB  admit  that  the  latter  has  been  carried  into  execution ;  and  in  respect  also  that 
the  private  complainers  have  separate  and  distinct  interests,  the  complainer  Addie  not 
having  been  a  party  to  the  proceedings  in  which  the  interdicts  of  5  th  December  1815 
and  25th  March  1816  were  granted,  and  having  no  interest,  so  far  as  appears  from  the 
statement  in  the  pleadings,  to  complain  of  the  violation  of  these  interdicts,  and  the 
other  private  complainers  not  having  been  parties  to  the  proceedings  in  which  the 
decrees  of  27th  May  and  30th  July  1825  were  pronounced,  the  same  having  been 
instituted  by  Addie  alone  for  his  own  individual  protection  from  trespass  on  his  farm 
(which  is  not  included  in  the  interdict  of  5th  December  1815)  during  the  subsistence 
of  his  lease." 

Against  this  judgment  Mrs.  Jolly  and  others  presented  a  bill  of  advocation,  which 
was  passed :  but  they  did  not  apply  for  an  interdict.  They,  however,  presented  a  bill 
of  suspension  and  interdict  on  the  same  grounds,  and  against  the  same  parties 
mentioned  in  the  application  to  the  Sheriff,  and  prayed  for  an  interdict  against 
f*  working  or  carrying  away  coal,  ironstone,  or  other  minerals  upon  or  from  any  part 
of  the  lands  and  estate  of  Stevenston,  or  other  property  of  the  said  Mrs.  Mary  Black 
M'Neill  or  Jolly,  situated  within  the  parish  of  Bothwell  and  county  of  Lanark ;  and 
from  building  or  erecting  any  house  or  houses,  or  continuing,  without  the  complainer'ts 
authority,  in  use  or  occupation  of  any  house  or  houses,  or  of  any  part  of  the  ground  or 
land  of  the  said  property,  and  that  upon  caution  in  common  form." 
Against  the  competency  of  this  bill  it  was  objected, 

[600]  1.  That,  like  the  application  to  the  Sheriff,  it  was  a  cumtUatio  aetionum  ;  and, 

2.  That  as  that  process  was  under  advocation,  it  constituted  a  lis  alibi  pendens. 

The  Lord  Ordinary  refused  the  bill  as  incompetent,  and  issued  this  note  of  his 

opinion : — "  The  bill  appears  to  the  Lord  Ordinary  to  be  incompetent  on  two  separate 

grounds.     First)  as  a  cumulatio  aetionum, — the  complaint  on  the  part  of  William  Addie 

being  quite  unconnected  with  those  of  the  other  complainers.     He  has  no  concern  with 

or  interest  in  the  matters  of  which  they  complain,  and  they  as  little  with  the  subject  of 

his  complaint.     Of  course  both  cannot  competently  join  in  one  bill  of  suspension. 

Second,  The  action  brought  by  the  complainers  before  the  Sheriff  in  April  1827,  which 

contains  the  very  same  conclusions  as  the  present  bill,  constitutes  a  lis  alibi  pendens  ; 

and  as  this  action  has  been  brought  into  Court  by  advocation,  it  altogether  excludes  the 

present,  which  is  just  a  second  one  for  the  precise  same  thing.     It  is  nothing  to  say  that 

the  object  of  the  present  application  was  to  obtain  an  intei^ct,  which  the  Sheriff  had 

refused,  because  an  interdict  might  have  been  prayed  for  in  the  bill  of  advocation." 

To  this  judgment  the  Court  adhered. 

Some  of  the  Judges  were  at  first  disposed  to  pass  the  bill,  so  that  it  might  be 
remitted  to  the  advocation;  but  they  afterwards  came  to  be  of  opinion,  that  as  the 
suspenders  might  jcompetently  apply  to  the  Lord.  Ordinary,  before  whom  the  advocation 
depended,  for  an  interim  interdict,  the  bill  was  unnecessary.  .     . 
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No.  178.  YI.  Bhaw  500.    7  Feb.  1828.    2nd  Dir.^Lord  Mackeime. 

J.  Napier,  Suspender. — SoL-Oen.  Hope — Christison — G.  Bell. 

J.  Carson,  Charger. — B<moM — Marshall. 

Competeni  and  Omitted — [DQigene&'^Charffe — Ineirummti  of  Frateet] — Stamp  Acts. — 
In  a  suspension  of  a  chaige  on  three  billsi  the  protests  of  two  of  which  weie  contained 
in  one  instrument,  and  so  null  under  the  Stamp  Acts,  the  suspender  having 
absconded;  and  the  cause  having  been  maintained  during  a  contested  litigation  by  the 
cautioner  in  the  suspension,  who  had  not  then  discovered  the  objection  on  the  Stamp 
Acts;  and  decree  having  been  pronounced  and  extracted  in  ftivour  of  the  charger;  but 
thercMifter  a  new  suspension  having  been  brought  by  the  cautioner  on  the  ground  of 
the  invalidity  of  the  protest^  as  being  res  naviter^  and  an  objection  which  it  was  pare 
judicie  to  notice,  and  which  therefore  did  not  fkU  under  the  rule  of  competent  and 
omitted — Held  that  the  Court  could  not  competently  hear  the  objection,  and  that  the 
rule  of  competent  and  omitted  applied. 

[501]  Carson  was  the  holder  of  three  bills  accepted  by  one  Johnstone,  in  regaid  to 
two  of  which,  for  L.200  and  L.199,  the  protests  were  contained  in  one  instrument. 
Having  registered  this  protest,  and  that  of  the  other  bill,  in  the  Steward  books  of 
Kirkcudbright,  he  in  1819  obtained  a  precept  from  the  Steward,  on  which  separate 
charges  were  given  to  Johnstone,  who  brought  a  suspension.  In  this  process  Napier 
became  cautioner,  and  it  was  conjoined  with  a  previous  suspension  of  another  charge  on 
a  bill  for  L.500,  in  which  one  Anderson  had  become  cautioner.  The  only  ground  of 
suspension  pleaded  was,  that  Carson  had  acceded  to  an  offer  of  composition ;  but  there 
was  from  the  beginning  produced  in  process  the  precept  and  letters  of  homing,  in  which 
mention  was  made  of  "  the  instrument"  of  protest, — this  instrument,  however,  remain- 
ing of  course  in  the  custody  of  the  Steward  Clerk.  In  these  processes,  after  the  Lord 
Ordinary  had  pronounced  an  interlocutor  finding  the  letters  orderly  proceeded, 
Johnstone  having  become  bankrupt  and  left  the  country,  the  cautioners,  Napier  and 
Anderson,  sisted  themselves  as  parties,  and  gave  in  a  representation,  and  thereafter  two 
reclaiming  petitions  to  the  Court,  which  were  all  successively  refused,  the  last  in 
February  1823,  (see  ante^  Vol.  II.  No.  204).  Tins  decree,  so  obtained,  having  been 
extracted,  Anderson  paid  the  bill  of  L.500  in  the  suspension  of  the  chaige  on  which  he 
had  been  cautioner ;  and  preparatory  to  payment  of  the  other  three  bills  by  Napier,  the 
extracted  decree,  with  the  precept  and  documents  which  had  been  all  along  in  process, 
were  sent  to  his  agent  in  oider  to  prepare  an  assignation.  The  draft  of  an  assignation 
was  accordingly  prepared,  but  it  was  then  objected  that  the  protests  of  two  of  the 
bills  in  question  had  been  engrossed  in  one  instrument  in  violation  of  the  Stamp  laws, 
and  a  bill  of  suspension  was  presented  by  Napier  on  that  ground,  and  certain  other, 
objections  to  the  validity  of  the  instrument  This  bill  having  come  before  Lord 
Alloway,  his  Lordship  refused  it,  "  in  respect  that  this  case,  before  the  decree  was  pro- 
nounced, was  no  less  than  three  years  in  dependence  before  the  Supreme  Court,  when 
every  one  of  the  questions  now  stated  might  have  been  urged  and  discussed,  and  they 
cannot  now  be  received  as  exceptions  against  a  decree  obtained  in  faro  eonienUoeieeimo  of 
the  Supreme  Court"  A  second  bill  was  then  presented,  which  was  in  like  manner 
refused  by  Lord  Mackenzie ;  but,  on  a  reclaiming  petition,  it  was  passed  by  the  Court. 
—(See  ante,  Vol.  IL  No.  596.) 

The  letters  having  been  expede,  it  was  pleaded  for  Napier, 

1.  Suspenders  in  processes  of  suspension  are  pursuers  both  in  form  and  substance, 
and  the  plea  of  competent  and  omitted  does  [602]  not  apply  to  the  case  of  pursuers  or 
suspenders,  who  may  raise  new  actions  or  suspension  on  new  grounda 

2.  The  objection  here  was  res  noviter  veniens  ad  notitiam;  and, 

3.  It  hemg  pars  Judids  to  notice  an  objection  founded  on  the  Stamp  laws,  the  plea 
of  competent  and  omitted  could  not  prevent  effect  being  given  to  it 

To  this  it  was  answered, 

1.  Suspenders  of  a  charge  proceeding  on  a  decree  on  a  liquid  document  of  debt  are 
not  pursuers,  but  defenders ;  and  the  plea  of  competent  and  omitted  clearly  applies  to 
thenu 
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2.  The  objection  could  not  be  considered  as  properly  res  noviter^  since  it  might  have 
been  discovered  from  the  documents  in  process,  from  which  alone  it  was  in  fact 
discovered  at  last,  or  by  inspection  of  the  principal  instrument^  which  was  always  open 
to  the  suspender ;  and, 

3.  There  was  no  competent  process  in  which  the  Court  could  look  at  the  objection 
founded  on  the  Stamp  Acts,  and  so  they  were  not  called  on  to  give  effect  to  it. 

The  Lord  Ordinary  found  the  letters  orderly  proceeded,  and  the  Court  adhered. 

Lord  Justiob-Clbrk. — I  shall  not  have  the  least  objection  if  your  Lordships  shall 
hold  this  party  foreclosed,  for  he  has  had  very  ample  discussion.  But  there  are  some 
difficulties  which  occurred  to  us  before  on  the  question  of  passing  the  bill,  as  to  whether 
the  plea  of  competent  and  omitted  can  apply  here.  We  lately  held,  in  a  case  where  a 
similar  objection  occurred  to  the  validity  of  the  instrument  of  protest^  that  we  could  not 
turn  the  charge  into  a  libel;  and  it  being  clear  that  the  Court  have  no  power  to 
disregard  objections  under  the  Stamp  Acts,  even  if  parties  on  both  sides  consented,  but 
must  give  the  most  complete  and  rigid  effect  to  the  statutes,  unless  I  were  satisfied  that 
we  were  not  entitled  to  approach  this  matter,  I  do  not  well  see  how  we  could  avoid 
giving  effect  to  the  objection. 

Lord  Allowat. — ^Admitting  the  objection  to  be  one  which  it  is  pars  judiciB  to 
notice,  I  still  think  the  Court  have  not  the  power  to  take  it  up.  After  a  case  has  been 
debated  and  brought  to  judgment,  and  decree  extracted,  and  we  shall  suppose  appealed, 
and  the  judgment  affirmed,  could  a  bill  of  suspension  be  presented  against  the  judgment 
of  the  House  of  Lords,  on  the  ground  that  a  document  which  was  all  along  in  process 
was  defective  in  the  stamp  1  I  should  conceive  it  utterly  impossible  to  touch  such  a 
judgment.  Now,  is  there  any  difference  between  a  case  affirmed,  and  one  allowed  to 
become  final,  so  that  it  cannot  be  appealed  ?  I  should  think  not.  The  objection  must 
be  in  a  shape  that  we  can  receive  it.  It  must  be  in  a  competent  process,  and  I  doubt 
if  in  this  process  we  can  listen  to  this.  On  the  objection  itself  I  entertain  the  same 
view  with  your  Lordship ;  but  my  doubt  is,  how  it  can  be  brought  [503]  before  the 
Court  in  a  question  long  ago  out  of  Court.  There  cannot  be  a  stronger  case  of  finality 
than  this.  I  know  there  is  a  distinction  taken  between  pursuers  and  defenders ;  but 
surely  a  party  called  on  to  pay  a  bill  is  bound  to  state  every  objection  competent,  and 
therefore  I  conceive  that  the  act  1672  applies  here.  A  pursuer  may  have  many 
grounds;  and  although  he  fail  in  one,  he  may  try  another.  But  I  conceive  that  a 
suspender  of  a  charge  is  exactly  a  defender ; — he  is  called  on  by  writ  of  the  King  to 
pay  a  debt,  and  suspension  is  his  defence  against  it.  He  is  therefore  in  precisely  the 
same  situation  as  a  defender,  and  in  the  statute  1672  suspensions  are  pointedly 
mentioned,  and  I  cannot  conceive  that  the  plea  of  competent  and  omitted  can  be 
repelled  in  this  case.  The  objection  is  said  to  he  pars  judicia.  My  answer  is,  that  it 
is  not  competently  brought  before  us.  The  question  is.  Are  we  entitled  to  have  pro- 
ceedings on  this  process!  If  we  cannot,  the  bill  and  instrument  of  protest  are  not  here, 
and  we  cannot  hear  the  objection. 

Lord  Glbnlsb. — There  are  here  two  pleas  founded  on  by  the  suspender : — 1.  Bes 
novUer,  &c ;  2.  That  the  fact  of  the  instrument  of  protest  being  contrary  to  the  Stamp 
Act  IB  pars  judicis, — (1.)  The  plea  of  res  noviier^  &c.  clearly  cannot  be  received  at  all, 
as  there  were  sufficient  materials  before  the  suspender  to  have  enabled  him  to  discover 
the  objection,  and  I  hold  him  excluded  as  to  that  by  the  plea  of  competent  and  omitted. 
(2.)  Ajb  to  the  other  matter  of  pars  judicis^  there  is  room  for  a  distinction  between  a 
charge  on  the  bill  itself,  and  one  on  the  decree  of  this  Court.  The  protest  is  noways 
necessary  to  support  action  against  the  acceptor,  though  it  is  necessary  to  support  sum- 
mary diligence ;  and  if  void  under  the  Stamp  laws,  there  is  no  ground  for  turning  it 
into  a  libeL  But  the  suspension  here  has  been  discussed;  and  even  supposing  the 
decree  pronounced  in  it  had  been  quite  erroneous,  and  supposing  that  this  very  plea 
had  been  stated  and  repelled,  the  party  cannot  come  in  with  a  suspension,  and  say  that 
the  judgment  is  wrong.  We  cannot  now  say  what  the  Court  proceeded  on ;  they  may 
have  gone  on  the  whole  circumstances ;  and  though  they  may  have  been  wrong,  yet  it 
is  a  judgment,  and  I  do  not  think  it  competent  to  open  it  up  by  suspension ;  and  there 
being  no  reduction,  I  thing  that  the  interlocutor  is  right. 

Lord  Pitxillt. — I  think  this  case  is  attended  with  great  difficulty,  on  the  ground 
that  the  objection  is  parsjudicis  to  attend  to  whenever  stated.    There  is  a  great  deal  in 
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the  case  put  by  Lord  Alloway  of  a  case  appealed  and  affirmed,  and  there  is  not  much 
distinction  between  that  and  a  cause  where  the  time  has  run.  But  the  strong  ground 
here  is,  that»  though,  if  the  objection  had  been  stated  in  the  suspension  of  the  charge 
on  the  bill,  it  must  have  been  sustained,  yet  here  decree  has  been  pronounced,  and  this 
is  a  suspension  of  the  decree,  so  that  I  do  not  think  it  hecomea  pars  judids,  but  that  it 
falls  under  the  rule  of  competent  and  omitted.  I  cannot  hold  that  competent  and 
omitted  does  not  apply  to  suspensions ;  for  I  conceive  that  in  reality  a  suspender  is  a 
defender,  although  he  originates  the  litigation ;  and  it  would  be  most  inexpedient  to  allow 
suspenders  to  state  pleas  which  were  competent,  but  omitted. — Lord  Stair,  b.  4,  t.  1, 
[5M]  §  50-1,  lays  it  down  very  distinctly  that  the  rule  applies  equally  to  suspensions 
as  ordmaiy  actions,  and  I  am  not  moved  by  Lord  Bankton's  observation,  which  is  very 
loose  and  inaccurate.  There  is  some  difficulty  here,  from  the  circumstance  that  the 
suspender  is  a  mere  cautioner ;  but  then  for  three  years  he  was  dominus  litis,  and  there 
is  nothing  in  his  situation  to  take  his  case  out  of  the  general  rule ;  and  therefore,  on  the 
whole,  I  am  for  adhering. 

Lord  Justiob-Clbrk. — My  doubts  are  much  removed  by  the  views  stated,  and  par- 
ticularly by  that  of  Lord  Olenlee. 

Suspender^s  Aulhonties.—i:  Bankt.  36,  19;  Kinloch,  Dec.  27,  1672,  (12,233); 
Stewart,  March  2,  1815,  (F.C.);  Barbour,  May  23,  1823,  {cade.  Vol.  IL  No.  309); 
Corrie,  Dec.  20,  1827,  (ante,  Vol.  VI.  No.  98). 

Charger's  Auth(nities.—l^'l2,  c.  16,  §  19;  Glendinning,  Jan.  6,  1675,  (12,226); 
Paton,  June  22,  1681,  (12,229);  Dundas,  March  9,  1810,  (F.C.) ;  Graham,  July  11, 
1810,  (F.C);  Magistrates  of  Dumbarton,  Nov.  18,  1813,  (F.C);  Patterson,  Feb.  1, 
1817,  (F.C). 

[Of.  Barbour  v.  Orierson,  post,  6  S.  861.] 


No.  181.  VT.  Shaw  505.    8  Feb.  1828.     Ist  Div.— Lord  Meadowbank. 

J.  CoRSAN,  Pursuer. — Skene — Maitland. 
J.  M*Lauchlan,  Defender. — Jameson — Gillies. 

[Process — Dominus  Litis] — Implied  Obligation — Expenses, — Circumstances  under  which 
it  was  held  that  a  party  who  was  the  real  dominus  litis,  was  liable  for  the  expenses  of 
a  process  carried  on  in  name  of  another  party. 

James  Rankine  held  a  building-lease  of  a  piece  of  ground  in  the  village  of  Dalbeatie, 
on  which  he  erected  a  dwelling  house.  On  the  3d  of  August  1824  he  granted  an  assig- 
nation of  the  lease  to  M^Lauchlan  in  security  of  a  debt  of  L.50,  which  was  intimated  to 
the  landlord ;  but  no  possession  was  taken  by  M'Lauchlan.  At  this  time  Gorsan  was  a 
creditor  of  Bankine  for  L.90 ;  and  on  the  9th  of  November  1824  Rankine  executed  an 
absolute  assignation  of  the  lease  in  favour  of  Corsan,  which  was  intimated  to  the  land- 
lord. Corsan  then  obtained  a  decree  of  removing  in  absence,  and  Rankine  having 
become  bankrupt,  he  advertised  the  lease  for  sale.  M'Lauchlan  then  caused  his  agents 
to  intimate  to  Corsan,  on  the  21st  of  March  1825,  that  unless  his  debt  were  immediately 
paid,  he  would  adopt  measures  against  the  property. 

In  answer,  the  agent  for  Corsan  wrote,  on  the  23d,  that  as  a  reduction  of  the  assig- 
nation was  threatened  on  the  act  1696,  Corsan  could  not  come  under  any  obligation  to 
pay  the  debt.  On  the  28th  M'Lauchlan's  agents  repeated  their  demand  for  payment  of 
the  debt ;  and  the  threatened  action  of  reduction  having  been  abandoned,  Corsan  pro- 
ceeded to  carry  into  efifect  the  decree  of  [606]  removing.  Rankine  and  M'Lauchlan,  on 
the  2d  of  April,  then  granted  a  joint  mandate  to  the  agents  who  had  been  employed  by 
M*Lauchlan,  authorizing  them  "  to  oppose  the  removing  brought  by  James  Corsan  against 
James  Rankine."  A  bill  of  suspension  was  thereupon  presented,  by  an  agent  employed 
by  those  who  acted  for  M'Lauchlan,  in  name  of  Rankine  alone.  Before  it  was  intimated, 
Corsan  offered  to  pay  M'Lau'chlan's  debt,  provided  he  assigned  it  to  him,  and  granted 
him  warrandice  against  its  being  affected  by  the  Bankrupt  Act.  M'Lauchlan,  by  his 
agents,  refused  to  accede  to  this  condition ;  and  they  at  the  same  time  mentioned  that 
they  had  got  the- bill  of . suspension,  which-  would  be  immediately  intimated, -unless 
Corsan  was  disposed  to  settle  the 'matter. 
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The  suspension  having  heen  intimated,  answers  were  lodged,  and  the  bill  was  refused. 
A  petition  in  name  of  Eankine  was  then  lodged ;  and  when  it  was  about  to  be  advised, 
a  letter  was  produced  from  Rankine,  disclaiming  the  process.  The  case  was  thereupon 
superseded;  and  when  it  was  again  moved,  another  letter  from  him  was  produced, 
addressed  to  the  country  agents  of  M^Lauchlan,  declaring  that  the  former  one  had  been 
improperly  obtained  from  him,  and  that  he  meant  to  insist  in  the  suspension.  In  con- 
sequence of  these  contradictory  letters,  a  remit  was  made  to  the  Steward  of  Kirkcud- 
bright to  inquire  into  the  facts,  and  he  reported  that  Rankine,  on  being  asked  if  it  was 
his  serious  purpose  to  insist  in  the  suspension,  declared  that  "  he  would  not  at  his  own 
expense,  as  he  had  no  money  to  spare."  The  Court  then  refused  the  petition,  but  found 
*^  no  expenses  due  by  the  petitioner  Rankine,  reserving  the  claim  of  the  respondent 
Corsan  against  M'Lauchlan  for  the  said  expenses."    (See  ante,  Vol.  lY.  No.  108.) 

The  lease  was  afterwards  sold,  and  M'Lauchlan's  debt  paid  by  Corsan  from  the 
proceeds.  An  action  was  then  brought  by  Corsan  against  M^lAuchlan  for  payment  of 
the  expenses  incurred  in  the  suspension  by  Corsan,  on  the  ground  of  M^Lauchlan  having 
been  the  true  party. 

The  Lord  Ordinary  assoilzied  M'Lauchlan ;  but  the  Court,  being  satisfied  that  he 
was  the  vertis  daminus  litis,  and  that  Rankine  was  merely  a  man  of  straw,  altered,  and 
decerned  in  terms  of  the  libel,  with  expenses. 

[Cf.  Mathieson  v.  Thomson,  16  D.  22 ;  Fraser  v.  Mattock,  23  R.  623.] 


No.  182.  VL  Shaw  507.     8  Feb.  1828.    2nd  Div.— Lord  Mackenzie. 

D.  Verb,  Pursuer. — D,  of  F,  Moncreiff— Hunter. 
Duke  of  Hamilton,  Defender. — Jardine. 

Teinds —  Warrandice — Relief, — The  titular  of  a  parish  having,  in  a  disposition  to  an 
heritor  of  his  teinds,  come  under  an  obligation,  for  an  onerous  consideration,  to  free 
and  relieve  the  heritor  of  augmentations  of  stipend  till  all  the  teind  in  his  hands  as 
titular,  "  now  free  teind,"  shall  be  exhausted ;  and,  for  that  effect,  bound  himself  to 
insert  a  clause  of  relief  in  any  disposition  he  might  grant  to  other  heritors ;  and 
having  granted  no  voluntary  dispositions,  but  several  heritors  having  obtained 
dispositions,  under  decrees  of  sale,  without  such  clause  of  relief — Held,  in  an  action 
of  relief  at  the  instance  of  the  first-mentioned  heritor, — 1. — That  the  titular's  obliga- 
tion extended  only  to  voluntary  dispositions,  and  that  he  was  not  liable  in  relief, 
although  part  of  the  teinds  conveyed  by  him  under  the  decrees  of  sale  were  not 
exhausted,  the  augmentation  having  exceeded  the  amount  of  the  free  teind,  as  at  the 
date  of  the  contract ; — and, — 2. — That,  under  **  free  teind,"  the  teind  of  the  titular's 
own  lands  was  not  included. 

The  family  of  Yere  of  Stonebyres  were  proprietors  of  certain  lands  in  the  parish  of 
Lesmahagow,  of  which  the  Dukes  of  Hamilton  were  titulars  and  patrons,  and  in  which 
they  also  possessed  a  considerable  extent  of  lands.  In  1735,  the  then  Yere  of  Stone- 
byres, having  obtained  a  decreet  of  valuation  and  sale  of  his  teinds,  entered  into  a 
contract  with  James,  the  then  Duke  of  Hamilton,  whereby  he  obtained  a  disposition 
of  his  teinds  in  consideration  of  the  sum  of  L.4097, 2s.  Scots,  being  nine  years  purchase 
of  four  fifths  of  the  valued  teind, — and  in  consideration  of  the  further  sum  of  L.2276, 
3s.  4d.  Scots,  being  twenty  years  purchase  of  the  remaining  fifth  of  the  valued  teind, 
a  clause  was  inserted  in  the  disposition,  whereby  his  Grace's  commissioners  '^  bind  and 
oblige  the  said  James  Duke  of  Hamilton  and  Brandon,  our  constituent,  and  his  fore- 
saids," (viz.  his  heirs  and  successors  whatsoever,)  "  to  free,  relieve,  and  warrant  the  said 
James  Yere,  and  his  teinds  above  disponed,  from  and  against  all  future  augmentations 
and  locality  of  stipend  out  of  or  upon  the  said  teinds,  until  all  the  teinds  that  are  now 
free  teinds  in  the  said  parish  of  Lesmahago,  in  the  hands  of  the  said  Duke  as  titular, 
at  the  date  hereof,  be  first  exhausted ;  and  for  that  effect,  in  case  the  said  Duke  shall 
hereafter  dispone  the  teinds,  that  are  now  free  teinds,  to  the  respective  heritors  of  the 
teinds,  or  any  of  them,  to  subject  such  lands,  by  proper  clauses  and  provisions,  to  the 
burden  of  such  future  augmentations  or  localities,  as  that  no  part  of  such  burden  may 
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come  upon  the  teinds  of  the  said  James  Yere  above  disponed,  until  the  teinds  now  free 
at  the  date  hereof  be  first  exhausted,  as  said  is." 

No  voluntary  dispositions  of  the  teinds  were  granted  by  James  [508]  Dake  of 
Hamilton  or  his  successors,  but  decrees  of  sale  of  their  teinds  were  obtained  against  the 
succeeding  Dukes  by  fourteen  different  heritors  in  the  parish.     At  the  date  of  the 
contract  the  whole  free  teind  of  the  parish,  exclusive  of  the  teind  of  the  titular's  own 
lands,  was  L.371 : 1  :  10,  and  the  augmentations  subsequently  granted  amounted  to  a 
sum  exceeding  that;  but    until  the  year  1816,  no  stipend  was  localled  on  Yere  of 
Stonebyres.    In  that  year,  however,  an  interim  scheme  was  approved  of  in  a  depending 
process  of  augmentation  and  locality,  whereby  a  certain  amount  of  the  augmented 
stipend  was  laid  on  his  lands.     Yere,  besides  objecting  to  this  scheme  being  approved 
of  as  a  final  scheme,  raised  an  action  against  the  Duke  of  Hamilton  as  the  heir  in  the 
lands,  and  against  Mrs.  Westenra  as  the  general  representative  of  Duke  James,  con- 
cluding against  them  for  relief  against  the  proposed  augmentation,  on  the  ground  that 
the  teind,  which  was  free  teind  at  the  date  of  the  contract  above  mentioned,  was  not 
exhausted,  in  so  far  as  the  whole  of  the  teind  since  purchased  by  the  heritors  of  tlie 
parish  from  the  Dukes  of  Hamilton,  and  the  teinds  of  the  Duke  of  Hamilton's  own 
land?,  had  not  been  yet  fully  localled  on.     Some  time  after  the  action  was  brought^ 
the  Duke  made  an  arrangement  with  Mrs.  Westenra,  whereby  he  came  under  any 
obligations  that  might  be  incumbent  on  her  as  general  representative ;  and  thereafter 
the  case  was  conducted  in  name  of  his  Grace  alone,  for  whom  it  was  pl^ed  in  defence, 

1.  That  the  obligation  was,  by  the  terms  of  the  contract,  personal  to  Duke  James, 
and  did  not  bind  his  heirs  and  successors  in  the  lands,  as  the  clause  for  carrying  the 
obligation  of  relief  into  effect  bound  merely  "  the  said  Duke,"  but  not ''  his  foresaids,^' 
to  insert  clauses  of  relief  in  the  dispositions  of  the  teinds  which  he  might  grant. 

2.  That  •no  voluntary  dispositions  of  teinds  had  been  granted;  and  that  the 
obligation  to  insert  clauses  of  relief  could  never  apply  to  the  case  of  sales  under  decrees 
obtained  by  the  heritors ;  and  further,  that  the  augmentations  since  the  date  of  the 
contract  were  greater  in  amount  than  the  then  free  teind,  unless  the  teind  of  the 
titular's  own  lands  were  to  be  considered  so ;  and, 

3.  That  the  teinds  of  the  titular's  own  lands  were  not  included  under  the  ''free 
teind  "  mentioned  in  the  contract. 

To  this  it  was  answered, 

1.  That  the  obligation  of  warrandice  and  relief  was  expressly  laid  on  the  Duke  and 
"  his  foresaids,"  viz.  his  heirs  and  successors,  and  the  same  must  be  held  to  apply  to 
the  subsequent  obligation  for  carrying  this  into  effect ;  but  at  any  rate  the  principal 
obligation  of  relief  and  warrandice  being  obligatory  on  heirs  [609]  and  successors,  the 
pursuer  was  entitled  to  enforce  it  against  the  Duke,  who  was  now  vested  with  the 
character  both  of  heir  and  general  representative. 

2.  That  although  the  Dukes  of  Hamilton  could  not  insert  the  stipulated  clause  in 
the  heritors'  titles  to  their  teinds  purchased  under  decrees  of  sale,  yet  as  these  had  been 
free  teinds  at  the  date  of  the  contract,  the  Duke  was  bound,  in  terms  thereof,  to  free 
the  pursuer  of  all  augmentations  till  they  were  exhausted,  which  was  not  the  case ;  and, 

3.  That  the  "  free  teind  "  mentioned  in  the  contract,  must,  in  the  understanding  of 
parties,  have  been  intended  to  include  the  teinds  of  the  titular's  own  lands,  to  which 
he  had  no  heritable  right ;  otherwise  the  pursuer  had  really  obtained  no  benefit  from 
the  advance  of  money  made  by  him,  in  consideration  of  which  the  obligation  of 
warrandice  was  granted. 

The  Lord  Ordinary  found  that  there  were  no  grounds  for  the  conclusions  of  the 
action,  and  assoilzied.     The  Court  adhered. 

Lord  Justice-Clerk. — I  cannot  agree  with  one  of  the  arguments  maintained  for 
the  defender,  that  the  obligation  was  personal  to  Duke  James,  who  entered  into  it. 
The  obligation  in  the  first  clause  binds  heirs  and  successors,  and  the  second  clause  is 
just  to  carry  it  into  efiect.  So  that  although  the  word  **  foresaids  "  is  omitted  in  the 
second  clause,  I  am  clear  that  the  obligation  extended  to  the  Dukes  of  Hamilton  and 
their  successors  as  in  the  first  clause ;  but  that  is  of  little  consequence,  as  the  Duke 
combines  both  characters  of  heir  and  representative,  being  now  in  the  place  of  Mrs. 
Westenra  in  this  action.  It  is  a  very  different  question,  however,  what  is  the  obliga- 
tion ;  and  I  have  not  been  able  to  arrive  at  the  conclusion  that  it  was  an  obligation  to 
free  Yere  of  aU  augmentations,  except  tdiimo  loco,    Li  all  cases  of  this  kind  we  have 
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held  that  no  exemption  is  to  be  implied — it  must  be  by  express  words ;  and  I  cannot 
discover  any  thing  in  the  contract  inferring  that  the  Duke's  own  teinds  were  to  be 
liable  before  Mr,  Yere's.  These  are  not  mentioned  from  beginning  to  end  of  the  contract, 
but  only  the  term  ''  free  teind."  It  is  said  there  was  no  obligation  at  all,  if  it  did  not 
include  the  Duke's  own  teinds.  I  do  not  see  that ;  for  the  contract  binds  the  Dukes 
of  Hamilton  not  to  give  voluntary  sales  of  the  teinds  to  the  heritors,  without  binding 
them  to  relieve  this  person.  Now,  he  is  not  proved  to  have  granted  one  voluntary 
disposition,  but  he  is  compelled  by  law  to  sell  to  the  heritors.  Till  this  locality, 
however,  nothing  has  been  drawn  from  Mr.  Yere,  and  I  see  no  violation  of  the  fair 
meaning  of  the  contract.  In  putting  an  interpretation  on  the  term  "  free  teind,"  we  are 
bound  to  give  a  legal  meaning  to  it ;  and  I  cannot  hold  it  to  include  teinds  of  the 
titular's  own  lands.  I  think  the  Lord  Ordinary  has  arrived  at  the  correct  conclusion, 
and  that  no  violation  of  the  warranty  has  been  incurred. 

Lord  Pitmilly. — I  am  of  the  same  opinion.  The  expression  "  free  [510]  teind  " 
does  not  comprehend  the  teinds  of  the  titular's  own  lands ;  and  this  appears  from  the 
contract  itself,  from  the  clause,  "  and  for  that  effect,"  &c.  I  grant  that  the  obligation 
was  not  personal  to  Duke  James ;  but,  at  the  same  time,  I  think  it  applied  only  to 
voluntary  sales,  and  not  to  those  under  the  Acts  of  Parliament. 

Lord  Alloway. — I  concur;  though  it  is  not  necessary  to  gi^e  any  opinion  as  to 
whether  the  obligation  was  personal  to  Duke  James;  and  I  think  Mr.  Yere  has 
obtained  great  benefit  from  the  contract ;  for,  until  this  locality,  no  stipend  had  ever 
been  laid  on  him ;  and  this  advantage  is  far  more  than  commensurate  with  the  money 
paid. 

Pursuer^s  Atdhantiea.— Preston,  Dec.  20,  1781,  (6569) ;  Wateon  v.  Scott,  Feb.  20, 
1817,  (F.C.);  2  Ersk.  10,  18 ;  1  Connell,  162. 

D^endei^s  Authorities.^^  Ersk.  10,  51 ;  2  Connell,  234,  246. 


No.  188p  YX  Shaw  510.    8  Feb.  1828.    2nd  Div.— Lord  Medwyn. 

Wyld,  M'Hapfib,  and  Fbaron,  and  Others,  Advocators.— D.  of  F.  Moncreiff 

— Jameson, 

A.  Hannah  and  Others,  Bespondents. — Jeffrey — Neaves, 

Diligence — Competition — 1621,  c.  18. — A  party  insolvent  having,  after  being  charged 
for  payment  of  debts  by  certain  creditors,  executed  a  trust-deed  for  behoof  of  the 
creditors  generally  in  favour  of  trustees,  who  entered  into  possession  of  his  shop  and 
goods,  and  poindings  of  these  goods  having  been  thereafter  executed  by  the  individual 
creditors — Held  that  the  trustees  were  preferable,  and  entitled  to  prevent  the  sale  of 
the  effects;  and  that  any  claim  by  the  individual  creditors  under  the  act  1621  must 
be  made  good  by  a  regular  action. 

Wyld,  M'Haffie,  and  Fearon,  merchants  in  Glasgow,  creditors  of  John  Mitchell, 
cloth-merchant  in  Kilmarnock,  charged  him,  on  the  20th  of  March  1826,  to  make 
payment  of  the  contents  of  a  bill  accepted  by  him,  and  on  the  29th  they  caused  an 
officer  to  proceed  to  his  shop  to  execute  a  poinding  of  his  effects.  The  shop  being  shut, 
they  obtained  letters  of  open  doors ;  and  on  the  31st  of  March  they  executed  a  poinding, 
which  was  reported  to  the  Magistrates  of  Kilmarnock,  and  warrant  of  sale  granted 
accordingly.  Certain  other  creditors,  Robert  Armour  and  Company  of  Glasgow,  on  the 
22d  of  March  charged  Mitchell  on  letters  of  homing  for  payment  of  the  contents  of  a 
bill  held  by  them ;  and  on  the  2d  of  April  they  in  the  same  manner  obtained  a  poinding 
to  be  executed,  and  a  warrant  of  sale  granted.  Of  date  the  25th  of  March,  Mitchell 
had  executed  a  trust-deed,  for  behoof  of  his  creditors  generally,  in  favour  of  Hannah 
and  others,  who,  on  the  above-mentioned  warrants  of  sale  having  been  granted,  presented 
a  petition  to  the  Magistrates  of  Kilmarnock,  praying  them  to  rf.oall  the  warrants,  and 
interdict  the  advocators,  Wyld,  [611]  M'Haffie,  and  Fearon,  and  Armour  and  Company, 
from  carrying  the  sale  into  execution.  In  this  petition  it  was  stated  that,  on  the  25th 
of  March,  the  trustees,  in  virtue  of  the  trust-deed,  took  possession  of  his  books,  shop, 
and  goods,   and  so  were  in  possession   when  the  poindings   were  executed.     The 
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advocators,  in  iheir  anawers,  did  not  expreaaly  deny  this  avennent,  but  they  pleaded 
that  the  trost^eed  was  null  under  the  act  1621,  aa  a  voluntary  right  in  defraud  of 
their  more  timely  diligence,  which  had  at  all  events  heen  commenced  before  poesesaioii, 
and  with  which  the  trust-deed  could  not  compete.  To  this  it  was  replied,  that,  before 
the  poinding,  the  goods  had  been  legally  vested  in  the  person  of  the  trustees  by  the 
trusteed,  followed  by  possession;  and  at  any  rate  that  the  trust-deed  must  be 
reduced,  and  that  the  goods  could  only  be  recovered,  by  way  of  action.  The  Magis- 
trates granted  the  interdict;  and  in  an  advocation  the  Lord  Ordinary  remitted 
Bimpliciter^  ^'  in  respect  it  is  stated  in  the  petition  in  the  Inferior  Court,  and  not 
denied,  that  on  the  25th  of  March  last  the  respondents  took  possession  of  the  books, 
shop,  and  goods  of  the  debtor  John  Mitchell,  which  was  prior  to  the  poindings 
executed  by  the  complainers."    The  Court  adherod. 

Lord  Jubtiob-Clxrk. — I  cannot  go  on  a  different  assumption  of  &ct8  from  the 
Lord  Ordinary,  and  on  that  assumption  I  cannot  differ  from  him. 
The  other  Judges  concurred. 

Advocators'  Authanties.— 1621,  c.  18  ;  2  Bell,  687  ;  Forbes,  Jan.  26, 1751,  (1128); 
Bowers,  June  16,  1671,  (2734). 

[Of.  Grant  v.  M'Edwards'  Ttwtees,  13  S.  427.] 


No.  184.  VL  Shaw  511.    9  Feb.  1828.     let  Div. 

C.  MiDDLEMAS,  Petitioner. — SoL-Oen.  Hope — Shaw. 

J.  Brown,  and  G.  Brown,  hia  Mandatory. — Skene — Diekson, 

Catdioner — ArresimerU  of  Ship — Mandatory. — An  Englishman  on  the  poor's  roll  having, 
in  a  depending  action  in  the  Court  of  Session,  executed  an  arrestment  of  a  ship, 
which  was  loosed  by  a  cautioner  granting  a  bond  to  make  her  forthcoming ;  and  the 
cautioner  having,  eight  years  thereafter,  presented  a  petition  offering  to  deliver  her 
up,  which  was  opposed  by  the  foreigner  along  with  a  mandatory ;  and  it  having  been 
ascertained  by  a  person  of  skill  that  the  ship  was  in  as  good  condition  as  when 
arrested — Held  that,  notwithstanding  the  lapse  of  time,  the  cautioner  was  entitled 
to  get  up  bis  bond ; — and, — 2. — That  although  the  foreigner  was  not  on  the  poor's 
roll  in  this  application,  yet  he  was  entitled  to  the  benefit  thereof,  to  the  effect  of  the 
mandatory  not  being  responsible  for  the  expenses  of  process. 

John  Brown,  having  brought  an  action  against  James  Watson  and  Robert  Darg 
before  the  Court  of  Session,  obtained  letters  of  arrestment,  and,  with  concurrence  of 
the  Judge  Admiral  Depute,  on  the  18th  of  November  1820,  arrested  a  sloop,  the 
Isabella  [512]  and  Jean  of  Dunbar,  then  lying  in  that  harbour.  This  arrestment  was 
loosed,  in  consequence  of  Middlemas  granting  a  bond  of  caution  that  the  vessel  and  her 
appurtenances  should  '*  be  made  forthcoming  to  the  said  John  Brown  and  mandatory, 
as  accords  with  law."  The  vessel  afterwards  went  several  voyages ;  and  having  returned 
to  Dunbar,  and  the  litigation  being  still  in  dependence,  Middlemas,  on  the  24th  of 
December  1827,  presented  a  petition  stating  that  he  was  ready  to  make  the  vessel 
forthcoming  in  terms  of  his  bond,  and  praying  for  its  being  delivered  up  to  him. 

Brown  was  on  the  poor's  roll  in  the  principal  action ;  and  being  still  resident  in 
England,  he,  along  with  a  mandatory,  lodged  answers  to  the  petition,  in  which  he  stated 
that  he  had  by  personal  inspection  ascertained  that  the  vessel  was  now  almost  a  com- 
plete wreck,  and  totally  unseaworthy,  and  was  not  one  third  of  the  value  it  was  at  the 
date  of  the  arrestment ;  and  he  therefore  contended  that  Middlemas  was  liable  for  her 
value  as  at  the  date  of  the  arrestment. 

The  Court  having,  before  answer,  remitted  to  Mr.  Robert  Menzies,  shipbuilder, 
Leith,  to  examine  the  present  condition  of  the  vessel,  he  reported  that  he  had  examined 
an  inventory  of  her  stores  in  1819,  and  "that  the  vessel  was  now  in  good  condition, 
and  in  a  fit  state  to  receive  any  suitable  cargo  on  board,  and  to  proceed  to  sea  with  such 
cargo."  And  on  a  second  remit  he  reported,  "  1.  That  although  the  main-boom  and  the 
bowsprit  are  unserviceable,  and  two  of  the  shrouds  on  each  side  are  spliced,  the  vessel 
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in  question  appeared  to  be,  upon  the  whole,  bettor  found  and  furnished,  particularly  in 
sails,  at  my  inspection  of  the  8th  ultimo,  than  she  was  at  the  date  of  the  inventory  in 
1819.  2.  That  the  said  vessel  was,  when  examined  by  me,  in  a  better  state  and 
condition,  upon  the  whole,  than  that  in  which,  in  my  opinion,  she  would  have  been,  if 
she  had  lain  in  the  harbour  of  Dunbar  from  the  date  of  the  arrestment  mentioned  in 
the  proceedings." 

It  was  then  contended,  that  although  the  vessel  might  be  fit  for  sea,  yet  she  must 
of  necessity  have  diminished  in  value  by  the  lapse  of  time,  and  therefore  Middlemas 
was  liable  for  her  value  as  at  the  date  of  the  arrestment ;  in  support  of  which,  reference 
was  made  to  the  case  of  Anderson,  Child,  and  Company. 

To  this  it  was  answered,  That  the  obligation  was  merely  to  make  her  forthcoming 
in  as  good  condition  as  she  was  in  at  the  date  of  the  arrestment,  and  that  it  was  proved 
that  she  actually  was  so ;  and  this  case  was  distinguishable  from  that  of  Anderson, 
Child,  and  Company,  because  there  the  vessel  had  actually  [613]  perished,  so  that  she 
could  not  be  made  forthcoming ;  and  the  Court  could  not  do  otherwise,  in  judging  of 
the  extent  of  the  cautioner's  liability,  than  take  the  value  of  the  vessel,  as  at  the  dale 
of  the  arrestment^  as  the  criterion  for  ascertaining  it ;  but  here  the  vessel  was  ready  to 
be  delivered  up  in  as  good  condition  as  she  was  at  the  time  she  was  arrested. 

The  Court  granted  the  prayer  of  the  petition,  and  found  the  respondent  liable  in  the 
expenses  of  the  inspection. 

When  the  auditor's  report  came  to  be  approved  of,  it  was  objected  for  the  mandatory 
that  decree  could  not  pass  against  him  for  expenses,  as  the  principal  party  was  on  the 
poor's  rolL 

To  this  it  was  answered.  That  although  he  was  on  the  poor's  roll  in  the  principal 
cause,  yet  he  was  not  so  in  a  question  with  the  petitioner ;  and  at  all  events  the 
mandatory  had  sisted  himself,  vrithout  any  limitation  as  to  his  liability. 

The  Court  found  him  not  liable,  and  issued  decree  only  against  the  principal  party. 

Bespondenfs  Authority, — ^Anderson,  Child,  and  Company,  Feb.  4,  1825  lante^ 
Vol.  m.  No.  347). 

No.  186.  VI.  Shaw  513.    9  Feb.  1828.    2nd  Div.— Lord  Newton. 

W.  IimBS,  Suspender. — Shaw. 
J.  Lawson,  W.S.,  Charger. — A.  Murray. 


Reference  to  OaHi — BiU  of  Exchange — [Reference  to  Oath  of  third  party], — Beference 
held  competent  to  the  oath  of  a  party  for  whose  behoof  a  charge  on  a  bill  of  exchange 
had  been  given  by  his  agent. 

Innes  having  been  charged  by  Lawson,  W.S.  for  payment  of  a  bill  of  exchange  for 
L.275  :  10  :  8,  presented  a  bill  of  suspension,  on  the  allegation  that  the  bill  in  question 
had  been  deposited  with  Lawson  as  agent  for  Charles  Hood,  who,  aloDg  vdth  Innes 
and  another  party,  were  joint  cautioners  in  a  cash-credit  bond  to  the  Bank  of  Scotland 
for  one  Bobertson,  to  assist  Hood  in  paying  up  his  (Innes')  proportion ;  but  that  Hood 
had  not  paid  any  part  of  the  bond,  and  therefore  the  bill  was  held  without  value. 
These  allegations  he  referred  to  the  oath  of  Lawson,  who  was  examined  accordingly, 
and  who  deponed  that  the  charge  was  given  by  him  for  behoof  of  Hood,  and  that  the 
biU  charged  on  had  been  deposited  with  him  "  for  the  purpose  of  securing  and  enforcing 
his  client's  relief,"  and  on  the  understanding  (as  expressed  in  the  letter  enclosing  it 
from  Innes'  agents  and  agreed  to  by  him,)  that  he  should  retain  it  in  his  own  hands 
"until  Mr.  Hood  pays  up  a  like  sum ;"  and  that  if  Mr.  Hood  should  not  make  an 
equal  ad-  [614]  -vance  in  four  weeks,  the  bill  should  be  returned  to  Innes  on  his  paying 
into  the  bank,  or  lodging  with  Lawson  or  his  own  agent,  a  sum  equal  to  what  Mr. 
Hood  should  have  then  paid ;  but  he  further  deponed,  that  Hood  had  paid  L.175  to 
the  Bank,  and  he  produced  a  receipt  for  that  amount.  The  Lord  Ordinary,  ''  in  respect 
it  appears  from  the  charger's  deposition  that  Mr.  Hood  has  only  paid  to  account  of  Mr. 
Robertson's  bond  L.175,"  refused  the  bill  of  suspension  to  the  extent  of  the  like  sum 
of  L.175,  but  passed  it  quoad  tdtra,  Innes  then  reclaimed  in  so  far  as  the  bill  was  not 
passed  in  toto;  and  he  gave  in  a  minute,  referring  to  the  oath  of  Hood  that  the  L.175 
SHAW,  VOL.  IL  32 
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paid  by  the  Bank  was  not  an  advance  by  him,  but  a  payment  out  of  the  fonds  of 
BobertBon,  the  principal  debtor.  To  this  offer  it  was  objected,  that  it  was  incompetent 
to  refer  to  the  oath  of  a  person  who  was  not  a  party.  But  as  Lawson  had  deponed  that 
he  held  the  bill,  and  gave  the  charge  for  Hood's  behoof,  and  for  the  porpose  of  operating 
his  relief,  the  Court  recalled  the  Lord  Ordinary's  interlocutor,  and  remitted  to  receive 
the  reference. 

No.  187.  VI.  Shaw  515.    12  Feb.  1828.    Ist  Div.^Lord  Gorehouae. 

J.  Mabshall,  Pursuer. — SoL-Oen.  Hope — Btichanan, 
J.  Philp  and  his  Cautioneb,  Defenders. — Alison. 

Bankrupt — Master  and  Servant, — Held  that  the  mashmaTi  of  a  brewery  is  not  entitled 
to  a  preference  for  his  wages  on  the  bankrupt  estate  of  his  master. 

The  estates  of  John  Philp,  brewer  and  distiller,  having  been  sequestrated,  and  a 
discharge  having  been  granted  to  him  on  payment  of  the  preferable  debts,  and  of  a 
composition  for  which  Fleming  became  cautioner,  the  pursuer  Marshall  nosed  an  action 
against  them,  setting  forth  that  he  had  been  hired  by  Philp  to  work  at  his  brewery  as 
brewer  and  maahman,  from  October  1825  to  October  1826,  at  the  wages  of  L.liK), 
besides  a  free  house  and  coal ; — ^that  he  accordingly  worked  for  the  agreed  on  period, 
and  had  claimed  on  the  estates  of  Philp  as  a  preferable  creditor,  and  as  such  he  was 
now  entitled  to  payment  from  him  and  his  cautioner.  In  defence  it  was  pleaded,  That 
Marshall  was  neither  a  domestic  nor  an  agricultural  servant,  but  merely  an  overseer  or 
manager ;  and  as  it  had  been  settled  in  the  case  of  Ridley  v,  Haig's  creditors  that  the 
salary  of  such  a  person  was  not  a  prefer-  [616]  -able  debt,  he  could  not  claim  a  preference. 
The  record  was  closed  on  the  summons  and  defences,  with  a  minute  by  Marshall,  stating 
''  that  he  was  not  engaged  as  a  manager,  nor  did  he  act  as  such,  but  wrought  with  his 
hands  as  brewer  or  mashman,  and  had  no  general  superintendence  of  the  distillery." 

The  Lord  Ordinary,  "  in  respect  the  pursuer  was  neither  farm  nor  domestic  servant 
to  John  Philp,  defender,  found  that  the  wages  pursued  for  by  him  are  not  a  preferable 
debt  against  the  defenders,  and  decerned  accordingly, — reserving  to  the  pursuer  to  claim 
the  composition  on  his  debt  as  an  ordinary  creditor ; "  and  found  him  liable  in  expenses. 

Marshall  having  reclaimed, 

The  Solicttor-General  in  support  of  the  Note : — In  point  of  principle  there  is  no 
distinction  between  the  case  of  the  pursuer  and  that  of  farm-servants.  He  was  not  a 
mere  overseer,  but  actually  worked  with  his  hands  in  the  production  of  the  article 
manufactured  by  Philp,  and  out  of  which  the  other  creditors  would  receive  payment 
But  the  principle  on  which  farm-servants  were  preferred  to  other  creditors  was,  that 
their  labour  was  profitably  employed  in  the  production  of  the  article  which  formed  the 
fund  for  payment  of  the  other  creditors ;  and  that  it  was  therefore  equitable  that  they 
should  be  paid  for  their  labour  out  of  that  fund.  In  the  present  case  there  was  the 
same  equity  in  favour  of  the  pursuer.  With  regard  to  the  case  of  Eidley,  the  claimant 
there  was  a  manager  or  clerk,  with  a  salary  of  L.300  a  year,  and  not  an  operative ; 
whereas,  in  the  present  case,  the  pursuer  stood  in  the  latter  situation. 

The  Court,  without  hearing  the  opposite  counsel,  adhered  on  the  merits,  but  found 
no  expenses  due. 

Lord  Pbbsidbnt. — ^Before  delivering  my  opinion,  I  think  it  proper  to  draw  the 
attention  of  the  Court  to  the  mode  in  which  this  record  has  been  closed,  of  which  I 
highly  approve.  We  have  often  condescendences  and  answers,  which  are  a  mere 
repetition  of  the  summons  and  defences ;  and  we  are  told  that  they  are  necessary  to 
enable  the  pursuer  to  meet  allegations  in  the  defences ;  but  here  this  has  been  properly 
done  in  a  minute  of  three  lines.  In  regard  to  the  merits  of  this  case,  I  thought  that 
of  Haig  had  settled  the  question.  I  was  counsel  in  it,  and  the  Court  there  laid  it  down 
that  the  preference  was  to  be  confined  to  farm  and  domestic  servants,  and  I  do  not 
think  that  we  ought  to  extend  the  preference  further.  According  to  the  principle 
maintained  by  the  pursuer,  any  banker's  clerk  would  be  entitled  to  a  preference,  because 
he  has  worked  with  his  hands  in  the  making  of  money,  which  is  the  occupation  of  the 
banker. 

The  other  Judges  concurred. 
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No.  189.  VI.  Shaw  526.    12  Feb.  1828.    2nd  Div.— Lord  Medwyn. 

J.  Thomson,  Advocator. — FulleHon — W.  Bell. 
J.  Scott  and  Others,  (Storie's  Trustees,)  Kespondents.— JB.  Bell~J.  M.  Bell 

Poinding  of  the  Oround-Annual — Clause — Title  to  Pureue. — The  proprietor  of  some 
building  ground,  having  sold  three  lots  under  reservation  of  a  certain  ground-annual 
for  each  lot,  but  declared  to  be  leviable  from  any  part  or  portion  of  the  ground  sold ; 
and  the  purchaser  haA-ing  thereafter  sold  one  of  the  lots  to  a  third  party,  the  titles 
to  which  only  burdened  that  lot  with  its  own  ground-annual — Held  in  a  process  of 
poinding  the  ground  at  the  instance  of  the  trustees  of  the  original  proprietor,  that 
it  was  subject  only  to  the  burden  of  its  own  ground-annual,  and  that  a  poindhig  of 
the  ground  for  the  whole  was  invalid. — 2. — Question  raised,  but  not  decided,  whether 
a  general  assignation  of  heritage,  or  a  special  assignation  of  mails  and  duties,  afforded 
a  title  to  pursue  such  process. 

John  Patrick  Storie  was  proprietor  of  six  acres  of  ground  in  the  immediate  vicinity 
of  Paisley,  with  a  view  to  sell  which  for  buildings,  he  had  a  plan  drawn  out,  dividing 
it  into  several  lots  or  steadings,  each  designated  by  a  number ;  and  as  his  own  titles 
prohibited  sub-infeudation,  he  reserved,  in  the  sales  made  by  binij  a  ground-annual 
payable  to  himself.  On  the  6th  of  April  1822,  he  granted  a  disposition  of  lot  No.  17, 
and  part  of  lots  Nob,  14  and  15,  to  James  Cochran,  but  "with  and  under  the  reserva- 
tion of  a  ground^nnual  or  yearly  ground-rent  of  L.4 : 6 : 3  sterling  per  annum  for 
steading  No,  17,  being  at  the  rate  of  2s.  6d.  per  fall ;  the  sum  of  L.3 : 2 : 6  per  annum 
for  the  said  parts  and  portions  of  steadings  Nob.  li  and  15,  being  also  at  the  rate  of 
28.  6d.  per  fall,  to  be  paid  to,  or  uplifted  and  taken  by  the  said  John  Patrick  Storie, 
his  heirs,  &c.  furth  of  and  from  the  steadings  of  ground  hereby  disponed,  or  any  part 
or  portion  thereof,  and  readiest  rents,  mails,  and  duties,  farms  and  profits  of  the  same, 
and  any  houses  or  other  buildings  that  are  or  may  be  erected  thereon,  and  of  the  double 
of  the  said  ground-annuals  at  the  end  of  every  19th  year;"  and  the  disposition  further 
bound  Cochran  to  build  within  three  years,  "  a  dwelling-house  or  dwelling-houses  on 
the  said  steadings," — "  which  will  yield  a  yearly  rent  equal  at  least  to  double  the  amount 
of  the  foresaid  ground-annuals,"  and  to  "  keep  the  said  house  or  houses  in  sufficient 
repair,"  &c. 

Under  a  precept  of  sasine  contained  in  this  conveyance  Cochran  was  inf eft ;  and  for 
the  purpose  of  raising  money  to  build  a  house,  he  executed  in  favour  of  the  Paisley 
Commercial  Building  Society,  [627]  in  security  of  L.300  borrowed  from  them,  a  convey- 
ance of  the  steading  No.  17,  with  powers  of  sale.  This  conveyance  was  burdened  with 
payment  of  the  ground  annual  of  L.4  : 6 :  3  for  that  lot,  but  without  any  mention  made 
of  the  ground-annual  for  the  portions  of  the  two  other  lots  which  remained  the  property 
of  Cochran;  and  it  was  signed  by  Storie,  who  thereby  bound  himself  personally  as 
cautioner  for  repayment  of  the  loan.  Under  this  conveyance  the  Building  Society  were 
inf  eft,  and  they  obtained  from  the  superior,  in  February  1823,  charter  confirming  their 
sasine  and  that  of  Cochran.  The  loan  so  obtained  was  applied  by  Cochran  to  the 
building  of  a  house  on  No.  17 ;  but  having  failed  to  repay  it  at  the  stipulated  periods, 
the  Building  Society,  under  the  powers  of  sde  contained  in  their  disposition  in  security, 
exposed  the  steading  and  house  erected  on  it  to  public  sale  in  November  1823,  when 
it  was  purchased  by  the  advocator  Thomson. 

In  the  mean  time  Storie  had  executed  in  favour  of  the  respondents  Scott  and  others 
a  trust-deed,  conveying  to  them  all  his  heritable  property,  and  specially  the  six  acres 
above  mentioned,  "  with  all  right,  title,  and  interest,  claim  of  right,  property,  and  posses- 
sion," he  might  have  thereto ;  and  also  assigning  all  his  moveable  rights,  including  "  the 
mails  and  duties  of  the  said  lands  due  or  that  may  become  due,"  and  empowering  them 
"  to  sue  all  manner  of  legal  diligence  "  for  recovering  payment  of  the  "  said  rents; "  but 
there  was  no  special  conveyance  of  the  right  to  the  ground-annuals.  The  trustees  were 
inf  eft  on  this  conveyance  in  February  1823,  but  subsequent  to  the  confirmation  obtained 
by  the  Building  Society  of  their  and  Cochran's  sasines,  and  in  1824  they  raised  a 
summons  of  poinding  the  ground  before  the  Sheriff  of  Renfrew  against  Thomson  and 
his  tenants  in  the  house  built  on  the  steading  No.  17,  for  recovering  payment  of 
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L.22  :  6  :  3,  being  the  aooninulated  arrean  of  the  ground-annuak  of  the  whole  lota, 
including  Noe.  14  and  15,  from  the  date  of  the  original  disposition  to  Cochran,  till 
Martinmas  1824. 

The  Sheriff  having  decerned  as  libelled,  Thomson  brought  an  advocation,  in  which 
he  pleadedi 

1.  That  this  being  a  question  of  a  petitory  description,  founded  on  an  heritable  title, 
and  not  on  actual  possession,  it  was  incompetent  before  the  Sheriff. 

2.  That  the  trust-deed  merely  conveyed  specially  the  land  of  which  the  lots  sold  to 
Cochran  had  at  one  time  formed  part^  and  tliat  Storie  had  no  longer  any  property  in 
the  solum  of  these  lots,  but  merely  a  reserved  right  of  ground-annual,  which  was  not 
specially  conveyed ;  and  that  the  general  conveyance  of  heri-  [628]  -tage,  or  the 
assignation  to  the  mails  and  duties,  which  last  could  only  extend  to  the  maUs  of  the 
property  actually  conveyed  by  the  preceding  dispositive  clause  of  the  trust-deed,  could 
not  give  a  title  to  pursue  a  poinding  of  the  ground. 

3.  That  at  all  events,  by  the  true  construction  of  the  disposition  to  Cochran,  each 
lot  was  only  burdened  with  the  ground-annual  effeiring  to  itself  and  not  with  that 
payable  for  the  others ;  and  as  the  advocator  held  lot  17  by  titles  which  burdened  it  with 
its  own  ground  annual  only,  the  rents  of  that  lot  could  not  be  apprised  for  the  ground- 
annuals  of  the  other  two, — the  more  especially  as  Storie,  whom  his  trustees  necessarily 
represented,  had  signed  the  disposition  by  Cochran  to  the  Building  Society,  containing 
merely  this  restricted  burden. 

To  this  it  was  answered, 

1.  That  the  Sheriff  is  competent  in  all  poindings  of  the  ground;  and  besides,  that 
the  objection  was  not  taken  in  the  Inferior  Court. 

2.  That  the  objection  to  the  title  also  had  not  been  taken  in  the  Court  below ;  but 
that  the  conveyance  to  the  land,  with  all  right,  interest,  &c.  the  truster  had  thereto, 
and  the  special  assignation  to  the  mails  and  duties,  with  power  *'  to  sue  all  manner  of 
legal  diligence  '*  for  recovering  payment,  afforded  a  sufficient  title  and, 

3.  That  it  was  clear  from  the  original  conveyance  to  Cochran  that  tiie  ground-annuals 
of  the  whole  premises  sold  formed  a  burden  on  every  part  thereof,  because  it  was 
specially  declared  that  they  should  be  leviable  "  forth  of  and  from  the  steadings  of 
ground  hereby  disponed,  or  any  part  or  portion  thereof;"  and  because,  under  the  pro- 
vision for  securing  payment  by  Uie  erection  of  buildings,  the  purchaser  could  only  Imve 
been  obliged  to  build  one  house ;  and  consequently,  whatever  might  be  the  case  in  a 
question  of  relief  between  Cochran  and  the  advocator,  in  consequence  of  the  terms  of 
Cochran's  disposition  to  the  Building  Society,  that  could  not  affect  Storie's  right  under 
his  original  conveyance ;  and  as  to  the  personal  objection  arising  from  Storie  having 
signed  that  disposition,  that  he  did  so  merely  as  a  personal  co-obUgant  for  the  money 
borrowed,  and  could  not  thereby  be  held  to  sanction  the  terms  of  the  disposition. 

The  Lord  Ordinary  found,  1.  That  the  trustees  had  no  title  to  pursue  a  poinding 
of  the  ground ;  and,  2.  That  the  clause  in  the  disposition  to  Cochran,  "  though  some- 
what ambiguous,  would  have  been  differently  expressed,  if  it  had  been  intended  to 
make  each  steading  liable  for  the  ground-annuiEd  of  both,  even  when  in  the  hands  of  a 
singular  successor ;  and  that  it  is  contrary  to  [6291  the  usual  terms  of  such  building- 
feus  to  do  more  than  to  burden  each  steading  with  its  own  specific  ground-annual  or 
ground-rent;  and  therefore  that  the  advocator,  who  has  acquired  right  to  No.  17,  is 
liable  only  for  the  ground-rent  payable  on  account  of  that  steading,  but  not  for  the 
ground-annual  of  the  other  portions  also,  still  remaining  the  property  of  Cochran."  His 
Lordship  accordingly  advocated  the  cause,  and  assoilzied. 

Scott,  &c.  reclaimed ;  the  Court  had  some  difficulty  as  to  the  question  of  title ;  but 
being  clear,  on  the  merits,  that  the  lot  acquired  by  the  advocator  was  only  burdened 
with  its  own  ground-annual,  and  at  all  events  that  as  the  burden  did  not  appear  on  the 
infeftment  of  the  advocator,  a  poinding  of  the  ground  for  it  could  not  at  once  be  brought^ 
their  Lordships,  without  deciding  the  point  of  title,  adhered  to  the  Lord  Oidinary's 
interlocutor  in  so  far  as  to  find  that  the  advocator  was  only  liable  in  the  ground-annual 
of  L.4  :  6  :  3,  and  dismissed  the  processes,  but  reserving  to  the  respondents  to  proceed 
for  recovery  of  the  amount  as  accords  of  law. 

Lord  Justiob-Clbbk. — I  was  rather  disposed  to  get  over  the  objection  to  the  title ; 
but)  on  the  merits,  I  agree  with  the  Lord  Ordinary  that  it  was  not  meant  that  the 
ground-annuals  of  the  whole  lots  should  be  a  burden  upon  each,  but  that  each  should 
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only  be  burdened  with  its  own  ground-rent^ — more  especially,  when  we  see  what  was 
the  understanding,  of  Storie  himself,  as  appearing  from  his  signing  the  disposition  to 
the  Building  Society. 

Lord  Glbnlbb. — There  has  been  here  a  subsequent  conveyance  to  Thomson  of  a 
single  lot)  which  only  lays  a  burden  of  L.4 : 6  : 3  on  that  specific  subject ;  and  how  can 
I  say  at  once  that  there  is  a  greater  deibitum  fundi,  so  as  to  warrant  a  poinding  of  the 
ground,  which  is  a  process  of  execution  1  If  it  does  not  appear  in  the  last  infef tment 
that  the  whole  ground-annuals  form  a  debiium  fundi,  how  can  we  allow  a  poinding  of 
the  ground  for  themi 

Lord  Allowat. — I  agree  with  Lord  Glenlee,  and  I  also  doubt  the  competency  of 
the  action  before  the  Sheriff.  As  to  the  other  matter,  Cochran  was  entitled  to  sell  the 
ground  in  lots ;  and  I  cannot  conceive  that  when  this  man  bought  one  steading,  he  was 
to  be  liable  for  the  ground-rent  of  the  whole.  Supposing,  therefore,  the  objection  of 
form  to  be  got  the  better  of,  still  the  Lord  Ordinary's  interlocutor  is  right. 

Lord  Pitmillt. — I  am  of  the  same  opinion. 

The  Bespondents  here  craved  that  they  might  at  least  have  decree  qyjoad  the  ground- 
annual  for  Lot  17  itself,  contending  that,  to  &at  extent  at  least,  they  were  entitled  to 
pursue  a  poinding  of  the  ground. 

Lord  Glbnleb. — The  title  to  the  rights  and  the  title  to  pursue  a  poinding  of  the 
ground,  are  totally  different  things ;  and  as  this  poinding  was  for  a  general  sum,  which 
was  not  a  debUum  fundi,  I  think  it  ought  [630]  to  be  dismissed,  and  that  it  does  not 
admit  of  ratification  ;  but  I  would  reserve  to  the  respondents  to  pursue  a  new  poinding, 
without,  however,  deciding  here  on  the  objection  to  their  title. 

The  other  Judges  concurred  in  this  proposal 
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Sir  D.  Moncrikff,  Bart.  Suspender. — Fullerton — Spiers. 
J.  Arnott,  Charger. — Skene — Coventry. 

Oame — Landlord  and  Tenant — Interdict. — Held, — 1. — That  rabbits  are  not  game. — 
2. — ^That  a  tenant  is  entitled  to  kill  them  for  the  protection  of  his  crops,  without  the 
consent  of  his  landlord ;  and, — 3. — ^That  an  interdict  may  be  competently  applied  for, 
on  reasonable  grounds  of  suspicion  that  an  illegal  act  is  intended  to  be  done. 

About  eight  years  ago,  Amott  obtained  a  lease  for  19  years  of  the  lands  of  St. 
Magdalen's  and  (>aigie,  forming  part  of  the  estate  of  Moncrieff,  of  which  the  suspender 
was  the  proprietor.  At  first  Amott  was  not  much  annoyed  by  rabbits ;  but^  about  the 
year  1825,  they  became  so  numerous  upon  his  farm,  that  (as  he  alleged)  they  completely 
destroyed,  in  the  winter  of  that  year,  a  large  field  of  wheat,  and  in  the  following  year 
they  commenced  their  ravages  on  an  adjoining  field  of  16  acres.  The  gamekeepers  of 
the  suspender  had  instructions  to  kill  the  rabbits ;  but  Amott,  considering  that  they 
were  not  sufficiently  active,  hired  a  man  for  the  purpose  of  killing  them.  By  the 
suspender  it  was  alleged  that  this  person  was  a  notorious  poacher,  and  that  he  had  been 
employed  not  merely  to  kill  the  rabbits,  but  also  to  take  game.  It  was  admitted  that 
one  hare  was  caught  by  him,  and  that  he  was  convicted  by  the  Justices.  Amott 
having  persevered  in  killing  rabbits,  the  suspender  presented  a  bill  of  suspension  and 
interdict  against  him,  in  which  he  prayed,  that  "  he  and  all  and  sundry  our  lieges, 
either  by  themselves,  their  servants,  or  others  in  their  employment,  ought  and  should 
be  interdicted,  prohibited,  and  discharged  from  snaring  and  stamping  game,  and  also 
from  shooting  or  trespassing  on  any  part  whatever  of  the  complaints  estates." 

In  answer  to  this  bill,  Amott  denied  that  he  had  ever  HUed  game,  or  authorized 
any  person  to  do  so ;  but  he  stated  that  he  had  been  compelled  in  se&def  ence  to  destroy 
the  rabbits,  (which  he  maintained  were  not  game,)  and  tiiat  he  was  lawfully  entitled  to 
do  so. 

The  bill  having  been  passed,  the  question  at  issue  came  to  be,  whether  Amott  was 
entitled  to  kill  rabbits  or  not.    In  support  of  the  negative  the  suspender  maintained, 

[681]  !•  That  the  rabbits  were  game,  and  that  as  Amott  was  not  a  qualified  person, 
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he  bad  no  right  to  kill  game ;  and  that  even  supposing  that  he  weie  qualified,  he  could 
not  do  so  on  the  estate  of  the  suspender  without  his  permission ;  and, 

2.  That  SB  the  rabbits  were  upon  the  estate  of  the  suspender,  they  were  his  private 
property,  and  consequently  Amott  had  no  right  to  kill  them. 

On  the  other  hand  Ainott  maintained, 

1.  That  rabbits  were  not  game,  and  in  support  of  this  referred  to  various  statates, 
in  which  they  are  introduced  as  in  contradistinction  to  game ;  and  therefore  he  con- 
tended it  was  not  necessary  that  he  should  have  a  qualification. 

2.  That  if  rabbits  were  not  game,  then  the  suspension  ought  to  be  dismissed, 
because  the  prayer  was  directed  exclusively  against  the  killing  of  "  game  " ;  and, 

3.  That  as  the  suspender  had  no  right  of  warren,  and  as  the  rabbits  were  not  kept 
vdthin  any  preserve,  they  could  not  be  regarded  as  his  private  property;  and  if  so, 
then  they  were  ret  nuUius^  and  Amott  was  as  much  entitled  to  kill  them  as  he  was  to 
destroy  moles  or  weasels,  for  the  preservation  of  his  crops. 

The  Lord  Ordinary  having  reported  the  case,  the  Court  "  suspended  the  letters 
simplicUer^  and  granted  the  interdict  craved,  so  far  as  the  same  relates  to  the  killing 
of  game ;  but  found  that  rabbits  are  not  included  under  game,  and  decerned  accord- 
ingly ;  and  further  found  the  suspender  liable  to  the  respondent  in  expenses,  subject 
to  modification." 

The  Judges  were  unanimously  of  opinion  that  rabbits  were  not  game,  and  that 
Amott  was  entitled  to  kill  them.  While,  therefore,  they  refused  the  interdict  as 
against  rabbits,  they  held  that  as  the  suspender  had  at  least  reasonable  grounds  to 
suspect  that  Amott  had  been  engaged  in  killing  game,  he  was  entitled  to  have  an 
interdict  against  him  to  that  effect ;  and  as  Amott  hcid  maintained  that  no  such  interdict 
could  be  granted  against  him,  they  found  him  entitled  only  to  modified  expenses. 

Swpendefg^s  Authorities. — Watson,  Aug.  9,  1763,  (4991) ;  Marquis  of  Tweeddale, 
March  3,  1778,  (4992);  Baird,  Jan.  19,  1826,  {anie,  VoL  IH.  No.  319);  Brown,  Feb. 
26,  1813,  (F.C.) ;  K  of  Hopetoun,  Jan.  17, 1810;  1503,  c.  74;  1567,  c.  16 ;  1581,  c. 
123  ;  Murray,  Jan.  19,  1797,  (7628);  1621,  c.  31 ;  2  Blackstone,  38 ;  2  Craig,  8,  22 ; 
2  Stair,  3,  77 ;  2  Ersk.  6,  7 ;  1  Hume,  180 ;  3  Ersk.  6,  22 ;  CampbeU,  July  2,  1795, 
(9646);  Bethune,  Feb.  10,  1778,  (15,267). 

GTiarger's  Authorities.— IS  Geo.  III.  c.  54,  §  3 ;  52  Geo.  III.  c  93 ;  57  Geo.  III. 
c.  90;  58  Geo.  lU.  c.  75;  1422,  c.  33;  1457,  c.  88;  1474,  c.  61 ;  1503,  c.  69;  1503, 
c.  74  ;  1535,  c.  13 ;  1607,  c.  3  ;  Tait's  J.P.  252. 
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Hargood,  Pursuer. — Shaw. 
Mrs.  Johnstone,  Defender. — BusseU. 

ProcBSs — Closed  Record. — A  party  who  had  put  bis  title-deeds  into  the  hands  of  a  law- 
agent,  having,  after  the  agent's  death,  brought  an  action  against  his  representative, 
concluding  for  an  accounting,  and  for  delivery  of  the  title-deeds ;  and  this  latter  con- 
clusion having  been  resist^  on  the  ground  that  they  were  held  under  a  right  of 
hypothec  for  an  account  due  to  the  agent;  and  the  pursuer,  who  had  immediate 
necessity  for  the  titles,  having  consigned  the  whole  amount  of  the  claim,  and  craved 
an  interim  order  for  delivery  of  the  titles,  before  any  record  had  been  made  up ;  and 
this  having  been  opposed,  on  the  ground  that  it  would  be  giving  judgment  before 
closing  the  record,  contrary  to  the  terms  of  the  Judicature  Act ;  the  Lord  Ordinary 
reported  the  question  to  the  Court,  who  instructed  his  Lordship  to  grant  the  order. 

Lord  Cringletie  reported  a  point  of  form  which  had  occurred  in  an  action  before  bim 
at  the  instance  of  Hargood  against  Mrs.  Johnstone,  the  widow  of  Johnstone,  a  writer. 
Hargood  had  employed  Johnstone  as  his  agent  to  manage  a  property  belonging  to  him, 
and  as  such  Johnstone  had  possession,  among  other  papers,  of  the  title-deeds  of  the 
property,  over  which  Hargood  had  granted  a  bond  for  borrowed  money  to  certain  trustees, 
who  wished  it  paid  up  at  Whitsunday.  To  enable  him  to  raise  money  to  pay  the  bond, 
Hargood  required  to  have  possession  of  his  title-deeds ;  but  Mrs.  Johnstone  refused  to 
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deliver  tbem  up,  on  the  ground  that  they  were  hypothecated  for  payment  of  her  deceased 
husband's  account,  which,  she  alleged,  amounted  to  L.  154.  There  had  been  no  settle- 
ment of  accounts  between  Johnstone  and  Hargood,  and  the  latter  had  raised  an  action 
of  accounting,  concluding  also  for  exhibition  and  delivery  of  the  title-deeds.  Before 
the  record  was  made  up,  however,  Hargood,  in  order  to  get  possession  of  the  titles  in 
time  to  raise  money  before  the  term  of  Whitsunday,  offered  consignation  of  the  whole 
amount  claimed  by  Mrs.  Johnstone,  and  craved  an  order  for  delivery  of  the  titles ;  but 
to  this  it  was  objected,  that  it  would  be  disposing  of  the  defence  of  hypothec,  and  giving 
decree  on  one  of  the  conclusions  of  the  libel,  which  was  incompetent,  without  having  a 
record  regularly  prepared  and  closed. 

The  Lord  Ordinary  thought  the  objection  very  unreasonable,  but  requested  the 
instructions  of  the  Court  as  to  how  far  he  had  it  in  his  power,  in  point  of  form,  to  grant 
the  order  craved. 

The  Court  unanimously  directed  his  Lordship  to  grant  the  order. 

Their  Lordships  were  of  opinion  that  this  was  an  interim  order,  which  did  not  fall 
within  the  restriction  in  the  Judicature  Act 
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T.  Davidson,  Baiser  of  Multiplepoinding. — Ivory, 
Mrs.  DoBBiE  and  Trustees,  Claimants.— 2).  of  F.  Moncreiff—Christison. 

J.  MiLN,  Claimant. — Cockbum — A,  Wood, 

Moveable  Succession — Conditional  Institute  or  Substitute — Trust — [LuMlity  of  Residue 
for  Deficiencies], — ^A  party  having,  by  a  trust-deed  of  settlement^  conveyed  his  property 
to  trustees,  with  directions  to  pay  the  debts,  legacies,  and  the  expense  of  the  trust, 
and  lay  aside  on  security  sums  to  answer  certain  annuities ;  and  thereafter,  on  this 
being  done,  to  pay  the  residue  to  his  next  heir  of  entail  in  an  estate  belonging  to  him, 
whom  failing,  to  the  other  heirs  of  entail  in  their  order ;  and,  in  like  maimer,  on  the 
death  of  the  several  annuitants,  to  pay  the  sum  set  apart  to  this  heir,  whom  failing, 
the  other  heirs  in  their  order ;  and  the  first  heir  having  survived  the  testator  several 
years,  but  only  one  of  the  annuitants  having  died  before  him  (the  heir) — Held,  in  a 
question  between  a  succeeding  heir  and  the  executors  of  the  first  heir, — 1. — That  the 
residue  had  vested  in  the  first  heir  by  his  survivance,  subject,  how-  [637]  -ever,  to 
deduction  of  future  losses  and  expenses ; — and, — 2. — That  the  capital  sums  to  answer 
the  anntdties  vested  in  the  heir  of  entail  in  possession  when  the  annuity  terminated. 

The  late  James  Miln  of  Woodhill  executed,  in  the  year  1798,  a  deed  of  settlement, 
whereby  he  conveyed  to  certain  trustees  (of  whom  the  pursuer  Davidson  was  the  only 
survivor)  his  whole  property,  heritable  and  moveable,  with  the  exception  of  certain 
houses  in  Dundee,  and  of  his  estate  of  Woodhill,  which  he  entailed  on  the  late  Eobert 
Smart  or  Miln,  and  a  certain  order  of  heirs.  The  purposes  of  the  trust  were  declared 
to  be  the  payment,  1.  Of  debts,  funeral  and  deathbed  expenses  of  the  granter,  and  the 
expenses  of  the  trust  2.  Of  certain  legacies  payable  on  the  expiry  of  twelve  months 
after  his  death, — and  two  others  payable  on  the  marriage  or  majority  of  the  legatees, 
with  interest  from  the  first  term,  which  should  be  six  months  after  the  grantor's  death. 
3.  Of  annuities  amounting  to  L.151,  for  payment  of  which  the  trustees  were  directed 
to  lay  out  on  good  security  a  sufficient  sum  to  answer  the  same.  And,  lastly,  the  deed 
provided — ''  And  if  there  shall  be  any  reversion  of  my  said  estate  after  paying  my  debts, 
and  the  expenses  of  my  funeral,  and  of  executing  this  trust,  paying  the  legacies,  and 
setting  aside  a  sum  sufficient  for  answering  the  annuities  before  mentioned,  I  appoint 
my  said  trustees  to  pay  the  same  to  the  said  Bobert  Smart,  whom  failing,  to  my  other 
heirs  of  entail  in  their  order,  as  particularly  mentioned  in  my  deed  of  entail  before 
mentioned ;  and  I  also  hereby  appoint  my  said  trustees  to  pay  to  the  said  Robert  Smart, 
whom  failing,  to  my  other  heirs  of  entail  in  their  order  mentioned  in  the  said  deed,  the 
principal  sums  that  shall  be  laid  out  for  the  purpose  of  answering  the  foresaid  annuities ; 
and  declare  that  the  same  shall  be  paid  to  him  or  them,  in  the  order  foresaid,  within 
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six  montiiB  after  the  death  of  the  said  annuitants  respectiTely ;  but  declaring,  that  in 
case  of  any  diminution  of  my  funds,  real  or  personal,  by  bankruptcies  of  my  debtofra, 
or  any  other  accident,  whereby  they  may  be  rendered  insufficient  for  answering  the 
purposes  contained  in  the  trust-deed,  I  do  hereby  appoint  and  declare  that  the  soTeral 
annuitants  and  legatees  before  named  shall  suffer  a  proportional  abatement  of  their  said 
respective  legacies  and  annuities." 

Mr.  Miln  died  in  the  course  of  the  same  year  in  which  he  executed  this  trust-deed 
of  settlement ;  and  the  trustees,  after  paying  the  debts  and  legacies,  and  the  expenseB 
which  had  then  been  incurred  in  the  management  of  the  trust,  and  kying  out  sufficient 
funds  to  answer  the  annuities,  by  a  minute,  dated  18th  July  1801,  ascertained  that 
there  remained  a  reversion  of  L.986.  This  sum  [838]  was  then  claimed  by  Bobert 
Smart)  who  was  the  first  heir  under  Mr.  Miln's  deed  of  entail,  and  who,  as  saeh, 
assumed  the  name  of  Miln;  but  the  trustees^  after  taking  the  opinion  of  counsel, 
declined  to  pay  this  sum,  although  they  made  advances  to  him  at  different  times  to  the 
extent  of  about  L.507. 

Robert  Smart  or  Miln  died,  and  was  succeeded  in  the  entailed  estate  by  the  claimant 
James  Miln  in  1824,  at  which  time  only  one  of  the  annuitants  (Elizabeth  Stewart,  who 
had  an  annuity  of  L.5^  had  died.  In  the  mean  time,  in  the  year  1803,  the  trust-estate 
had  sustained  a  loss  of  about  L.200  by  the  bankruptcy  of  one  of  the  debtors ;  and  in 
1823,  by  the  reduction  of  interest  from  five  to  four  per  cent.,  the  sums  laid  aside  for 
answering  the  annuities  became  insufficient  for  that  purpose. 

In  these  circumstances  Davidson,  Mr.  Miln's  only  surviving  trustee,  raised  this 
process  of  multiplepoinding,  in  which  Mra  Dobbie,  executrix  qua  nearest  of  kin  of 
Robert  Smart  or  Miln,  along  with  her  husband,  and  their  trustees,  gave  in  a  claim, 
inmftting  that  they  were  entitled,  as  his  representatives, 

1.  To  the  residue,  as  ascertained  by  the  minute  of  18th  July  1801,  with  interest 
from  that  date. 

2.  To  immediate  payment  of  the  L.100  set  free  by  the  death  of  Elizabeth  Stewart ; 
and, 

3.  To  payment,  on  the  death  of  the  respective  annuitants,  of  the  principal  sums  set 
aside  for  answering  the  several  remaining  annuities. 

No  claim  was  at  this  time  given  in  for  James  Miln,  the  heir  of  entail  succeeding  to 
Robert;  but  answers  having  been  lodged  for  Davidson,  the  Lord  Ordinary  ordered 
Cases  to  the  Court. 

In  these  it  was  argued  for  Davidson, 

1.  That  he  was  entitled  to  retain  in  his  hands  funds  sufficient  to  answer  all  expenses 
of  the  trust,  and  to  ensure  entire  implement  of  the  trust  purposes ;  and  that  as  the  trust- 
funds  might  be  diminished  by  the  bankruptcy  of  the  debtors,  or  other  circumstances, 
and  as  there  were  always  certain  expenses  of  management  to  be  incurred — all  which, 
he  contended,  formed  a  piX)per  deduction  from  the  residue — the  true  amount  of  it  could 
not  be  ascertained  till  the  trust  was  finally  wound  up ;  and  at  any  rate  that  it  must 
suffer  deduction  on  accoant  of  the  loss  already  incurred,  and  must  in  part  be  applied 
to  yield  the  annuities  which,  in  consequence  of  the  fall  of  interest,  were  not  fully 
answered  by  the  sums  originally  set  apart. 

2.  That  as  the  residue  was  not  thus  payable  till  the  trust  was  wound  up,  and  as  the 
amount  was  tiU  then  uncertain,  it  had  not  vested  in  Robert  Miln  prior  to  his  death ; 
and  as  to  the  sum  of  [639]  L.507  said  to  have  been  actually  paid  to  Robert  Miln,  it 
was  in  reality  advanced  as  a  loan,  and  was  due  to  the  trust-estate  by  his  representatives. 

3.  In  reference  to  the  sums  set  apart  to  answer  the  annuities,  that^  by  the  concep- 
tion of  the  trust-deed,  they  did  not  vest  till  the  death  of  the  annuitants  respectively ; 
and  consequently  that  the  only  sum  which  had  vested  in  Robert  Miln,  prior  to  his 
death,  was  the  L.100  set  free  by  the  death  of  Elizabeth  Stewart ;  and, 

4.  At  all  events,  both  in  regard  to  the  residue  and  these  sums,  that  the  destination 
in  the  trust-deed  to  "  Robert  Smarts  whom  failing,  to  my  other  heirs  of  entail  in  their 
order,"  was  a  proper  substitution  in  favour  of  the  heirs  of  entail  in  their  order ;  and  that 
Robert  Miln  having  failed,  the  next  heir  was  entitled  to  take  them. 

On  the  other  hand,  it  was  contended  by  Mrs.  Dobbie  and  her  trustees, 
1.  That,  by  the  conception  of  the  trustrdeed,  the  residue  which  should  remain  after 
the  various  debts  and  legacies  had  been  paid,  and  sums  set  apart  to  answer  the  annuities, 
had  been  directed  to  be  paid  to  the  late  Robert  Smart,  or  Mr.  Miln's  heir  of  entail  at 
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the  time ;  that  there  was  no  sanction  in  the  trust-deed  for  the  trustee  retaining  the 
residue  in  his  hands  after  these  purposes  expressly  set  forth  were  fulfilled,  which  had 
been  done  prior  to  the  minute  in  1801 ;  and  that  all  future  expenses  of  management, 
(which  could  relate  merely  to  the  annuities,)  and  all  losses,  or  diminution  of  funds, 
were,  by  the  terms  of  the  deed,  to  fall  on  the  annuitants ;  or,  at  all  events,  if  they  were 
not  to  suffer,  that  any  deficiency  should  be  supplied  from  the  capital  sums  set  apart 
to  answer  the  annuities,  and  ought  not  to  be  deducted  from  the  residue,  as  previously 
ascertained. 

2.  That  the  term  of  payment  of  the  residue  was  undoubtedly,  by  the  terms  of  the 
trust<leed,  the  period  when  the  legacies  had  been  paid,  and  the  sums  set  apart  to 
answer  the  annuities ;  and  so  it  had  vested  in  Eobert  Miln,  although  the  trustees 
improperly  refused  to  comply  vrith  his  demand  for  payment^  and,  at  all  events,  to  the 
extent  of  the  L.507  which  had  been  paid,  it  had  certainly  vested. 

3.  That  as  the  term  when  the  sums  set  apart  to  answer  the  annuities  would  become 
payable  was  certain,  though  postponed,  these  sums  had  likewise  vested  in  Bobert  Miln ; 
and, 

4.  That  the  general  rule  in  regard  to  destination  of  moveables  was,  that  a  conditional 
institution  only  was  intended ;  and  that  there  being  nothing  in  the  trust<leed  here  to 
show  the  intention  of  the  testator  to  create  a  proper  substitution,  the  destination  must 
be  [540]  held  to  be  a  conditional  institution,  which  was  necessarily  vacated  by  the 
survivance  of  Bobert  Miln. 

In  the  mean  time  two  of  the  annuitants  (Mrs.  Laing  and  Mrs.  Kewbie)  had  died, 
thus  setting  free  the  principal  sums  set  apart  to  answer  the  annuities,  and  which 
consequently  became  payable  six  months  after  their  death ;  and  on  this,  a  claim  for 
these  sums  was  given  in  on  the  part  of  James  Miln,  the  heir  of  entail  in  possession  at 
the  time  of  their  death.  The  claim  being  opposed  by  Bobert's  executors,  the  Lord 
Ordinary  appointed  Cases,  as  between  them,  in  which  the  same  pleas  were  maintained 
with  those  above  stated,  as  between  the  executors  of  Bobert  and  the  trustee. 

On  advising  these  several  Cases,  the  Court  pronounced  the  following  interlocutor : — 
**  The  Lords  find  that  whatever  residue,  if  any,  of  trust-funds  may  remain  in  the  hands 
of  the  trustees  of  the  deceased  James  Miln  of  Woodhill,  after  payment  of  the  testator's 
debts  and  legacies,  over  and  above  the  capital  sums  necessary  for  answering  the  annuities 
provided  by  the  testator,  and  for  defraying  the  expenses  of  the  trusty  was  vested  in  the 
deceased  Bobert  Miln,  the  first  heir  of  entail,  and  who  survived  the  testator,  and  now 
belongs  to  his  executors,  the  claimants,  Mrs.  Debbie's  trustees :  And  further,  find  that 
the  said  capital  sums  effeiring  to  each  of  the  said  annuities,  and  which  were  necessary 
to  have  been  set  aside  for  answering  such  annuities,  were  provided  to  become  payable 
to  the  heir  of  entail  in  possession  at  the  termination  of  each  of  the  said  annuities 
respectively ; — therefore  they  prefer  the  claimant  Mrs.  Dobbie,  as  executrix  of  the  said 
Bobert  Miln,  to  the  capital  sum  effeiring  to  the  annuity  provided  to  Elizabeth  Stewart, 
which  terminated  by  her  death  in  the  lifetime  of  the  said  Bobert  Miln ;  and  they  prefer 
the  claimant  James  Miln,  the  heir  of  entail  now  in  possession,  to  the  capital  sums  effeir- 
ing to  the  annuities  that  have  terminated  by  the  decease  of  Mrs.  Laird  and  Mrs.  Kewbie ; 
and,  of  consent,  decern  against  the  pursuer,  raiser  of  the  multiplepoinding,  for  payment 
to  the  said  James  Miln  of  the  sum  of  L.2300,  to  account  of  the  capital  sums  effeiring 
to  the  two  foresaid  annuities ;  and  grant  warrant  for  an  interim  extract  accordingly  : 
Find  the  raiser  entitled  to  his  expenses  in  this  process  out  of  the  funds  in  medio ; 
reserving  for  consideration,  whether  the  same  shall  be  paid,  in  whole  or  in  part,  out  of 
the  capital  sums  effeiring  to  the  said  annuities ;  and,  with  these  findings,  they  remit 
the  cause  to  the  Lord  Oidinary  to  proceed  further  therein,  as  to  his  Lordship  shall 
seem  just." 

[541]  LoKD  Obdinabt. — This  case  is  attended  with  difficulty,  and  is  proper  for  being 
reported  to  the  Court  The  annuitants  appear  to  be  entitled  to  their  full  annuities, 
if  there  be  funds  to  enable  them  to  draw  the  full  sums,  for  it  is  only  in  the  event  that 
there  shall  be  a  shortcoming  of  funds  that  they  are  to  suffer  a  defalcation.  But  when 
is  this  shortcoming  to  be  ascertained!  To  the  Lord  Ordinary  it  appears  that  the 
testator  aUuded  to  the  period  when  the  funds  were  collected  to  pay  the  legacies  and 
employ  a  capital — the  interest  of  which  was  equal  to  pay  the  annuities ;  because  he 
declared  that  if  there  sho'uld  be  a  shortcoming,  his  legatees  and  annuitants  before 
named  shall  suffer  a  proportional  abatement  of   their  said   respective   legacies  and 
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annuities.  Bat  as  his  legacies  were  payable  at  the  first  term  of  Whitsunday  or 
Martinmas  that  should  be  twelve  months  after  his  death,  the  shortcoming,  if  any, 
must  here  be  intended  to  have  been  ascertained  at  that  period ;  for  if  there  were  not  a 
deficiency,  the  legacies  fell  to  be  paid  in  fulL  The  capital  for  the  annuities  was  then 
to  be  also  employed ;  and  the  difficulty  arises,  whether  any  loss  occurring  afterwards 
on  that  capital  shall  be  borne  by  the  residuary  legatee  only,  and  no  way  by  the  legatees 
or  annuitants)  On  the  other  hand,  the  annuitants  are  provided  with  a  certain 
annuity,  if  there  be  funds,  which  there  are  confessedly.  They  are  to  be  paid  these 
annuities  by  the  trustees,  and  are  not  to  draw  the  money  from  those  to  whom  the 
capital  is  lent  They  have  no  control  over  that  capital,  or  tiie  manner  of  employing  it^ 
but  are  entitled  to  call  for  their  annuities,  if  there  be  funds,  'this  creates  a  great 
difficulty,  whether  trustees  aro  not  entitled,  and  even  bound,  to  hold  the  surplus  fund, 
in  order  to  pay  any  expense  attending  the  execution  of  the  trust,  which  decidedly  does 
not  end  till  after  the  death  of  all  the  annuitants,  and  for  ensuring  the  annuitants 
against  any  loss  arising  from  the  bankruptcy  of  those  who  hold  the  capital,  or  from  a 
f ^  in  the  rate  of  interest. 

The  Lord  Ordinary  inclines  to  think  that  the  trustees  are  entitled  to  hold  the 
capital  for  these  purposes ;  but  as  they  could  have  had  no  protext  for  keeping  the  whole 
surplus  if  it  had  amounted  to  L.20,0<)0,  and  the  principle  of  law  applicable  to  the  large 
must  rule  the  smaller,  the  Lord  Ordinary  likewise  thinks  that  the  surplus  vested  in 
Robert  Smart,  to  whom  the  trustees  ought  to  have  paid  annually  any  interest  that  was 
due  on  the  capital,  after  satisfying  the  purposes  of  the  trust ;  and  having  vested  in  him, 
the  money  transmits  to  his  executors.  The  Court,  however,  will  decide  all  these 
points,  which  are  worthy  of  their  consideration. 

Lord  Glknlbb. — In  the  two  questions  here  involved,  the  voluntas  tegtatoris  must 
rule.  1.  As  to  the  residue,  after  paying  the  legacies  and  debts,  and  laying  aside  a 
sufficient  sum  for  the  annuities.  I  tlunk  the  residue  did  vest  in  Eobert  MUn,  be  its 
amount  what  it  might  be,  and  even  though  variable  at  different  times.  Debts  might 
fall  into  the  estate  unexpectedly,  and  increase  the  residue ;  but  the  residuary  legatee 
is  still  liable  to  make  up  deficiencies ;  and  if  payment  be  made  to  him,  caution  for  the 
deficiencies  must  be  given.  The  amount  of  his  interest  might  vary  from  year  to  year. 
I  do  not  think  the  trust  throws  the  expense  of  [642]  it  on  tibe  annuitants,  as  if  definite 
sums  for  securing  them  had  been  set  aside ;  but  the  trust  binds  the  trustees  to  pay  a 
certain  annuity,  and  the  expense  must  be  answered  by  the  residuary  legatee.  2.  As  to 
the  capital  sums  set  apart  for  the  annuities.  In  mere  money  provisions,  a  destination 
is  considered  as  a  conditional  institution,  though  the  contrary  may  be  shown.  But  here 
I  do  not  think  the  stipulation  of  paying  to  heirs  of  entail  in  their  order  is  sufficient ; 
and  I  concur  with  the  Lord  Ordinary,  that  thero  was  here  a  mero  conditional  institu- 
tion. But  1  also  think  the  sums  Idd  aside  for  the  annuities  must  go  to  the  heir  of 
entail  when  the  annuitants  died.  A  legacy  to  be  paid  on  the  death  of  the  heir  did  not 
vest,  by  the  Roman  law,  if  the  legatee  died  before  the  heir. 

Lord  Allowat. — In  general  I  concur  with  Lord  Glenlee's  opinion,  though  perhaps 
we  do  not  travel  the  same  road.  Thero  aro  two  points, — 1.  As  to  the  reversion ;  2.  The 
capital  of  the  annuities.  The  other  points,  it  is  agreed,  do  not  lead  to  any  general 
result.  As  to  the  defalcations  being  to  fall  on  the  legatees  and  annuitants,  the  deed 
requirod  certain  legacies  to  be  paid  immediately,  and  others  at  marriage  and  majority. 
These  last  contemplated  distant  events,  as  well  as  the  death  of 'the  annuitants.  The 
trust  has  subsisted  for  30  years  already,  and  shows  that  the  testator  contemplated  its 
existing  for  a  length  of  time.  The  trusty  and  its  expense,  could  not  be  put  an  end  to, 
and  the  clause  above  noticed  just  had  roferonce  to  a  deficiency  of  the  funds.  But  in 
regard  to  the  main  points.  1.  As  to  the  roversion,  I  see  it  in  the  same  light  as  Lord 
Glenlee.  The  intention  of  the  testator  must  rogulate  in  such  a  case,  and  it  must  be 
that  the  right  should  vest  immediately,  as  this  was  an  institution,  and  not  a  substitu- 
tion. We  see  L.986  was  ascertained,  in  1801,  as  the  rosidue ;  but  suppose  L.  10,000 
had  arisen,  could  it  be  possible  to  deny  all  benefit  to  the  first  heir  of  entail  under  the 
trust-deed?  Robert  Miln  called  for  a  state  of  the  funds  in  1801 ;  and  had  it  been 
much  larger,  he  could  have  brought  an  action  for  its  payment,  either  on  security  or 
consignation,  to  see  the  annuities  duly  paid.  I  cannot  possibly  imagine  any  sound 
defence  against  such  a  plea.  The  sum  was  only  L.986;  and  though  subject  to  the 
contingencies  of  failuro  of  debtors,  or  loss  by  fall  of  interest  and  payment  of  the 
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annuities  in  full,  still  the  right  was  vested.  Bobert  Miln  did  make  the  demand ;  but 
this  sum  was  retained  by  the  trustees  on  opinion  of  counsel,  and  the  amount  can  very 
easily  be  made  up.  2.  As  to  the  capital  of  the  annuities,  I  cannot  apply  conditional 
institutions  to^this  part  of  the  deeds  as  it  specially  appoints  payment  to  the  heir  of 
entail  only,  six  months  after  the  death  of  the  annuitants.  The  right  could  not  there- 
fore vest,  or  be  intended  to  vest,  at  the  testator's  death,  as  the  deed  must  have  full 
effect.  One  annuity  expired  in  Bobert  Miln's  lifetime,  and  he  must  get  the  capital  of 
it ;  and  so  those  that  have  fallen  since  his  death  must  go  to  James  Miln.  The  rest 
must  remain  with  the  trustee  till  the  death  of  the  annuitants,  as  the  trust  must  last 
till  then.  The  doctrine  as  to  substitutions  and  conditional  institutions  does  not  apply 
to  this  case. 

Lord  Pitmillt. — There  are  just  two  questions,  as  has  been  noticed.  [543]  I  shall 
begin  with  the  last,  viz.  the  principal  sums.  I  entirely  concur  with  the  opinions  delivered, 
as  the  words  of  the  settlement  must  rule  the  decision.  We  must  follow  out  the  plain 
direction  of  the  deed.  Eobert  Miln  had  right  to  the  capital  of  the  annuity  that  expired 
in  his  lifetime ;  and  it  is  equally  plain  that  James  Miln  has  right  to  the  capital  of  the 
two  annuities  that  expired  in  his  time;  but  he  has  no  right  to  the  others  till  the 
annuitants  die.  The  second  point  relates  to  the  residue,  and  I  think  there  are  two 
questions  regarding  it.  1.  We  must  fix  the  principles  for  ascertaining  its  amount 
2.  The  next  question  is,  at  what  time  does  this  residue  vest)  And  does  it  vest  in 
Bobert  Miln,  or  the  heir  at  the  time  it  is  finally  ascertained  ?  (1.)  I  have  no  doubt 
the  expense  of  the  trust  must  be  paid  before  the  residue  is  ascertained.  It  is  clear  from 
the  terms  of  the  deed,  "  after  executing  this  trust,"  paying  of  the  legacies,  and  setting 
aside  funds  for  the  annuities,  that  the  loss  arising  under  the  trust  must  form  a  deduction 
from  the  residue.  But,  (2.)  When  does  this  vest,  and  who  has  right  to  it?  Could 
Bobert  Miln  have  brought  his  action  for  it,  or  does  it  belong  to  the  heir  when  the  trust 
is  finally  wound  up?  This  is  the  only  doubt  that  occurs  to  me ;  and  though  I  do  not 
say  that  I  differ  from  the  opinions  given,  yet  I  can  see  no  ground  for  fixing  June  1801 
as  the  date  of  vesting.  A  difficult  question  might  be  figured.  Suppose  it  plain  that  a 
large  reversion  would  exist — say  L.  20,000 ;  in  such  a  case,  it  would  be  hard  to  say  this 
was  not  to  belong  to  the  persona  predUectOy  Bobert  Miln.  But  that  is  not  the  question 
here,  as  the  residue  was  to  be  very  inconsiderable ;  and  the  testator  himself  saw  this, 
for  he  says,  '*  if  there  should  be  any  reversion,"  and  it  was  a  doubt  if  there  should  be 
any.  He  then  provides  the  trustee  to  "  pay  to  Bobert  Smart,  and  my  other  heirs  of 
entail  in  their  order."  Now  here  is  the  very  same  clause,  to  which  we  are  to  give 
effect^  as  to  the  capitals  of  the  annuities;  and  I  have  some  difficulty,  therefore,  in 
giving  a  different  effect  to  it  in  the  one  case  to  what  we  do  in  the  other.  I  am  rather 
inclined  to  give  the  same  effect  to  both.  If  the  money  had  been  vested,  an  action 
might  have  been  brought ;  but  that  is  de  quo  qucsriiur. 

Lord  Justiob-Clbbk. — ^The  questions  that  are  discussed  in  these  cases  depend  on 
the  due  consideration  of  the  settlement  of  James  Miln,  the  terms  of  which  must  be 
duly  attended  to.  1.  In  general  I  am  quite  dear  that  the  meaning  of  the  settlement 
is,  that  the  expense  of  the  trust  is  one  of  the  primary  burdens  that  must  be  discharged 
prior  to  any  residue  being  paid  over,  either  to  Bobert  Miln,  or  any  other  heir  of  entail  * 
and  consequently  what  was  necessary  for  answering  these  expenses  fell  to  be  retained! 
2.  I  am  ^poeed  to  hold  that  the  trustees  were  called  upon  to  lay  aside  what  was 
necessary  to  secure  the  payment  of  the  annuities,  as  well  as  the  legacies ;  and  that  if 
this  was  once  done,  the  residue  then  ascertained  fell  to  be  paid  over  to  the  heir  of 
entail,  under  reservation  of  securing  also  the  expense  of  the  trust  The  question  then 
comes  to  be,  what  was  the  free  residue  during  the  time  of  Bobert  Miln,  though  no 
payment  to  account  of  it  was  truly  made  to  him  1  To  that  free  residue  his  represen- 
tatives have  a  right,  and  also  to  the  capital  of  L.100  dis-  [544]  -engaged  by  the  fall  of 
the  annuity  of  L.5  during  his  life.  3.  I  am  quite  clear  that,  from  the  terms  of  the 
settlement,  the  capital  disengaged  by  the  death  of  the  annuitant  could  only  be  exigible 
by  such  heir  of  entail  as  was  alive  at  the  annuitant's  death ;  and  therefore  that  the 
claimant  James  Miln,  and  not  the  representatives  of  Bobert^  has  a  right  to  the  capital 
disengaged  by  the  death  of  the  annuitants,  Mrs.  Laird  and  Mrs.  Newbie. 

Lord  Glbnlbb. — ^The  right  to  the  residue  may  vest  as  in  the  case  of  a  share  of  a 
trading  company.    There  is  here  a  moranda  wlulio  only. 
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Atdhcriiies/or  Mrs.  Dobbie  and  Trustees.— IliBheti,  June  27, 1809,  (F.C.) ;  Wallace, 
Jan.  28,  1807,  (F.C.) ;  1  Nicholaon,  Dec  16, 1806,  (F.C.) ;  Dirleton,  voce  Substitation ; 
Thomson,  Not.  16, 1814,  (F.C.) ;  Dunlop,  &c,  June  2, 1812,  (F.C.) ;  Brown  v.  CoYentry, 
June  2,  1792,  (14,863);  Graham  v.  Steyenson,  Feb.  7,  1790,  (not  lep.);  CooalaDd, 
July  20,  1709,  (14,845);  Leitch,  Feb.  22,  1623,  (14,845);  Howie,  1807,  (not  rep.); 
M'Donald  v.  Reynolds,  Dec  1826,  (not  rep.). 

Authorities  far  Davidson  and  Miln. — 3  Stair,  5,  51 ;  3  Erek.  8,  44 ;  Duncan,  June 
27,  1809,  (F.C);  Watt,  Jan.  18,  1625,  (14,846);  Keith,  July  26,  1634,  (14,846); 
Christie,  July  13,  1681,  (8197);  Shaw,  Nov.  10,  1687,  (4381);  Campbell,  June  and 
Nov.  1740,  (14,855);  Fouke,  March  1,1770,(8092);  Gordon's  Trustees,  Dec.  4,  1821, 
{ante,  Vol.  I.,  No.  221). 

[Cf.  Ramsay  y.  Lady  White,  11  S.  790;  Ramsay  v.  Ramsay,  1  D.  91,  92.] 
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W.  Eerk,  Advocator. — D.  of  F.  Mon^sreiff-^More. 
A.  M'DowALL,  Respondent — Jeffrey — W,  Rett. 

Bankrupt — Sequestration — Pactum  IllicUum — [FraMduknt  transactions  relating  to  Dis- 
charge of  Bankrupt]. — ^A  creditor  who  had  ranked  on  a  sequestrated  bankrupt's 
estate,  having  consented  to  relieve  the  cautioner  to  an  offer  of  composition  of  any 
claim  for  his  dividend,  on  condition  of  receiving  a  bill  from  the  bankrupt  for  his  full 
debt ;  but  having  allowed  his  name  to  remain  as  a  creditor  concurring  to  the  com- 
position in  the  report  of  the  trustee  on  which  the  composition  was  approved  of,  and 
the  bankrupt  discharged — Held  to  be  an  agreement  in  violation  of  the  bankrupt 
statute,  and  that  the  contents  of  the  bill  could  not  be  recovered. 

The  respondent  M'Dowall,  merchant  in  Stranraer,  held  a  promissory  note  of  the 
advocator  Kerr  for  L.  100  at  the  date  of  the  sequestration  of  the  latter  in  February 
1819,  and  in  the  sequestration  he  ranked  for  tUs  debt  Kerr  having  offered  his 
creditors  a  composition  of  four  shillings  in  the  pound,  he,  with  a  view  to  facilitate  the 
arrangement,  wrote  to  M'Dowall  a  letter  (dated  7th  [M7]  September  1819)  which 
could  not  be  recovered,  but  the  purport  of  which  appeared,  from  the  tenor  of  the 
answer,  to  have  been  to  request  M'Dowall  to  consent  to  relieve  any  cautioner  whom 
Kerr  might  procure,  from  liability  for  the  composition  on  his  debt 

The  answer  by  M'Dowall  to  this  application,  dated  15th  September,  was  as  follows : 

«( J  i^^YQ  }yQii^  your  letters  of  the  ,7th  and  14th  instant    To  the  former  I  should 

have  replied  ere  now,  but  was  much  at  a  loss  what  answer  to  make  to  the  request  con- 
tained in  it.  When  you  consider  the  circumstances  under  which  you  borrowed  the 
L.100  of  me,  and  the  assurances  you  gave  me  of  its  security,  and  of  your  readiness  to 
pay  it  on  demand,  it  does  appear  a  little  unreasonable  to  expect  me  to  give  up  all  claim 
upon  the  little  property  you  have  remaining,  or  to  relieve  your  cautioner  (if  you  are  so 
fortunate  as  to  find  one)  from  the  composition  of  four  shillings  per  pound  on  this  sum, 
and  take  my  chance  of  yourself  for  payment.  However,  on  one  condition  I  would 
comply  with  your  request ;  and  that  is,  that  you  grant  me  a  new  bill  for  L.100,  to  be 
paid  whenever  your  future  circumstances  will  enable  you  to  do  so.  If  you  agree  to 
this,  you  can  send  me  the  bill,  and  I  will  immediately  grant  the  letter  of  relief  you 

desire." 

Kerr  thereupon  sent  a  new  bill  for  L.100  to  M'Dowall,  who  accordingly  granted  a 
letter  of  relief  as  required,  and  drew  no  composition  on  his  debt  The  composition  had 
been  agreed  to  by  the  creiditors  previously  to  this  transaction ;  but  it  was  not  finally 
approved  of  by  them  till  a  meeting  held  on  the  9th  February  1820.  AfDowall,  in  a 
deposition  emitted  on  a  reference  in  the  Inferior  Courts  deponed  that  he  abandoned  all 
claim  under  the  sequestration  in  consequence  of  receiving  the  new  bill ;  but  he  did 
not  withdraw  his  concurrence  to  the  composition ;  and  he  appeared  as  a  concurring 
creditor  in  the  report  by  the  trustee,  on  which  the  composition  was  approved  of  by  the 
Court,  and  Kerr's  discharge  granted  in  September  1820. 

Kerr,  after  obtaining  his  discharge,  commenced  businesis  as  a  calenderer  in  Glasgow ; 
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and  after  the  lapse  of  a  few  years,  M'Dowall,  conddering  that  he  had  realized  sufficient 
funds  to  enable  him  easily  to  pay  the  bill  above  mentioned,  repeatedly  pressed  him  for 
payment  of  the  bill,  at  least  of  such  part  as  he  was  able  to  pay,  and  for  a  renewal  as  to 
tlie  balance.  Kerr  having  returned  no  answer  to  these  applications,  M'Dowall,  in 
1 825,  raised  an  action  for  payment  before  the  Magistrates  of  Glasgow. 

In  defence  Kerr  pleaded,  1.  That  the  transaction  was  illegal  under  the  60th  and 
61st  sections  of  the  Bankrupt  Statute ;  and,  2.  That  at  any  rate  the  condition  of  pay- 
ment expressed  in  M'Dow-  [648]  -all's  letter,  viz.  Kerr's  circumstances  being  such  as  to 
enable  him  to  pay,  had  not  yet  arrived. 

The  Magistrates  allowed  a  proof ;  on  advising  which  they  found  the  defence  not 
proved,  and  decerned  against  Kerr,  who  then  referred  to  the  oath  of  M'Dowall,  whose 
deposition,  along  with  the  proof  and  documents  produced,  established  the  circumstances 
above  narrated.  The  Magistrates,  however,  having  found  these  circumstances  "not 
relevant  to  invalidate  the  promissory  note  libelled  on,  or  to  liberate  the  defender  from 
his  obligation  to  pay  the  same ; "  and  having  adhered  to  their  former  judgment,  Kerr 
brought  an  advocation,  in  which  he  pleaded : — 

By  the  60th  section  of  the  Bankrupt  Statute  it  is  provided — "  That  every  proposal 
or  agreement  for  a  composition  with  individual  creditors,  or  to  stop  the  proceedings  in 
the  sequestration,  other  than  is  hereby  expressly  authorized  and  allowed,  shall  be 
deemed  illegal  and  void;"  and  that  "if  it  shall  be  proved  that  any  creditor  has 
privately  accepted  of  a  gratuity  or  higher  composition  for  giving  his  concurrence  to  the 
measures  proposed  in  behalf  of  the  bankrupt  or  his  friends,  he  shall  forfeit  his  debt, 
and  be  liable  in  restitution  of  what  he  has  received,  which  shall  go  into  the  general 
fund  of  division;"  and  by  section  61  similar  provisions  are  made,  with  the  express 
declaration  that  no  action  shall  lie  on  any  bill  granted  in  consequence  of  any  secret 
compromise  with  the  creditors  to  obtain  their  concurrence.  The  transaction  here  was 
a  private  agreement  with  an  individual  creditor  under  the  meaning  of  the  statute ;  and 
although  it  may  not  be  established  that  the  motive  of  the  parties  was  to  obtain  his  con- 
currence to  the  composition,  yet,  when  the  Court  has  the  concurrence  on  the  one  hand, 
and  the  gratuity  on  the  other,  they  must  give  effect  to  the  statute;  and  as  to  the 
bankrupt's  title  to  found  on  the  illegality  declared  by  the  statute,  it  was  settled  in  the 
case  of  Arroll,  even  under  a  private  composition-contract 

To  this  it  was  answered. 

The  illegality  declared  by  the  statute  is  confined  expressly  to  gratuities  given  to 
obtain  the  consent  of  individual  creditors,  while  here  it  is  proved  not  to  have  been 
given  for  that  purpose  at  all,  and  indeed  could  not  have  been  so  given,  as  the  composi- 
tion was  accepted  by  the  creditors  prior  to  the  transaction,  though  not  finally  approved 
of  by  them.  The  respondent  in  fact  gave  up  all  claim  under  the  sequestration,  and 
betook  himself  to  the  bankrupt's  personal  obligation,  drawing  no  composition  for  his 
debt ;  and  so  far  from  being  prejudicial  to  the  creditors,  the  arrangement  was  in  their 
favour,  as  his  dividend  was  thus  divided  among  them.  Besides,  it  is  only  for  behoof  of 
the  creditors  that  the  pioo-  [649]  -visions  in  the  statute  have  been  made,  and  conse- 
quently the  bankrupt  is  not  entitled  to  avail  himself  of  them ;  and  as  to  the  case  of 
Arroll,  it  was  clearly  a  gratuity  given  to  purchase  the  concurrence  of  the  creditors. 

The  Lord  Ordinary  repelled  "  the  reasons  of  advocation  founded  on  the  illegality  of 
the  promissory  note  libelled  on ; "  but,  in  reference  to  certain  other  reasons  founded  on 
allegations  as  to  Kerr's  circumstances,  his  Lordship  remitted  to  the  Magistrates  to  recall 
their  decemiture  against  him,  and  institute  an  inquiry  as  to  these. 

Kerr  having  reclaimed,  the  Court  altered,  found  that  the  transaction  was  illegal 
under  the  circumstances  in  which  the  parties  stood,  advocated  the  cause,  and  assoilzied, 
with  expenses. 

Lord  Jubtiok-Clbrk. — This  question  is  one  of  considerable  importance.  Arroll's 
case  was  one  certainly  not  under  the  statute,  and  had  reference  only  to  common  law  ; 
but  it  decides  this,  that  if  any  illegal  contract  is  gone  into,  the  bankrupt  is  entitled  to 
resist  fulfilment  of  it.  Now  what  is  the  present  case?  The  facts  are  fairly  explained 
by  the  defender  in  his  oath  with  reference  to  his  letter,  and  with  the  assistance  of  the 
statement  at  the  bar.  It  is  not  denied  that  this  man  was  given  up  in  the  application  to 
the  Court  as  a  concurring  creditor  to  the  composition  offered  by  the  bankrupt.  Under 
these  circumstances,  the  bankrupt  says,  I  hope  you  will  not  insist  on  the  cautioner 
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being  bound  for  the  four  Bhillinga,  and  will  trost  to  me.    If  this  penon  bad  then  said 
*'  I  will  have  my  name  struck  off  as  a  creditor  altogether/'  the  bankrapt  might  have 
given  him  what  he  pleased  when  he  became  rich.    He  complies  on  condition  of  gettiiig 
a  new  bill  for  the  old  debt,  which  he  receives  accordingly.    But  I  beg  leave  to  say,  that 
on  considering  the  facts  and  the  60th  section,  (for  I  doubt  if  the  61st  section  applies, 
as  it  relates  to  the  case  of  discharge,  where  the  composition  has  failed,)  the  transaction 
appears  directly  to  bring  this  man  under  its  operation.    What  I  go  upon  is  this,  that  if 
he  accepted  any  gratuity  for  giving  concurrence,  there  is  a  decluation  of  illegality  of 
the  proceeding,  and  consequently  the  enforcing  of  it  is  illegal,  and  may  be  resisted. 
Now,  this  man  ranks,  and  he  concurs  in  the  offer  of  composition,  and  is  reported  to  the 
Court  as  a  concurring  creditor,  in  the  application  for  approval ;  and  though  he  privately 
passes  from  the  composition,  yet  he  has  given  aU  the  concurrence  the  statute  requires^ 
jand  he  has  brought  himself  under  the  statute ;  and  if  the  Court  required  any  thing 
more  than  the  hct^  that  a  creditor  takes  a  gratuity  and  concurs,  it  would  defeat  the 
object  of  the  Legislature.    Therefore  I  must  say  that  I  differ  from  the  Lord  Ordinary, 
and  think  there  are  sufficient  grounds  to  find  that  the  respondent  cannot  operate  payment. 
He  should  have  appeared,  and  stated  that  he  was  no  longer  a  creditor,  and  withdrawn 
his  concurrence. 

LoBD  Glsnlbb. — I  am  a  little  puzzled.  Mr.  M'Dowall  has  just  given  as  fair  an 
account  of  the  matter  as  possible,  and  I  have  some  doubts.  The  [650]  most  material 
point,  I  think,  is  the  first  part  of  the  60th  section,  where  it  says  that  every  agreement 
with  individual  creditors  for  a  composition,  or  to  stop  proceedings  in  the  sequestration, 
other  than  is  expressly  authorized,  shall  be  deemed  illegal  and  void.  Now,  even  though 
the  respondent  made  a  sacrifice,  it  was  a  private  contract  as  to  the  composition,  and  ^e 
act  declaring  all  such  transactions  to  be  void  is  a  strong  thing;  and  the  doing  this 
privately  is  very  dangerous.  One  creditor  may  know  the  bankrupt's  affairs  better  than 
another,  who,  if  he  had  the  same  knowledge,  would  not  have  given  his  consent  to  the 
composition.  If  a  man  openly  withdraws,  no  doubt,  it  is  the  other  creditors'  fault  if 
they  do  not  inquire  why  and  whether  the  bankrupt  is  not  able  to  pay  more.  But  if  his 
name  still  remains  as  an  acceding  creditor,  all  this  leads  the  other  creditors  to  think 
that  it  is  a  reasonable  composition,  while  this  man  makes  private  stipulations ;  so  that, 
taking  M'Dowall's  conduct  in  the  most  favourable  view,  this  transaction  is  struck  at  by 
the  statute.  The  circumstance  of  this  man's  concurring  may  have  been  very  important 
in  procuring  the  discharge.  This  is  my  opinion ;  but  I  think  so  ill  of  the  defender's 
conduct,  that  a  little  would  make  me  change  it 

LoBB  PiTMiLLT. — I  coucur  with  the  opinion  delivered  from  the  Chair. 

Lord  Allowat. — This  is  not  an  action  founded  on  the  act  of  Parliament.  It  is  an 
action  for  recovery  of  L.100 ;  and  the  defence  is,  that  it  was  an  illegal  transaction,  by 
which  the  party  took  full  payment,  instead  of  a  composition.  I  cannot  take  into  view 
penalties  in  the  statute  here.  But  it  is  very  extraordinary,  that  after  the  decision  of 
this  Court  in  the  case  of  Arroll,  not  under  the  statute  at  all,  an  action  of  this  kind 
should  be  brought.  It  is  said  on  the  part  of  the  respondent,  that  the  transaction  was 
a  very  fair  one ;  but  there  is  an  unanimous  decision  of  the  First  Division  to  the  contrary 
on  precisely  the  same  poin<^,  Jameson,  &c.  15th  February  1815,  (F.C.)  which  was  jthe 
case  of  a  private  settlement.  Supposing  this  had  been  a  private  composition,  my  opinion 
would  have  been,  that  it  was  at  common  law  a  fraudulent  transaction,  and  that  no 
action  could  lie  on  the  bill ;  and  as  to  the  statute,  I  concur  with  the  Chair,  and  think 
it  is  just  a  declaration  of  the  common  law  enforced  by  penalties.  I  cannot  doubt  but 
that  the  Lord  Ordinary's  interlocutor  is  wrong. 

Advocator's  Authorities,— b*l  Geo.  III. ;  Jameson,  Feb.  1815,  (F.C.)  Arrol,  Feb.  24, 
1826,  {ante.  Vol.  IV.  No.  324). 

[Cf  Halyhurton  v.  RutTierford,  16  S.  1238,] 
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No.  198.  VI.  Shaw  551.    15  Fob.  1828.    let  Diy.  —Lord  MeadowbAnk. 

J.  Wilson,  and  the  Eev.  P.  Maobeath,  his  Trufltee,  Advocatora. — B.  Bell. 

J.  Holmes,  Bespondent — Skene — W,  Bell. 

Landlord  and  Tenant — Public  Burden — Contract. — Held  that,  under  an  agreement 
between  a  landlord  and  tenant  that  the  latter  should  pay  public  burdens,  income  tax 
is  not  included. 

Holmes,  as  proprietor  of  the  estate  of  Kirkstyle,  presented  a  petition  to  the  Sheriff 
of  Lanarkshire,  stating  that  he  had  verbally  let  to  Wilson  a  part  of  his  estate,  that  he 
had  remained  in  possession  for  eleven  years,  had  run  in  arrear  of  rent^  and  therefore 
praying  for  sequestration. 

In  defence  Wilson  denied  that  he  was  in  arrear,  and  stated  that  he  had  for  several 
years  paid  the  income  tax  due  by  Holmes,  for  which  he  was  entitled  to  credit. 

On  the  other  hand,  Holmes  alleged  that  Wilson  had  become  bound  to  pay  the  pubhc 
burdens,  under  which  was  included  the  income  tax.  Wilson  admitted  that  he  had 
agreed  to  pay  the  public  burdens,  but  denied  that  the  income  tax  fell  under  them,  or 
that  he  had  agreed  to  pay  it. 

[652]  The  Sheriff  having  appointed  Wilson  to  be  judicially  examined  in  regard  to 
this  matter,  he  brought  an  advocation,  on  the  footing  that  the  mode  of  proof  was 
incompetent.  Therei^ter  his  estates  were  sequestrated  under  the  Bankrupt  Act ;  and 
the  Rev.  Patrick  Macbeath,  minister  at  Glassford,  having  been  appointed  trustee,  was 
sisted  as  a  party. 

The  Lord  Ordinary  repelled  the  reasons  of  advocation,  remitted  HmpliGiter^  and 
found  expenses  due ;  but  the  Court  "  advocated  the  cause,  altered  the  interlocutor  of 
the  Lord  Ordinary,  and  found  that  the  alleged  engagement  on  the  tenant's  part  to  pay 
the  income  tax  can  only  be  proved  by  the  oath  of  party ;  and,  before  further  answer, 
allowed  the  respondent  to  lodge  a  minute  of  reference  to  such  oath,  if  he  shall  be  so 
advised." 

Some  of  their  Lordships  took  occasion  to  express  their  disapprobation  of  clergymen 
becoming  trustees  upon  sequestrated  estates. 


No.  199.  VL  Shaw  552.    15  Feb.  1828.     let  Div.— Lord  Oorehoiiae. 

J.  RiTCHiB,  Advocator. — Jejffrey — A.  M'NeUL 

J.  Wilson,  Respondent. — OUlies. 

Jurisdiction. — ^A  party  having  deposited  title-deeds  with  a  writer  carrying  on  business 
in  Glasgow,  but  who  was  not  a  member  of  any  of  the  Courts  there,  and  who  resided 
in  the  parish  of  Meams ;  and  having  raised  an  action  against  the  writer  before  the 
Magistrates  of  Glasgow  for  delivery  of  them,  and  the  title-deeds  being  within  their 
jurisdiction — Held  that  the  writer  was  amenable  to  their  jurisdiction. 

Wilson  presented  a  petition  to  the  Magistrates  of  Glasgow,  stating  that  he  was 
proprietor  of  certain  lands  in  the  parish  of  Mearns — that  in  the  course  of  business  he 
had,  through  his  agent,  delivered  his  title-deeds  to  James  Ritchie,  writer  in  Glasgow, 
within  his  office  in  Buchanan's  Court,  Trongate — that  he  refused  to  deliver  them  up, 
and  therefore  prayed  for  warrant  ordaining  him  to  do  so.  A  warrant  of  service  was 
granted,  which  was  executed  against  Ritchie  personally  within  the  city  of  Glasgow. 
Ritchie  admitted  that  the  title-deeds  had  been  delivered  to  him  in  Glasgow — that  he 
was  designed  as  writer  there,  and  had  an  office  at  the  place  mentioned,  and  where  the 
title-deeds  still  were ;  but  he  stated  that  he  was  not  a  member  of  any  of  the  Courts  in 
Glasgow — that  he  resided  with  his  father  in  the  parish  of  Meams,  and  that  he  had  done 
so  for  upwards  of  eleven  years,  and  therefore  the  Magistrates  had  no  jurisdiction  over 
him.  The  Magistrates  having  repelled  this  objection,  a  question  then  arose  as  [668]  to 
a  right  of  hypothec,  (which  it  is  immaterial  to  notice,)  and  Ritchie  was  ultimately 
orduned  to  deliver  up  the  title-deeds.    He  then  brought  an  advocation,  in  which  his 
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first  leaaon  was  rested  upon  the  objection  to  the  juriadiction ;  and  after  the  record 
had  been  closed,  the  Lord  Ordinary,  "in  respect  it  is  not  alleged  that  the  defender 
(advocator)  had  his  place  of  residence  within  the  jurisdiction  of  the  Magistrates  of 
Glasgow,  or  that  the  claim  pursued  for  arose  out  of  the  advocator's  business  as  an 
agent  in  any  Court  in  which  he  practised,  sustained  the  first  reason  of  advocation,  and 
remitted  to  the  Magistrates  with  this  instruction,  to  recall  the  interlocutor  sustaining 
the  jurisdiction,  and  to  dismiss  the  action  as  incompetent;  and  found  the  advocator 
entitled  to  expenses,  both  in  this  and  in  the  Inferior  Court." 

Wilson  having  reclaimed,  the  Court,  before  answer,  appointed  him  to  lodge  a  con- 
descendence, "stating  what  he  avers  and  offers  to  prove  respecting  the  advocator's 
occupying  an  office  for  transacting  business  within  the  jurisdiction  of  the  Magistrates  of 
Glasgow,  and  concerning  the  fact  that  the  writings  in  question  were  lodged  in  such 
office."  A  condescendence  was  accordingly  lodgCMl,  from  which  and  the  answers  it 
appeared  that  Ritchie  had  an  office  at  the  place  mentioned,  at  which,  however,  he  did 
not  reside— that  he  was  charged  for  and  paid  police  duties — was  entered  in  the  directory 
as  a  writer  in  Glasgow — that  the  deeds  were  delivered  to  him  within  that  office — and 
that  all  his  correspondence  in  regard  to  the  matter  was  dated  from  that  place. 

GillieSy  in  support  of  the  reclaiming  note,  therefore  contended,  That  as  the  deeds 
had  been  deposited  with  Ritchie  within  the  jurisdiction  of  the  Magistrates,  and  he  had 
thereby  come  under  an  obligation  or  contract  to  redeliver  them  at  that  place,  and  as  he 
had  been  personally  cited  within  the  city  of  Glasgow,  he  was  liable  to  the  jurisdiction 
of  the  Magistrates. 

Jejfrey^  on  the  other  hand,  contended.  That  as  Ritchie  had  not  his  residence  within 
the  jurisdiction  of  the  Magistrates,  and  consequently  had  no  domicile  there,  and  as  he 
was  not  a  member  of  any  of  the  Courts,  he  was  not  subject  to  their  jurisdiction. 

The  Court  "  altered  the  interlocutor  of  the  Lord  Ordinary ;  and  in  respect  that  the 
titles  were  delivered  to  the  advocator  in  Glasgow,  that  they  still  remain  there,  and  that 
it  must  be  held  as  pars  eontractiU  that  they  are  to  be  redelivered  to  the  respondent  in 
the  same  place,  repelled  the  first  reason  of  advocation,  and  remitted  to  the  Lord 
Ordinary  to  do  as  he  shall  see  cause  upon  the  merits  of  the  case,  and  also  upon  the 
point  of  expenses." 

[654]  Several  of  the  Judges  had  at  first  considerable  difficulty  on  the  question ;  and 
in  particular  Lord  Gillies  started  a  doubt  whether,  as  the  title-deeds  formed  an  accessory 
of  the  estate,  which  was  situated  in  the  parish  of  Meams,  any  action  could  be  brought 
before  an  Inferior  Court  in  regard  to  them,  or  at  least,  as  the  subject-matter  of  the 
contract  was  an  accessory  to  an  estate  beyond  the  jurisdiction  of  the  Magistrates,  they 
could  exercise  any  jurisdiction  in  relation  to  them ;  but  their  Lordships  ultimately  came 
to  be  of  opinion,  that  as  the  title-deeds  were  delivered  in  Glasgow,  the  contract^  as 
between  the  parties  under  which  Ritchie  was  bound  to  redeliver  them,  must  be  held  as 
having  been  made  there,  and  therefore  he  was  liable  to  the  jurisdiction  of  the 
Magistrates. 

Eespondenfe  AtUhorities.Shurp,  Feb.  21,  1822,  {ante,  Vol.  L  No.  382);  Jeffrey. 
Nov.  22,  1827,  {ante,  Vol.  VI.  No.  26);  Kames'  Law  Tracts. 
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Ann  Frew  or  M'Donald  and  Husband,  Advocators. — Sol-Oen.  Hope — More. 

J.  Frkw,  Eespondent. — Jameson — A.  AfNeill. 

Promsiona  to  Children — Clause — [Cumulative  Legacies  or  in  Substitution]. — ^A  &ther 
having,  by  postnuptial  contract,  settled  certain  heritable  property  on  his  son,  declaring 
that  if  he  failed  to  burden  the  heir  of  the  marriage  with  provisions  for  his  younger 
children,  the  heir  should  be  burdened  with  the  payment  of  L.40  to  each ;  and  having 
before  his  death  executed  a  testament  whereby  he  appointed  his  son  his  executor  and 
residuary  legatee,  and  burdened  him  as  such  with  the  payment  of  L.400  to  a  daughter, 
who  did  not  accept  the  provision,  but  betook  herself  to  her  legitim — Held  that  the 
son,  as  heir  of  the  marriage,  was  not  liberated  from  payment  of  the  L.40  by  the  father 
having  burdened  his  executry  with  the  L.400. 
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The  late  John  Frew,  by  poetnuptial  contract  of  marriage  entered  into  in  1786,  made 
certain  proviBiona  in  favour  of  his  wife,  which  she  accepted  in  lieu  of  all  claims,  and  he 
settled  on  the  heir  of  the  marriage  his  lands  of  Balquhanage,  reserving  to  himself,  "  in 
case  he  should  have  more  children  than  one,  to  burden  and  affect  the  heir  of  this 
marriage  succeeding  to  the  foresaid  lands  and  others  with  the  payment  of  what  sums  he 
shall  think  proper,  by  a  writing  under  his  hand,  to  appoint;"  and  declar- [6661 -iug, 
^*that  in  case  the  said  John  Frew  shall  fail  to  burden  the  heir  of  this  marriage  wiw  pro- 
visions to  the  yoxmger  children,  the  heir  shall  be,  and  hereby  is,  burdened  with  the 
maintenance  of  the  said  younger  children  till  they  attain  14  years  of  age  respectively ; 
and  also  the  said  heir,  upon  the  said  younger  children  attaining  the  said  age  of  14  years, 
to  pay  to  each  of  the  said  younger  children  the  sum  of  L.40,  sterling  money,  upon 
their  attaining  said  age,  with  interest  thereof  from  the  said  term  of  payment  till 
payment." 

In  the  year  1822  John  Frew  executed  a  testament^  in  which  he  appointed  his  son, 
the  respondent^  who  was  heir  of  the  marriage  above  mentioned,  to  be  his  executor  and 
residuary  legatee,  and  at  the  same  time  burdened  "  the  said  James  Frew,  as  my  executor 
and  univerral  legatee,"  with  the  payment  of  L.400  to  his  daughter,  the  advocator  Ann 
Frew,  which  was  declared  to  be  ''in  full  of  her  bairn's  part  of  gear,  portion,  legitim 
and  all  other  claims."  John  Frew  having  died  shortly  after  the  execution  of  this  testa- 
ment»  Ann  his  daughter  repudiated  the  provision  of  L.400  contained  in  the  testament, 
and  along  with  her  husband  raised  an  action  before  the  Sheriff  of  Stirlingshire  against 
her  brother  James  Frew  for  payment  of  her  legitim,  and  also,  as  representing  her  mother, 
for  a  share  of  the  goods  in  communion.  On  production,  however,  of  the  marriage-con- 
tract, which  had  been  lost  sight  of,  she  abandoned  her  conclusion  regarding  the  goods 
in  commxmion,  and  raised  a  supplementary  action  for  payment  of  the  L.40,  with 
which  the  heir  of  the  marriage  was  burdened  by  the  contract  in  &vour  of  the  younger 
children. 

In  defence,  it  was  pleaded  by  James  Frew,  That  the  L.400  with  which  he,  who  was 
the  heir  of  the  marriage,  was  biudened  by  his  father's  testament  in  favour  of  his  sister, 
was  implement  of  the  condition,  on  the  failure  of  which  alone  the  L.40  was  to  be 
exigible,  as  double  provisions  could  never  be  presumed ;  and  that  although  his  sister  had 
repudiated  this  provision,  that  was  of  no  consequence,  as  her  father  nevertheless  had 
thereby  fully  implemented  the  condition. 

To  this  it  was  answered.  That  the  provision  contemplated  in  the  contract,  as  intended 
to  supersede  the  L.40  there  provided,  was  a  provision  to  be  laid  on  the  heir  of  the 
marriage  as  such,  and  that  the  L.400  with  which  he  was  burdened  expressly  as  executor, 
was  not  intended  to  supersede,  and  could  not  supersede,  the  previous  burden  laid  on  the 
heritage  by  the  contract  of  marriage ;  and  at  all  events  that  she  did  not  claim  that  pro- 
vision, but  only  her  legitim,  the  insisting  on  which  never  could  bar  her  from  claiming 
the  L.40.  The  Sher^  found,  that  "  in  respect  the  [666]  father  of  the  parties  in  his 
testament  and  deed  of  settlement  burdened  the  defender,  who,  it  is  not  denied,  is  the 
heir  of  the  marriage  referred  to  in  the  postnuptial  contract  libelled  on,  with  a  provision 
of  L.400  to  the  pursuer  Ann  Frew,  he  is  thereby  relieved  of  the  bnrden  imposed  on 
him  in  the  said  contract"  Ann  Frew  and  her  husband  having  thereupon  brought  an 
advocation,  the  Lord  Ordinary  found  that  the  provision  of  L.400  in  the  testament "  bore 
no  reference  to  said  contract  of  marriage,  and  not  only  did  not  burden  the  heir  of  the 
marriage  with  payment  of  said  sum,  but  burdened  him  expressly  as  an  executor  and 
legatee ;  and  therefore,  as  the  advocators  Ann  Frew  and  her  husband  repudiate  said 
provision  of  L.400,  that  she  is  entitled  to  the  L.40  provided  by  the  contract  of  marriage ; " 
and  his  Lordship  thereupon  advocated  the  cause,  and  decerned  for  this  sum  accordingly. 
The  Court  unanimously  adhered. 


No.  203.  VI.  Shaw  556.    16  Feb.  1828.    2nd  Diy.^Lord  Medwyn. 

J.  Macfarlane,  Advocator. — Brown, 

W.  Watt,  Bespondent. — D,  of  F.  Mo^Mreiff'—OamingTuLmt, 

Proof — WrU — Sheriff  Court  Process. — A  creditor  on  a  bill  having  marked  on  it  certain 
payments  as  made  to  account  and  in  full  of  the  within  bill,  and  having  delivered  the 
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bill  to  one  of  the  obUgants  who  was  a  cautioner,  and  had  made  the  last  payment,  and 
who  thereupon  diachaiged  the  principal  debtor ;  and  the  creditor  having  thereafter 
presented  a  snmmaiy  petition  to  the  Sheriff  for  recovery  of  the  bill,  and  repetition  of 
one  of  the  partial  payments  which  he  alleged  had  been  marked  by  mistake  aa  paid  to 
aooonnt  of  the  bill,  when  in  troth  it  was  not ;  and  the  Sheriff^  after  remitting  the  prooeas 
to  the  ordinary  action  roll,  having  allowed  a  proof  of  this  allegation  by  parole — Held 
that  this  was  incompetent^  and  that  certain  circomstances  appearing  in  the  case  were 
not  sufficient  to  warrant  a  departure  from  the  general  role ;  and  Observed  that  the 
summary  petition  was  an  incompetent  fonn  of  procedure  in  such  a  case,  and  was  not 
remedied  by  ordering  the  cause  to  the  ordinary  action  rolL 

Hugh  Macfu'lane  was  tenant  of  the  &rm  of  Auchray,  belonging  to  the  Dnke 
of  Montrose,  at  a  rent  of  L.316,  and  he  was  proprietor  of  a  farm  ctdled  Gallichra, 
in  which  the  respondent  John  Macfarlane  was  tenant    Having  &llen  into   arrearB 
of  rent  to  the  Duke  for  the  &rm  of  Auchray,  he  granted,  along  with  John  Macfarlane 
as  cautioner,  a  bill  for  the  amount^  viz.  L.  170,  to  the  respondent  Watt,  at  Uiat  time 
lus  Grace's  chamberlain.    The  bill  was  dated  in  July  1819,  and  was  payable    on 
demand.    In  December  1820  it  was  delivered  up  to  John  Macfarlane,  with  two  mark- 
ings of  payment  holograph  of  Watt^ — ^the  one  dated  7th  March  1820,  ''received  from 
Mr.  H.  Macfarlane  seventy-five  pounds  in  part  payment  of  the  within  bill," — and  the 
[657]  other  dated  the  16th  December,  the  day  when  the  bill  was  delivered,  ''received 
ninety-five  pounds  in  full  of  the  within,  and  L.3  :  9  :  1  of  expenses  incurred  at  Dam- 
blane ; "  and  in  some  proceedings  in  the  Sheriff  Court  of  Perth  for  sequeetiation  of  Hugh 
Macfarlane's  crop  between   the  dates  of  these  markings,  it  was  judicially  stated  by 
Watt  that  L.76  had  been  paid  to  account  of  the  bill.     Hugh  Macfarlane's  affairs  had 
previously  become  embarrassed,  and  in  November  1819  he  executed  a  trust-deed  for 
behoof  of  his  creditors,  to  which  John  Macfarlane  acceded,  and,  on  his  paying  up  the 
balance  of  the  bill,  he  ranked  for  that  sum,  accepted  a  composition  thereon,  and  con- 
curred in  a  discharge.     Some  time  after  this,  towards  the  end  of  the  year  1824,  a 
summary  petition  was  presented  by  Watt  to  the  Sheriff  of  Perthshire,  praying  to  have 
it  found  that  only  L.95  had  been  paid  to  account  of  the  above-mentioned  biU,  and  to 
have  John  Macfarlane  ordained  to  deliver  it  up  till  payment  of  L.75,  and  for  decree  of 
payment  against  John  and  Hugh  Macfarlane,  jointly  and  severally.     In  support  of  this 
petition  Watt  alleged,  that  the  trustees  under  Hugh  Macfarlane's  tnistdeed  having 
entered  into  the  farm  of  Auchray,  become  bound  for  the  rent  for  crop  1819,  in  order  to 
prevent  a  sequestration ; — ^that  they  appointed  one  Donald  Kobertson,  nephew  of  Hugh 
Macfarlane,  to  be  their  factor,  who  intromitted  with  the  funds  of  the  estate ; — that  this 
person,  on  the  7th  of  March  1820,  made  a  payment  out  of  the  trust-funds  as  in  part 
payment  of  the  rent  of  crop  1819,  for  which  the  trustees  were  liable ;  but  that  he 
(Watt)  had,  by  mistake,  supposed  that  it  was  a  payment  for  behoof  of  Hugh  Macfarlane 
in  part  liquidation  of  the  bill,  and  under  this  mistake  had  made  the  marking  on  the 
bill,  and  die  statement  in  the  process  of  sequestration,  and  had  afterwards  delivered  up 
the  bill  as  paid  in  full,  when  he  received  from  John  M'Farlane  the  L.95,  which  he  then 
supposed  to  be  the  balance  due ;  but  that,  in  settling  accounts  with  the  trustees,  he  had 
aftervrards  discovered  the  mistake,  and  that  the  L.75  had  truly  been  paid  by  the  trustees 
out  of  the  trust-funds  in  liquidation  of  the  rent  of  crop  1819.     In  evidence  of  these 
allegations,  he  produced  an  unstamped  receipt  by  himself  to  Kobertson  of  the  same  date 
with  the  first  marking  on  the  bill,  and  bearing  to  be  for  a  similar  sum  of  L.75  in  pay- 
ment of  rent ;  and  he  produced  another  receipt  to  show  that  Kobertson,  as  factor,  had, 
before  this  date,  intromitted  with  the  trust-ftmds  and  in  particular  had  received  from 
the  advocator  L.168,  as  the  rent  of  Callichra,  on  the  3d  of  the  same  month  of  March ; 
and  he  further  offered  to  prove  his  averments  by  parole  testimony,  and  particularly  by 
the  evidence  of  Kobertson  and  Hugh  Mac&rlane. 

[668]  In  opposition  to  this,  the  advocator  John  Mac&rlane  contended, 

1.  That  a  summary  petition  was  an  incompetent  form  of  trying  a  question,  which 
undoubtedly  required  a  regular  action. 

2.  That  Watt  was  barred  from  demanding  repetition  by  his  own  holograph 
acknowledgment^  his  judicial  statements,  and  allowing  the  advocator  to  discharge  Hugh 
Macfarlane  on  receiving  a  composition  on  L.95  only,  while  he  otherwise  would  have 
at  least  ranked  for  the  full  amount  of  the  bill,  and  perhaps  might  not  have  consented 
to  a  discharge  at  all,  had  his  claim  been  for  the  full  L.170. 
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3.  That  parole  pioof  was  not  admiBfidble  to  redargue  the  written  evidence  of  the 
receipts  on  the  bill ;  and, 

4.  That,  at  all  events,  Robertson  and  Hugh  Macfu'lane  were  both  disqualified  by 
interest. 

The  Sheriff,  with  a  view  to  remedy  the  defect  in  point  of  form,  remitted  the  petition 
to  the  ordinary  action  roll ;  and  then,  after  finding  that  the  composition  which  would 
have  been  recovered  from  Hugh  Macfarlane's  estate  on  the  L.75,  had  the  full  amount 
of  the  bill  been  ranked  for,  must  form  a  deduction  on  any  sum  to  be  decerned  for,  he 
allowed  the  proof  craved  by  Watt^  and  found  that  Robertson  and  Hugh  Macfarlane 
were  admissible  witnesses.  On  this  John  Macforlane  brought  an  advocation  with  leave, 
as  to  the  mode  of  proof.  The  Ordinary,  "  in  the  peculiar  circumstances  of  the  case," 
repelled  the  reasons  of  advocation,  and  remitted  Hmpliciter ;  but  the  Court  altered, 
advocated  the  cause,  assoilzied  the  advocator,  and  found  him  entitled  to  expenses. 

LoBD  Oridikart. — ^The  Lord  Ordinary  is  anxious  to  explain  the  grounds  of  the 
above  interlocutor,  in  case  it  should  be  supposed  that  he  does  not  recognise  the  rules  of 
evidence  which  were  so  well  pleaded  to  him,  that  it  is  incompetent  by  our  law  to  cut 
down  or  qualify  writing  by  witnesses,  except  in  cases  of  force,  fraud,  &c.,  or  to  prove 
by  that  species  of  evidence  the  payment  of  money.  The  cases  pleaded  upon  by  the 
respondent  to  get  the  better  of  this  general  rule  in  the  present  case,  do  not  seem  very 
closely  to  apply ;  nor  can  the  Lord  Ordinary  agree  with  him,  that  proof  by  witnesses 
''  is  always  competent  where  special  facts  are  offered  to  be  proved,  not  reconcileable  to 
the  tenor  of  the  writing,  and  the  relative  circumstances  attending  it;"  for  if  this  were 
so,  a  proof  by  witnesses  would  always  be  competent  to  cut  down  or  qualify  a  written 
document.  But  it  appears  that  the  Court  have  sanctioned  this  principle,  to  the  effect 
of  modifying  in  some  special  causes  the  general  rule,  that  if  the  admitted  facts  of  the 
case,  or  the  real  evidence  in  it^  show  that  the  writing  does  not  express  the  true  or  full 
meaning  of  the  parties,  parole  evidence  may  be  resorted  to  in  order  to  complete  the 
proof,  already  showing  that  the  written  document  cannot  be  relied  on  as,  per  se,  correct 
evi-  [5591  -dence  of  what  was  done,  and  going  far  at  the  same  time  to  show  what  are 
the  true  facts ;  and  the  aid  of  parole  evidence  will  be  taken  or  refused,  just  as  the  real 
evidence  already  in  the  case  is  pregnant  or  not  against  the  written  documents. — See, 
on  the  one  side.  Gun  v.  Fraser^  5th  June  1714;  Pentland  v.  Bell,  23d  May  1822; 
Crawford  v,  Munro,  25th  February  1823, — where  such  a  proof  was  allowed; — and,  on 
the  other  side,  Stewart  v.  Syme,  12th  December  1815;  Harris  v,  Churchill,  2d  March 
1822, — where  it  was  refused.  Now,  in  the  present  case,  there  are  various  admitted  or 
estaUished  facts  which  almost  prove  the  statement  of  the  respondent  that  it  was  through 
mistake  he  marked  the  payment  of  L.75,  on  7th  March  1820,  on  the  bill  for  L.170 
then  in  his  possession,  instead  of  stating  it  in  the  books  as  payment  of  rent  1819. 
I.  It  is  stated  in  the  Inferior  Court,  and  not  denied,  that  Hugh  Macfarlane  granted  the 
trustdeed  in  favour  of  his  creditors,  divesting  himself  of  the  management  of  his  affetirs, 
on  the  22d  of  November  1819.  2.  It  is  proved  by  receipt  No.  10  that  at  least,  on  the 
3d  of  March  1820,  the  trustees  were  in  the  management^  by  Donald  Robertson  as  their 
^tor.  3.  The  same  receipt  shows  that^  on  the  ^  of  March  1820,  Donald  Robertson, 
on  their  behalf  received  L.168  from  the  advocator,  as  the  rent  of  Callichra  from 
Whitsunday  1819  to  Whitsunday  1820,  due  at  Martinmas  1819.  4.  By  entering  into 
possession  of  Auchray,  the  trustees  were  liable  for  rent  1819  payable  at  Martinmas 
1819,  and  March  1820;  and  it  is  further  stated  that  they  pledged  their  personal 
responsibility  for  it^  to  prevent  a  threatened  sequestration.  5.  By  No.  21  it  appears 
that,  on  the  7th  of  March  1820,  the  respondent  <<  received  from  Mr.  Macfarlane,  by 
the  hands  of  Mr.  Robertson,  L.75  to  account  of  rent^"  not  on  account  of  the  bill 
6.  The  respondent^  upon  receiving  this  payment,  marked  it  on  the  back  of  the  bill,  as 
received  from  Mr.  H.  M*Farlane,  ''  in  part  payment  of  the  within  bill"  7.  It  is  stated 
by  the  respondent,  and  seems  not  to  be  questioned,  that  it  was  only  in  1824,  when  he 
came  to  settle  finally  with  the  trustees,  who  claimed  the  payment  of  L.75,  which  had 
not  been  credited  to  them,  that  he  discovered  the  mistake  in  applying  the  payment  to 
him  of  that  date  to  the  bill. 

While  these  circiunstances  render  it  next  to  impossible  that  Hugh  Macfarlane  could, 
at  the  date  of  the  payment,  have  the  means  of  paying  such  a  sum  of  money,  it  shows 
that  Donald  Robertson  paid  it — that  he  was  factor  for  the  trust<ees,  and  had  funds  of 
theirs  in  his  hands,  having,  on  their  behalf,  received  a  much  larger  sum  a  few  days 
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before.  It  is  farther  shown  that  he  peid  it  on  aoooant  of  rent ;  and  it  seems  inconaistfrnt 
with  this  that  it  should  be  applied  to  the  bill,  instesd  of  the  rent  for  which  the  trustees 
had  become  responsible.  In  these  circnmstsnces^  it  would  seem  competent  to  establiah 
by  Hugh  Macfarlane  that  the  payment  wss  not  made  by  him,  or  with  Mb  funds,  in  part 
payment  of  the  bill ;  and  by  Donald  Sobertson,  that  tiie  money  was  part  of  the  trost- 
funds,  and  paid  by  him  in  dischaige,  pro  ianio^  not  of  the  bill,  but  of  rent  1819. 

The  Sheriff  seems  to  have  obviated  the  objection  that  the  advocator  cannot  now 
rank  for  the  sum  of  L.75,  by  allowing  him  credit  for  the  divi-  [660]  -dend,  as  if  he  had. 
It  is  plain  the  advocator  acceded  to  £e  general  measure,  and  never  had  any  intention  of 
retaining  his  rent,  as  he  paid  his  rent  on  3d  March  1820,  while  the  whole  bill  was  due ; 
and  further  subscribed  the  discharge  on  11th  November  1821,  after  having  paid  up  and 
ranked  for  the  balance  of  the  bill,  paying  that  day  to  the  trustees  L.92,  IChi. 

LoBD  Allowat. — ^I  confess  this  is  a  troublesome  and  confused  case ;  but  I  have 
brought  it  to  these  propositions.  1.  This  man  is  admitted  in  the  papers  to  have  been 
merely  a  cautioner  on  the  bill,  and  he  could  have  relieved  himself  at  once,  as  being 
tenant  of  Callichra.  Kow  the  bill  was  retired  by  the  cautioner,  and  is  produced  by 
him ;  and  the  question  is,  whether  this  Court  can  renovate  by  parole  proof  an  obliga- 
tion constituted  solely  by  writ.  The  bill  was  discharged  by  the  writing  of  ti^is  man 
himself;  and  can  a  bill  extinguiahed  in  the  cautioner's  hiuid  be  renewed  by  parole 
evidence?  But,  2.  It  is  necessary  to  prove  that  the  L.75  was  paid  by  Robertson.  I 
had  supposed  from  the  Lord  Ordinary's  note,  that  the  receipt  was  a  legal  document ; 
but  it  is  unstamped,  and  the  Court  cannot  look  at  it  And  can  I  allow  payment  of 
this  L 76  to  be  proved  by  parole  proof!  But  there  is  a  third  point  equally  conclusive. 
This  cautionary  obligation  was  extinguished  by  payment  of  the  principal  obligation ; 
and  the  object  of  this  action  is  to  revive  the  cautionary  obligation,  after  the  pursuer  had 
led  the  cautioner  to  discharge  the  principal ;  and  Hugh  Macfarlane,  together  with  his 
nephew,  is  proposed  to  be  called  as  a  witness  in  order  to  land  this  burden  on  his 
cautioner,  after  he  has  been  discharged  by  him.  This  is  the  most  startling  proposition 
of  all.    Any  one  of  these  points  is  sufficient  for  the  decision  of  this  cause. 

LoBD  PmciLLT. — I  concur  in  every  thing  that  has  been  stated,  and  must  notice, 
besides,  a  preliminary  objection  to  the  whole  claim.  The  receipt  on  the  bill  and 
delivery  discharges  it;  and  a  reduction  would  have  been  necessary  to  correct  the 
alleged  mistake ;  but,  instead  of  this,  a  summary  petition  was  presented  for  delivery  of 
the  bill,  and  payment.  This  was  altogether  incompetent.  But  going  to  the  merits,  I 
cannot  hesitate  in  concurring  entirely  with  the  opinion  of  Lord  Alloway.  There  may 
be  equity  in  the  Lord  Ordinary's  interlocutor ;  but  we  cannot  depart  itom  the  strict 
rule  of  law,  that  a  written  discharge  cannot  be  cut  down  by  parole  evidence.  If  it  were 
admitted  here,  I  do  not  see  where  it  could  be  rejected.  This  is  not  a  case  at  all  where 
parole  evidence  may  be  allowed  to  correct  an  error.  Where  there  is  a  latent  ambiguity, 
parole  proof  may  be  admitted,  but  only  where  the  deed  cannot  get  effect  without  it, — 
as,  where  the  huids  of  Craig  are  sold,  and  the  seller  has  Korth  imd  South  Craigs.  The 
document  cannot  take  effect  without  parole  to  show  which  is  meant.  But  if  it  can  take 
effect  without  parole,  such  evidence  is  not  competent.  If  the  marking  on  the  bill 
merely  was,  "Received  L.75,"  there  might  have  been  a  latent  ambiguity,  and  perhaps 
parole  might  have  been  allowed  to  have  shown  whether  it  was  paid  to  rent  or  bUl ;  but 
there  is  no  ambiguity,  for  the  payments  are  stated  to  have  be^  in  part  and  full  "  of 
the  within  bill"  The  Dean  tries  to  get  rid  of  that  by  founding  on  the  receipt  To  this 
it  is  answered,  that  it  is  not  stamped ;  but  even  if  it  could  be  looked  at,  it  [561]  would 
not  do,  because  the  bill  also  was  granted  for  rent,  and  so  the  L.75  might  still  be  for 
rent^  though  in  payment  of  the  bill.  It  would  be  most  dangerous,  if  we  allowed  parole 
to  cut  down  so  clear  a  document  as  this ;  and  without  going  into  the  other  points,  on 
which  I  agree  with  Lord  Alloway,  I  think  we  must  support  the  law  of  the  country, 
and  alter  the  Lord  Ordinary's  interlocutor. 

Lord  Glbnleb. — I  cannot  see  any  ground  to  suppose  that  a  mistake  has  happened 
here ;  for  even  if  effect  was  given  to  the  unstamped  receipt  on  the  back  of  the  bill,  we 
have  an  acknowledgment  in  payment  of  the  bill,  and  of  the  same  date  we  have  a  receipt 
as  for  rent.  Now,  is  there  any  thing  absurd  in  supposing  both  payments  were  madet 
There  is  no  absurdity  in  supposing  that  Watt  made  it  a  condition  that  Sobertson  should 
pay  L75  of  money  to  the  bill,  and  that  the  trustees,  being  liable  for  the  current  rent, 
should  pay  another  L.75  for  rent.    That  is  much  more  natural  than  that  Mr.  Watt 
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should  grant  two  receipts  for  only  one  payment.  Sober fson  may  have  lost  L.75,  but 
he  should  have  brought  both  parties  into  the  field.  And  it  is  a  very  strong  circum- 
stance that  Watt,  in  his  action  against  the  trustees,  states  that  he  got  payment  of  L,76 
to  the  bilL  I  can  see  no  propriety  in  allowing  this  proof,  particularly  by  the  evidence 
of  Robertson.  Then  there  is  another  point : — If  any  thing  is  done  by  which  a  cautioner 
is  led  to  discharge  his  securities,  the  creditor  cannot  afterwards  come  on  the  cautioner ; 
and  it  is  very  extraordinary  indeed  to  allow  a  question  of  this  kind  to  be  instituted  by 
a  summary  petition,  which  is  not  cured  by  putting  it  to  the  ordinary  action  roll,  &c. 
The  party  is  entitled  to  be  cited  by  regular  action. 

LoBD  Justios-Clbbk. — I  am  entir^y  of  the  same  opinion  as  to  the  form  of  process ; 
and  as  to  the  merits,  I  concur  with  the  opinion  delivered  by  Lord  Alloway. 

[Cf.  PhUlpotts  V.  EaSy  9  D.  1431.] 


No.  203.  VX  Shaw  561.    16  Feb.  1828.    2iid  Div.— Lord  Mackenzie. 

W.  Miller  and  W.  Smellie,  Advocators  and  Defenders. — Jejffrey — JamesoTi. 

A.  Brown,  Bespondent  and  Pursuer. — SoL-Oen.  Hope — A,  iPNeill 

Reference  to  Oaih. — Reference  to  oath  in  a  civil  action,  founded  on  an  assault  which 
was  liable  to  be  prosecuted  criminally,  refused  to  be  allowed. 

The  respondent  Brown  having  raised  a  summons  before  the  Sheriff  of  Lanarkshire, 
setting  fortii  that»  on  a  certain  occasion  when  driving  his  cart  on  the  public  road,  he 
was  met  by  the  advocators  Miller  and  Smellie,  who  attacked  him  with  most  opprobrious 
epithets,  and  challenged  him  to  fight  with  them,  and  that,  on  his  refusal,  they  ''  violently 
and  outrageously  struck  the  complainer  over  the  back  with  large  sticks  or  rackpins ; 
and  when  the  complainer  shifted  to  the  other  side  of  his  cart  to  be  out  of  [562]  the 
reach  of  the  blows,  they  seized  stones,  threw  them  at»  and  struck  the  complainer  there- 
with," whereby  he  "was  seriously  injured,  besides  insulted;"  and  concluding  for 
damages.  He  referred  the  allegations  thus  set  forth  to  the  oath  of  the  defenders. 
This  was  objected  to  by  them,  on  the  ground  that  the  facts  alleged  amounted  to  an 
indictable  offence,  as  to  which  they  could  not  be  called  on  to  criminate  themselves. 
The  Sheriff-substitute  refused  to  allow  the  reference,  and,  in  respect  no  other  proof  was 
offered,  assoilzied  the  defenders ;  but  his  judgment  was  altered  by  the  Sheriff-depute, 
who  appointed  them  to  depone,  and,  on  their  failure,  decerned  for  damages  to  the 
extent  of  L,5.    They  brought  an  advocation,  in  which  they  pleaded, 

That  as  they  were  still  liable  to  be  criminally  prosecuted  by  the  public  prosecutor, 
they  could  not  be  caUed  on  to  emit  an  oath  which  might  operate  to  their  prejudice 
with  reference  to  such  prosecution,  and  as  to  a  matter  which  might  tend  materially  to 
iigure  their  character;  and  that  the  incompetency  of  such  a  reference  had  been 
determined  in  the  late  cases  of  M'Eachem  and  M'Callum. 

To  this  it  was  answered,  That  the  offences  charged  in  these  two  cases  would  have 
inferred  legal  infamy,  while  the  acts  alleged  here  were  not  of  an  aggravated  nature, 
there  being  no  effusion  of  blood  or  danger  of  life,  and  could  not,  if  established  in  a 
criminal  suit,  affect  either  life,  limb,  or  fame — ^in  which  cases  alone  reference  to  oath  in 
a  civil  suit  was  incompetent,  agreeably  to  a  great  many  authorities ;  and  that  the  oaths 
could  not  be  adduced  as  evidence  against  the  defenders  in  a  subsequent  criminal 
prosecution. 

The  Lord  Ordinary  appointed  the  cause  to  be  enrolled,  in  order  that  the  respondent 
might  say  if  he  desired  to  have  the  cause  sisted,  "  in  order  to  give  time  for  his  Inringing, 
with  concurrence  of  the  public  prosecutor,  a  penal  action  for  the  assault,  of  which  the 
conclusions  may  be  restricted  or  limited  to  a  pecuniary  fine;"  and  thereafter  the 
respondent  having  declined  to  prosecute  criminally,  his  Lordship  found  the  reference 
not  competent,  and  "  as  no  other  proof  is  offered,"  assoilzied  the  defenders,  but  found 
no  expenses  due.  The  Court  adhered,  but  allowed  expenses  from  the  date  of  the  Lord 
Ordinary's  interlocutor. 

LoBD  Jubtiob-Clbrk. — This  case  is  of  some  importance  j  and  I  cannot  help  thinking 
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that  if,  when  a  party  piosecutes  civilly  an  indictable  offeace,  referanoe  to  the  defender's 
oath  is  to  be  allowed,  it  would  be  reiy  dangerous.  I  do  not  ondetatand  the  inter- 
mediate procedure  of  t^e  Lord  Oidinary ;  bat  I  think  the  reference  should  not  be 
allowed,  on  the  [663]  principle  that  a  party  who  remains  liable  to  a  criminal  proaecn- 
tios  ought  not  to  be  put  in  the  piejn(ycial  dtoation  of  having  made  a  statement  od 
oath  as  to  the  facts  which  may  form  the  ground  of  sach  prosecutiou ;  althoi^b  the 
respondent  ia  right  in  saying  that  in  the  Cnminal  Court  his  oath  wonld  not  be  received 
aa  evidence,  be^nse  it  is  only  voluntary  declarations  that  ore  so.  That  by  no  means 
decides  this  question,  however.  What  ia  charged  here  clearly  amounts  to  an  indictable 
offence — a  flognuit  assault  and  outrage,  stranger  than  many  coses  which  are  brought 
before  the  Criminal  Court ;  and  it  is  of  no  consequence  tl^t  Brown  saya  he  will  not 
prosecute  criminally.  The  public  prosecutor  may  do  so ;  and  if  convicted,  the  defenders 
might  be  visited  with  a  most  severe  punishment.  I  do  not  say  the  crime  of  assault 
infers  le^  infamy ;  but  if  great  injury  to  the  person  was  proved  to  have  been  sustained, 
parties  guilty  might  be  transported;  and  even,  as  here  charged,  it  would  infer 
imprisonmant  for  a  considerable  period.  I  can  never  agree  to  subject  a  party  to  such 
torture  as  to  refer  to  his  oath  a  matter  of  this  kind,  which  besides  mi^t  furnish  means 
for  convicting  him,  though  the  oath  could  not  be  used  as  a  piece  of  evidence.  The 
principle  is  quite  plain,  that  when  a  party  prosecutes  civilly  for  a  matter  of  crime,  he 
must  make  it  out  by  other  evidence  than  the  oath  of  party. 

Lord  Glbnlkb. — I  was  not  satiafied  that  it  was  a  good  reason  for  the  judgment 
that  the  pursuer  declined  to  prosecute;  and  it  is  clear  that  no  oath  emitted  here  could 
be  adduced  as  evidence  in  the  Criminal  Court.  But  there  is  another  consideration,  that 
private  parties  might  solder  up  crimes  by  compromise,  if  encouragement  was  given  to 
proceedii^  of  this  nature.  I  would  propoee  to  remit  the  case  to  the  public  prosecutor, 
which  would  obviato  the  only  objection  to  letting  this  man  have  justice  done  him. 

LoBD  PimiLLT. — I  concur  with  the  opinion  delivered  from  the  Chair.  No  doubt 
the  oath  could  not  be  used  in  the  Criminal  Court;  but  it  is  quite  plain  that  the  par^ 
being  obliged  to  emit  such  an  oath  might  pr^udice  him  very  much. 

Lord  Allowat. — I  am  entirely  of  the  same  opinion. 

Advocatot't  Authorities. — 2  Hume,  326  j  Tait's  Evidence,  336,  and  authomties  tiiere 
referred  to;  M-Gochen,  May  13,  1824,  (ante.  Vol.  IIL  Ko.  10);  M'Callum,  Feb.  18, 
1825,  (ante,  Vol  III.  No.  377). 

Retpondenft  Auihoritiet. —ii  Staii,  5,i;  32  Bank.  4,  4 ;  4  Eisk.  4,  94,  and  2,  9 ; 
M-Kenrie,  tit.  26;  Edgar,  Feb.  13,  1634,  (9393);  Thomson,  Nov.  15,  1677,  (9397); 
Boswell,  Jan.  29,  1712,  (9397  and  7599);  Hamilton,  June  16,  1742,  (7336);  Fiscal  of 
Edinburgh,  June  27,  1787,  (9401);  Clark,  Nov.  20,  1819,  (F.C.). 


No.  2M.  VI.  Shaw  664.    IS  F«b.  1S28.    2nd  Div.— Lord  Ibuslceuie. 

P.  Jaedihb,  T.  Jackson,  and  J.  Sxm,  Advocatore.— t/«^«y-— <SAaw. 

W.  M'Fablane,  Keepondent. — Jartieson. 

[PartneriihiplSQciety — [Qooda  purchased  on  credit  of  individual  Portner].— Ciroum- 
stancee  in  which  the  partners  of  a  concern  for  running  a  coach  were  held  not  liable 
for  the  rent  of  a  uoach  of&ce  taken  by  one  of  their  nnmber,  and  used  by  him  for 
selling  tickets  for  the  coach. 

The  three  advocators,  along  with  one  Oardner  and  certain  other  persons,  were 
engaged  in  a  joint  paTtneiahip  or  adventure  for  running  a  stage-coach,  called  the 
Tel^rapb,  between  Edinburgh  and  Glasgow.  The  manner  in  which  the  concern  was 
managed  was  this: — The  coach  wsa  contracted  for  from  a  coachmaker  for  a  certain 
annual  allowance  which  came  out  of  the  general  fund  of  profits,  and  each  of  the 
partners  undertook  to  convey  it  a  certain  number  of  miles,  of  which  he  bore  the  whole 
expense,  the  horses  being  his  own  private  property,  kept  in  his  own  stablea,  and  by  his 
own  servants ;  and,  on  ^e  other  hand,  each  partner  drew  a  proportion  of  the  profits, 
after  the  deduction  of  certain  general  or  common  expenses,  elfeiring  to  the  number  of 
mike  for  which  he  undertook.     The  tickets  were  sold  at  Glasgow  by  two  of  the 
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advocatois,  Beid  and  Jackson,  and  by  G^ardner,  and  at  Edinburgh  by  Mackay,  another 
partner ;  and  each  of  these  parties  was  allowed  from  the  general  fimd  L.5  at  each  two- 
monthly  settlement^  stated  in  the  accounts  as  ^*  office  "-money,  which,  with  the  money 
received  for  booking  parcels,  was  the  only  remuneration  for  their  trouble  in  selling 
tickets.  Jardine,  Beid,  and  Mackay,  being  hotel-keepers,  appropriated  one  of  the 
rooms  in  their  hotels  as  an  office,  while  Grardner  was  obliged  to  rent  an  office.  For  this 
purpose  he,  several  years  ago,  took  from  one  Marquis,  by  verbal  agreement, — ^but 
whether  in  his  own  name,  or  in  that  of  the  coach  concern,  did  not  appear — a  shop, 
No.  625  Argyll  Street^  Glasgow,  over  which  he  had  painted  ^'Telegraph  Coach-office ;" 
but  he  also  had  an  advertisement  in  the  window,  announcing  post-chaises  and  noddies 
to  be  let.  The  coach  started  from  this  office,  and  on  one  side  of  the  coach  was 
painted  J.  Gardner  and  Company,  while  on  the  other  there  was  painted  Mackay 
and  Company,  the  coach  starting  from  Mackay's  hotel  in  Edinburgh;  and  in  the 
Glasgow  Directory  there  was  entered  ''Gardner,  J.  and  Company,  Telegraph-office, 
625  Argyll  Street."  It  appeared  from  a  proof  led  in  the  Inferior  Court  that 
Gardner  alone  had  engaged  and  paid  the  clerks  employed  in  the  office,  and  had  always 
settled  for  the  rents ;  but  the  receipts  were  granted  to  "  J.  Gardner  and  Co."  In  1821 
Gardner  was  sequeslxated,  and  his  share  of  [565]  the  Telegraph  concern  was  exposed 
for  sale ;  but  it  was  bought  in  for  himself,  and  he  continued  to  have  an  interest  in  it 
till  Whitsunday  1823.  In  January  1822  the  respondent  M'Farlane  purchased  the  shop 
occupied  as  a  coach-office  from  the  son  and  heir  of  Marquis,  by  whom  it  had  been 
originally  let,  and  obtained  an  assignation  to  the  rent  for  the  half  year  then  current. 
Having  failed  to  recover  this  rent  from  Gardner,  against  whom  individually  he  had 
obtained  decree,  he  raised  an  action  before  the  Magistrates  of  Glasgow,  setting  forth 
that  *'  J.  (^ardner  and  Company,  Glasgow,  John  Gardner,  John  Reid,  Thomas  Jackson, 
and  Peter  Jardine,  as  individual  partners  of  the  said  company,  or  of  the  Telegraph  or 
Telegraphic  Coach  Company  carried  on  under  the  firm  of  J.  Graidner  and  Company,  or 
of  some  other  firm  unknown  to  the  pursuer,"  were  indebted  to  him  L.21,  10s.,  as  the 
half  year's  rent^  from  Martinmas  1822  till  Whitsunday  1823,  of  his  shop  "  occupied 
and  possessed  as  the  ''  Telegraph  coach-office,"  and  concluding  for  payment. 

Li  defence  it  was  pleaded,  that  the  shop  was  taken  and  possessed  by  Gardner  as 
an  individual,  and  not  by  or  for  behoof  of  the  general  concern,  and  that  the  firm  of  J. 
Gardner  and  Company  had  been  assumed  by  him  individually. 

The  Magistrates  allowed  a  proof,  in  which  the  facts  above  narrated  were  established, 
and  in  the  course  of  which  the  defenders  tendered  as  a  witness  G^dner  himself,  who 
had  been  assoilzied  from  the  conclusions  of  this  action  in  respect  of  the  prior  decree 
against  him  individually,  and  who  now  had  ceased  to  have  any  interest  in  the  concern. 
The  Magistrates  refused  to  admit  him ;  and  thereafter  found,  "  that  in  whatever  manner 
the  defenders  might  arrange  as  to  the  part  to  be  undertaken  by  each  individual,  in 
running  their  coaches  to  Edinburgh,  as  regards  their  liability  to  each  other,  their 
connexion,  so  far  as  regarded  the  public,  was  no  other  than  that  of  an  ordinary  partner- 
ship, involving  the  ordinary  general  liability  to  the  public  for  the  furnishings  made  for 
the  use  of  the  business ;  and  that  the  defenders  Jardine  and  others  have  not  established 
the  cessation  of  their  connexion  with  the  other  defender  Grardner;"  and  therefore 
decerned  in  terms  of  the  libel. 

Jardine,  &c.  thereupon  brought  an  advocation,  in  which,  besides  contending  that 
the  Magistrates  should  have  admitted  the  evidence  of  GkuxLner,  they  pleaded, 

1.  That  the  action  was  incompetent  against  them  alone,  the  other  partners  of  the 
concern  not  being  called;  as  to  one  of  whom  (Mackay,)  the  pursuer  could  not  be 
ignorant  of  his  being  a  partner,  his  name  appearing  upon  the  coach  itself ;  and, 

[666]  2.  That  tibe  office  having  been  taken  by  Gkurdner  individually,  and  used  by 
him  as  an  individual  partner,  having  An  independent  and  separate  interest,  in  proportion 
to  the  number  of  miles  undertaken  for  by  him,  and  not  for  behoof  of  the  concern 
generally,  the  company  were  not  liable  for  the  rent»  any  more  than  they  would  be  for 
that  of  the  hotels  in  which  the  other  partners  who  sold  tickets  had  their  office. 

To  this  it  was  answered, 

1.  That  the  objection  to  all  the  partners  not  being  called  was  not  taken  in  the  Court 
below ;  and  at  any  rate,  as  the  concern  was  carried  on  at  Glasgow  under  the  firm  of 
J.  Gardner  and  Company,  the  company  (if  a  proper  copartnership)  was  sufficiently  called 
by  the  action  being  directed  against  that  firm  ;  and  if  it  was  a  mere  joint  adventure,  it 
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was  Baffident  if  a  ponuer  called  such  of  the  adyentoieTS  as  he  knew,  or  had  most  ready 
access  to ;  and, 

2.  That  as  the  firm  of  J.  Gardner  and  Company  was  that  under  which  the  bnaini 
was  conducted  at  Olasgow,  and  was  so  painted  on  the  coach  itself,  and  as  the  shop 
possessed  by  Qardner  under  the  firm  of  J.  Graidner  and  Company,  and  was  allowed  to 
bear  the  sign  of  the  "Tel^^ph  Coach-office,"  the  partners  must  be  considered  as 
having  held  themselves  up  to  the  public,  and  possessed  the  shop,  as  "  J.  Gardner  and 
Company," — the  more  especially  as  it  was  used  for  the  purpose  of  selling  tickets  for  the 
coach,  which  was  matter  of  general  behoof,  and  therefore  liable  for  the  rent 

The  Lord  Ordinary  pronounced  an  interlocutor,  which,  after  finding  the  several  facta 
established  in  the  case,  proceeded  as  follows : — "  Finds  that^  under  the  above  circum> 
stances,  John  Marquis  was,  and  the  respondent  is,  warranted  to  hold  that  the  shop  was 
tenanted,  not  by  Gardner  the  bankrupt,  as  an  individual  for  himself  only,  but  by  and 
for  the  partners  of  the  Telegiaph  Coach  concern  under  the  firm  of  Gardner  and 
Company ;  and  that  the  complainers,  as  such  partners,  were  and  are  bound  to  answer 
for  tiie  rent  above  mentioned  of  the  same,  as  being  so  tenanted :  Finds  the  plea  now 
stated,  that  there  are  other  partners  of  the  Telegraph  Coach  concern  who  ought  to  have 
been  made  parties  in  this  action,  cannot  now  be  admitted,  in  respect  the  complainers 
did  not  allege  there  were  such  partners,  and  require  them  to  be  called  in  their  defence 
against  the  action  in  the  Inferior  Court :  Finds  the  objection  to  the  admission  of  John 
Gardner  as  a  witness  was  a  sufficient  objection,  in  respect  that  he  was  originaUy  a 
defender  in  this  action  as  a  partner  in  the  Telegraph  Coach  concern,  and  so  liable  to  be 
decerned  against  along  with  the  other  defenders  as  such  part-  [667]  -ners  j  and  though 
he  was  assoilzied,  yet  the  absolvitor  appears  to  be  erroneous,  and  open  to  be  review^ 
in  case  Gardner  should  deny  that  he  was  in  any  respect  liable  as  such  partner ;  and 
therefore,  on  the  whole,  remits  the  cause  dmpUdter  to  the  Magistrates,  and  decerns." 

Jardine,  &c  having  reclaimed  against  this  interlocutor,  the  Court  altered,  advocated 
the  cause,  and  assoilzied. 

Lord  Glbnlbb. — So  far  as  Gardner  was  held  up  to  the  public  as  representing  the 
company,  the  whole  partnership  would  have  been  liable,  as  in  regard  to  a  parcel 
delivered  to  him.  But  it  is  very  different  as  to  the  rent  of  the  office ;  and  the  best 
evidence  on  this  point  is  that  of  Gardner's  own  clerk,  who  says  he  never  thought  of 
looking  to  any  other  person  but  Gardner  for  his  salary.  Then,  as  to  Marquis,  in  right 
of  whom  the  pursuer  stands,  he  never  thought  of  the  proprietors  of  the  Telegraph 
Coach  concern,  but  only  of  Gardner  j  and  it  would  be  very  odd  if  this  man  was  to  be 
placed  in  a  better  situation.  But  it  remains  to  be  considered  if,  ex  facie  of  the  accounts, 
this  was  a  partnership  transaction;  and  it  is  perfectly  clear  that  it  was  not.  An 
allowance  of  L.5  was  made  to  him  for  the  office,  which  does  not  correspond  at  all  with 
the  rent.  If  it  had  been  the  sum  of  L.21,  which  was  the  amount  of  the  half  year's 
rent,  it  would  have  been  very  different ;  but  there  is  just  the  slump  L.5  for  trouble 
and  office ;  and  even  though  it  were  a  circumstance  of  evident  benefit  to  the  company, 
it  cannot  make  any  difference  if  the  whole  burden  was  not  laid  on  their  shoulders,  and 
it  Ib  not  material  whether  there  was  any  other  business  carried  on  or  not ;  but,  except 
last  year,  there  was  other  business  transacted  in  it^  and  even  as  to  that  year  is  a  matter 
of  uncertainty ;  and  I  therefore  think  the  interlocutor  must  be  altered. 

LOBD  PiTMILLT. — I  COUCUr. 

Lord  Allowat. — I  think  this  case  falls  under  the  rule  of  the  English  case  of 
Hanson.  It  is  quite  clear,  as  to  tolls  and  mile-duty,  and  the  keeping  up  the  coach,  that 
the  whole  partnership  are  liable ;  but  when  we  come  to  the  indLvidual  accounts,  there 
is  only  an  individual  responsibility.  The  company  can  only  be  liable  on  two  grounds — 
either  that  the  shop  was  taken  by  the  company,  or  that  it  was  totally  in  rem  vereum. 
But  I  cannot  infer  that  Gardner  and  Company  was  the  firm  of  the  partnership,  any 
more  than  Mackay  and  Company.  Then,  if  solely  in  rem  vermmf  they  might  be  liable ; 
but  that  is  not  the  case. 

LoBD  Justios-Clkrk. — I  am  of  the  same  opinion. 

[Cf.  WhiU  V.  M'Intyre.  3  D.  340,  342.] 
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No.  206.  VI.  Shaw  568.    19  Feb.  1828.     Ist  Div.— Lord  GorehouBe. 

K.  Rattray,  W.S. — More, 

Cruttkndbn,  M'Killop,  and  Company. — Jeffrey — Christison. 

Competing. 

Wriiev^s  Hypothec — [Inhibition — JEffeei  of  Inhibition  in  Gompetition], — A  proprietor  of 
a  landed  estate,  whose  titles  were  in  the  hands  of  a  law-agent,  having,  after  inhibition 
was  executed  by  a  creditor,  conveyed  his  estate  in  trust  for  his  creditors  to  his  law- 
agent  ;  and  the  inhibiting  creditor  having  notified  that  he  would  not  accede  to  the 
trust ;  and  several  actions  having  thereupon  taken  place  hetween  him  and  the  law- 
agent  acting  as  trustee,  and  no  expenses  found  due — Held  that  in  a  ranking  and  sale 
of  the  estate,  the  law-agent  was  not  preferable  to  the  inhibiting  creditor,  in  virtue  of 
his  hypothec,  for  the  accounts  due  to  him  in  regard  to  the  above  actions. 

[669]  Mr.  Sattray,  writer  to  the  Signet,  was  agent  for  the  late  Mr.  Foggo  of  Killorn, 
and  thereafter  of  his  son  Captain  Foggo,  who  succeeded  to  the  estate,  and  as  such  held 
the  title-deeds.  On  the  10th  May  1817,  Captain  Foggo  granted  a  bond  for  L.3500  to 
Cruttenden,  M'Eallop,  and  Company,  who  thereupon  raised  an  action,  in  virtue  of  which 
they  executed  an  inhibition  against  him  on  the  27th  of  March,  and  which  was  published 
and  registered  on  the  9th  and  11th  of  April  1821 ;  and  on  the  7th  of  June  thereafter 
they  obtained  decree.  On  the  22d  October  of  the  same  year,  Captain  Foggo  executed 
a  trust-disposition  of  Mb  estate  in  favour  of  Mr.  Battray  for  behoof  of  his  creditors,  and 
eventually  of  himself,  on  which  sasine  was  taken.  Cruttenden,  M*Killop,  and  Company 
notified  to  Mr.  Eattray  that  they  would  not  accede  to  this  trust,  and  that  they  intended 
to  reduce  it  ex  capite  inhibitumis ;  and  thereafter  they  proceeded  to  adjudge  the  estate. 
In  this  they  were  opposed  by  Mr.  Eattray,  who  founded  upon  the  divestiture  in  his 
favour.  To  obviate  this  defence,  a  reduction  of  that  deed  was  brought,  which,  after 
some  litigation  with  Mr.  Battray,  was  superseded  by  a  process  of  ranking  and  sale  raised 
by  Cruttenden,  M'Killop^  and  Company.  That  process  was  also  opposed  by  Mr.  Battray, 
but  his  defences  were  repelled.  In  these  litigations  no  expenses  were  found  due  to  either 
party.  Mr.  Battray  then  lodged  a  claim  in  the  ranking  and  sale  for  the  business  accounts 
due  to  him  as  private  agent  of  Mr.  and  Captain  Foggo,  and  also  for  those  which  he  had 
contracted  in  the  course  of  the  above  litigations  in  which  he  acted  as  agent,  and  claimed 
a  preference  in  respect  of  his  hypothec  over  the  title-deeds.  Cruttenden,  M'Killop,  and 
Company  admitted  the  preference  in  regard  to  those  parts  of  the  accounts  which  had 
been  contracted  prior  to  the  trust ;  but  contended  that  as  that  deed  had  been  obtained 
by  Mr.  Battray  tpretd  inhtbitioney  and  the  expenses  claimed  had  been  incurred  by  him 
as  trustee,  and  not  simply  as  law-agent,  he  was  not  entitled  to  a  preference. 

The  Lord  Ordinary  found  *'  that  Mr.  Battray,  acting  in  the  double  capacity  of  trustee 
for  Captain  Foggo  and  his  creditors,  and  law-agent  under  that  trusty  is  not  entitled  to  a 
hypothec  or  lien  over  the  title-deeds  of  the  estate  for  his  account  of  business  performed 
after  the  date  of  the  trusty  in  a  question  with  the  creditors  who  used  inhibition  before 
the  trust,  who  never  acceded  to  it,  and  who  raised  a  reduction  of  it  ex  capite  inhibitionis 
but  without  prejudice  to  Mb  claim  for  remuneration,  in  so  far  as  he  can  show  that  those 
creditors  derived  benefit  from  his  agency ;  but  foimd  no  expenses  due." 

Both  parties  reclaimed, — ^Mr.  Battray  on  the  merits,  and  Crut-  [670]  -tenden, 
M^Eillop,  and  Company  as  to  the  expenses ;  but  the  Court  adhered  on  l^e  grounds 
stated  in  the  interlocutor  of  the  Lord  Ordinary. 

Battra^fe  AtUhoritie8.—2  Bell,  118;  Campbell,  Feb.  1,  1817,  (F.C.);  CampbeU 
and  Claaon,  Kov.  15,  1822,  (ante,  YoL  11.  I^o.  15);  Cameron,  June  25,  1824,  {ante, 
Vol  in.  Ko.  125). 

[Cf.  Titles  to  Land  Consolidation  Act»  1868,  sect.  157. J 
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No.  207.  VI.  Shaw  570.    21  Feb.  1828.    1st  Diy.    Lord  Ckmhoofle. 

A.  Bkid,  Pursuer. — Buduman, 

W.  Moffat  and  Others,  Defendera — Cuninghame. 

Proeeu — Bankni^ — SeqwttraiiafL — The  creditois  of  a  sequestrated  bankrupt  having 
resolved  to  carry  on  his  business,  and  appointed  a  manager,  who,  under  their  authority, 
made  a  purchase  of  goods  for  that  purpose ;  and  an  action  having  been  raised  for  pay- 
ment of  the  price — Held  that  although  they  were  not  all  cited,  the  pursuer  was 
entitled  to  insist  in  the  action. 

The  estates  of  Thomas  Brown,  flaxHspinner,  having  been  sequestrated  under  the 
Bankrupt  Act,  Moffiit  was  appointed  trustee.  The  creditors  resolved  to  carry  on  the 
bankrupt's  business  of  flax-spinning,  and  appointed  John  Brown,  one  of  their  number, 
to  be  manager ;  in  which  capacity,  and  under  their  authority,  he  purchased  from  Beid 
a  quantity  of  flax,  ''upon  condition  of  his  taking  the  acceptance  of  Mr.  W.  Mo&t, 
trustee  on  the  estate,  at  six  months  date."  The  flax  was  accordingly  deUvered,  and  the 
purchase  was  approved  of  at  a  general  meeting  of  the  creditors ;  but  Mo&t  declined  to 
accept  the  bill.  Reid  then  brought  an  action  against  him  and  the  whole  of  the  creditors 
who  had  ranked ;  but  ho  did  not  cite  Brown  the  manager,  nor  certain  other  of  the 
creditors  whom,  he  said,  he  could  not  discover.  A  preliminary  defence  was  therefore 
stated,  that  all  parties  had  not  been  called ;  but  the  Lord  Ordinary  repelled  the  defence 
« that  the  whole  of  the  creditors  of  Brown  have  not  been  cited  to  the  action ; "  and  the 
Court  unanimously  adhered. 

[Of.  Johnstons  v.  AmotU,  8  8.  387 ;  Kirldand  v.  CadeO,  12  8.  476 ;  ZmU  v. 

M'MuTchy,  4  D.  873,  876.] 


No.  218.  VX  Shaw  579.    22  Feb.  1828.    2nd  Div.— Lord  Medwyn. 

P.  Whitson  Jun.  and  Trustees,  Pursuers. — Jeffrey — Ivory. 

Nbilson  and  Company,  Defenders. — D.  of  F.  Moncreiff— Jameson, 

Sale — Delivery. — A  party  having,  in  the  month  of  October,  sold  200  tons  of  flax  of  a 
certain  quality  and  condition,  to  be  deUvered  in  the  months  of  July  and  August 
following,  it  being  understood,  but  not  stipulated,  that  the  seller  was  to  import  it 
direct ;  and  one  of  the  two  vessels  freighted  to  convey  this  flax  from  Riga  having 
arrived  on  the  23d  August  with  70  tons,  of  which  the  purchasers  refused  delivery,  as 
being  only  a  part;  and  the  sellers  having  thereupon  tendered  delivery  of  the 
remainder  of  other  flax  of  the  stipulated  condition  and  quality,  which  was  likewise 
refused ;  and  the  second  vessel  having  arrived  on  the  29th,  and  the  seller,  in  conse- 
quence of  her  not  being  able  to  come  into  the  harbour  for  a  few  days  from  the  lowneas 
of  the  tides,  having  offered  to  deliver  by  lighters,  but  not  undertaking  to  deliver  the 
whole  cargo  before  the  expiry  of  the  montib  of  August ;  and  the  purchasers  having 
refused  to  accept  delivery,  unless  it  should  be  so  completed  within  the  time — Held 
that  sufficient  implement  had  been  offered,  and  that  the  purchasers  were  not  entitled 
to  be  free  of  the  contract. 

On  the  25th  of  October  1825,  Messrs.  John  Bamsay  and  Company  of  Dundee 
entered  into  an  agreement  with  Patrick  Whitson  jun.,  merchant  there,  for  the  purchase 
of  200  tons  of  flax,  of  the  description,  at  the  price,  and  on  the  terms  mentioned  in  the 
following  letter  of  acceptance,  addressed  by  them  to  him  of  that  date : — '*  Sir,  We  are 
in  receipt  of  your  letter  of  this  date,  making  us  an  offer  of  100  tons  P.  T.  R  Riga  flax, 
at  L.44,  lOs.  per  ton ;  100  Drujana  cutt^  do.  do.,  at  L.39  per  ton,  six  months  credit 
from  delivery  in  July  and  August  at  Methil  or  Dundee,  in  our  option,  and  six  months 
more  credit,  if  required,  adding  interest  for  the  additional  six  months; — ^the  flax 
warranted  a  fair  average  quality,  of  the  giowth  1825,  and  brack  1826.  We  are  to 
receive  your  orders  to  freight  vessels,  and  make  insurance  on  the  same,  of  which  we 
hereby  accept;  and  we  remain,  8ir/'  &c.    This  purchase  was  made  by  Bamsay  and 
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Company  for  behoof  of  the  defenders  Neilson  and  Ck)mpan7,  flax-ispinners  at  Kirkland, 
within  a  short  distance  of  Methil,  one  of  the  ports  of  delivery.  Before  the  period  for 
freighting  the  vessels  to  bring  home  the  flax  arrived,  Whitson's  affairs  had  become 
embarrassed,  and  he  had  executed  a  trust-deed  for  behoof  of  his  creditors.  The  trustees 
under  this  deed,  however,  being  desirous  to  secure  to  the  creditors  the  profit  which  was 
likely  to  arise  on  this  contract  from  the  fall  on  the  price  of  flax,  on  the  15th  of  June 
1826  wrote  to  Eamsay  and  Company,  requesting  them  to  freight  vessels,  and  dispatch 
them  without  delay,  to  bring  the  fla^  in  question  from  Riga  to  Dundee  or  Methil,  and 
suggesting  two  vessels,  called  the  John  and  the  Laurel.  Bamsay  and  Company,  agree- 
ably to  this  requisition,  freighted  and  dispatched  these  two  vessels,  reserving  [680]  at 
the  same  time  to  themselves,  or  their  constituents  Neilson  and  Company,  to  refuse  "  to 
receive  the  flax,  if  it  shall  not  be  delivered  in  terms  of  the  missives." 

The  John  arrived  at  Methil  with  70  tons  of  flax  on  the  23d  of  August,  when 
intimation  and  an  offer  of  delivery,  with  intimation  also  that  the  Laurel  was  daily 
expected,  was  immediately  made  to  Eamsay  and  Company,  who,  on  behalf  of  Neilson 
and  Company,  by  letter  of  date  23d  August,  refused  to  receive  the  caigo  of  the  John, 
as  being  only  part  of  the  quantity  contracted  for ;  but  offered  to  warehouse  it,  on  the 
understanding  that  it  was  to  remain  the  property  and  at  the  risk  of  Whitson's  trustees, 
till  the  contract  should  be  fully  implemented,  by  delivery  of  the  whole  200  tons  within 
the  time  specified  in  the  missives.  On  this,  the  trustees  next  day  made  an  offer  in 
form  of  protest ;  wherein,  after  narrating  the  arrival  of  the  John  with  70  of  the  200 
tons,  and  that  the  Laurel  had  been  detained  by  the  illness  of  the  master,  stated  that 
they  had  provided  130  tons  of  the  descriptions  specified  in  the  missives  '*a  fair  average 
quidity  of  the  growth  of  1825,  and  brack  1826,"  of  which  they  offered  delivery.  This 
offer,  however,  was  refused  by  Neilson  and  Company;  and  the  70  tons  accordingly 
remained  on  board  the  John  undelivered. 

In  the  mean  time  the  Laurel,  after  having  been  detained  a  few  days  at  Riga  by  the 
illness  of  the  master,  was  placed  under  the  command  of  another  person,  and  arrived  off 
Methil  with  the  remaining  130  tons  on  29th  August.  The  state  of  the  tides,  however, 
being  such  that  it  would  be  impossible  for  her  to  put  into  the  harbour  till  about 
Satiuday  the  2d  of  September,  the  derk  of  the  trustees,  on  intimating  to  Neilson  and 
Company  her  arrival,  which  they  did  on  the  same  day,  further  stated,  that  as  the  vessel 
could  not  put  into  the  harbour  till  about  Saturday,  "  I  shall  be  under  the  necessity  of 
engaging  lighters,  provided  you  wish  her  begun  previous  to  that  time ;  and  I  intend  to 
have  a  Ughter  ready  to  discharge  in  the  harbour  here  to-morrow  at  two  o'clock  p.m.  ;  of 
which  arrangement  I  hope  you  will  approve." 

To  this  communication  the  following  answer  was  immediately  returned  by  Neilson 
and  Company  : — "  We  have  received  your  letter  of  this  date.  It  appears  to  us  to  be 
now  quite  impossible  for  you  to  deliver  the  200  tons  flax  from  the  John  and  Laurel 
before  the  expiry  of  the  time  limited  in  our  contract  with  Mr.  Whitson ;  and  you  know 
that  we  are  not  bound  to  take  delivery  of  a  part  The  contract  must  be  entirely  fulfilled 
within  the  time  limited,  otherwise  it  is  altogether  void.  I^  however,  you  are  of  opinion 
that  the  delivery  of  the  200  tons  may  be  made  within  the  limited  time,  by  all  means 
proceed  with  your  work  [B81]  in  any  way  you  may  think  proper ;  but  we  cannot  consent 
to  receive  the  flax  into  our  warehouse,  except  on  the  terms  specified  in  John  Ramsay 
and  Company's  letter  of  the  23d  instant^  and  in  our  letter  to  you  of  yesterday's  date. 
We  feel  that  we  have  given,  and  are  giving,  every  facility  for  Uie  delivery  of  the  flax, 
consistent  with  the  terms  of  our  contract."  In  consequence  of  this  letter,  the  trustees 
did  not  attempt  unloading  the  vessel,  but  took  a  protest  against  Neilson  and  Company 
for  their  refusal  to  accept  the  delivery  as  offered. 

On  the  1st  of  September  the  parties  entered  into  an  agreement,  in  virtue  of  which 
Neilson  and  Company  on  that  day  received  the  flax,  and  paid  for  it  at  the  current  price 
of  the  day ;  reserving  to  be  settled  by  arbitration,  or  in  a  court  of  law,  the  legal  pleas 
and  claims  under  the  contract,  on  wfdch  would  depend  the  question  whether  Neilson 
and  Company  were  to  pay  the  rate  originally  stiptdated  in  the  missives.  The  differ^ 
ence  of  price  on  the  whole  cargo  between  the  rate  so  stipulated,  and  that  paid  by 
Neilson  and  Company,  amounted  to  L.700;  for  which  sum  Whitson  and  his  trustees 
brought  an  action  against  Neilson  and  Company,  who  pleaded  in  defence — Failure  to 
deliver  within  the  months  of  July  and  August,  as  stipuhtted  in  the  missive. 

The  Lord  Ordinary  having  found  that  the  trustees  had  sufficiently  implemented  the 
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oontnot,  "  andn  ill  the  cireomatuicw  of  the  cue,"  and  decerned  for  Uie  I..700,  NeOscn 
and  Compuiy  pieMDted  a  reclaiming  note. 

Dean  of  Faculty  in  support  of  the  note. — There  are  two  qaeations  hen :— 1. 
Whether  the  offer  made  by  the  porsaers  on  the  arrival  of  the  first  Tesael  was  siiffici«it 
implement  of  the  contract ;  and,  3.  Whether  the  delivery  tendered  on  the  arriTOl  of 
the  Laarel  was  delivery  within  the  time  specified  in  the  contract.  As  to  the  first,  the 
defenders  had  contracted  for  flax  to  be  imported  directly,  it  being  otherwise  imposaible 
to  obtoin  the  beat  quality  of  any  deecription  of  flax,  becanse  there  were  differences  in 
the  individual  packages  even  of  the  same  cargo  and  description ;  and  the  defenden, 
therefore,  were  not  bound  to  accept  flax  procured  at  second  hand  by  the  puraners,  when 
Uiey  had  bargained  for  flax  to  be  imported  directly  ;  and  ai  to  the  cargo  of  the  John, 
they  clearly  were  entitled  to  refuse  to  accept  d^very  of  a  part  only  of  the  qoanti^ 
ptuchssed.  2.  In  regard  to  the  delivery  tendered  on  the  29th  of  August^  the  defenden 
were  not  bound  to  take  delivery,  unless  the  whole  cargo  should  be  fully  delivered  befoie 
the  expiry  of  the  month  of  August,  in  terms  of  the  contract,  which  it  was  impoaaiUe 
for  the  pursuers  to  have  acoomplished,  had  they  commenced  to  deliver  vrith  lighten, 
as  they  at  first  pro-  [S82]  -posed.  But,  at  all  events,  the  answer  by  ^e  defenders  did 
not  prevent  the  pursuers  making  the  attempt  to  accomplish  this.  They  did  not,  how- 
ever, do  BO,  and  did  not  deliver  the  flax  within  the  period  stipulated,  and  so  the 
defenders  were  not  bound  to  accept  the  flax,  on  a  principle  which  could  not  be  relaxed, 
even  as  to  failure  of  a  single  day,  without  the  greatest  danger  to  all  mercantile 
contracts. 

Jeffrey  for  the  pursuers. — We  maintain  our  action  on  two  grounds : — 1.  Tb^  on  a 
band  fide  construction  of  the  agreement,  there  was  sufBcient  implement  offered  on  the 
24th  of  August;  and,  3.  That  sufficient  delivery  was  offered  on  the  29th. 

I.  There  was  no  condition  that  the  flax  should  be  imported  for  the  purchasers 
The  only  wanonty  undertaken  was  as  to  the  condition  and  quality  of  the  goods.  There 
wa%  it  is  true,  an  understanding  that  the  sellers  were  to  import ;  hut  that  was  not  an 
inherent  or  essential  ingredient  in  the  contract.  We  tendered  the  additional  tons  of 
the  quality  and  condition  warranted  in  the  agreement.  That  was  aufdcient  implement ; 
and  the  provision  in  the  agreement  as  to  the  freighting  of  vessels,  which  was  solely  for 
the  benefit  of  the  agents  Bamsay  and  Ckimpany,  cannot  affect  the  essentials  of  the 
bargain  as  between  the  purchaser  and  seller ;  and, 

3.  The  stipulation  as  to  the  time  of  delivery  is  rather  an  incidental  abjection  to 
point  out  the  term  of  payment,  than  an  express  stipulation  for  delivery  within  the 
months  of  July  and  August.  But  ws  do  not  deny  that  it  imports  an  obligation  to  that 
effect ;  nor  do  we  need  to  enter  on  the  debateable  ground  as  to  whether  the  being  one 
day  too  late  in  the  matter  of  delivery  is  sufficient  to  liberate  the  purchaser;  for,  in  aU 
bond  fide  transactions,  the  rule  applies,  inceptum  pro  completo  habetur.  Here  delivery 
was  begun,  or  was  offered  to  have  been  begun,  on  the  24th,  when  the  cargo  of  the  John 
was  tendered.  Then  on  Uie  29th  the  laurel  arrived  off  the  harbour,  and  an  offer  was 
made  to  begin  to  deliver  by  lighters  on  the  SOth.  To  this  the  defenders  answered, 
"  unlees  you  undertake  that  the  whole  shall  be  delivered  within  the  month  of  August, 
we  will  take  none."  Xow  we  must  assume  that,  but  for  this,  the  delivery  would  have 
been  going  on  during  the  SOth  and  31et ;  for  their  refusing  to  take  is  the  same  thing  as 
if  part  had  been  deGvered.  But  it  would  have  been  impossible  for  the  defenders,  in 
consequence  of  a  few  tons  remaining  undelivered  at  12  o'clock  at  night  of  the  3 let,  to 
have  taken  hold  of  this  in  order  to  pull  the  whole  cargo  hock,  aftor  it  had  been  almost 
wholly  delivered.  This,  therefore,  was  an  offer  of  substantial  implement,  which  the 
defenders  were  bound  to  have  acceptod. 

The  Court  adhered  to  the  Lord  Ordinary's  interlocutor. 

[683]  LoBD  ORDlKARy. — It  seems  not  questionable  that  Whitson's  trustees  were 
entitled  to  take  up  the  contract,  provided  they  duly  implemented  it  ^ow  the  contract  is 
a  mercantile  contract;  and  the  question  is,  Has  it  been  implemented  in  a  &oru!j&fe  manner  t 
It  no  doubt  implied  that  the  flax  was  to  be  imported  direct  for  the  defenders,  in  vessels 
freighted  by  their  agents  Ramsay  and  Company ;  and  that  the  delivery  was  to  be  in 
the  months  of  July  and  August.  They  accordingly  undertake  the  contract ;  and  Bamsay 
and  Company,  at  ^eir  request,  freight  two  vessels,  which  sail  together,  to  bring  home 
the  flax.  The  whole  flax  is  put  on  board,  and  one  of  the  Yessels  arrives  on  the  23d  of 
August  with  TO  Una.    The  defenders  were  not  bound  to  accept  of  a  partial  delivery, 
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and  they  declined  to  receive  this  quantity.     On  the  24th  of  AuguBt  the  pursuers,  by  a 
protest,  offered  to  deliver  this  quantity ;  and  on  the  narrative  that  the  other  vessel  had 
been  detained  at  Biga  for  some  days  by  the  illness  of  the  shipmaster,  and  of  their 
anxiety  to  implement  the  bargain,  they  stated  that  they  had  provided  65  tons  of  each 
kind  of  flax  mentioned  in  the  order,  making  up  the  full  quantity,  '^  both  a  fair  average 
quality  of  the  growth  of  1825  and  brack  1826,"  which  they  are  ready  to  deliver.     If 
the  flax  that  was  thus  offered  was  of  the  same  quality  and  in  the  same  condition  as  if  it 
had  been  imported  expressly  for  the  defenders  under  the  letter  of  the  25th  of  October, 
it  would  appear  to  be  due  implement  of  the  contract,  as  there  seems  to  be  no  ground  for 
maintaining  that  they  were  not  bound  to  accept  of  any  flax  not  expressly  imported  for 
them,  and  not  shipped  on  board  the  vessels  freighted  by  Bamsay  and  Company.    The 
pursuers  had  taken  measures  to  fulfil  the  contract  in  the  manner  contemplated  by  the 
parties,  and  the  interest  even  which  Bamsay  and  Company  had  in  the  fulfilment,  if  the  con- 
tract had  been  attended  to,  as  they  had  got  the  benefit  of  having  acted  as  brokers  in 
freighting  vessels  for  the  importation,  and  in  insuring.    That  it  is  an  advantage  to  get 
the  goods  direct,  may  be  very  true ;  but  that  they  were  to  be  so,  is  implied  in  the  offer 
in  the  protest ;  and  the  defenders  could  easily  discover  whether  the  foreign  packages  of 
the  matts  of  flax  had  been  touched.    They  would  have  been  entitled  to  reject  any  which 
did  not  afford  the  assurance  that  the  goods  were,  in  the  mercantile  phrase,  neat  as 
imported.    But  further,  the  other  vessel  arrived  at  Methil  on  the  29th  of  August,  and 
it  was  only  owing  to  the  state  of  the  tide  that  it  could  not  immediately  get  into  the 
harbour.     It  was  cleared  at  the  custom-house  on  the  30th,  and  on  the  1st  of  September 
the  cargo  was  delivered.    This  seems  also  to  be  sufficient  implement  of  such  a  contract 
as  this,  which  stipulated  for  delivery  of  goods  to  be  commissioned  in  a  foreign  country, 
with  all  the  uncertainty  of  a  sea  voyage,  where  there  is  a  latitude  of  delivery  given  of 
two  months,  and  no  precise  day  even  fixed,  nor  any  declaration  that,  if  not  then  delivered, 
the  contract  was  to  be  void.     In  such  a  case,  that  the  delivery  was  one  day  too  late, 
(which  is  all  the  defenders  can  allege,)  seems  not  sufficient  to  warrant  the  consequence 
of  non-implement^  when  the  cargo  was  actually  in  the  roadstead ;  so  that  delivery  might 
have  been  made  strictly  within  the  time,  and  was  only  prevented  by  the  state  of  the 
tide — a  circumstance  [684]  beyond  the  control  of  the  pursuers,  and  which  could  scarcely 
be  within  their  calculation.    Although  the  defenders  were  not  bound  to  accept  of  a 
partial  delivery,  when  the  pursuers  might  be  unable  to  supply  the  rest  of  the  quantity, 
and  did  not  profess  themselves  ready  to  do  so  from  other  goods,  the  Lord  Ordinary 
thinks  they  were  bound  to  do  so  on  the  airival  of  the  rest  of  the  flax  before  the  expiry 
of  the  stipulated  period.     If  the  whole  had  been  delivered  on  the  31  st  of  August,  the 
defenders  admit  they  were  bound.     When  they  might  have  received  a  part  on  the  24th, 
sufficient  to  keep  tJieir  works  employed  for  some  time,  and  the  rest  on  the  Ist  of 
September,  the  objection  to  non-implement  of  the  contract  in  respect  of  time  does  not 
seem  well  founded.    As  it  is  possible  that  the  Court,  should  they  concur  in  the  conclu- 
sion, may  not  agree  in  all  the  views  of  the  Lord  Ordinary,  it  has  been  thought  better 
to  explain  them  in  this  form,  than  to  embody  them  in  the  interlocutor. 

LoBD  Allowat. — ^This  is  a  very  short  question.  If  we  were  compelled  to  go  to  the 
utmost  strictness  in  band  fide  contracts,  I  do  not  know  where  there  would  be  an  end  of 
it ;  and  looking  at  the  missives,  I  doubt  exceedingly  if  it  was  intended  to  make  it  an 
absolute  issue  of  the  contract  if  the  flax  was  not  delivered  before  the  end  of  August,  as 
the  term  of  delivery  is  only  adjected  to  the  time  from  which  the  bills  were  to  be  granted ; 
and  I  do  not  think,  at  all  events,  that  this  stipulation  was  the  most  important  part  of 
the  contract.  Bainsay  and  Company  enter  into  a  bargain  for  behoof  of  Neilson  and 
Company,  and  were  to  provide  ships ;  and  if  there  was  any  defect  in  them,  it  would  fall 
on  them — %,e,  on  Neilson  and  Company.  Now  the  ships  were  freighted  by  them,  and 
sent  out  to  Biga ;  and  the  whole  cause  of  delay  was  the  illness  of  the  master  of  one  of 
the  vessels.  One  vessel  arrived  on  the  23d  with  70  tons,  and  delivery  was  offered ;  but 
there  had  been  a  great  faXL  on  flax,  and  Neilson  and  Company  wished  to  take  every 
chance  of  getting  free  of  the  bargain,  making  a  difference  of  L.700 ;  and  they  accord- 
ingly refused  to  take  delivery  of  the  70  tons,  (except  on  condition  that  it  should  remain 
the  property  of  the  sellers,)  unless  the  whole  was  delivered  before  the  expiry  of  August 
Then  another  vessel  arrived  on  the  29th,  still  within  three  days  of  the  stipulated  period ; 
and  an  offer  was  made  to  begin  to  deliver  next  day  with  lighters.  The  cargo  still 
remained  in  the  first  vessel,  and  required  to  be  delivered  also.    Now,  supposing  that 
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contract^  "  under  all  the  ciicitmstaiices  of  the  case,''  and  deoemed  for  the  L.700,  Neflaon 
and  Company  presented  a  reclaiming  note. 

Dean  of  Faculty  in  support  of  the  note. — ^There  are  two  questions  here : — 1. 
Whether  the  offer  made  hy  the  pursuers  on  the  arrival  of  the  first  vessel  was  sufficient 
implement  of  the  contract ;  and,  2.  Whether  the  delivery  tendered  on  the  airival  of 
the  Laurel  was  delivery  within  the  time  specified  in  the  contract  As  to  the  first,  the 
defenders  had  contracted  for  flax  to  he  imported  directly,  it  heing  otherwise  impossible 
to  obtain  the  best  quality  of  any  description  of  flax,  because  there  were  differences  in 
the  individual  packages  even  of  the  same  cargo  and  description ;  and  the  defenders, 
therefore,  were  not  bound  to  accept  flax  procured  at  second  hand  by  the  pursuers,  when 
they  had  bargained  for  flax  to  be  imported  directly ;  and  as  to  the  cargo  of  the  John, 
they  clearly  were  entitled  to  refuse  to  accept  delivery  of  a  part  only  of  the  quantity 
purchased.  2.  In  regard  to  the  delivery  tendered  on  the  29th  of  August^  the  defenders 
were  not  bound  to  take  delivery,  unless  the  whole  cargo  should  be  fully  delivered  before 
the  expiry  of  the  month  of  August,  in  terms  of  the  contract,  which  it  was  impossible 
for  the  pursuers  to  have  accomplished,  had  they  commenced  to  deliver  with  lighters, 
as  they  at  first  pro-  [682]  -posed.  But^  at  all  events,  the  answer  by  the  defenders  did 
not  prevent  the  pursuers  making  the  attempt  to  accomplish  this.  They  did  not^  how- 
ever, do  so,  and  did  not  deliver  the  flax  within  the  period  stipulated,  and  so  the 
defenders  were  not  bound  to  accept  the  flax,  on  a  principle  which  could  not  be  relaxed, 
even  as  to  failure  of  a  single  day,  without  the  greatest  danger  to  all  mercantile 
contracts. 

Jeffrey  for  the  pursuers. — ^We  maintain  our  action  on  two  grounds : — 1.  That,  on  a 
bond  fide  construction  of  the  agreement,  there  was  sufficient  implement  offered  on  the 
24th  of  August ;  and,  2.  That  sufficient  delivery  was  offered  on  the  29th. 

1.  There  was  no  condition  that  the  flax  diould  be  imported  for  the  purchasers. 
The  only  warranty  undertaken  was  as  to  the  condition  and  quality  of  the  goods.  There 
was,  it  is  true,  an  understanding  that  the  sellers  were  to  import ;  but  that  was  not  an 
inherent  or  essential  ingredient  in  the  contract  We  tendered  the  additional  tons  of 
the  quality  and  condition  warranted  in  the  agreement  That  was  sufficient  implement ; 
and  the  provision  in  the  agreement  as  to  the  freighting  of  vessels,  which  was  solely  for 
the  benefit  of  the  agents  Bamsay  and  Company,  cannot  affect  the  essentials  of  the 
bargain  as  between  the  purchaser  and  seller ;  and, 

2.  The  stipulation  as  to  the  time  of  delivery  is  rather  an  incidental  a^^ection  to 
point  out  the  term  of  payment,  than  an  express  stipulation  for  delivery  within  the 
months  of  July  and  August  But  we  do  not  deny  that  it  imports  an  obligation  to  that 
effect ;  nor  do  we  need  to  enter  on  the  debateable  ground  as  to  whether  the  being  one 
day  too  late  in  the  matter  of  delivery  is  sufficient  to  liberate  the  purchaser ;  for,  in  all 
bond  fide  transactions,  the  rule  applies,  inceptum  pro  completo  habkur.  Here  delivery 
was  begun,  or  was  offered  to  have  been  begun,  on  the  24th,  when  the  cargo  of  the  John 
was  tendered.  Then  on  the  29th  the  Laurel  arrived  off  the  harbour,  and  an  offer  was 
made  to  begin  to  deliver  by  lighters  on  the  30th.  To  this  the  defenders  answered, 
"  unless  you  undertake  that  the  whole  shall  be  delivered  within  the  month  of  August, 
we  will  take  none."  Now  we  must  assume  that,  but  for  this,  the  delivery  would  have 
been  going  on  during  the  30th  and  31st ;  for  their  refusing  to  take  is  the  same  thing  as 
if  part  had  been  delivered.  But  it  would  have  been  impossible  for  the  defenders,  in 
consequence  of  a  few  tons  remaining  xmdelivered  at  12  o'clock  at  night  of  the  3]8t,  to 
have  taken  hold  of  this  in  order  to  pull  the  whole  cargo  back,  after  it  had  been  almost 
wholly  delivered.  This,  therefore,  was  an  offer  of  substantial  implement,  which  the 
defenders  were  boxmd  to  have  accepted. 

The  Court  adhered  to  the  Lord  Ordinary's  interlocutor. 

[683]  Lord  Ordinary. — It  seems  not  questionable  that  Whitson's  trustees  were 
entitled  to  take  up  the  contract,  provided  they  duly  implemented  it  Now  the  contract  is 
a  mercantile  contract;  and  the  question  is,  Has  it  been  implemented  in  a  bond  fide  manner  1 
It  no  doubt  implied  that  the  flax  was  to  be  imported  direct  for  the  defenders,  in  vessels 
freighted  by  their  agents  Bamsay  and  Company ;  and  that  the  delivery  was  to  be  in 
the  months  of  July  and  August  They  accordingly  undertake  the  contract ;  and  Bamsay 
and  Company,  at  tiieir  request,  freight  two  vessels,  which  sail  together,  to  bring  home 
the  flax.  The  whole  flax  is  put  on  board,  and  one  of  the  vessels  arrives  on  the  23d  of 
August  with  70  tons.     The  defenders  were  not  bound  to  accept  of  a  partial  delivery, 


TLIIiAW.  WHITSON,  &o.  V.   NKIL80N  &  00.  525 

and  they  declined  to  receive  this  quantity.    On  the  24th  of  August  the  pursuers,  by  a 
protest,  offered  to  deliver  this  quantity ;  and  on  the  narrative  that  the  other  vessel  had 
been  detained  at  Riga  for  some  days  by  the  illness  of  the  shipmaster,  and  of  their 
anxiety  to  implement  the  bargain,  they  stated  that  they  had  provided  65  tons  of  each 
kind  of  flax  mentioned  in  the  order,  making  up  the  full  quantity,  "  both  a  fair  average 
quality  of  the  growth  of  1825  and  brack  1826,"  which  they  are  ready  to  deliver.     If 
the  flax  that  was  thus  offered  was  of  the  same  quality  and  in  the  same  condition  as  if  it 
had  been  imported  expressly  for  the  defenders  under  the  letter  of  the  25th  of  October, 
it  would  appear  to  be  due  implement  of  the  contract,  as  there  seems  to  be  no  ground  for 
maintaining  that  they  were  not  bound  to  accept  of  any  flax  not  expressly  imported  for 
them,  and  not  shipped  on  board  the  vessels  freighted  by  Bamsay  and  Company.    The 
pursuers  had  taken  measures  to  fulfil  the  contract  in  the  manner  contemplated  by  the 
parties,  and  the  interest  even  which  Bamsay  and  Company  had  in  the  fulfilment,  if  the  con- 
tract had  been  attended  to,  as  they  had  got  the  benefit  of  having  acted  as  brokers  in 
freighting  vessels  for  the  importation,  and  in  insuring.    That  it  is  an  advantage  to  get 
the  goods  direct,  may  be  very  true ;  but  that  they  were  to  be  so,  is  implied  in  the  offer 
in  the  protest ;  and  the  defenders  could  easily  discover  whether  the  foreign  packages  of 
the  matts  of  flax  had  been  touched.    They  would  have  been  entitled  to  reject  any  which 
did  not  afford  the  assurance  that  the  goods  were,  in  the  mercantile  phrase,  neat  as 
imported.    But  further,  the  other  vessel  arrived  at  Methil  on  the  29th  of  August,  and 
it  was  only  owing  to  the  state  of  the  tide  that  it  could  not  immediately  get  into  the 
harbour.    It  was  cleared  at  the  custom-house  on  the  30th,  and  on  the  1st  of  September 
the  cargo  was  delivered.    This  seems  also  to  be  sufficient  implement  of  such  a  contract 
as  this,  which  stipulated  for  delivery  of  goods  to  be  commissioned  in  a  foreign  country, 
with  all  the  uncertainty  of  a  sea  voyage,  where  there  is  a  latitude  of  delivery  given  of 
two  months,  and  no  precise  day  even  fixed,  nor  any  declaration  that^  if  not  then  delivered, 
the  contract  was  to  be  void.     In  such  a  case,  that  the  delivery  was  one  day  too  late, 
(which  is  aU  the  defenders  can  allege,)  seems  not  sufficient  to  warrant  the  consequence 
of  non-implement,  when  the  cargo  was  actuaUy  in  the  roadstead ;  so  that  delivery  might 
have  been  made  strictly  within  the  time,  and  was  only  prevented  by  the  state  of  the 
tide — a  circumstance  [584]  beyond  the  control  of  the  pursuers,  and  which  could  scarcely 
be  within  their  calciuation.    Although  the  defenders  were  not  bound  to  accept  of  a 
partial  delivery,  when  the  pursuers  might  be  unable  to  supply  the  rest  of  the  quantity, 
and  did  not  profess  themselves  ready  to  do  so  from  other  goods,  the  Lord  Ordinary 
thinks  they  were  bound  to  do  so  on  the  arrival  of  the  rest  of  the  flax  before  the  expiry 
of  the  stipulated  period.     If  the  whole  had  been  delivered  on  the  31st  of  August,  the 
defenders  admit  they  were  bound.     When  they  might  have  received  a  part  on  the  24th, 
sufficient  to  keep  t^eir  works  employed  for  some  time,  and  the  rest  on  the  let  of 
September,  the  objection  to  non-implement  of  the  contract  in  respect  of  time  does  not 
seem  well  founded.    As  it  is  possible  that  the  Court,  should  they  concur  in  the  conclu- 
sion, may  not  agree  in  aU  the  views  of  the  Lord  Ordinary,  it  has  been  thought  better 
to  explam  them  in  this  form,  than  to  embody  them  in  the  interlocutor. 

LoBD  Allowat. — ^This  is  a  very  short  question.  If  we  were  compelled  to  go  to  the 
utmost  strictness  in  bond  fide  contracts,  I  do  not  know  where  there  would  be  an  end  of 
it ;  and  looking  at  the  missives,  I  doubt  exceedingly  if  it  was  intended  to  make  it  an 
absolute  issue  of  the  contract  if  the  fliax  was  not  delivered  before  the  end  of  August,  as 
the  term  of  delivery  is  only  adjected  to  the  time  from  which  the  bills  were  to  be  granted ; 
and  I  do  not  think,  at  aU  events,  that  this  stipulation  was  the  most  important  part  of 
the  contract.  Bamsay  and  Company  enter  into  a  bargain  for  behoof  of  Neilson  and 
Company,  and  were  to  provide  ships ;  and  if  there  was  any  defect  in  them,  it  would  fall 
on  them — ie.  on  Neilson  and  Company.  Now  the  ships  were  freighted  by  them,  and 
sent  out  to  Biga ;  and  the  whole  cause  of  delay  was  the  illness  of  the  master  of  one  of 
the  vessels.  One  vessel  arrived  on  the  23d  with  70  tons,  and  delivery  was  offered ;  but 
there  had  been  a  great  fall  on  flax,  and  Neilson  and  Company  wished  to  take  every 
chance  of  getting  free  of  the  bargain,  making  a  difference  of  L.700 ;  and  they  accord- 
ingly refused  to  take  delivery  of  the  70  tons,  (except  on  condition  that  it  should  remain 
the  property  of  the  sellers,)  unless  the  whole  was  delivered  before  the  expiry  of  August 
Then  another  vessel  arrived  on  the  29th,  still  within  three  days  of  the  stipulated  period ; 
and  an  offer  was  made  to  begin  to  deliver  next  day  with  lighters.  The  cargo  still 
remained  in  the  first  vessel,  and  required  to  be  delivered  also.    Now,  supposing  that 


524  WHIT80N,  ko.  V.   NBILSON  &  00.  VL 

oontrftct^  "  under  all  the  circamstances  of  the  case,"  and  decerned  for  the  L.700y  NeOeon 
and  Company  preaented  a  reclaiming  note. 

Dean  of  Faculty  in  support  of  the  note. — ^There  are  two  qnestions  here : — 1. 
Whether  the  offer  made  hy  the  pursuers  on  the  arrival  of  the  first  vessel  was  sufficient 
implement  of  the  contract ;  and,  2.  Whether  the  deliveiy  tendered  on  the  airival  of 
the  Laurel  was  delivery  within  the  time  specified  in  the  contract.  As  to  the  first,  the 
defenders  had  contracted  for  flax  to  be  imported  directly,  it  being  otherwise  impossible 
to  obtain  the  best  quality  of  any  description  of  flax,  because  there  were  differences  in 
the  individual  packages  even  of  the  same  cargo  and  description ;  and  the  defenders, 
therefore,  were  not  bound  to  accept  flax  procured  at  second  hand  by  the  pursuers,  when 
they  had  bargained  for  flax  to  be  imported  directly ;  and  as  to  the  cai^  of  the  John, 
they  clearly  were  entitled  to  refuse  to  accept  delivery  of  a  part  only  of  the  quantity 
purchased.  2.  In  regard  to  the  delivery  tendered  on  the  29th  of  August,  the  defenders 
were  not  bound  to  take  delivery,  unless  the  whole  cargo  should  be  fully  delivered  before 
the  expiry  of  the  month  of  August,  in  terms  of  the  contract,  which  it  was  impossible 
for  the  pursuers  to  have  accomplished,  had  they  commenced  to  deliver  with  lighters, 
as  they  at  first  pro-  [682]  -posed.  But,  at  all  events,  the  answer  by  the  defenders  did 
not  prevent  the  pursuers  making  the  attempt  to  accomplish  this.  They  did  not,  how- 
ever, do  80,  and  did  not  deliver  the  flax  within  the  period  stipulated,  and  so  the 
defenders  were  not  bound  to  accept  the  flax,  on  a  principle  which  could  not  be  relaxed, 
even  as  to  failure  of  a  single  day,  without  the  greatest  danger  to  all  mercantile 
contracts. 

Jeffrey  for  the  pursuers. — ^We  maintain  our  action  on  two  grounds : — 1.  That,  on  a 
bond  fide  construction  of  the  agreement,  there  was  sufficient  implement  offered  on  the 
24th  of  August ;  and,  2.  That  sufficient  delivery  was  offered  on  the  29th. 

1.  There  was  no  condition  that  the  flax  should  be  imported  for  the  purchasers. 
The  only  warranty  undertaken  was  as  to  the  condition  and  quality  of  the  goods.  There 
was,  it  is  true,  an  understanding  that  the  sellers  were  to  import ;  but  that  was  not  an 
inherent  or  essential  ingredient  in  the  contract.  We  tendered  the  additional  tons  of 
the  quality  and  condition  warranted  in  the  agreement  That  was  sufficient  implement ; 
and  the  provision  in  the  agreement  as  to  the  freighting  of  vessels,  which  was  solely  for 
the  benefit  of  the  agents  Ramsay  and  Company,  cannot  affect  the  essentials  of  the 
bargain  as  between  the  purchaser  and  seller ;  and, 

2.  The  stipulation  as  to  the  time  of  delivery  is  rather  an  incidental  abjection  to 
point  out  the  term  of  payment,  than  an  express  stipulation  for  delivery  within  the 
months  of  July  and  August.  But  we  do  not  deny  that  it  imports  an  obligation  to  that 
effect ;  nor  do  we  need  to  enter  on  the  debateable  ground  as  to  whether  the  being  one 
day  too  late  in  the  matter  of  delivery  is  sufficient  to  liberate  the  purchaser ;  for,  in  all 
bend  fide  transactions,  the  rule  applies,  incepium  pro  eompleto  habeiur.  Here  delivery 
was  begun,  or  was  offered  to  have  been  begun,  on  the  24th,  when  the  cargo  of  the  John 
was  tendered.  Then  on  the  29th  the  Laurel  arrived  off  the  harbour,  and  an  offer  was 
made  to  begin  to  deliver  by  lighters  on  the  30th.  To  this  the  defenders  answered, 
**  unless  you  undertake  that  the  whole  shaU  be  delivered  within  the  month  of  August, 
we  will  take  none."  Now  we  must  assume  that,  but  for  this,  the  delivery  would  have 
been  going  on  during  the  30th  and  Slst ;  for  their  refusing  to  take  is  the  same  thing  as 
if  part  had  been  delivered.  But  it  would  have  been  impossible  for  the  defenders,  in 
consequence  of  a  few  tons  remaining  undelivered  at  12  o'clock  at  night  of  the  dlst,  to 
have  taken  hold  of  this  in  order  to  pull  the  whole  cargo  back,  after  it  had  been  almost 
wholly  delivered.  This,  therefore,  was  an  offer  of  substantial  implement,  which  the 
defenders  were  bound  to  have  accepted. 

The  Court  adhered  to  the  Lord  Ordinary's  interlocutor. 

[683]  LoBD  Ordinary. — It  seems  not  questionable  that  Whitson's  trustees  were 
entitled  to  take  up  the  contract,  provided  they  duly  implemented  it  Now  the  contract  is 
a  mercantile  contract;  and  the  question  is.  Has  it  been  implemented  in  a  bond  fide  manner  1 
It  no  doubt  implied  that  the  flax  was  to  be  imported  direct  for  the  defenders,  in  vessels 
freighted  by  their  agents  Bamsay  and  Company ;  and  that  the  delivery  was  to  be  in 
the  months  of  July  and  August.  They  accordingly  undertake  the  contract ;  and  Bamsay 
and  Company,  at  their  request,  freight  two  vessels,  which  sail  together,  to  bring  home 
the  flax.  The  whole  flax  is  put  on  board,  and  one  of  the  vessels  arrives  on  the  23d  of 
August  with  70  tons.    The  defenders  were  not  bound  to  accept  of  a  partial  delivery, 
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and  they  declined  to  receive  this  quantity.    On  the  24th  of  August  the  pursuers,  by  a 
protest,  offered  to  deliver  this  quantity ;  and  on  the  narrative  that  the  other  vessel  had 
been  detained  at  Riga  for  some  days  by  the  illness  of  the  shipmaster,  and  of  their 
anxiety  to  implement  the  bargain,  they  stated  that  they  had  provided  65  tons  of  each 
kind  of  flax  mentioned  in  the  order,  making  up  the  full  quantity,  "  both  a  fair  average 
quality  of  the  growth  of  1825  and  brack  1826,"  which  they  are  ready  to  deliver.     If 
the  flax  that  was  thus  offered  was  of  the  same  quality  and  in  the  same  condition  as  if  it 
had  been  imported  expressly  for  the  defenders  under  the  letter  of  the  25th  of  October, 
it  would  appear  to  be  due  implement  of  the  contract,  as  there  seems  to  be  no  ground  for 
maintaining  that  they  were  not  bound  to  accept  of  any  flax  not  expressly  imported  for 
them,  and  not  shipped  on  board  the  vessels  freighted  by  Bamsay  and  Company.    The 
pursuers  had  taken  measures  to  fulfil  the  contract  in  the  manner  contemplated  by  the 
parties,  and  the  interest  even  which  Bamsay  and  Company  had  in  the  fulfilment,  if  the  con- 
tract had  been  attended  to,  as  they  had  got  the  benefit  of  having  acted  as  brokers  in 
freighting  vessels  for  the  importation,  and  in  insuring.    That  it  is  an  advantage  to  get 
the  goods  direct,  may  be  very  true ;  but  that  they  were  to  be  so,  is  implied  in  the  offer 
in  the  protest ;  and  the  defenders  could  easily  discover  whether  the  foreign  imckages  of 
the  matts  of  flax  had  been  touched.    They  would  have  been  entitled  to  reject  any  which 
did  not  afford  the  assurance  that  the  goods  were,  in  the  mercantile  phrase,  neat  as 
imported.    But  further,  the  other  vessel  arrived  at  Methil  on  the  29th  of  August,  and 
it  was  only  owing  to  the  state  of  the  tide  that  it  could  not  immediately  get  into  the 
harbour.    It  was  cleared  at  the  custom-house  on  the  30th,  and  on  the  1st  of  September 
the  cargo  was  delivered.    This  seems  also  to  be  sufficient  implement  of  such  a  contract 
as  this,  which  stipulated  for  delivery  of  goods  to  be  commissioned  in  a  foreign  country, 
with  all  the  uncertainty  of  a  sea  voyage,  where  there  is  a  latitude  of  delivery  given  of 
two  months,  and  no  precise  day  even  fixed,  nor  any  declaration  that^  if  not  then  delivered, 
the  contract  was  to  be  void.     In  such  a  case,  that  the  delivery  was  one  day  too  late, 
(which  is  aU  the  defenders  can  allege,)  seems  not  sufficient  to  warrant  the  consequence 
of  non-implement,  when  the  cargo  was  actually  in  the  roadstead ;  so  that  delivery  might 
have  been  made  strictly  within  the  time,  and  was  only  prevented  by  the  state  of  the 
tide — a  circumstance  [584]  beyond  the  control  of  the  pursuers,  and  which  could  scarcely 
be  within  their  calculation.    Although  the  defenders  weie  not  bound  to  accept  of  a 
partial  delivery,  when  the  pursuers  might  be  unable  to  supply  the  rest  of  the  quantity, 
and  did  not  profess  themselves  ready  to  do  so  from  other  goods,  the  Lord  Ordinary 
thinks  they  were  bound  to  do  so  on  the  arrival  of  the  rest  of  the  flax  before  the  expiry 
of  the  stipulated  period.     If  the  whole  had  been  delivered  on  the  31st  of  August,  the 
defenders  admit  they  were  bound.     When  they  might  have  received  a  part  on  the  24th, 
sufficient  to  keep  their  works  employed  for  some  time,  and  the  rest  on  the  Ist  of 
September,  the  objection  to  non-implement  of  the  contract  in  respect  of  time  does  not 
seem  well  founded.    As  it  is  possible  that  the  Court,  should  they  concur  in  the  conclu- 
sion, may  not  agree  in  aU  the  views  of  the  Lord  Ordinary,  it  has  been  thought  better 
to  explam  them  in  this  form,  than  to  embody  them  in  the  interlocutor. 

LoBD  Allowat. — ^This  is  a  very  short  question.  If  we  were  compelled  to  go  to  the 
utmost  strictness  in  bond  fide  contracts,  I  do  not  know  where  there  would  be  an  end  of 
it ;  and  looking  at  the  missives,  I  doubt  exceedingly  if  it  was  intended  to  make  it  an 
absolute  issue  of  the  contract  if  the  flax  was  not  delivered  before  the  end  of  August,  as 
the  term  of  delivery  is  only  adjected  to  the  time  from  which  the  bills  were  to  be  granted ; 
and  I  do  not  think,  at  all  events,  that  this  stipulation  was  the  most  important  part  of 
the  contract.  Bamsay  and  Company  enter  into  a  bargain  for  behoof  of  Neilson  and 
Company,  and  were  to  provide  ships ;  and  if  there  was  any  defect  in  them,  it  would  fall 
on  them — id.  on  Neilson  and  Company.  Now  the  ships  were  freighted  by  them,  and 
sent  out  to  Biga ;  and  the  whole  cause  of  delay  was  the  illness  of  the  master  of  one  of 
the  vessels.  One  vessel  arrived  on  the  23d  with  70  tons,  and  delivery  was  offered ;  but 
there  had  been  a  great  fall  on  flax,  and  Neilson  and  Company  wished  to  take  every 
chance  of  getting  free  of  the  bargain,  making  a  difference  of  L.700 ;  and  they  accord- 
ingly refused  to  teke  delivery  of  the  70  tons,  (except  on  condition  that  it  should  remain 
the  property  of  the  sellers,)  unless  the  whole  was  delivered  before  the  expiry  of  August. 
Then  another  vessel  arrived  on  the  29th,  still  within  three  days  of  the  stipulated  period ; 
and  an  offer  was  made  to  begin  to  deliver  next  day  with  lighters.  The  cargo  still 
remained  in  the  first  vessel,  and  required  to  be  delivered  also.    Now,  supposing  that 


526  WHTTBON,   fta  V.   NBIL80N  ft  00.  VL  Shaw. 

they  had  gone  to  work,  bat  that  aeyenl  toxiB  had  remained  nndeliyered  at  twelve  o'clock 
on  the  night  of  the  3l8t,  ie  it  poanble  to  say  that  this  was  not  bond  fide  implement  of 
the  contract  t  I  think  this  oonld  not  have  been  maintained.  So  that^  looking  at  the 
case  all  in  all,  I  think  the  interlocutor  right,  though  I  differ  from  the  Lord  Ordinary's 
opinion  in  the  note. 

LoBD  OiiiNLn. — I  agree  that  the  interlocutor  should  be  adhered  to ;  but  I  doubted 
the  Lord  Ordinary's  opinion,  as  I  thought  he  took  more  liberty  with  the  terms  of  mer- 
cantile contracts  than  it  was  safe  to  do.  The  difference  between  contracts  honm  fidei 
and  ttricU  juris  is,  that  where  there  is  ambiguity,  you,  in  the  former,  give  a  reasonable 
common  sense  construction  as  to  what  the  meaning  is.  Now,  looking  at  the  contract 
[686]  here,  I  should  think  the  passage,  <' we  are  to  find  yessels,"  &c  was  a  stipulation  by 
Kunsay  and  Company  in  favour  of  "Wliitson — ^not  a  stipulation  obligatory  on  WhitBon 
that  the  flax  was  to  come  by  Bamsay  and  Company,  and  nobody  eke.  And  suppoee 
Whitson  had  found  means  to  get  flax  home  without  that,  if  of  the  same  quality  as 
bargained  for,  I  would  think  that  proper  implement  I  do  not  agree  with  Lord  Alloway 
that  Bamsay  and  Company  were  responsible  for  accidents,  such  as  the  master  falling 
sick.  I  think  such  risks  lay  on  Neilson  and  Company.  But  then  it  comes  to  be  a  very 
serious  question,  if,  when  the  John  arrived,  and  when  there  was  every  reason  to  believe 
the  other  vessel  would  arrive  directiy,  Neilson  and  Company  were  not  bound  to  accept 
the  cargo  of  the  John,  and  flax  of  the  same  condition  to  make  up  the  quantity,  and 
warranted  to  be  of  the  same  quality,  &c.  stipulated  for.  If  they  had  said,  we  would 
rather  wait  till  the  other  arrives,  they  might  have  done  so ;  but  tiien  they  would  have 
run  the  risk  of  her  being  too  late.  But  if  they  intended  to  insist  on  delivery  within 
the  time,  then  I  think  the  offer  to  give  the  flax  of  the  very  same  quality  was  suflSdent 
implement  There  is  a  great  deal,  therefore,  in  this  first  point  As  to  the  second,  it 
IB  not  exactiy  in  the  same  situation.  No  doubt  the  stipulation  is  for  delivery  in  July 
or  August ;  but  there  is  no  stipulation  for  complete  delivery.  If  the  sellers  had  only 
begun  to  deliver  at  a  quarter  before  twelve  at  night  on  the  31  st,  that  would  not  have 
done ;  but  if  they  had  begun  on  the  29tb,  and  went  on  till  the  3l8t^  though  not  then 
completed,  I  rather  chink  that  would  have  been  sufficient  I  doubt^  however,  if 
Whitson,  &c.  have  brought  themselves  into  this  situation.  From  their  letter,  one 
would  think  they  might  have  delivered  the  whole ;  and  I  am  not  satisfied  that  there 
was  any  physical  impossibility  of  delivering  at  least  the  greater  part  of  it  And  as 
Neilson  and  Company  did  not  explicitiy  decline,  but  left  it  in  their  power,  if  they 
thought  fit,  to  attempt  delivery,  I  think,  if  they  meant  to  found  on  this  plea,  they 
should  have  tried  the  fact ;  and  not  having  done  so,  they  are  not  entitled  now  to  plead  the 
cause  as  if  they  had  done  so.  But  as  to  the  first  tender,  I  think  it  should  have  been 
accepted ;  and  therefore  I  concur  with  the  Lord  Ordinary  on  that  point 

Lord  Pitmillt. — Two  questions  are  here  argued.  1.  As  to  the  offer  made  on  the 
23d  of  August,  on  that  my  opinion  is  in  favour  of  the  aigument  of  the  defenders.  I 
think  the  &ir  meaning  of  the  bargain  was,  that  the  flax  was  to  be  shipped  abroad ;  and 
that  delivery  of  goods  obtained  at  Dundee  would  not  be  sufficient  implement.  But  on 
the  second  point  I  take  a  view  favourable  to  the  pursuerp.  If  this  vessel  had  not 
arrived  till  the  1st  of  September,  it  would  have  been  a  breach  of  the  contract;  and  I 
cannot  give  the  latitude  which  the  Lord  Ordinary  seems  to  think  might  be  allowed. 
But  considering  that  one  vessel  was  in  the  harbour  on  the  23d,  and  delivery  offered 
then,  and  the  other  on  the  29th,  and  delivery  offered  to  be  b^un  on  the  30th,  there  is 
room  for  the  principle  maintained  by  the  pursuer,  that  if  the  greater  part  was  delivered 
by  the  31st,  the  bargain  could  not  be  got  rid  of,  because  part  still  remained  in  the 
vessel.  If  it  was  to  be  construed  as  a  bond  fide  con-  [686]  -tract,  which  it  must  be,  this 
does  appear  to  me  to  be  sufficient  bond  fide  implement 

Lord  Jubticb-Clbrk. — I  am  decidedly  of  opinion,  that  from  the  terms  of  this  con- 
tract, it  is  to  receive  a  bond  fids  construction.  Neilson  and  Company,  when  they  desired 
delivery  to  be  made  at  Methil,  were  not  entitled  to  take  advantage  of  the  physical 
difficulties  of  the  harbour  to  get  rid  of  the  bargain.  Suppose  there  had  been  a  continued 
storm  from  the  moment  of  the  arrival  of  the  vessel,  would  that  have  been  sufficient 
ground  for  saying  that  the  contract  was  not  fulfilled  %  I  think  not  But  the  case  does 
not  stop  here :  'Die  John  arrived  on  the  23d,  and  delivery  of  70  tons  was  offered,  and 
Neilson  and  Company  were  not  entitied  to  refuse  it  till  the  Laurel  arrived,  and  then  an 
offer  was  made  to  deUver  a  similar  commodity ;  and  I  am  by  no  means  prepared  to  say. 
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that  if  the  commoditj  offered  was  in  all  respects  the  same,  they  were  not  bound  to 
receive  it ;  nor  that  they  were  entitled  to  say,  that  we  must  have  it  by  these  vessels, 
and  no  other.  But  I  do  not  need  to  give  an  opinion  on  that^  as  when  the  offer  was 
made  on  the  29th  to  deliver  by  lighters,  that  was  a  complete  offer  of  fulfilment ;  and 
the  party  was  not  entitled  to  say,  if  you  will  not  put  the  whole  in  my  hands  before  the 
31st,  I  diall  receive  none  of  it.  I  can  see  no  authority  for  holding,  that  if  there  was  a 
cwt.  to  deliver  at  12  o'clock  at  night  of  the  31st^  the  purchasers  could  get  quit  of  the 
bargain.  To  hold  this  would  be  a  judaical  construction,  which  should  not  be  introduced 
into  such  bond  fide  contracts ;  and,  on  the  whole,  I  think  the  tender  made  was  sufficient, 
and  therefore  I  would  adhere  to  the  interlocutor,  though  I  do  not  agree  in  some  respects 
with  the  Lord  Ordinary's  opinions  expressed  in  the  note. 
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J.  Stewart  and  Curators,  Pursuers. — Rendersan. 

A.  Stkvknson,  Defender. — Jardine. 

Retention — Tutors  and  PupU. — 1. — ^An  accountant  held  entitled  to  retain  the  vouchers 
and  documents  put  into  his  hands  in  order  to  draw  up  a  report  under  a  remit  from 
the  Court,  until  paid  his  fee. — 2. — ^Accounts  and  vouchers  of  a  tutor,  who  acted  as 
factor,  having  been  lodged  with  an  accountant  to  report  in  a  process  of  count  and 
reckoning  against  him  by  a  co-tutor,  and  a  subsequent  accounting  having  been  brought 
by  the  pupil  on  his  passing  the  years  of  puberty — Held  that  the  factor  was  entitled 
to  take  credit  for  the  accountant's  fee  paid  to  recover  his  vouchers  to  be  produced  in 
this  process. 

On  the  death  of  the  father  of  Stewart,  the  pursuer,  who  was  then  an  infant,  Mr. 
Baikie  of  Tankemess,  the  defender  Stevenson,  and  two  others,  obtained  from  Exchequer 
a  gift  of  tutory,  [692]  and  they  appointed  Stevenson  to  be  their  factor.  On  the  death 
of  one  of  the  tutors,  Mr.  Baikie,  assuming  that  this  put  an  end  to  the  tutory,  brought 
an  action  against  Stevenson  and  the  other  surviving  tutor,  and  the  representatives  of . 
the  deceased  tutor,  to  have  Stevenson's  accounts  audited,  and  the  balance  ascertained 
and  secured  as  at  the  date  of  the  deceased  tutor's  death. 

In  this  process  a  remit  was  made  to  Mr.  Scott  Moncrieff,  accountant^  to  audit  the 
accounts  and  report;  and  under  the  remit  Stevenson's  accounts  and  vouchers  were 
lodged  with  Mr.  Moncrieff,  who  gave  in  a  report,  in  terms  of  which  decree  was  pro- 
nounced in  that  action.  Stewart  having  in  the  mean  time  attained  the  age  of  fourteen, 
made  choice  of  certain  persons  as  curators,  along  with  whom  he  raised  another  action 
of  accounting  against  Stevenson,  in  which  the  latter  obtained  a  diligence  for  recovery 
of  his  accounts  and  vouchers,  which  still  remained  in  the  hands  of  Mr.  Moncrieff,  who 
had  never  received  payment  for  his  report  in  the  first  action.  Mr.  Moncrieff  having 
been  called  on  as  a  haver  to  produce  these  documents,  refused  to  do  so  without  payment 
of  his  fee.  Mr.  Baikie  offered  to  pay  one  half ;  but  two  questions  arose  as  to  the  other 
half, — viz.  whether  Mr.  Moncrieff  was  entitled  to  retain  the  documents  till  he  was  paid, 
and  whether  the  burden  of  payment  should  fall  on  the  minor,  or  on  the  estate  of 
Stevenson,  who  was  now  insolvent 

The  Commissioner  having  made  avizandum  with  Mr.  Moncrieff's  objection  to  the 
Lord  Ordinary,  his  Lordship  reported  the  cause  to  the  Courts  who  found  that  Mr. 
Moncrieff  was  entitled  to  payment  from  Stevenson  before  parting  with  the  papers,  and 
that  Mr.  Stevenson  would  be  entitled  to  take  credit  for  the  amount  in  his  accounting 
with  the  minor. 

Lord  Glbnlbb. — ^I  do  not  think  the  papers  can  be  taken  out  of  Mr.  Moncrieff's 
hands  without  his  being  paid ;  but  it  is  a  very  different  matter  whether  Stevenson  is  to 
pay  for  them.  He  did  not  willingly  put  these  vouchers  out  of  his  own  hands,  but  was 
obliged  to  part  with  them.  They  were  lodged  with  the  accountant  on  account  of  the 
minor  and  the  minor's  affairs ;  and  I  think  though  Stevenson  should  pay  in  the  mean 
time,  as  he  wants  them,  he  should  have  credit  in  his  accounting  with  the  minor. 
This  will  be  much  more  reasonable  than  holding  him  confessed,  because  he  cannot 
produce  them. 

The  other  Judges  concurred. 
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J.  M'Tavish,  (Trustee  on  Mathsson's  Estate.)— Jafne«m—^.  Wood, 

J.  PXDIE,  W.S. — Cuningkame — Brmanle^ 

Writer^s  Hypothec — A  writer  employed  by  two  defenders  to  conduct  an  action  in  which 
they  were  found  jointly  liable  in  a  certain  sum,  haying  been  subsequently  employed 
by  one  of  them  (who  was  afterwards  sequestrated)  to  sue  the  other  for  one  half  of 
that  sum,  and  one  half  of  the  account  incurred  to  him  in  defending  them,  and  haying 
obtained  decree  accordingly — Held  entitled,  in  a  suspension,  to  compear  and  be  pie> 
ferred  to  the  one  half  of  his  account  for  which  decree  had  been  obtained^  but  not  for 
the  other  hal^  nor  for  the  expense  of  diligence  done  by  him  upon  the  decree^  out  of 
the  principal  sum  contained  in  the  decree  brought  under  suspension. 

Pedie,  writer  to  the  Signet^  was  employed  by  Matheson  and  Dr.  Kennedy  to  oondact 
their  defence  in  a  suit  against  them  as  cautioners  for  a  messenger  at  arm&  The  defence 
was  unsuccessful,  and  Matheson  and  Dr.  Kennedy  were  found  liable  in  a  sum  of  L.  122, 
Os.  9d. ;  and  an  account  of  L.18  :  11 :  6}  was  incurred  to  Pedie  for  their  expenses.  Dr. 
Kennedy  having  failed  to  pay  his  share  of  these  sums,  an  action  was  raised  against  him 
in  name  of  Matheson,  concluding  for  payment  of  one  half  of  the  principal  sum  of 
L.122  : 0  :  9,  and  one  half  of  the  account  incurred  by  them  to  Pedie  for  conducting 
their  defence.  No  appearance  was  made  for  Dr.  Kennedy,  and  decree  was  accordingly 
pronounced  against  him  for  the  sum  of  L.70  :  6  :  If ,  consisting  of  L.61 : 0  :  4^,  being 
the  half  of  the  principal  sum  above  mentioned,  and  L.9 : 5 : 9},  the  half  of  Pedie'a 
account^  together  with  expenses  of  process.  Pedie  had  been  employed  by  Matheson  to 
conduct  this  action ;  but  he  omitted  to  obtain  decree  in  his  own  name  for  the  expenses, 
which  amounted  to  L.14  :  17  :  7}.  Kennedy  having  been  charged  for  payment  of  these 
several  sums,  brought  a  suspension,  in  which  Pedie  was  again  employed  by  Matheson 
till  the  sequestration  of  the  latter,  when  his  trustee  employed  another  agent  At  this 
time  a  third  account  of  L.3  : 7  :  5  had  been  incurred  to  him  as  agent  in  the  suspension, 
besides  a  sum  of  L.5  : 4  :  8^  as  the  expense  of  diligence  against  Dr.  Kennedy,  which 
had  been  disbursed  by  him.  The  letters  and  cha^  were  ultimately  found  orderly 
proceeded,  and  Matheson  was  found  entitled  to  his  expenses ;  but,  in  auditing  these 
expenses,  the  auditor  struck  off  the  charge  of  L.5 :  4  : 8}  for  the  expense  of  diligence, 
as  not  falling  under  the  finding  of  expenses,  so  that  this  sum  formed  no  part  of  the 
amount  for  which  decree  went  out  against  Dr.  Kennedy,  and  which  consisted  of  the 
following  sums,  viz.  L.61  : 0 :  4^,  the  half  of  the  principal  sum  awarded  against 
Matheson  and  Dr.  Kennedy  jointly  in  the  original  action, — L.9  : 5  :  9^,  the  half  of 
[694]  Pedie's  aocounti  incurred  to  him  in  conducting  their  defence  in  that  action, — 
L.14  :  17  :  7^,  the  expense  of  obtaining  decree  against  Dr.  Kennedy  at  the  instance  of 
Matheson, — and  L.14  :  11 :  5j^,  the  expenses  in  the  suspension  itself,  of  which  L.3 : 7  : 5 
had  been  incurred  to  Pedie  before  he  ceased  to  be  agent  in  it.  On  the  suspension 
being  enrolled  to  have  the  auditor's  account  approved  of,  a  minute  was  given  in  by 
Pedie,  stating  that  the  whole  sums,  principal,  and  expenses,  had  been  disbursed  by 
himself,  and  craving  decree  in  his  own  name  for  the  amount,  and  for  the  expenses 
incurred  by  him  in  the  suspension.  This  demand  was  opposed  by  MTavish,  the 
trustee  on  Matheson's  sequestrated  estate ;  and  it  was  afterwards  limited  to  the  sums  * 
of  L.18: 11: 6^,  his  account  in  the  original  action, — L.14: 17: 7},  the  expenses 
incurred  to  him  in  taking  decree  against  Dr.  Kennedy, — L.5  : 4  :  8^,  the  expense  of 
the  diligence  against  that  gentleman, — and  L.3  : 7  : 5,  being  his  account  in  the  process 
of  suspension.  The  Lord  Ordinary  allowed  decree  for  this  last  sum  to  go  out  in  Pedie's 
name,  but  refused  his  demand  quoad  tUtra.  Pedie  then  reclaimed^  when  the  Court 
altered  his  Lordship's  interlocutor,  and  found  him  further  entitleid  to  the  sum  of 
L.14 :  17  :  7j^,  being  the  expenses  disbursed  by  him  in  taking  decree  against  Dr. 
Kennedy ;  and  remitted  to  his  Lordship  to  hear  further  as  to  the  two  remaining  sums 
of  L.18  :  11 :  6J  and  L.6  : 4  :  8i,  (see  arUe,  VoL  IV.  No.  426).  The  Lord  Ordinary, 
having  heard  parties  accordingly,  found  Pedie  entitled  to  be  preferred  for  these  two 
sums. 

M^avish  reclaimed,  and  contended. 
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1.  As  to  the  sum  of  L.18 :  11 :  6}, — that  decree  having  been  obtained  against  Dr. 
Kennedy  for  one  half  only  of  that  sum,  there  was  only  one  half  of  it,  or  L.9  : 5  :  9^, 
included  in  the  amount  for  which  the  charge  had  been  given  to  Dr.  Kennedy,  and  of 
which  the  suspension  was  brought ;  so  that  if  Peddie  was  preferred  upon  more  than 
half  in  this  process,  this  would  be  a  preference  for  a  sum  of  expenses  on  the  principal 
sum  of  L.61  : 0  :  4|  itself,  which  an  agent  was  never  entitled  to  have. 

2.  As  to  the  expense  of  diligence,  that  no  decree  had  ever  been  obtained  for  that 
expense,  so  that  it  could  not  possibly  form  part  of  the  sum  now  outstanding  in  this 
process ;  and  that  if  Pedie  had  any  daim  of  preference  in  consequence  of  the  trustee 
having  made  use  of  the  diligence,  it  might  be  made  effectual  as  a  claim  against  the 
estate,  but  could  not  be  insisted  for  in  this  process. 

The  Court  altered  the  Lord  Ordinary's  interlocutor,  and  found  Pedie  entitled  to  be 
preferred  to  the  extent  only  of  L.9  :  5  :  dh  being  the  one  half  of  his  original  account 
in  the  action  against  Matheson  and  Dr.  !l^ennedy,  and  repelled  his  claim  quoad  tdtrOy 
[596]  — ^reserving  to  him  any  claim  of  preference  for  the  expense  of  the  diligence  as 
against  Matheson's  estate. 

LoBD  Glbnlbb. — I  am  quite  satisfied  that  Mr.  Pedie's  claim  is  not  well  founded. 
He  wishes  to  take  his  expenses  out  of  the  principal  sum.  He  is  no  doubt  a  creditor  of 
Matheson's  for  the  full  amount  of  his  account ;  but  he  cannot,  as  such,  insist  for  a 
preference.  There  was  no  sum  recovered  here  of  these  expenses  but  one  half ;  and  the 
agent  is  not  entitled  to  relief  out  of  the  principal  sum.  He  is  entitled  to  get  the  one 
half,  on  the  same  principle  that  he  formerly  got  the  L.14;  but  there  is  no  ground 
whatever  for  allowing  him  a  preference  for  the  other  half.  As  to  the  diligence,  the 
expense  of  it  was  rejected  by  the  auditor ;  and  though  Pedie  may  have  a  claim  for  it 
as  a  creditor  on  Matheson's  estate,  he  can  have  none  for  it  here  as  part  of  the  expenses 
of  process. 

Lord  Allowat  thought  the  interlocutor  right ;  but  Lobd  Justicb-Clbbk  concurred 
with  Lord  Olenlee. 
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W.  Allan,  Pursuer. — Jeffrey — A.  Murray — J.  M,  Bell. 
J.  Maequis  and  "W.  Kkkr,  Defenders. — D.  of  F.  Moncreiff—Itolbertwn — Neaves. 

Debtor  and  Creditor — Factor, — ^A  party  abroad  having  remitted  funds  to  this  country 
sufficient  only  to  pay  a  dividend  on  his  debts,  with  instructions  to  his  factor  and 
agent  to  apply  the  same  in  payment  of  all  "  outstanding  bills  j "  and  these  persons,  in 
the  knowledge  of  a  contingent  creditor's  claim,  having  paid  away  the  whole  amount, 
without  reserving  a  dividend  to  answer  that  claim,  and  luiving  taken  a  guarantee  from 
the  creditors  to  whom  they  paid  dividends — Held  that  they  ought  to  have  set  apart 
a  sum  to  answer  this  claim,  and  were  responsible  to  the  creditor  as  if  they  had 
done  so. 

The  late  Daniel  Munn,  shipmaster  in  Greenock,  in  the  year  1819  went  to  South 
America,  leaving  a  &ctory  prepared  by  the  defender  Kerr,  his  confidential  agent,  in 
favour  of  the  other  defender  Marquis,  one  of  the  purposes  of  which  was,  that  the 
factor  should  *^  pay  off  and  discharge  all  debts  owing  by  me,  or  obligations  which  I  may 
have  come  under."  Munn  owed  debts  to  a  considerable  amount  in  this  country ;  but, 
shortly  after  he  went  to  America^  he  commenced  making  remittances  for  the  purpose  of 
liquidating  them,  and  in  the  course  of  1820  he  made  several  remittances  to  his  wife  in 
bUls,  which  were  negotiated  by  Marquis.  The  terms  in  which  these  remittances  were 
made  by  him  did  not  appear,  as  the  defenders  declined  in  this  process  to  produce  the 
letters  of  remittance ;  but,  on  the  first  remittance  being  received,  an  advertisement  was 
inserted  in  a  Oreenock  newspaper,  requesting  all  persons  having  claims  on  Munn  to 
lodge  the  same  with  Mr&  Munn,  his  wife,  or  the  defender  Kerr,  writer  in  Greenock,  his 
coE^dential  [B96]  agent.  The  remittances  made  by  bills  in  this  manner  amounted  only 
to  L.669 ;  but  in  March  1821  Munn  made  a  consignment  of  silver,  the  proceeds  of 
which  amounted  to  L.1778 :  8 :  7  j  and  the  defender  Kerr  was  directed,  by  a  letter 
from  Munn,  on  receiving  the  proceeds,  to  "  pay  all  outstanding  bills  out  of  it,"  and  to 
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"  look  after  all  my  affiuin  til  I  letanL"  On  receiving  this  intimation,  Kerr  proceeded 
to  make  up  a  acheme  of  division  among  about  thirty  of  Munn's  creditors ;  and  having 
received  from  Marquis  the  proceeds  of  &e  bills  formerly  remitted,  and  the  proceeds  of 
the  silver  having  been  remitted  to  a  bank  in  Greenock  on  the  27th  of  August^  he  drew 
this  sum  on  the  29th,  and  on  that  day  distributed  among  the  thirty  creditors  above 
mentioned,  including  a  company  of  which  Marquis  was  a  partner,  a  dividend  of  138.  4d. 
in  the  pound,  taking  from  them  a  discharge  in  favour  of  Marquis  as  Mnnn's  factor. 
This  distribution  exhausted  the  whole  amount,  with  the  exception  of  a  balance  of 
L.195  :  1  :  3,  which  was  retained  by  Kerr  himself  in  extinction  of  an  account  said  to 
be  due  him  by  Munn. 

At  this  time  the  pursuer  Allan  had  a  ckim  in  dependence  against  Munn,  which  arose 
in  the  following  way : — He  had,  in  1815,  obtained  decree  for  L.475  :  13  :  5  against  one 
Leslie  Gault,  and  the  executors  of  the  deceased  Marshall  Brown  who  had  been  partowner 
of  a  vessel  called  the  Emperor  Alexander.  Gault  considering  that  he  was  entitled  to 
relief  of  this  sum  from  Brown's  executors,  raised  an  action  of  relief  against  them 
accordingly,  on  the  dependence  of  which  he  arrested  the  vessel  above  mentioned.  On 
this,  M'Aulay,  a  part-owner  of  the  vessel,  applied  to  the  Judge  Admiral  to  have  the 
arrestment  declared  invalid ;  and  pending  the  discussion  on  this  application,  in  order 
that  the  vessel  might  be  allowed  to  sail  in  the  mean  time,  he  granted  to  Gault  a  letter 
binding  himself  to  be  responsible,  should  the  arrestment  be  found  valid.  The  Judge 
Admiral  having  found  the  arrestment  invalid,  Gault  brought  a  suspension  and  reduction 
in  the  Court  of  Session,  on  the  dependence  of  which  he  again,  on  the  17  th  of  September 
1819,  arrested  the  Emperor  Alexander,  in  so  far  as  M'Aulay  was  part-owner  of  it.  In 
the  November  following  Munn  became  cautioner  in  a  loosing  of  this  arrestment,  and 
granted  bond  to  make  the  vessel  forthcoming,  in  the  event  of  Gault  succeeding  in  his 
claims  against  M'Aulay;  and  he  subsequently  purchased  M'Aula/s  interest  in  the 
vessel,  and  carried  her  with  him  to  America, — the  price  of  M'Aulay's  share  of  the 
vessel  having  been  previously  arrested  in  his  hands  by  Gault.  On  the  10th  of  March 
1821  Gault  obtained  a  final  decree  against  M'Aulay  for  the  value  of  the  vessel,  or  so 
much  ae  was  necessary  [697]  to  relieve  him,  and  thus  of  course  became  entitled  to 
proceed  against  Munn  under  his  bond  in  the  loosing  of  arrestment  In  the  mean  time, 
and  pending  this  litigation,  the  pursuer  Allan,  who  had,  in  the  year  1815,  (as  formerly 
mentioned,)  obtained  decree  against  Gault  for  the  sum  of  L.457  :  13  :  5,  used  arrest- 
ments, in  May  1818  and  September  1819,  in  the  hands  of  M'Aulay,  as  debtor  to  Gault^ 
to  the  effect  of  securing  the  debt  which  Gault  owed  him  under  that  decree ;  and  on 
Gault's  succeeding  in  his  action  again  M'Aulay,  he  brought  a  forthcoming  against  Gault 
as  principal  debtor,  and  M'Aulay  as  arrestee;  and  on  the  dependence  of  this  forth- 
coming he,  on  the  4th  of  August  1821,  used  an  arrestment^  as  in  the  hands  of  Munn,  of 
debts  due  by  him  to  M'Aulay  and  Gaults,  or  either  of  them, — Munn  being  at  this  time 
debtor  to  Gault  under  his  bond  of  loosing  arrestment,  and  to  M'Aulay  for  the  price  of 
his  share  of  the  ship.  Munn  being  at  this  time  abroad,  the  arrestment  was  accordingly 
executed  edictally ;  but  it  was  intimated  to  Mrs.  Munn,  and  to  the  defender  Marquis. 
In  making  the  distribution,  however,  of  the  money  remitted  by  Munn,  no  communication 
was  made  to  the  pursuer.  It  appeared,  however,  from  correspondence  produced,  that 
besides  the  intimation  of  the  arrestment  to  Marquis  and  Mrs.  Munn,  the  defender  Kerr 
was  acquainted  with  the  circumstance  of  Munn's  being  cautioner  in  the  loosing  of  Gaulfs 
arrestment,  and  of  the  pursuer's  contingent  claim  against  Munn  in  consequence  of  that 
and  the  arrestment  used  prior  to  the  distribution  in  August  1821 ;  and  the  discharge 
taken  by  them  from  the  creditors  to  whom  they  paid  dividends,  narrates  the  arrestments 
used  by  Gault  and  the  pursuer,  and  binds  the  creditors  "  to  free  and  relieve  the  said 
John  Marquis,  his  heirs,  &c.,  from  all  damages,  and  the  consequences  we  may  sustain  or 
incur  from  the  foresaid  arrestments  used  in  his  hands ; "  and  also  to  "  guarantee  the 
said  William  Kerr,  his  heirs,  &c.,  against  all  consequences  that  may  result  to  him  from 
making  payment  to  us  of  the  foresaid  sum,"  &c.  The  pursuer  having  subsequently 
brought  a  process  of  forthcoming  against  Munn,  after  considerable  opposition  maintained 
in  Munn's  name,  succeeded  in  obtaining  decree  of  forthcoming  for  so  much  of  the 
amount  arrested  as  would  satisfy  the  pursuer's  original  claim  of  L.457  :  13  :  5,  with 
interest  and  expenses.  He  thereupon  raised  the  present  action  against  Marquis  and 
Kerr,  concluded  for  payment  of  a  share  of  the  remittance  in  silver  made  by  Munn  in 
1821,  effeiring  to  the  amount  of  his  debt. 
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In  defence,  Marquis  and  Eerr  pleaded. 

1.  That  the  pursuer  not  having  attached  in  their  hands  the  [698]  fund  remitted^  they 
were  entitled  to  pay  it  to  the  creditors  of  Munn,  primis  venieniibw, 

2.  That  Munn's  instructions  being  to  apply  the  fund  remitted  in  payment  of  "  out- 
tanding  bills  "  did  not  include  the  claim  of  the  pursuer,  who  held  no  bUl ;  and, 

3.  That  as  M'Aulay  and  Gault  had  no  constituted  debt  against  Munn,  and  as  the 
pursuer  had  not  obtained  his  decree  of  forthcoming  till  1823,  the  pursuer  was  not  a 
creditor  entitled  to  payment  at  the  date  of  the  distribution ;  and  there  being  no  bank- 
ruptcy, they  were  not  bound  to  set  apart  a  sum  for  a  merely  contingent  creditor. 

To  this  it  was  answered, 

1.  That  although  the  fund  remitted  had  not  been  attached  by  diligence  on  the  part 
of  the  pursuer,  yet  as  it  was  remitted  by  Munn,  with  instructions  that  it  should  be 
applied  in  payment  of  his  debts,  the  defenders  were  bound  so  to  apply  it  j  and  being 
perfectly  aware  of  the  existence  of  the  pursuer's  claim,  they  ought  to  have  certiorated 
him  of  the  remittance,  or  set  apart  a  dividend  to  answer  his  claim. 

2.  That  the  true  construction  of  Munn's  letter  was,  that  the  remittance  should  be 
divided  among  aU  the  creditors;  and  that  such  was  the  undersmnding  of  the 
defenders  themselves,  appeared  from  the  advertisement  on  their  receiving  the  first 
remittance;  and, 

3.  That  the  circumstance  of  distributing  a  dividend  showed  clearly  an  insolvency 
and  consequently  that  the  defenders  were  bound  not  only  to  have  made  an  equal  divi- 
sion of  the  fund  among  the  creditors  whose  debts  were  presently  exigible,  but  to  have 
set  apart  a  dividend  for  the  contingent  claims  of  which  they  were  aware. 

The  Lord  Ordinary  found,  "that  the  defenders,  in  dividing  the  proceeds  of  the 
silver  remitted  by  Munn  among  his  creditors,  were  bound  to  have  set  aside  a  propor- 
tional dividend  for  the  debt  for  which  Munn  was  liable  to  the  pursuer,  and  therefore 
that  they  must  still  be  responsible  to  the  pursuer,  as  if  that  duty  had  been  imple- 
mented ; "  and  the  Court  unanimously  adhered. 

LoBD  Glbnlbb. — ^There  is  no  demand  against  Munn  himself ;  and  if  he  had  not 
been  insolvent,  the  defenders'  argument  would  be  right.  But  it  is  very  different  when 
there  came  to  be  a  state  of  insolvency.  The  defenders  were  not  entitled  then  to  pay 
primo  verUetUi.  They  were  then  bound  to  consider  contingent  creditors ;  and  although 
there  was  no  sequestration,  the  rule  in  sequestrations  is  just  what  the  law  of  justice 
and  nature  requires.  Then  their  own  conduct  explains  what  was  the  situation  of 
Munn's  affairs  at  the  time.  If  they  had  thought  that  they  might  pay  primo  venierUiy 
would  they  have  inserted  an  advertisement  [599]  in  the  newspapers  ?  And  the  pay- 
ment of  the  interim  dividend  itself  shows  that  Munn  was  not  able  to  pay  in  full.  The 
reservation  in  the  discharge,  too,  shows  distinctly  that  the  defenders  were  aware  of  the 
arrestment ;  and  that  was  sufficient,  in  the  circumstances  of  this  particular  case,  to  call 
on  them,  though  in  a  private  trust,  to  do  the  same  justice  as  the  law  of  sequestration 
requires. 

Lord  Allowat. — I  entirely  concur.  The  Lord  Ordinary's  interlocutor  proceeds  on 
a  point  of  law  which  does  not  often  occur ;  but  we  cannot  hesitate  in  giving  effect  to 
it.  A  man  abroad  sends  home  money  to  be  distributed  among  all  his  creditors ;  and 
they  avowedly,  on  the  first  remittance,  put  an  advertisement  in  the  newspapers,  the 
import  of  whic^  was  that  they  were  to  do  so  by  a  certain  time,  which  shows  what  they 
understood  to  be  their  duty.  This  being  the  case,  I  cannot  entertain  a  doubt^  that 
though  under  a  voluntary  trust,  when  they  paid  away  the  money,  while  they  knew 
there  were  other  claims  against  the  estate,  without  laying  aside  a  sufficient  sum  to 
answer  them,  they  became  responsible  to  parties  having  such  claims.  There  is  no 
question  on  the  arrestment^  except  as  intimating  the  existence  of  the  claim ;  but  the 
demand  is  founded  on  the  common  principles  of  justice  and  common  law.  because 
Marquis  and  Kerr  were  both  well  acquainted  with  the  existence  of  this  debt. 

Lord  Justiob-Clbrk  concurred. 
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No.  220.  VI.  Shaw  600.    26  Feb.  1828.    Itt  Div.— Loid  Headowbank. 

Colonel  A.  R.  Macdonell  of  Glen^rry,  and  R  Campbell  of  Ardchattan, 

Pursuers. — J),  of  F,  Moncreiff---James(m. 

Alkxandkr  Dukb  of  Gordon  and  his  Trustees,  Defenders. — Sol^-Oefu  Hope — 

Bobtrtson, 

Prescription — Palronage. — Held, — 1. — ^That  a  single  act  of  presentation,  under  a  title 
to  a  patronage,  is  not  sufficient  to  constitute  a  prescriptive  possession ; — and, — 2. — 
That  the  negative  prescription  does  not  apply  to  a  right  of  property  in  a  feudal 
subject 

On  the  5th  of  June  1580,  James  the  Sixth  made  a  grant  in  fovour  of  Alexander 
Campbell,  constituting  him  commendator  of  the  priozy  of  Aidchattan,  and  conferring 
on  him  the  benefice  and  priorship  of  the  same.  Thereafter,  on  the  9th  of  December 
1602,  he  granted  a  charter,  conveying  to  Campbell  and  his  heirs-male,  in  feu>farmy  fee, 
and  heritage,  the  monastery  and  priory  of  Ardcbattan ;  and  also  *'  totas  et  integras 
ecclesias  et  parochias  de  Ballevoddin  in  KeiU  de  Eilmanivaig  in  Lochaber ;  ecdesiam 
de  Kirkapoll  in  Teiri,  cum  pertinentibus ;  ecdesiam  de  Kilmarol  in  Kyntyre,  cum 
omnibus  decimis,  garbalibus,  aliisque  decimis,  magnis  et  minutis  fructibus,  redditibus, 
et  emolumentis,  ad  dictas  ecclesias,  rectorias,  et  vicarias  earnndem  spectan.,  cum  advocar 
tionibus,  donationibus,  et  juribus  patronatts  earundem."  In  virtue  of  this  charter, 
infeftment  was  taken  on  the  6th  of  May  1606,  and  the  instrument  of  sasine  was  duly 
recorded. 

Upon  the  death  of  Alexander  Campbell,  his  son  John  made  up  titles  by  special 
service  in  1631,  inter  o/io,  to  the  patronage  of  Eilmanivaig.  In  1652  John  granted  a 
disposition,  under  reservation  of  his  own  liferent,  to  his  eldest  son  Archibald,  and  his 
heirs-male,  of  his  estates,  including  the  patronage,  in  virtue  of  which  Archibald  was 
infef t  A  parliamentary  ratification  of  the  original  grant  had  been  previously  obtained, 
and  was  renewed  in  1661.  In  1675  John  Campbell,  with  consent  of  his  son  Archibald, 
granted  a  disposition  to  Donald  Macdonell,  for  behoof  of  his  brother  .^Jieas  Lord 
Macdonell,  (who  was  a  Boman  Catholic,)  of  the  patronage  of  Kilmanivaig,  with  the 
teindsj  parsonage  and  vicarage,  of  the  same ;  but  on  which  it  did  not  appear  that  sasine 
had  been  taken.  The  patronage  continued  thenceforth  to  be  inserted  in  the  titles  of 
the  Ardchattan  family,  till  it  came  ultimately  to  be  vested  in  the  person  of  Charles 
Campbell. 

On  the  17th  of  December  1618,  James  the  Sixth  granted  to  George  Lord  Gordon  a 
charter  of  the  lands  of  Inverlochie  and  [601]  others,  "  una  cum  advocatione  donatione 
et  jure  patronat^  omnium  ecdesiarum  beneficiorum  et  capellianarum  ad  prsBdict.  villas 
terras  aliaque  respective  supra  specificata  pertinen.  et  specialiter  advocatione  donatione 
et  jus  patronatiis  ecdesiarum  parochiaHum  de  Kihnailzie  Kilmanivock  Islawond  et 
KylUcherol  una  cum  omnibus  jure  titulo  interesse  et  juris  clameo  proprietate  et  posses- 
sions qu8B  nos  nostros  predecessores  aut  successores  habuimus  habemus  seu  quovis  modo 
habere  clamare  vel  pretendere  poterimus  ad  omnes  et  singulas  dictas  villas  terras  ecdesiie 
advocationem  donationem  et  jus  patronatiis  aliaque  respective  supra  expressa."  In 
virtue  of  this  charter  a  precept  was  issued  from  Chancery,  on  which  sasine  was  taken 
in  1623,  and  duly  recorded.  This  right  was  regularly  transmitted  to  and  vested  in  the 
person  of  Alexander  Duke  of  Gordon. 

In  1712  Neil  Campbell  was  appointed  minister  of  the  parish,  but  it  did  not  appear 
by  whom  he  had  been  presented.  A  vacancy  having  occurred  in  1724,  a  presentation 
in  favour  of  Mr.  Skeldock  was  tendered  to  the  Presbytery  by  John  Macdonell,  which 
was  sustained,  and  Mr.  Skeldock  was  inducted.  At  this  time  the  Gordon  family  were 
Roman  Catholics.  In  1735,  Mr.  Skeldock  having  been  translated  to  another  parish,  a 
letter  of  recommendation  in  favour  of  a  Mr.  Stewart  was  presented  by  the  Duchess  of 
Gordon  to  the  Presbytery,  and  he  was  ultimately  settled  as  minister ;  but  whether  in 
virtue  of  that  letter  or  the  jus  devolutum^  did  not  distinctly  appear.  Another  vacancy 
occurred  in  1749,  at  which  time  Macdonell  of  Glengarry  (who  daimed  right  under  the 
above  transaction  in  1675)  was  a  prisoner  in  the  Castle  of  Edinburgh,  in  consequence 
of  his  alleged  accession  to  the  rebellion  in  1745,  and  it  was  stated  that  the  castle  of 
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Glengarry,  in  which  all  his  papers  were,  and  among  others  the  disposition  by  Campbell 
of  .^jdchattan,  had  been  burnt  by  the  troops  under  the  command  of  the  Duke  of 
Cumberland.  Letters  of  recommendation  both  from  Glengarry  and  the  Duke  of 
Grordon  were  presented  to  the  Presbytery  in  favour  of  a  Mr.  Grant ;  and  some  of  the 
parishioners  having  proposed  another  gentleman,  a  competition  took  place ;  but  the 
Presbytery  preferred  Mr.  Grants  who  was  accordingly  inducted.  In  1775  Mr.  Grant 
died ;  and  a  regular  presentation  was  then  transmitted  by  the  Duke  of  Gordon  in  favour 
of  Mr.  Thomas  Ross  to  the  Presbytery,  who  sustained  the  presentation,  and  in  virtue  of 
it  Mr.  Eoss  was  settled  as  clergyman  of  the  parish.  At  this  time^  it  was  stated,  that 
the  affairs  of  the  Glengarry  family  were  in  great  confusion, — a  process  of  ranking  and 
sale  of  their  estates  being  then  in  dependence,  under  which  they  were  afterwards 
purchased  by  Glengarry. 

[602]  In  1786  Mr.  Eoss  brought  a  process  of  augmentation,  in  which  the  Duke  of 
Gordon,  in  1788,  as  patron  and  titular  of  the  parish,  gave  in  a  scheme  of  locality,  and 
claimed  an  exemption  of  his  own  teinds,  as  those  of  the  other  heritors  were  not 
exhausted.  Appearance  was  made  for  Campbell  of  Ardchattan,  who  asserted  the  same 
right ;  and  also  for  the  Officers  of  State,  who  objected  that  neither  party  had  produced 
any  titles  to  patronage.  The  Lord  Ordinary  (Swinton)  ordained  the  Duke  of  Gordon 
and  Ardchattan  to  produce  their  respective  titles  to  the  patronage ;  and  this  order  was 
renewed  in  1790.  A  locality  was  then,  in  1791,  lodged  by  the  Officers  of  State, 
allocating  part  of  the  stipend  upon  the  Duke  of  Grordon ;  and  thereupon  the  titles  of 
both  parties  were  produced.  This  locality  was,  by  consent  of  the  Duke  of  Gordon, 
approved  of  as  an  interim  one,  until  the  disputes  between  the  parties  should  be  settled, 
— ^but  under  a  protest  by  the  Duke  that  it  should  not  affect  his  right  of  patronage.  In 
1799  another  augmentation  was  brought  by  Mr,  Eoss,  in  which,  under  a  similar  protest, 
a  scheme  of  locality  was  given  in  by  the  Grown,  allocating  part  of  the  stipend  on  the 
teinds  of  the  Duke  of  Gordon,  which  was  approved  of  as  an  interim  one.  A  third 
process  of  augmentation  was  raised  in  1813,  in  which  the  Duke  again  claimed  the 
patronage,  but  ultimately  waived  the  privileges  of  it,  under  protest  that  it  should  not 
affect  his  rights.  Appearance  was  also  made  by  Glengarry,  who  in  like  manner  claimed 
the  patronage,  but  also  under  protest  waived  his  privileges,  and  a  scheme  of  locality  was 
approved  of  as  an  interim  one.  Under  these  different  localities  the  respective  parties 
paid  stipend  like  the  other  heritors. 

In  1822  Mr.  Eoss,  after  having  been  upward  of  forty  years  in  possession,  died ;  and 
a  competition  then  arose  for  the  right  of  presentation  between  the  Duke  of  Gordon  and 
the  pursuer  Colonel  Macdonell  of  Glengarry, — the  former  having  granted  a  presentation 
in  favour  of  a  Mr.  Leitch, — and  the  latter  to  a  Mr.  Macintyre.  Mutual  actions  of 
declarator  were  then  brought, — the  one  at  the  instance  of  Glengarry,  with  concurrence 
of  Campbell  of  Ardchattan,  against  the  Duke  of  Gordon, — and  the  other  by  the  Duke 
against  these  parties,  concluding  respectively  for  right  to  the  patronage.  These  actions 
were  coi\joined ;  but  at  this  time  Glengarry  being  unable  to  produce  any  regular  title, 
and  the  Duke  having  shown  an  ex  facie  clear  one,  the  Loid  Ordinary  assoilzied  his 
Grace  from  the  action  at  the  instance  of  Glengarry,  and  in  the  other  decerned  in  favour 
of  the  Duke.  Mr.  Campbell  of  Ardchattan  then  made  up  a  title  by  special  service  to 
Charles  Campbell,  who  was  last  vested  in  the  patronage,  [603]  and  thereupon,  and  in 
implement  of  the  transaction  of  1675,  disponed  it  to  the  pursuer  Glengarry.  Glengarry 
then  reclaimed  against  the  interlocutor  of  the  Lord  Ordinary;  and  the  Court,  after 
finding  him  liable  in  the  previous  expenses,  ordered  memorials. 

On  the  part  of  Glengarry  it  was  contended, 

1.  That  as  the  title  of  Campbell  of  Ardchattan,  in  virtue  of  which  he  claimed,  was 
dated  in  1602,  while  that  of  the  Duke  of  Gordon  was  dated  in  1618,  his  title  was 
clearly  preferable,  unless  the  Duke  could  establish  a  prescriptive  right. 

2.  That  although  it  was  settled  that  the  positive  prescription  applied  to  a  patronage, 
yet,  to  acquire  a  prescriptive  right,  there  must  be  a  continuous  possession ;  that  in  this 
case  the  only  act  of  possession  on  which  the  Duke  could  found,  was  that  of  the  pre- 
sentation of  Mr.  Eoss;  but  as  that  was  only  one  act,  and  as  that  person,  from  the 
moment  of  his  induction,  possessed  independent  of  any  right  held  by  the  Duke,  and  in 
virtue  of  the  ecclesiastical  law,  it  was  impossible  that  that  single  act  of  presentation 
could  be  regarded  as  continuous  possession. 

3.  That  supposing  a  single  act  could  create  continuous  possession,  still  the  possession 
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must  be  peaceable  and  uninterrapted ;  but  it  had  been  interrupted  by  the  proceedings 
in  the  localities,  and  the  payments  made  by  the  Duke  under  the  schemes  of  locality. 

4.  That  although  it  was  true  that  Glengarry  had  not  brought  any  declarator  of  his 
right  during  the  currency  of  the  forty  yearSi  yet  it  was  not  necessary  that  he  should 
have  done  so,  seeing  that^  as  the  minister  was  inducted,  he  could  not  thereby  baye 
derived  any  benefit ;  and, 

5.  That  (with  reference  to  a  plea  by  the  Duke  that  the  right  of  Glengarry  was  cut 
off  by  the  negative  prescription)  such  a  plea  was  utterly  unfounded  in  regard  to  a  right 
of  feudal  property,  which  could  not  be  lost  by  negligence,  unless  the  party  pleading  it 
had  acquired  a  right  to  the  property  in  virtue  of  the  positive  prescription, — the  rule  of 
law  being,  that  a  right  of  property  must  be  transferred  by  a  title ;  whereas,  according 
to  the  argument  of  the  Duke,  a  party  who  had  no  title  to  the  property  might  plead 
that  his  opponent  had  lost  the  right  vested  in  him  by  an  undoubted  written  ti&e,  which 
was  absurd ;  because  it  was  plain  that  if  such  a  doctrine  were  maintained,  the  positive 
prescription  was  utterly  useless ;  and  the  negative  prescription,  instead  of  being  a  mode 
of  extinguishing  a  rights  would  be  a  mode  of  acquiring  one. 

On  tifie  other  hand,  it  was  maintained  by  the  Duke, 

[604]  1.  That  as  he  had  an  exfaeie  good  title,  it  was  effectual  to  found  a  plea  of 
prescription,  provided  he  had  the  possession  required  by  law ;  that  the  only  possession 
which  was  requisite,  was  that  which  the  subject  would  admit  of;  that  the  right  of 
patronage  was  not  of  a  nature  to  admit  of  actual  possession  de  momento  in  momentum  ; 
that,  therefore,  it  was  sufficient  if  a  presentee,  who  had  derived  right  from  the  party 
claiming  the  patronage,  had  been  in  possession,  without  interruption,  for  forty  years, 
which  had  taken  place  in  this  case. 

2.  That  there  had  been  no  interruption;  because,  firsts  the  concessions  in  the 
localities  had  been  made  merely  with  a  view  to  the  accommodation  of  the  clergyman, 
and  not  as  admitting  the  right  of  Glengarry ;  and^  second,  because  the  right  claimed 
was  that  of  titular,  and  not  of  patron,  which  were  essentially  distinct ;  and  therefore, 
in  so  far  as  regarded  the  enjoyment  of  the  patronage,  there  had  not  been  the  slightest 
interruption. 

3.  That  it  was  not  relevant  to  allege  that  Glengarry  could  not  have  derived  any 
advantage  by  bringing  an  action  of  declarator,  because  the  only  exception  in  the  statute 
was  that  of  minority,  and  the  declarator  would  have  been  an  effectual  assertion  of 
right;  and, 

4.  That  it  had  been  settled  by  various  decisions,  and  particularly  by  the  case  of 
Paul  against  Reid,  that  the  negative  prescription  was  applicable  to  a  right  of  property ; 
and  accordingly  it  had  been  repeatedly  found  that  rights  of  servitude  might  be  so  lost ; 
— that  in  this  case  Glengarry  founded  his  claim  upon  a  personal  right  acquired  in  1675 ; 
and  as  greatly  more  than  forty  years  had  expired  before  the  institution  of  this  action, 
his  right  was  utterly  extinguished. 

The  Court,  on  advising  the  memorials,  ordered  a  hearing  in  presence  and,  thereafter 
another  hearing  in  presence  of  the  whole  Judges,  which  again  was  followed  by  an  order 
for  Cases ;  on  considering  which,  their  Lorddiips  altered  the  interlocutor,  and  in  the 
action  at  the  instance  of  Glengarry  decerned  in  terms  of  the  libel,  and  in  that  at  the 
instance  of  the  Duke  (which,  on  his  death,  was  insisted  in  by  his  trustees,)  sustained 
the  defences,  but  found  no  expenses  due. 

Lord  Justiob-Clbrk. — I  have  no  doubt  that,  abstracting  from  the  argument  arising 
from  the  plea  of  prescription,  the  preferable  right  was  in  Glengarry.  The  Ardchattan 
family  had  an  unquestionable  title  to  the  patronage  of  this  parish,  and  from  them 
Glengarry  acquired  right. 

But  tiie  question  comes  to  be,  whether  the  Duke  of  Gordon,  having  also  a  title  to 
this  patronage,  has  acquired  a  preferable  right  to  it  by  the  positive  prescription  1 

[605]  After  attending  with  all  the  attention  in  my  power  to  the  argument  in  these 
Cases,  I  am  decidedly  of  opinion  that  the  negative  prescription  does  not  apply  in  this 
case ;  and  that  the  Duke  of  Gordon  cannot  avail  himself  of  that  plea,  unless  his  own 
titles  are  fortified  by  the  positive  prescription.  It  is  now  settled  law  that  the  positive 
prescription  applies  to  the  case  of  patronage.  This  point  was  settled  by  the  judgment 
of  this  Court  in  the  case  of  the  Earl  of  Home,  which  was  affirmed  by  the  House  of 
Lords. 


yLmaw  MAGDONELL,  &a  V.   DUKE  OF  QOBDON,   &a  535 

Now,  in  the  first  place,  the  title  to  the  patronage  in  the  Duke  of  Gordon  is  dear. 
It  is  equally  clear  that  he  exercised  his  right ;  for  in  1775  he  presented  to  the  church 
the  person  who  remained  incumbent  for  a  period  of  47  years.  The  question  then  is, 
whether  the  Duke's  right  is  not  established  by  the  positive  prescription  ? 

Although  I  am  quite  sensible  of  the  objections  that  have  been  taken  to  his  non- 
exercise  of  the  other  rights  which  belong  to  the  patronage,  and  all  the  proceedings 
which  took  place  in  the  different  localities,  yet  I  am  bound  to  consider  the  situation  in 
which  the  Duke  of  Grordon  stood  in  regaid  to  the  titularity.  He  was  patron,  but  he 
was  not  titular. 

Now  I  have  not  been  able  to  arrive  at  the  conclusion  that  the  positive  prescription 
does  not  apply  to  this  case,  so  as  to  fortify  the  Duke  of  Gordon's  title. 

We  have  here  the  exercise  of  the  right  upon  an  undoubted  title.  Possession  under 
that  act  continued  for  a  period  of  47  years,  without  any  interruption  to  disturb  the 
Duke's  title.  There  was  no  process  instituted — there  was  no  declarator  raised  by 
Glengarry  or  Ardchattan — ^there  was  nothing  done  by  the  adverse  party  during  all  that 
time ;  and  therefore  I  think  we  cannot  give  effect  to  the  doctrine  of  prescription,  if  we 
do  not  sustain  the  Duke's  title. 

I  do  not  know  what  number  of  presentations  or  other  circumstances  might  be 
required  to  establish  a  prescriptive  possession ;  but  in  this  case  there  was  no  attempt  on 
the>  part  of  Glengarry  to  establish  his  right.  I  am  clearly  of  opinion  that  Glengarry 
was  perfectly  entitled  to  have  brought  a  declarator  to  have  it  found  that  the  right  of 
patronage  was  in  him,  which  (if  he  succeeded)  would  have  been  an  effectual  establish- 
ment of  his  rights  and  an  effectual  interruption  to  the  Duke  of  Gordon.  But  he  did 
not  take  any  such  step,  nor  did  any  thing  to  establish  his  right ;  and  therefore  I  think 
the  Duke  of  Gordon's  title  is  now  fortified  by  the  positive  prescription. 

LoBD  GiiBNLHB  was  undcistood  to  say,  that  it  was  true  that  the  possession  required 
by  the  statute  was  that  which  the  nature  of  the  subject  could  admit  of.  But  the 
question  here  was,  whether  there  had  been  continuous  possession )  That,  accordingly, 
tiie  statute  required  two  or  more  sasines  standing  together,  and  that  it  appeared  to  him 
impossible  that  one  act  of  presentation  could  be  regfiurded  as  continuous  possession. 

Lord  Cringlbtib. — ^There  are  two  points  in  this  case  on  which  there  can  be  no 
doubt : — Mrsti  that  the  title  of  Glengarry  is  the  preferable  title,  provided  the  plea  of 
prescription  is  out  of  the  way.  In  the  second  [606]  place,  I  assume  that  the  law  of 
positive  prescription  applies  to  a  case  of  this  kind.  These  two  points  I  take  for 
granted. 

The  right  of  patronage  gives  the  right  of  presenting  to  the  parish  church.  That  is 
laid  down  in  all  our  law-books,  and  is  expressly  stated  in  the  act  of  Queen  Anne.  But 
the  right  of  presenting  is  not  the  only  right  that  belongs  to  the  patron.  There  is  a 
number  of  other  rights.  The  right  of  presenting  may  be  the  principal  of  these,  but  it 
is  not  the  only  right 

The  patron  formerly  had  a  right  to  dispose  of  the  vacant  stipend.  He  had  also  a 
right  to  certain  of  the  teinds  of  the  parish,  and  he  had  also  a  seat  in  the  church, 
although  he  did  not  possess  an  inch  of  ground  in  the  parish.  And  these  rights  may  be 
exercised  by  the  patron ;  and  it  appears  to  me,  that  whatever  interrupts  the  right  of  the 
patron  in  the  exercise  of  his  rights,  must  interrupt  the  positive  prescription.  I  consider 
that  the  rule  of  law  is,  that  the  exercise  of  the  right  of  patronage  must  be  that  which 
can  be  called  continued  possession.  Such  a  number  of  acts  is  necessary  as  would  make 
continued  possession.  Viewing  it  in  that  light,  I  have  just  to  consider  what  has  taken 
place  in  this  case. 

A  right  of  patronage  is  an  anomalous  right,  so  far  at  least  as  the  right  of  presenting 
goes.  When  it  is  once  exercised,  and  after  the  incumbent  is  inducted,  there  is  no 
disturbing  him,  whatever  may  become  of  the  right  of  the  patron.  It  is  like — as  was 
stated  by  one  of  my  brethren  when  we  were  talking  over  this  case— it  is  like  the  right 
of  the  champion  at  the  King's  coronation.  After  a  person  has  appeared  in  that  char- 
acter once,  and  there  should  be  no  coronation  again  for  40  years,  (as  was  the  case  on 
the  last  coronation,)  could  the  champion  plead,  from  his  having  done  it  once,  an  exclusion 
of  any  investigation  into  the  rights  of  another  to  fill  that  office  i 

So  in  the  case  of  an  incumbent,  he  cannot  be  disturbed  after  he  is  once  settled  there. 
Even  in  the  case  of  disputed  patronage  and  double  presentations,  if  one  has  been 
inducted,  and  the  right  should  afterwards  be  found  to  be  in  the  patron  of  the  other,  the 
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only  effect  might  be  to  give  that  other  the  right  to  the  stipend ;  but  if  the  one  that 
inducted  chooees  notwithstanding  to  possess,  he  is  entitled  to  do  so. 

It  is  theiefore  an  anomalous  right ;  and  it  is  difficult  to  say  that  one  act  would  be 
sufficient,  because  the  minister  lives  above  40  years.  There  must  be  continued 
possession.  One  single  act  is  not  continued  possession.  Now,  when  you  look  to  the 
case,  what  happens  1  You  see  there  is  a  locality  brought,  just  14  years  after  the 
presentation  is  given.  In  that  locality  the  Duke  of  Groidon  appears  as  patron,  and  is 
opposed  by  Ardchattan.  The  Duke  of  Oordon  gives  in  a  locality,  and  this  is  one  of  the 
rights  which  belong  to  a  patron ;  but  Ardchattan  appears,  and  opposes  his  right  of 
patronage.  Lord  Swinton  ordained  both  parties  to  produce  their  titles,  in  order  that 
the  question  of  right  might  be  ascertained.  The  question  of  right  might  have  been 
tried  in  that  action.  The  question,  who  had  a  right  to  give  in  the  locality,  would  have 
tried  it;  but  both  parties  gave  in  to  each  other,  both  reserving  their  claims,  and 
aUowed  the  minister  to  get  his  interim  locality,  llus  is  done,  and  the  interim  locality 
goes  [607]  out.  The  same  thing  happened  in  the  other  two  localities,  in  which  the 
patronsge  was  always  disputed.  So  that  we  have  here  a  patronage  actually  disputed, 
and  the  right  called  in  question  in  a  solemn  and  regular  way ;  but  the  discussion  was 
dispensed  with  at  the  time,  merely  because  the  interest  of  the  clergyman  was  in 
question, — but  both  parties  reserving  to  themselves  to  fight  it  out  afterwards. 

Can  it  be  said  that  now,  when  you  have  a  solemn  action  brought  to  try  that  question, 
the  rights  of  the  one  party  are  not  to  be  judged  of,  because  of  the  possession  of  the 
other  proceeding  upon  one  act,  and  the  right  actually  disputed  t  The  Duke  of  Gordon 
had  an  opportunity  of  getting  his  right  ascertained,  but  he  declined  doing  so,  and  only 
reserved  his  right. 

In  the  case^of  Cromarty,  Mrs.  M^Kenzie  claimed  ten  patronages,  and  this  Court 
found  she  had  right  to  five  of  them ;  but  they  rojected  her  claim  to  the  other  five. 
One  of  the  acts  of  possession  which  she  founded  on  was  just  what  was  done  here ;  she 
appeared  and  claimed  as  patron  in  a  locality.  Therefore  that  must  be  held  to  be  an  act 
of  possession  by  both  Olengany  and  the  Duke  of  Gordon ;  and  that  possession,  I  think, 
was  interrupted. 

As  to  the  negative  prescriptioUi  I  perfectly  agree  with  the  Lord  Justice-dlerk. 

Lord  CoRBHOxras. — I  consider  this  an  important  question  as  it  affects  the  law  of  pre^ 
scription,  and  I  am  not  aware  that  it  has  hitherto  received  the  decision  of  the  Court.  It 
is  desirable  that  we  should  be  able  to  refer  it  to  a  general  principle,  and  see  how  that 
principle  squares  with  the  authorities. 

The  material  facts  established  by  evidence  are  these : — ^There  was  a  complete  feudal 
title  to  the  patronage  in  Ardchattan,  which  is  now  by  progress  in  Macdonell  of  Glengarry, 
whose  predecessors  had  proviously  acquired  a  personal  right.  The  Duke  of  Gordon  has 
also  produced  a  grant,  but  posterior  to  that  of  Ardchattan  j  consequently  Ardchattan's 
was  originally  preferable.  There  is  evidence  of  some  possession  on  the  part  of  Ardchattan, 
or  rather  his  personal  dispense  Glengarry,  before  1750.  I  do  not  think  that  material. 
Neither  Ardchattan  nor  Glengarry  has  had  any  possession  since  that  period.  The  Duke 
of  Gordon  has  proved  one  decided  act  of  possession,  by  presenting  in  1775.  I  do  not 
think  he  has  proved  any  other  act  of  possession.  I  lay  out  of  view  the  proceedings  in 
the  localities,  because  they  relate  only  to  the  titularity,  which  may  be  acquired  or  lost 
independently  of  the  patronage ;  and  because  they  never  amounted  to  possession,  but 
only  to  a  claim  of  right  pleaded,  but  not  admitted  or  acted  upon. 

What  is  the  legal  inferonce  deducible  from  these  facts  1  It  appears  to  me,  1st,  That 
the  Duke  of  Gordon  has  failed  to  show  that  he  acquired  right  to  the  patronage  by  the 
positive  prescription ;— 2dly,  That  Glengarry's  right  is  neither  lost,  nor  capable  of  being 
lost,  by  the  negative  prescription ;  and  consequently  that  Glengany's  right,  beiog  origi- 
nally prior  and  proferable,  must  still  be  proferred. 

[608]  1.  Has  the  Duke  of  Gordon  acquired  the  right  by  the  positive  prescription — 
that  is.  Has  he,  in  terms  of  the  statute  1617,  possessed  tiiis  patronage  40  years  con- 
tinually and  together  since  the  date  of  his  iufeftmenti  I  think  he  has  not  It 
is  evident  there  can  be  no  continued  natural  possession  of  a  patronage;  for  it  is 
settled  law  that  the  patron  cannot  present  himself,  (Bankton,  ii.  32 ;  Connell  on  the 
Law  of  Parishes,  5,  20).  He  cannot  thereforo  ei^joy  the  fruits,  or  do  the  duties  of  the 
office,  qua  patron.  It  is  equally  clear  that  there  can  be  no  continued  civil  possession, 
at  least  in  the  sense  contendeid  for  by  the  Duke  of  Gordon — that  is,  through  the 
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piMentee;  for  ihe  right  of  the  presentee  is  independent  of  that  of  the  patron,  and 
would  subsist,  although  that  of  the  patron  were  reduced  What,  then,  does  constitute 
continuous  possession  in  patronage  1  I  conceive  that  it  stands  on  the  same  footing  with 
a  numerous  class  of  rights  which,  from  their  nature,  can  be  exercised  only  at  intervals 
— as  a  right  to  a  burial-place — ^to  carry  the  crown  at  the  coronation — to  be  champion — 
the  royal  standard-bearer — the  royal  carver — and  so  forth ;  all  of  which  are  heritable 
rights,  capable  of  being  acquired  by  prescription.  It  is  proper  to  mention,  that  I  lay 
out  of  view,  in  the  case  of  patronage,  the  right  of  disposing  of  vacant  stipends — of 
having  a  seat  in  the  church — and  certain  other  privileges  which  may  admit  of  constant 
possession,  because  they  are  only  incidental,  and  do  not  exist  in  many  cases.  For 
instance,  in  this  case  there  was  no  vacant  stipend  for  50  years,  and  the  patron  has  no 
seat  in  the  church.     I  am  considering  patronage  as  confined  to  presentation  alone. 

To  constitute  possession  in  all  this  class  of  rights,  I  conceive  there  must  be  two  or 
more  acts,  with  a  distinct  interval  between  them.  This  infers  continuance  of  posses- 
sion animo  during  the  interval,  on  the  principle  probaits  extremis  prcesumuntur  media. 
That  presumption  may  yield  to  a  contrary  presumption ;  if  opportunities  occur  of  exer- 
cising the  right  during  the  interval,  and  are  neglected,  the  animus  is  supposed  to  be  gone, 
the  continuity  is  broken,  even  though  there  should  be  no  competitor  to  interrupt.  Thus, 
in  a  patronage,  if  one  should  present  twice  at  the  distance  of  30  years,  his  possession  is 
continued  animo  during  those  30  years  by  force  of  the  presumption  probatis  extremis, 
^c,  ;  but  if  there  had  been  a  vacancy  in  the  interval,  and  he  has  neglected  to  present, 
there  is  no  room  for  the  presumption.  This  seems  to  be  the  import  of  Lord  Stair's 
doctrine.  "The  other  consideration  of  prescription  is  as  it  establisheth  and  completeth 
a  right  by  40  years  possession  uninterrupted ;  and  being  so  proponed,  the  possession 
must  be  proved  to  have  been  so  long ;  and  although  it  be  not  proved  to  have  continued 
every  quarter,  month,  or  year,  yet  ordinary  possession  will  be  sufficient  ad  victoriam 
eaiUKB^  albeit  it  be  proponed  in  the  terms  of  continued  possession,  quia  probaiis  extremis 
prassumuntur  media/*  Stair,  699.    He  touches  again  on  the  subject,  p.  734. 

I  am  aware  it  may  be  said,  that  to  constitute  prescription  in  that  way,  the  acts  of 
possession  ought  to  embrace  a  period  of  40  years ;  in  other  words,  that  the  extreme 
points  must  be  proved,  which  would  not  be  the  [609]  case,  if  one  were  to  present  twice 
only  at  the  interval  of  30  or  35  years.  But  when  the  claimant  has  established  himself 
in  a  state  of  continuous  possession,  it  is  no  stretch  to  hold  that  that  state  remains  until 
it  be  changed  by  the  interruption  of  another  party,  or  by  his  own  neglect.  This  is  very 
different  horn  holding,  that  because  he  has  performed  one  momentary  act,  perhaps 
through  ignorance  or  inadvertency,  he  must,  on  that  account,  be  presiuned  to  be  in 
possession  animo  for  the  next  40  years. 

By  granting  that  patronage  may  be  acquired  by  the  positive  prescription,  it  is  said 
you  also  grant  that  it  may  be  acquired  by  that  possession  which  the  nature  of  the  right 
admits,  and  that  in  this  case  there  was  no  opportunity  of  presenting  or  exercising  any 
other  unequivocal  act  of  patronage  for  40  years  after  the  presentation  of  1775.  The 
fallacy  here  is  obvious.  Patronage  is  a  prescriptible  right,  because,  in  the  ordinary 
case,  it  admits  of  a  proof  of  continuous  possession  animo ;  but  it  does  not  follow,  that 
in  every  case  the  lapse  of  40  years  from  the  date  of  the  grant  shall  complete  the  pre- 
scription. There  may  be  no  opportunity  of  exercising  any  one  act  during  that  period 
— ^nay  for  50,  or  even  60  years.  It  will  not  be  maintained  that  there  can  be  possession 
of  a  patronage  without  the  performance  of  any  one  act  as  patron ;  and  if  the  want  of 
possession  altogether  be  &tal  to  the  establishment  of  the  prescriptive  right,  the  want  of 
continuous  possession  is  equaUy  &tal. 

The  literal  construction  of  the  statute  1617  is  manifestly  on  this  side  of  the  question ; 
but  it  is  the  fair  and  reasonable  construction  also.  It  would  be  hard,  as  Erskine 
remarks,  to  make  a  single  act  of  negligence  forfeit  the  true  owner  of  his  right.  It  may 
never  have  come  to  his  ears — he  may  have  been  out  of  the  country — ^he  may  have  taken 
it  for  granted  that  the  Presbytery  supplied  the  vacancy  jure  devoluto.  It  is  true  that 
the  positive  prescription  does  not  rest  on  the  presumed  negligence  of  the  party  against 
whom  it  is  pleaded.  Its  object  is  to  secure  peaceable  possession  against  antiquated  and 
forgotten  claims.  We  feel  it  a  hardship  that  a  person  should  be  turned  out  of  his  estate 
aft^  being  connected  with  it,  and  after  enjoying  it  so  long;  although  another  had 
originally  a  better  title,  and  although  no  blame  is  imputable  to  him  for  omitting  to 
assert  that  title.    But  our  sympathy  cannot  extend  to  one  whose  whole  connexion  with 
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the  estate  and  whole  enjoyment  of  it,  oonsist  of  a  aoUtai;  and  momentary  act  performed 
40  or  60  years  before.  The  application  of  the  podtive  prescription  to  th&t  case  would 
be  repugnant  to  tha  feelings  utd  principles  by  which  it  waa  intioduced  and  aanctioned 
in  other  oaaee. 

In  forming  thia  opinion,  I  am  moved  by  the  authority  of  our  institutional  writera, 
which,  in  the  abaence  of  decided  casee,  is  the  safest  ground  on  which  we  can  proceed. 
Loid  Stair,  in  the  passages  which  I  have  quoted,  lays  down  the  general  principle.  With 
regard  to  the  particular  case  of  patronage,  he  states  only  that  it  may  be  acquired  hj  the 
positive  prescription,  as  to  which  all  are  agreed.  In  the  next  place,  Sir  George 
Mackensie  may  be  referred  to  as  an  authority,  and  who,  I  think,  has  been  too  little 
attended  to  on  both  sides  of  the  Bar.  He  is  not  treating  of  pre-  [610]  -ecription,  but 
of  poesesaion ;  but  possession  is  the  only  element  of  prescription  with  which  we  have 
any  connexion  at  present  He  puts  the  case  of  one  competitor  claiming  an  exclosiTe 
right  of  patronage,  and  another  competitor  or  competitors  claiming  a  joint  right ;  and 
the  question  he  puts  is.  What  shall  be  held  possession  of  the  exduaiTe  right,  so  as  to 
entide  that  claimant  to  a  possessory  judgmenti  One  act  of  poesesaion  is  evidently  not 
enough ;  for  that  is  consisient  with  the  claim  of  his  competitor,  who  only  demands  to 
present  in  bis  turn.  Suppose  there  are  two  consecutive  acta — is  that  enough  t  That  is 
inconsiatent  with  a  claim  of  alternate  presentation ;  because  it  is  one  act  of  possession 
in  the  character  of  exclusive  patron ;  but  that  one  act  is  not  held  continuous  posseeaion, 
so  aa  to  entitle  the  claimant  to  a  possessory  judgment.  There  must  be  two  acta  per- 
formed in  that  character  to  create  continuity;  and  hence  the  doctrine  of  trina  viee, 
which  Sir  Geoige  Mackenzie,  and  afterwards  Mr.  Forbes,  lays  down  as  the  law  of 
Scotland  in  a  competition  of  that  nature— namely,  between  one  claiming  the  exclosive 
right,  and  the  other  the  alternate  right  of  presenting, 

Mr.  Enkine,  the  last  and  best  of  out  institutional  writers,  delivers  an  express 
opinion  on  this  point,  which,  I  confess,  would  be  decisive  with  me,  were  there  nothing 
else  in  the  case.  It  is  said  he  wrote  before  the  decision  in  the  House  of  Lords  in  the 
case  of  the  Earl  of  Home.  That  might  have  been  material,  if  the  decision  had  been 
inconsistent  with  what  Mr.  Erakine  haa  stated ;  but  his  opinion  is  exactly  the  same 
with  that  of  the  House  of  Lords — namely,  that  tiie  positive  prescription  does  apply  to 
patronage ;  and  that  possession  is  proved  by  repeated  acts. 

Bankton  (2,  8,  92,)  as  he  usually  does  in  cases  of  nicety,  gives  both  opinions,  that 
his  reader  may  choose  for  himself.  In  this  instance,  indeed,  after  balancing  them,  he 
throws  certain  texts  of  the  canon  law,  and  the  authority  of  one  Covarinus  into  the 
scale,  in  favour  of  a  single  act  of  presentation.  The  texts  of  the  canon  law  (which,  by 
the  way,  are  misquoted  on  the  margin  of  his  book,)  do  not  support  the  opinion  for 
which  he  refers  to  them.  They  apply  to  the  case  of  the  negative  prescription.  If  the 
Ordinary — that  is,  the  Bishop,  or  he  having  the  exercise  of  the  Episcopal  function — 
{which  in  Scotland  cortesponds  to  the  Presbytery) — has  presented,  and  forty  yeare 
elapsed  during  which  no  patron  makes  a  claim,  the  patron  ever  after  is  barred  by  his 
negligence ;  but  in  all  cases  of  competition  for  a  patronage,  whether  between  laic  or 
ecclesiastical  patrons,  continuous  possession,  in  virtue  of  repeated  presentations,  is 
necessary  by  the  canon  law  to  constitute  a  prescriptive  right  I  refer  to  Denisart,  an 
author  in  the  hands  of  every  body.  "Patronage  is  acquired  by  prescription,  when  the 
Ordinary  has  presented  freely  during  a  certain  period,  without  any  presentation  being 
lodged  by  a  patron.  On  this  you  will  remark,  that  laics  and  ecclesiastics  may  also 
acquire  the  right  of  patronage  by  possession ;  but,  with  r^ard  to  them,  it  is  necessary 
that  it  shall  endure  at  least  for  40  years,  and  that  in  this  interval  there  shall  have  been 
several  presentations  and  provisions," 

Thus  Bankton,  the  only  one  of  our  law  writers  who  has  expressed  a  [611]  doubt  on 
the  subject,  has  been  misled  by  mistaking  the  import  of  the  canon  law.  On  these 
grounds,  I  am  of  opinion  that  the  Buke  of  Qordon  has  not  acquired  thia  patronage  by 
the  positive  prescription. 

I  think  it  atill  clearer  that  Glengarry  haa  not  lost  his  right  by  the  negative  prescrip- 
tion. If  there  be  a  principle  well  settled  in  the  law  of  Scotland,  it  is  this — that  the 
right  of  ownership  in  a  feudal  subject,  being  complete,  cannot  suffer  the  negative  pre- 
scription. That  principle  has  been  sanctioned  by  the  practice  of  two  centuries,  and  to 
shake  it  woidd  be  attended  with  incalculable  mischief.  There  is  not  the  trace  of  an 
authority  or  decision  that  a  title  to  land,  radically  defective  in  its  oonatitution,  and 
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followed  by  a  possession  short  of  40  years,  is  preferable  to  a  title  radically  good,  but 
upon  whidi  no  possession  has  followed.  The  reason  is  manifest.  Possession  has 
certain  effects,  and  indeed  very  important  ones,  in  proper  possessory  questions — in 
questions  with  regard  to  the  right  of  detention,  interdict,  consumption  of  fruits ;  but, 
in  declaratory  cases  as  to  the  constitution  of  land-rights,  j>08se8sion  for  less  than  40 
years  is  equivalent  to  no  possession  at  all.  If  A.  has  a  grant,  and  no  possession,  and 
B.  has  a  grant,  and  30  years  possession — in  a  declarator  A.  and  B.  must  compete  solely 
on  the  vaUdity  of  their  respective  grants.  In  this  case,  Ardchattan's  grant  from  the 
Grown  was  clearly  prior  and  preferable. 

Not  one  of  Uie  authorities  cited  by  the  Duke  of  Gordon  touches  this  principle. 
He  refers  to  servitudes,  adjudications,  and  other  encumbrances ;  and  it  is  true  these 
may  be  lost,  because  the  rule  applies  only  to  the  right  of  plenum  dominium^  complete 
ownership,  as  contradistinguished  from  such  burdens.  So  also  the  right  of  reducing  a 
grant  on  any  extrinsic  nullity  may  be  lost,  as  Mr.  Erskine  has  distinctly  explained. 
Of  this  last  description  was  the  case  of  Clarke  against  the  Earl  of  Home,  on  which  the 
Duke  relies.  For  a  full  exposition  of  the  law  on  the  question  of  the  negative  prescrip- 
tion, I  would  refer  your  Lordships  to  another  and  a  recent  case,  which  I  am  surprised 
the  Duke  of  Gordon  has  quoted — I  mean  that  of  Paul  v,  Beid,  being  in  direct  opposition 
to  his  argument.  It  was  there  distinctly  admitted  that  in  no  case  could  the  right  of 
ownership  in  a  feudal  subject  be  lost  by  the  negative  prescription.  But  I  shall  not 
detain  your  Lordships  on  a  point  which  I  consider  so  perfectly  clear. 

Lord  Balgrat. — I  take  a  very  different  view  of  the  principles  of  the  law  of  Scotland. 
My  opinion  agrees  ivith  the  opinion  that  was  first  delivered. 

This  is  the  interpretation  of  a  pure  feudal  right  created  by  charter  and  sasine,  and 
we  must  all  agree  in  opinion  that  the  right  of  patronage  may  be  so  conveyed.  The 
question  is,  whether  there  is  a  title,  and  whether  there  has  been  possession  1  It  all 
turns  upon  the  positive  prescription.  When  I  look  at  the  act  1617,  and  the  manner 
in  which  that  act  has  been  applied,  I  am  driven  to  the  necessity  of  inquiring  what  is 
the  possession  which  was  in  the  view  of  that  statute. 

The  question  is,  whether  that  possession  arises  from  the  case  of  a  presentation, 
which  is  the  only  way  the  right  can  be  exercised ;  and  the  [612]  other  rights  belonging 
to  the  patron  are  mere  adventitious  rights,  and  are  quite  independent  of  the  feudal 
right  created  by  the  law  of  Scotland. 

I  am  not  going  back  to  commentators  and  to  the  canon  law ;  I  must  just  look  to 
the  solid  principles  of  common  sense. 

The  misfortune  here  is  this,  that  the  exercise  of  this  right  depends  entirely  on  a 
pundum  temporis.  Every  act  of  possession  depends  upon  a  punctum  temporis  of  itself, 
and  it  would  in  this  way  require  forty  presentations  to  create  the  right. 

If  one  act  of  presentation  will  not  do,  and  you  are  driven  from  that,  how  many 
acts  are  you  to  have  1  Will  two  do  ?  There  is  no  principle  for  that.  All  that  this 
would  do,  would  be  merely  to  create  a  presumption  of  continued  possession,  it  would 
do  no  more. 

On  these  grounds,  I  cannot  see  that  you  can  adopt  any  other  mode  than  holding 
one  act  of  presentation,  followed  by  40  years  possession  under  it,  sufficient.  It  was  the 
duty  of  the  other  party  to  have  interrupted  the  possession,  and  it  was  competent  for 
him  to  do  so. 

As  to  the  localities  and  the  alleged  interruption  in  these  processes,  these  were  for  a 
very  different  purpose.  It  was  the  titular  who  had  the  right ;  but  the  Duke  of  Gk>rdon 
was  not  titular,  and  in  truth  had  no  right  to  interfere ;  and  therefore,  in  waiving  his 
right  in  these  localities,  he  in  fact  was  waiving  nothing — he  waived  no  right  at  all. 

I  therefore  agree  with  the  opinion  first  delivered ;  and  if  you  adopt  any  other  rule, 
you  adopt  a  most  arbitrary  one,  founded  upon  the  canon  law. 

Lord  Allowat. — I  should  be  sorry  to  take  up  the  time  of  the  Court  by  stating 
my  own  opinion  at  length  in  this  case,  after  what  has  been  so  well  said  by  Lord 
Corehouse,  with  whom  I  entirely  agree. 

The  only  author  who  has  expressed  a  doubt  upon  this  subject  is  Lord  Bankton,  and 
he  has  referred  to  authorities ;  but  Lord  Corehouse  has  shown  that  Lord  Bankton  was 
wrong,  and  that  he  was  mistaken  in  the  references  which  he  made. 

We  have  Stair,  the  most  profound  of  all  our  institutional  writers,  as  well  as  other 
authorities. 
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I  am  moat  happjr  to  concui  wiUi  your  Lordehips  with  r^iud  to  one  qneBtion,  wHch 
ia  of  the  utmost  importuice,  where  the  negative  preacription  wu  endeavoared  to  be 
pleaded  for  the  purpoee  of  making  a  complete  feudal  right 

I  do  not  wish  to  ga  over  what  has  been  said  hj  Lord  Corehonee,  but  would  merely 
add  one  obaerration. 

In  many  feudal  rights  it  has  been  the  subject  of  contention,  whether  possession  had 
taken  place  on  them  or  not.  A  qnestion  of  this  kind  occurred  very  lately,  bnt  baa  not 
been  alluded  to  in  tbeee  papera.  In  the  case  of  Livingston  v.  Forbes,  the  qaestion  was 
this — In  the  first  place,  whether  prescriptive  possession  could  take  place  ivhere,  fran 
the  quaqttidem  danse  in  the  charter,  it  was  fonnd  that  they  [613]  were  founding  on  a 
title  totally  null  You  were  unanimous  that  the  plea  of  prescnption  did  not  apply, 
but  you  considered  that  there  was  no  evidence  of  continued  posGession  in  termB  of  the 
act  of  Parliament.  In  that  case  there  was  one  act  of  possession  by  the  working  of  coal, 
and  there  was  another  about  20  years  afterwards ;  but,  notwitbatanding  of  these  two 
distinct  acts  of  possession,  you  did  not  consider  that  sufficient  continued  possession. 

Is  it  possible,  when  you  so  determined  a  case  of  that  kind  as  to  the  common  rights 
of  property,  the  right  of  working  coal,  that  you  can  hold  in  this  case  that  one  act  of 
poflseesion  is  sufficient  ?  and  that  at  a  time  when  the  opposing  family  was  so  anfortnoate, 
as  that  the  estate  had  been  onder  judicial  sale.  Suppose  Glengarry  had  been  abroad, 
and  in  the  mean  time  the  presentation  had  gone  out,  and  the  presentee  inducted  : 
Could  you  say  that,  from  tlus  single  act,  you  must  pronounce  a  judgment  excluding 
Ulengarry's  right.  It  is  impossible  for  me  to  conceive  that  one  single  act  not  followed 
by  possession,  because  there  could  be  no  possession,  can  be  held  sufficient  in  this  case. 
I  think  it  would  be  contrary  to  the  act  of  Parliament,  and  to  all  our  authorities. 

The  only  argument  I  have  heard  is  this :  Why  did  you  not  bring  a  declarator  of 
yout  right  t  But  I  do  not  know  how  he  could  have  brought  an  action  of  declarator, 
when  he  could  have  got  nothing  by  it.  In  the  case  of  Maxwell,  you  found  that  the  law 
of  Scotland  did  not  allow  such  an  action  in  such  ciieum stances.  The  report  bears, 
"  that  it  waa  observed  by  the  Court  that  the  only  object  of  an  action  at  the  instance 
of  the  heirs  would  have  been  to  have  had  it  formally  declared  that  prescription  was  not 
running" — a  proceeding  which  the  law  does  not  require. 

No  doubt,  an  heir  of  entail  stands  in  a  particular  situation,  and  may  be  required  to 
come  forward ;  but  I  do  not  know  on  instance  of  an  action  of  declarator  which  could 
produce  no  effect  in  the  world. 

I  confine  my  observations  entirely  to  the  question  of  positive  prescription,  and  I 
adopt  every  sentence  of  the  opinion  given  by  Lord  Corehouse. 

LoBD  pRBSiDiNT. — In  the  opinion  which  I  have  formed  on  this  cose,  I  agree  with 
Lord  Balgray.  I  think  that  the  title  of  the  Duke  of  Gordon  is  fortified  by  the  positive 
prescription ;  and,  notwithstanding  of  what  has  been  said  by  some  of  your  Lordships, 
I  am  bIso  of  opinion  that  Glengarry's  right  is  cut  off  by  the  negative  prescription. 

There  is  here  an  unquestionable  feudal  title.  Both  these  parties  had  the  right  of 
patronage  in  their  titles,  fortified  by  sasine ;  so  that  the  whole  question  turns  upon 
possession. 

After  hearing  from  your  Lordships — what  is  undoubtedly  the  esse — that  you  must 
apply  the  doctrine  of  prescription  according  to  the  nature  of  the  thing  to  be  possessed 
— that  you  are  to  give  to  the  posaession  the  weight  due  to  it,  considering  the  nature  of 
the  subject  to  be  [614]  possessed — I  say,  after  hearing  this  doctrine  so  broadly  laid 
down  by  your  Lordships,  I  was  somewhat  surprised  that  that  doctrine  was  not  to  be 
applied  to  the  case  of  patronage.  The  possession  in  that  case,  as  has  been  stated  by 
Lord  Balgray,  is  a  possession  depending  upon  a  punctum  temporit.  The  exercise  of 
tjiis  right  can  only  be  occasional,  by  the  patron  epjoying  possession  by  the  presentee. 
Lord  Corehouae  hu  said  that  there  can  be  no  natural  possession  in  the  case  of  patronage ; 
but  I  have  known  the  contrary.  In  the  case  of  Mr.  Dalgliesb  of  Scotscraig,  he  was 
patron  of  a  church  in  Fife,  and  he  presented  himself ;  so  that  if  there  came  to  be  a 
question  of  prescription,  how  conld  you  separate  the  possession  of  the  church  from  the 
possession  of  the  estate ;  Gould  you  draw  the  diatinction  between  the  possession  of  the 
patronage  by  a  third  potty,  and  the  incumbent  himself  1 

But  what  sort  of  posaession  in  many  cases  can  there  be.  Take  the  possession  of  a 
lifetenter  and  fiar.  My  estate  is  possessed  by  a  lifeienter  for  40  years,  during  all 
which  time  I  have  no  posaession.     Xatuiol  possession  I  have  none ;  civil  possession  I 
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have  none,  iinleBS  my  possession  be  through  the  lif erenter.  But  the  law  holds  that  the 
person  who  has  possession  under  me  has  my  possession.  In  the  case  of  patronage,  how 
can  there  be  possession  in  any  case  but  by  means  of  the  presentee  t  Is  the  right  in 
my  title  to  depend  on  the  contingent  right  of  third  parties  possessing  tmder  me,  over 
which  I  have  no  control  1  One  man  possesses  by  his  presentee  for  40  years ;  that  is 
not  good ;  but  if  the  presentee  dies  in  20  years,  and  the  patron  presents  again,  then 
this  will  establish  his  right.  Can  there  be  any  principle  for  saying  that  the  validity  of 
feudal  rights  is  to  depend  on  such  contingencies  ?  How  would  this  do  in  the  case  of 
superiority  1  I  have  certain  lands  in  my  charter,  and  I  grant  a  feu-right.  My  vassal 
possesses  for  forty  years ;  the  lands  are  in  my  title-deeds ;  and  will  my  title  be  worse 
by  one  vassal  surviving  for  40  years,  than  if  the  vassal  had  been  changed  once  or  twice 
during  that  period  1  Lord  Glenlee  mentioned  that  the  act  speaks  of  sasines,  one  or 
more,  standing  together,  and  that  this  implies  that  there  must  be  more  than  one  sasine. 
But  that  is  not  the  case.  Where  there  are  more  sasines  than  one,  then  they  must  be 
standing  together.  If  there  is  any  intervening  sasine,  then  it  will  cut  off  the  contiguity 
of  possession.  But  where  there  is  only  one  sasine  for  40  years,  that  will  be  quite 
sufficient.  The  meaning  of  the  act  is,  that  if  there  be  more  than  one  sasine,  then  they 
must  be  immediately  following  one  another.  If  I  have  a  sasine  upon  a  retour,  with 
40  years  possession,  it  is  sufficient. 

But  I  come  back  to  this,  that  if  you  are  to  apply  the  law  of  patronage,  you  must 
apply  it  according  to  the  nature  of  the  right  By  presenting,  I  have  done  all  that  I 
could  do.  The  presentee  is  in  my  possession,  only  in  virtue  of  my  right.  If  a  challenge 
is  brought  of  Uie  patron's  right,  even  within  40  years  of  the  presentation — ^if  the 
presentee  is  inducted,  he  continues  in  possession.  A  man  may  be  pre-  [616]  -sented 
by  a  person  who  has  no  right  whatever  to  the  patronage ;  but  if  he  is  inducted  by  the 
I^sbytery,  you  cannot  turn  him  out.  This,  however,  is  by  force  of  the  ecclesiastical 
law,  which  is  quite  separate  from  the  common  law  of  the  land.  But  it  is  said,  to  what 
purpose  could  the  other  party  have  brought  a  declarator  for  having  his  right  ascertained  t 
That  would  have  been  merely  for  the  purpose  of  interrupting.  I  agree  that,  where 
nothing  is  to  be  gained,  an  action  of  declarator  is  not  good.  But  here  he  might  have 
got  the  right  of  patronage  ascertained  in  his  favour;  and  when  l^e  next  vacancy 
occurred,  having  the  right  of  patronage,  he  might  immediately  present,  without  waiting 
for  a  competition,  or  keeping  the  parish  vacant  for  six  or  eight  years,  as  has  been  done 
in  this  case.  Therefore  a  great  deal  was  to  be  gained  by  a  declarator.  But  there  is  a 
more  difficult  point  vrith  regard  to  the  negative  prescription,  upon  which  my  opinion  is 
quite  as  clear  as  to  the  positive  prescription.  We  are  told  that  it  is  admitted  that  the 
negative  prescription  applies  to  all  rights  of  action,  but  not  to  rights  of  property.  Now 
I  should  like  to  know,  when  I  am  in  possession  of  a  feudal  subject  by  a  title,  how  any 
one  can  get  me  out  of  possession  but  by  an  action.  Let  him  have  the  best  possible 
title  in  the  world,  how  can  he  turn  me  out  but  by  an  action  1  What  I  take  to  be  the 
meaning  of  the  law,  and  the  passage  in  Erskine,  is  this — ^that  the  negative  prescription 
cannot  be  pleaded,  except  by  a  person  who  has  in  him  such  a  title  as  would  be  good, 
if  the  positive  prescription  had  run.  Take  the  case  which  I  put  of  a  person  being  in 
possession  upon  a  charter  and  sasine ;  he  is  entitled  to  plead  the  negative  prescription, 
although  the  positive  has  not  run  in  his  fovour,  because  his  possession  was  on  a  title 
to  which  the  positive  prescription  would  apply. 

That  was  the  case  in  Paul  v.  Reid ;  and  most  sincerely  do  I  regret  we  are  deprived, 
by  indisposition,  of  the  assistance  of  one  of  our  brethren,  (Lord  Eldin,)  who,  in  that 
case,  in  one  of  the  ablest  speeches  I  ever  heard  from  the  Bar,  probed  the  law  of  pre- 
scription to  the  bottom,  and  convinced  the  Court  that  the  negative  prescription  might 
be  pleaded  by  a  party  who  had  in  him  such  a  title  as  would  have  been  good,  if  the 
positive  prescription  had  run.  But  suppose  I  am  in  possession  under  a  tack,  I  could 
not  plead  the  negative  prescription  against  the  person  who  claims  the  property,  because 
my  title  to  the  property  never  could  have  been  made  good  by  the  positive  prescription. 
In  the  same  way,  in  a  right  which  is  redeemable  in  grasmio,  I  cannot  plead  that  against 
the  real  proprietor,  because  no  length  of  possession  would  have  made  it  good  as  a  right 
of  property.  But  if  we  are  right  as  to  the  positive  prescription,  that  is  of  less  conse- 
quence.   I  confess  that,  on  the  question  of  positive  prescription  I  have  no  doubt. 

LoBD  Maokbneib. — ^The  opinion  I  entertained  in  this  case  is  precisely  the  same  as 
that  which  has  been  expressed  by  Lord  Corehouse;     With  regard  to  the  negative  pre- 
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BcriptioD,  I  was  counsel  in  the  ease  of  Paul  and  Beid  with  Lord  Eldin,  and  I  never 
understood  that  we  main-  [6161 -tained  that  a  right  of  property  could  be  extdngoished 
by  the  negative  prescription.  1  have  only  to  add  en  that  subject,  that  if  the  negative 
prescription  could  have  such  an  effect,  it  seems  demonstrable  that  there  would  be  no 
room  for  the  positive  prescription,  because  in  every  case  the  negative  prescription  must 
be  the  stronger  of  the  two.  But  there  are  cases  of  constant  and  almost  daily  oocunence, 
in  which  a  party  who  has  failed  to  make  his  title  effectual  by  the  positive  prescription, 
ia  not^  and  cannot  be,  allowed  to  disturb  the  right  of  his  adversary  by  pleading  the 
negative  prescription.  Suppose  a  party  is  in  the  course  of  prescribing  his  title  both  by 
the  positive  and  negative  prescription,  when  his  possession  is  interrupted  by  being 
challenged  by  a  stranger ;  and  then  suppose  a  question  occurs  afterwards  with  a  third 
party ;  would  he  be  entitled  to  plead  the  negative  prescription  as  against  that  third 
party,  so  as  to  set  aside  the  previous  interruption  which  had  been  given  to  his  poaseesion  I 
Such  a  plea  would  not  be  available,  but  the  previous  challenge  would  be  held,  even 
against  such  third  party  as  an  interruption  to  the  positive  prescription. 

Your  Lordship  may  recollect  more  distinctly  the  case  of  Reid ;  and  I  may  be  mis- 
taken, but  I  think  it  right  to  state  what  my  recollection  of  that  case  was,  in  which  I 
wrote  the  papers,  and  was  along  with  Lord  Eldin.  As  to  the  main  question,  I  have 
little  more  to  say,  than  that  I  concur  with  Lord  Corehouse  in  the  opinion  given  by  him. 

On  one  point  I  should  perhaps  be  inclined  to  go  a  little  further.     Suppose  there 
were  two  acts  of  possession,  both  within  a  short  period  of  each  other ;  I  should  hesitate 
in  admitting  the  rule  as  laid  down  by  his  Lordship.     I  should  rather  think  it  was 
necessary  to  have  two  acts  of  possession— one  at  the  termination,  or  after  the  termina- 
tion, of  the  forty  years.     I  think  this  may  be  inferred  from  the  terms  of  the  statate. 
If  I  could  suppose  that  the  possession  of  the  presentee  was  the  possession  of  the  patron, 
I  could  then  go  along  with  the  opinion  expressed  by  your  Lordship ;  but,  not  being  able 
to  adopt  that  view  of  the  case,  I  cannot  come  to  that  conclusion.     I  think  it  ia  the  same 
as  if  an  enemy  had  entered  the  country,  and  never  allowed  the  incumbent  to  take 
possession  at  alL    To  return  to  the  question,  whether  one  act  of  possession  is  sufficient^ 
I  think  it  stretches  to  its  greatest  length  when  we  say  that  the  right  may  be  acquired 
by  two  acts  of  possession ;  but  I  cannot  go  further. 

Lord  Gillibs. — I  must  certainly  own  that  this  is  a  difficult  case ;  yet  I  do  not 
consider  it  a  case  of  much  importance.  But  although  it  is  not  a  case  of  much  importance 
it  is  one  of  great  difficulty. 

I  concur  in  the  observation  that  was  made  by  Lord  Qlenlee,  that,  in  applying  the 
doctrine  of  prescription,  we  must  consider  the  possession. 

The  difficulty  that  arises  here  is,  that  the  possession  of  the  clergyman  ia  not  the 
possession  of  the  patron.  In  the  case  of  a  superior  and  vassal  that  difficulty  does  not 
arise,  because  the  possession  of  the  vassal  is  the  possession  of  the  superior ;  he  holds 
his  rights  from  him,  and  ia  [617]  dependent  upon  him.  But  here  the  possession  of  the 
incumbent  has  nothing  to  do  with  the  right  of  the  patron.  From  the  moment  he  is 
inducted,  he  is  independent  of  the  patron  altogether,  and  might  continue  in  the  charge, 
although  the  patron's  right  was  set  aside.  I  do  not  think  the  case  of  Forbes  of 
Callendar  has  any  thing  to  do  with  the  present  question.  The  subject  there  was  one 
which  admitted  of  direct  and  continued  possession.  But  here  the  subject  does  not 
admit  of  that  continued  possession ;  it  can  only  be  possessed  at  intervals.  When  I 
saw  it  stated  in  these  papers  that  one  act  of  possession  might  not  be  sufficient,  but  that 
two  acts  of  possession  might,  I  had  great  difficulty  in  entertaining  such  a  doctrine, 
because  I  couLd  not  find  out  any  principle  for  it  But  I  must  own  that  Lord  Corehouse 
has  pointed  out  a  principle  which  appears  to  me  to  regulate  this  case.  What  the  act  of 
Parliament  requires,  is  not  possession,  but  continued  possession.  But  if  there  can  be 
two  acts  of  possession  exercised,  whatever  may  be  the  interval  between  them,  then  you 
have  continued  possession ;  and  if  you  have  once  continued  possession,  then  that  must 
be  carried  through  the  whole  period  till  the  right  is  challenged.  That  is  the  short 
view  I  take  of  tMs  case — ^that  one  act  of  possession  is  not  sufficient  under  the  act  of 
Parliament  His  Lordship  then  pointed  out  the  distinction  between  the  case  where 
there  was  only  one  act  of  possession,  and  where  there  were  two  or  more  acts  of  posses- 
sion. In  the  latter  case  you  have,  but  in  the  former  you  have  not^  the  continued 
possession  which  the  act  requires.  I  think  the  two  acts  are  just  as  good  as  twenty,  and 
-I  do  not  think  it  is  of  any  consequence  what  the  length  of  the  interval  between  these 
acts  of  possession  may  be. 
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LoBD  Mbadowbank. — All  that  I  have  to  say  is,  that  I  concur  in  the  opinion  given 
by  Lord  Balgray. 

Lord  Craioib. — ^Thia  is  not  the  case  of  a  personal  right  of  patronage,  nor  of  a  right 
of  pationage  distinct  from  the  titolarity ;  they  are  united  in  one. 

The  pursuer's  authors  acquired  right  to  the  patronage  and  titularity  united,  while 
the  defender's  titles  embrace  only  the  patronage. 

This  case,  therefore,  is  one  which  must  be  governed  by  the  same  rules  of  prescription 
as  that  of  a  feudal  barony  uniting  several  tenements  into  one ;  and  while  the  primary 
right  cannot  be  lost  by  the  one  party,  and  gained  by  the  other,  but  by  the  positive 
prescription,  it  is  necessary  that  the  latter  right  should  be  accompanied  with  a  general, 
and  continued,  and  uninterrupted  possession  for  forty  years,  as  for  as,  from  the  nature 
of  the  subject^  such  possession  could  follow. 

I  am  of  opinion  that  a  single  act  of  presentation  is  not  sufficient  to  cut  out  a  prior 
right  of  patronage.  Li  such  a  case  as  the  present,  the  right  of  patronage  and  titularity 
form  one  and  the  same  estate.  It  is  necessary,  therefore,  that  a  full,  continued,  and 
uninterrupted  possession  of  the  whole,  as  far  as  possession  is  practicable,  should  be 
proved.  But  here  there  is  no  possession  whatever  following  on  either  patronage  [618]  or 
titularity,  except  the  single  act  of  presentation ;  although,  even  as  to  the  patronage, 
there  might  have  been  other  acts  of  possession  by  the  disposal  of  the  vacant  stipend, 
enjoying  a  seat  in  the  church,  &c 

But  that  is  not  all.  Within  fourteen  years  of  the  act  of  presentation,  there  is  a 
process  of  locality,  where  the  defender  claimed  his  privilege  as  patron  and  titular ;  and 
during  the  forty  years  two  other  localities  existed,  where  again  the  Duke  claimed  his 
privilege  as  titular  and  patron.  In  all  these  cases  his  right  was  objected  to,  and  that 
objection  was  acquiesced  in  so  far  as  to  exclude  the  exercise  of  his  pretended  right. 
But  even  that  is  not  all.  Instead  of  being  allowed  to  local  the  tithes  in  any  way  he 
thought  fit,  he  was  not  even  allowed  to  exempt  the  tithes  of  his  own  lands ;  and  in 
consequence  of  these  localities,  and  another  which  latterly  followed,  his  lands  were 
subjected  to  an  annual  payment,  which,  if  he  had  been  patron  and  titular,  should  have 
been  thrown  on  the  other  lands  in  the  parish.  Where  the  right  is  only  to  be  created 
by  prescriptive  possession,  he  must  possess,  in  terms  of  the  statute,  actually  and 
continually,  and  without  interruption ;  but  where  the  pretended  patron  and  titular  has 
lands  in  the  parish,  and  allows  the  tithes  to  be  allocated  on  them  when  they  ought  to 
be  free,  and  that  in  a  litigated  locality,  allegation  of  uninterrupted  possession  is  quite 
inadmissible. 

The  defender  appears  now  desirous  to  renounce  his  right  of  titularity,  for  the 
purpose  of  giving  more  weight  to  the  act  of  presentation  to  the  minister,  and  to  remove 
the  effect  of  the  different  localities.  But  this  will  not  do.  If  the  defender  has  any 
right  at  all,  it  is  a  right  to  the  patronage  and  the  titularity,  as  an  unum  quid.  In  these 
localities,  the  defender  claimed  qua  titular,  as  well  as  patron.  Unless  he  had  done  so, 
the  localities  must  have  been  proceeded  in  quite  differently,  holding  the  defender  qua 
patron  only,  and  holding  the  titularity  to  be  in  the  pursuer.  The  whole  tithes  of  the 
defender's  lands  might  have  been,  and  probably  would  have  been,  allocated  in  the  first 
place.  But  as  the  localities  were  only  interim  ones,  the  whole  might  at  this  moment 
be  overturned,  at  least  so  far  as  relates  to  those  which  have  not  existed  for  forty  years. 
As  to  the  argument  maintained  in  the  later  pleadings,  that  a  party  might  plead,  in 
some  cases,  the  negative  prescription  with  reg^ird  to  feudalized  rights,  although  he 
cannot  pretend  to  have  acquired  the  property  by  the  positive  prescription,  the  answer 
which  has  been  made  to  that  plea  is  quite  satisfactory.  The  distinction  between  the 
rights  of  property  feudalized,  and  the  rights  by  action  relating  to  such  property,  in 
reference  to  Uie  plea  of  prescription,  is  clearly  pointed  out  by  the  statutes.  The  cases 
founded  on  by  the  defender  refer  to  the  latter,  and  not  to  the  former. 

If,  in  any  of  the  processes  of  locality,  there  had  been  a  decree  finding  that  the 
defender  was  patron  and  titular,  as  he  asserted,  then  it  woidd  have  been  necessary  for 
the  patron,  ante  omma^  to  set  aside  that  decree.  And  if  the  decree  had  been  fortified 
by  forty  years  uninterrupted  possession,  the  right  of  patronage  and  titulary  woidd  have 
been  of  no  use  to  the  pursuer.  But  in  this  case  there  is  no  such  specialty.  The  cases 
re-  [619]  -ferred  to  by  the  parties  acknowledge  and  establish  the  principle,  that  a  right 
to  lands,  or  other  feudal  estates,  cannot  be  lost  by  the  negative  prescription. 

Lord  Nbwton. — If  I  were  completely  satisfied  that  the  possession  of  the  incumbent 
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was  not  the  possession  of  the  patron,  I  should  have  difficulty  in  this  case.  But  I  think 
the  patron  may  be  said  to  possess  by  the  presentee,  so  long  as  the  right  of  the  patron 
is  not  called  in  qaestion.  Another  may  haye  a  better  right ;  but  is  just  an  additional 
ground  for  inferring  possession,  if  that  party  does  not  come  forward  and  claim  his  right. 
If  a  challenge  is  brought  of  the  patron's  right,  or  a  declarator  is  brought  for  having  it 
found  that  the  right  is  in  another,  then  the  possession  of  the  incumbent  may  be  said 
to  be  restricted  to  the  right  arising  from  his  induction.  It  would  put  an  end  to  the 
possession  which  the  patron  is  entiUed  to  claim  from  the  possession  of  the  incumbent ; 
but  where  there  is  no  challenge  of  his  rights  I  think  he  is  entitled  to  found  on  the 
incumbent's  possession  as  his  own,  and  in  this  way  I  think  there  can  be  only  continued 
possession  under  the  statute. 

I  do  not  think  it  is  of  any  consequence  as  to  what  took  place  in  the  several  localities. 
Every  thing  there  was  done  in  the  character  of  titular,  and  all  that  was  waived  on  these 
occasions  was  what  regarded  the  rights  of  the  titular  alone. 

It  does  not  appear  to  me  that  the  negative  prescription  applies  in  this  case. 

For  Olengarry — Lords  Glenlee,  Craigie,  Gillies,  Alloway,  Cringletie,  Mackenzie,  and 
Corehouse. 

For  Duke  of  Gordon — ^Lords  President,  Justice-Clerk,  Balgray,  Meadowbank,  and 
Newton. 

Lords  Pitmilly,  Eldin,  and  Medwyn,  not  present 

Pursuer's  Authorities.— 1611^  c.  12 ;  Mackenzie,  Ob.  p.  175 ;  3  Ersk.  7,  3 ;  2  Stoir, 
12,  23;  Hume,  July  28, 1758,  (10,777);  Maxwell,  June  21,  1808,  (F.C.);  1469,  c.  28; 
U74,  c  54;  3  Erak  7,  8;  2  Bank  12,  5 ;  Paton,  July  20, 1725,  (10,709);  Presbytery 
of  Perth,  Dec  24,  1728,  (10,723);  Kames'  Eluc.  p.  243,  263. 

Defenders'  Authorities.— 2  Bank  8,  91,  92;  2  Stair,  12,  27;  Innes,  Feb.  15, 
1695.  (11,212);  Douglas,  Feb.  2,  1753,  (10,955);  Miller,  Feb.  7,  1766,  (10,937,  and 
Vol,  V.  Brown's  Supp.  919) ;  3  Ersk.  7,  37  ;  2  Ersk.  10,  49 ;  1690,  c.  23 ;  2  Gonnell, 
250 ;  Ogilvie,  June  6,  1792,  (15,695) ;  Stewart,  Feb.  15, 1797,  (15,703) ;  Blair,  Feb.  3, 
1736,  (11,270,  and  Elcb.  Prescr.  No.  7);  3  Ersk.  7,  39:— (Neg.  Prescr.);  3  Ersk.  7, 
8;  Dirleton,  140;  1469,  c.  28;  1474,  c.  54;  1617,  c,  12;  Eames'  Eluc.  p.  242; 
Younger,  June  30, 1665,  (10,927) ;  Eraser,  Nov.  26, 1728,  (10,661) ;  Murray,  March  18, 
1707,(10,721);  J.  P.  of  Ayrshire,  Jan.  12,  1712,  (10,731);  Dunn,  Dec.  7,  1731, 
(10,732) ;  Graham,  Feb,  7, 1735,  (10,745) ;  Kerr,  Dec.  23, 1737,  (Elch.  No.  16,  Prescr.) ; 
5  Brown's  Supp.  543;  Clark,  1746,  (10,662);  Kinloch,  May  27,  1800,  (No.  4,  App. 
Prescr.);  Paul,  Feb.  8,  1814,  (F.C.). 


No.  221.  VI.  Shaw  620.    26  Feb.  1828.    2nd  Div. 

J.  Bbuce,  Petitioner. — Marshall. 

Adjudication^  Recording  Abbreviate  of. — Warrant  granted  for  recording  an  abbreviate 
of  acijudication  after  the  expiry  of  the  sixty  days. 

Bruce  obtained  a  decree  of  acijudication  in  absence,  which  was  extracted ;  but^  by 
some  inadvertency,  the  abbreviate  was  not  recorded  within  sixty  days,  as  required  by 
article  4th  of  the  regulations  of  29th  April  1695,  which,  however,  declare  no  nullity 
for  such  omission.  The  keeper  of  the  record  having  refused  to  record  it  without 
the  warrant  of  the  Court,  Bruce  presented  a  petition  praying  for  such  warrant,  and 
stated  that  it  had  been  granted  in  similar  circumstances  in  three  former  cases,  viz. 
Sibbald,  June  26,  1764;  Smellone,  Nov.  22,  1774,  ^206);  and  QQchrist,  July  2,  1776, 
(5  Brown's  Sup.  374).  The  Oourt,  under  the  special  circumstances  of  the  case,  granted 
the  warrant. 
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No.  224.  VI.  Sliaw  624.    26  Feb.  1828.    2nd  Div.— Lord  Cringletie. 

Magistrates  of  Kilrenny,  Suspenders. — APNeHl — H,  Bruce, 

A.  JoHNSTONB  Senior,  Chaiger.^-2?.  of  F.  Moncreiff— Murray — Maitland, 

Lis  alibi  Pendens — Road, — A  party  having  raised  a  summons  of  declarator,  concluding 
to  have  it  found  that  a  road  was  not  within  the  limits  of  a  royal  burgh ;  but  having 
substantially,  though  not  in  point  of  form,  abandoned  that  conclusion,  and  made  an 
application  to  the  Justices  of  Peace  to  have  the  road  cast  about — Held  that  the 
dependence  of  the  declarator  was  not  such  a  lis  alibi  pendens  as  to  render  the  appli- 
cation to  the  Justices  invalid. 

The  summons  in  the  action  at  the  instance  of  Johnstones,  mentioned  in  the  preced- 
ing case,  contained,  as  there  stated,  a  conclusion  to  have  it  found  that  a  road  called  the 
HUly  Hiegate  was  not  within  the  burgh  of  Kilrenny ;  but  this  conclusion  being  met  by 
the  defence  that  it  wslsjus  tertii  to  them,  as  they  did  not  allege  it  to  be  their  property, 
they,  in  a  condescendence  lodged  on  the  21st  of  January  1822,  stated  that  they  had 
applied  to  the  Justices  to  have  the  road  removed,  ''so  that  it  is  unnecessary  at  present 
to  trouble  your  Lohiships'  with  any  discussion  on  the  [625]  subject ; "  and  in  their  own 
answers  to  this  condescendence  the  Magistrates  observed,  that  the  pursuers  Johnstones 
now  ''  abandon  that  conclusion  of  their  summons."  Accordingly,  when  the  cause  was 
remitted  to  the  Jury  Court,  no  issue  was  taken  as  to  the  road ;  but  decree  of  absolvitor 
as  to  the  conclusion  regarding  it  was  not  pronounced  till  1825.  In  the  mean  time,  on 
the  17th  of  January  1822,  being  a  few  days  before  the  condescendence  above  mentioned 
was  given  in,  Johnstone  applied  to  the  Justices  of  Peace  to  have  a  certain  alteration 
made  in  the  line  of  this  road.  Thereafter,  in  consequence  of  some  error  in  the  deliver- 
ance on  this  petition,  he  presented  a  new  application  on  the  28th  of  March,  which  was 
conjoined  with  the  former ;  and  in  June  following  the  Justices  gave  warrant  for  the 
alterations  craved.  Of  the  judgment  of  the  Justices  the  Magistrates  of  Kilrenny  brought 
a  suspension  on  various  grounds, — and,  inter  alia^  on  this,  that  the  application  was 
incompetent  in  consequence  of  the  lis  alibi  pendens  in  this  Court  by  the  action  of 
declarator  containing  a  conclusion  to  have  it  found  that  the  road  was  not  within  the 
burgh.  The  Lord  Ordinary  suspended  the  letters  chiefly  in  respect  of  the  plea  of  lis 
alibi ;  but  the  Court  altered,  and  repelled  the  reasons  of  suspension  founded  on  that 
plea,  and  remitted  to  the  Loid  Ordinary  to  proceed  accordingly. 

Lord  Glbnlbb. — I  did  not  think  the  plea  of  lis  cUibi  applied :  that  only  applies 
when  the  very  same  matter  is  depending  in  another  Court.  Kow  I  do  not  see  that  the 
declarator  here,  as  to  the  road  not  being  within  the  burgh,  could  prevent  the  other  party 
going  to  the  Justices  of  Peace,  and  whether  it  were  a  public  road  or  within  the  burgh, 
to  ask  them, — not  to  shut  it  up,  but  to  alter  it,  I  am  not  satisfied  that  this  made  the 
application  incompetent,  even  supposing  the  declarator  as  to  road  not  given  up.  But, 
when  joined  to  this,  we  see  that  the  new  application,  though  carried  on  with  the  first, 
was  subsequent  to  the  substantial  abandonment  of  the  conclusion  in  the  declarator 
regarding  the  road,  I  do  not  think  the  proceedings  incompetent ;  but  I  am  not  prepared 
to  repel  all  the  other  reasons. 

Lords  Pitmillt  and  Allowat  concurred. 

Lord  Justiob-Clbrk  was  for  adhering. 


No.  227.  VL  Shaw  637.    27  Feb,  1828.    2iid  Div.— Lord  Medwyn. 

H.  D.  Dickie,  (Anderson  and  Company's  Trustee,)  Pursuer. — D.  of  F. 

Moncreiff-^Rvlherfu/rd. 

A.  H.  GuTZMEB,  Defender. — Javtuson — Chant. 

Bin  of  Exchange — Process — Expenses, — 1. — Mere  re-indorsation  by  an  indorsee  to  the 
drawers  of  a  bill  of  exchange,  who  were  the  prior  indorsers,  not  a  relevant  ground  of 
action  at  their  instance  against  such  indorsee. — 2. — ^A  pursuer  not  entitled  in  his 
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condefloendence  to  set  forth  new  gioundB  of  action,  without  an  amendment  of  his  liheL 
— 3. — ^A  defender,  who  had  proponed  a  preliminaiy  defence^  having  ooncnned  in 
allowing  the  record  to  be  made  np  on  the  merits,  reserring  the  preliminary  defence, 
not  preclnded  thereby,  on  such  defence  being  sustained  to  the  effect  of  dismiiwing  the 
action,  from  demanding  the  whole  expenses  of  process,  including  that  of  making  up 
the  record. 

The  pursuer  Dickie,  trustee  on  the  sequestrated  estates  of  Robert  Anderson  senior 
and  junior,  individual  and  only  surviving  partners  of  the  late  house  of  William  and 
John  Crawford  and  Andersons,  merchants  in  Leith,  raised  a  summons  against  the 
defender  Gutzmer,  setting  forth,  ''That  the  said  William  and  [638]  John  Crawford  and 
Andersons,  by  their  bill,  dated  the  3d  day  of  December  1823,  drawn  by  them  upon  and 
accepted  by  Anthony  Henry  Outzmer,  manager  of  the  Caledonian  Iron  Company,  (the 
defender,)  ordered  the  said  acceptor,  three  months  after  date,  to  pay  to  the  drawers,  or 
order,  the  sum  of  L.3(K)  sterling  for  value, — ^which  bill  was  indorsed  by  the  said 
drawers  to  Henry  Outzmer,  then  residing  at  the  head  of  the  Kirkgate,  Leith,  now 
deceased,  father  of  the  said  Anthony  Henry  Gutzmer,  and  re-indorsed  by  him  to  the 
said  William  and  John  Crawford  and  Andersons,  at  whose  instance  the  same  was  duly 
protested,  not  only  against  the  said  acceptor  for  non-payment,  but  also  against  the 
indorser,  the  said  decMsed  Henry  Gutzmer,  for  recourse,''  &c ;  and  "  thereafter  the  said 
Anthony  Henry  Gutzmer  having  become  bankrupt^  the  said  William  and  John  Craw- 
ford and  Andersons  ranked  upon  his  estate,  inter  alia,  for  the  said  sum  of  L.500 
sterling  contained  in  said  bill,  with  interest  and  expenses :  That  the  funds  of  the  said 
Anthony  Henry  Gutzmer  having  only  yielded  7s.  6d.  per  pound,  there  remained  due  by 
the  said  deceased  Henry  Gutzmer,  as  a  balance  of  the  said  debt^  after  payment  of  said 
dividend  on  the   17th  of  June  1825,  when  said  dividend  was  paid,  the  sum   of 
L.201 :  6  :  8  sterling ; "  and  concluding  for  payment  of  thac  balance  against  the  defender, 
as  representing  his  deceased  &ther. 

To  this  summons  defences  were  given  in,  containing,  inter  alia,  a  preliminary  objec- 
tion that  there  was  no  relevant  ground  of  action  set  forth  in  it,  inasmuch  as  the  action 
was  necessarily  brought  against  the  defender  solely  in  his  character  of  his  father^s 
representative,  he  himself  having  been  discharged  after  the  sequestration  in  which  the 
bill  was  ranked  for  on  his  estate  as  acceptor ;  and  his  fathei  having  been  an  indorser 
posterior  to  Crawfords  and  Andersons,  he  coiUd  in  no  case  be  liable  in  recourse  to  the 
drawers  and  prior  indorsers,  Crawfords  and  Andersons.  The  record  was  ordered,  with 
concurrence  of  the  parties,  to  be  made  up  under  reservation  of  this  defence ;  and  the 
pursuer  in  his  condescendence  set  forth  various  allegations  as  to  the  defender's  &ther 
having  put  his  name  on  the  bill  merely  as  a  guarantee,  and  having  undertaken  to  pay 
this  bill,  but  he  did  not  propose  any  amendment  of  the  libeL 

The  record  having  been  closed,  the  defender  insisted  in  his  preliminary  defence, 
and  contended, 

1.  That  in  respect  of  the  only  groimd  of  action  set  forth  in  the  summons,  viz.  the 
mere  re-indorsation  of  the  bill  by  his  father  to  Crawfords  and  Anderson,  he  could  not 
possibly  be  liable  to  them,  they  being  prior  indorsers ;  for  although  he  was  said  to  be 
liable  [639]  as  indorser,  still  he  again  had  recourse  upon  them  on  their  indorsation  to 
him,  so  that,  according  to  the  statement  in  the  summons,  there  was  no  debt  due ;  and, 

2.  That  the  pursuer  was  not  entitled  to  go  out  of  his  libel,  and  set  forth  totally 
different  grounds  of  action  in  his  condescendence ;  but  that  the  only  competent  remedy 
would  have  been  an  amendment  of  the  summons,  which  the  pursuer  had  neglected. ' 

The  Lord  Ordinary  having  reported  this  question  on  Cases,  the  Court  found  that 
the  summons  was  not  sufficiently  relevantly  laid,  and  dismissed  the  action. 

The  defender  then  moved  for  the  whole  expenses,  both  of  discussing  this  defence, 
and  making  up  the  record  on  the  merits.  To  this  it  was  objected,  that  as  he  had  not 
insisted  in  his  preliminary  defence  being  disposed  of,  but  had  consented  to  the  course 
adopted  of  making  up  the  record,  reserving  the  preliminary  defence,  he  was  precluded 
from  demanding  the  expense  thus  incurred,  and  which  had  been  rendered  useless  by 
his  succeeding  in  the  preliminary  defence.  The  Court  found  him  entitled  to  the  whole 
expenses.^ 

^  A  similar  decision  as  to  expenses  had  been  previously  given  by  the  First  Division 
in  the  case  of  Hopkirk  against  Geddes,  mentioned  ante,  YoL  YI.  No.  53,  and  Vol.  Y. 
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Defendet^s  Authorities. — Bishop  v.  Hayward,  4  T.R.  470;  Britton  and  Wilson  v, 
Webb,  2  B.  and  C.  483. 


No.  229.  YL  Shaw  641.    28  Feb.  1828.    let  Div. 

J.  M'TAGfGART  V.  W.  Jeffrey. 
[FuUy  reported  4  W.  &  S.  361 ;  6  S.RR  (H.L.)  415.] 


Ko.  280.  VL  Shaw  643.    28  Feb.  1828.    2iid  Div.— Lord  Medwyn. 

J.  King,  Pursuer. — Ouninghame — Pyper. 

J.  Walkee  and  Others,  Defenders. — Skene — Wilson. 

Prescription — AdjudiecUion. — 1. — Prescription  of  a  decree  of  adjudication  interrupted 
by  inf  ef  tment  taken  thereon. — 2. — An  heritable  bond,  on  which  a  general  adjudication 
is  afterwards  led,  not  followed  by  possession,  is  not  extinguished  thereby. 

On  the  30th  of  April  1756,  Mary  King,  ancestor  of  the  pursuer,  granted,  along  with 
her  husband,  an  heritable  bond  for  L.40  over  certain  property  belonging  to  her  in  the 
burgh  of  Inverkeithing,  in  &your  of  one  Inglis,  who  took  infeftment  thereon,  and 
afterwards  conveyed  it  by  disposition  and  assignation  to  Captain  Sebastian  Swinton. 
This  person,  on  the  29th  November  1759,  obtained  decree  of  adjudication  in  absence  of 
the  subjects  in  question;  it  being  declared  in  the  decree  that  the  adjudication  was 
without  prejudice  to  the  bond,  and  in  corroboration  thereof.  In  1763  Captain  Swinton, 
not  having  obtained  any  decree  of  expiry  of  the  legal,  or  taken  infeftment,  and  having 
had  no  possession  under  his  decree  of  a(]yudication,  conveyed  the  original  heritable 
security  and  the  adjudication  to  one  Stalker,  who  took  no  steps  for  completing  his  titles 
to  either  of  these  rights,  but  in  1776  executed  a  disposition  and  assignation  in  favour  of 
John  Moir,  writer  to  the  Signet,  of  the  subjects,  with  the  heritable  bond,  infeftment, 
and  decree  of  adjudication,  '<  with  power  to  the  said  John  Moir  and  his  foresaids  to 
obtain  themselves  infeft  and  seised  in  the  foresaid  subjects  above  adjudged  by  virtue  of 
the  decerniture  contained  in  the  said  decree  against  the  superiors  of  the  said  lands  and 
others,  the  foresaid  disposition  and  translation  thereof  in  my  favour,  and  this  convey- 
ance of  the  same  in  his  favour."  In  virtue  of  this  conveyance,  Moir  obtained  himself 
infeft^  more  burgi^  in  the  property  in  question  on  the  14th  of  January  1777;  and  in 
1794  he  disponed  it  to  the  defender  Walker,  who  obtained  himself  infeft,  more  hurgi^ 
on  the  procuratory  of  resignation  contained  in  the  disposition.  In  the  mean  time  letters 
of  homing  on  the  bond  had  been  raised  and  executed  by  Stalker,  in  1771,  against  Mary 
Eang  and  her  husband,  followed  by  denunciation  and  letters  of  caption ;  and  thereafter 


No.  351.  The  preliminary  defence  there  mentioned  had  been  reserved,  and  a  report 
made  by  an  accountant,  and  considerable  expense  incurred  on  the  merits.  On  the 
action  being  dismissed  in  respect  of  the  preliminary  defence,  the  defender  craved  the 
whole  expenses,  and  was  met  by  the  objection  stated  above.  The  Court  awarded  the 
whole  expenses,  and  the  Judges  concurred  in  the  opinion  of  Lord  Gillies,  who  observed: 
— If  it  had  been  competent  to  the  defender  alone  to  insist  that  his  preliminary  defence 
should  first  be  disposed  of,  or  to  have  it  reserved,  as  he  alone  chose,  there  would  be 
some  plausibility  in  the  argument  of  the  pursuer ;  but  it  was  equally  in  the  power  of 
the  pursuer  to  see  that  the  preliminary  objection  was  taken  out  of  the  way,  and  it  was 
more  his  duty  and  his  interest  than  that  of  the  defender  to  do  so ;  because  the  point, 
being  reserved,  was  kept  open  to  be  revived  by  the  defender  at  any  time ;  while  the 
pursuer,  by  consenting  to  a  reservation  of  the  objection,  wilfully  exposed  himself  to 
the  risk  of  its  being  afterwards  sustained,  and  the  discussion  on  the  merits  rendered,  in 
consequence,  totally  useless  to  him.  The  pursuer,  therefore,  has  no  reasonable  ground 
of  complaint  against  the  defender,  but  has  himself  alone  to  blame  for  suggesting  or 
acquiescing  in  a  discussion  on  the  merits  in  the  face  of  a  reserved  preliminary  objection 
which  had  been  timely  stated,  and  has  now  been  sustained. 
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in  1777,  letters  of  hoining  on  the  bond  were  again  raised  and  ezecnted  by  Moir,  on 
which  Mary  King  and  her  hnaband  were  denounced ;  and  letters  of  caption  followed 
thereon.  During  all  this  time,  however,  Mary  King  remained  in  possession  of  the  sub- 
jects, nor  was  she  removed  till  the  year  1799,  when  she  was  ejected  at  the  instance  of 
the  defender  Walker,  who,  after  having  erected  new  [611]  buildings  on  the  property, 
conveyed  parts  of  it  to  the  other  defenders  Moffat  and  Menzies,  who  were  infeft 

In  1825,  the  pursuer  John  King,  as  in  right  of  his  ancestor  Mary  King,  raised  an 
action  of  reduction  of  the  titles  of  these  parties ;  in  support  of  which  he  contended, 
inter  alia, 

1.  That  the  heritable  bond  was  extinguished  by  the  adjudication  of  the  property 
over  which  it  extended,  as  a  right  of  security  could  not  continue  to  subsist  over  lands 
after  the  lands  themselves  were  adjudged  to  belong  to  the  creditor  in  satisfaction  of  the 
debt  originally  secured ;  or,  at  leasts  tiiat  it  was  extinguished  by  prescription. 

2.  That  the  decree  of  adjudication  was  also  extinguished  by  prescription,  it  having 
been  pronounced  in  1758  ;  and  that  although  infeftment  was  taken  in  1777,  no  posses- 
sion of  any  kind  was  had  till  1799 ;  and, 

3.  That  at  all  events  the  pursuer  was  entitled  to  redeem. 

The  Lord  Ordinary  having  found  that  as  forty  years  possession  had  not  followed  on 
the  acijudication,  and  as  there  had  been  no  decree  of  expiry  of  the  legal,  the  right  of 
redemption  was  not  cut  off,  and  that  the  pursuer  was  entiUed  to  redeem  acoor&i^y, 
"  on  payment  of  the  accumulated  sum  in  the  decree  of  adjudication,  with  interest 
thereon,  and  the  sums  expended  in  meliorating  the  subjects,  after  deducting  the  rents 
drawn  therefrom,  or  the  value  of  the  occupation  of  them,  if  occupied  by  the  defender 
himself,  or  his  disponees," — the  pursuer  reclaimed,  and  prayed  to  have  it  found  that  the 
defender's  claims,  whether  under  the  bond  or  adjudication,  were  extinguished  by 
prescription. 

The  Court  unanimously  refused  his  reclaiming  note. 

Lord  Glenleb. — I  do  not  think  there  is  any  good  objection  to  the  interlocutor. 
There  is  a  passage  in  Erskine  which  applies  quite  to  the  point  here,  and  is  directly 
contrary  to  the  pursuer's  p]ea,  to  the  effect  that  where  creditors  adjudging  do  not  get 
possession,  the  original  security  still  subsists.  I  have  always  understood  that  it  was 
only  in  the  case  of  a  special  adjudication  that  the  debt  is  extinguished  by  it,  but  not  in 
the  case  of  a  general  adjudication.  Then  the  execution  of  the  letters  of  homing  was 
quite  sufficient  to  interrupt  prescription  of  the  debt.  There  is  no  sort  of  doubt  but 
that  a  decree  of  adjudication,  not  followed  by  possession,  is  liable  to  the  negative  pre- 
scription j  but  being  a  mere  negative  prescription,  the  taking  infeftment  in  1777  was 
sufficient  to  interrupt  it,  and  nu^e  a  new  course  of  prescription  run. 

Lord  Allowat. — If  there  had  been  a  reclaiming  note  on  the  other  side,  I  would 
have  thrown  out  some  difficulties,  as  the  judgment  of  the  Lord  Ordinary  seems  to  run 
counter  to  the  principles  laid  down  by  the  Lord  Chancellor  in  the  case  of  Eobertson. 
But,  so  far  as  reclaimed  [615]  against  by  the  pursuer,  I  agree  entirely  with  Lord 
Glenlee.  There  is  no  question  here  but  as  to  the  negative  prescription ;  and  surely  the 
infeftment  in  1777,  the  diligence  on  the  bond,  and  the  proceedings  in  1799,  were  a 
sufficient  interruption. 

Lord  Justiob-Clsrk. — It  is  clear  that  there  was  an  effectual  interruption  of  pre- 
scription of  the  debt  by  the  diligence  on  the  bond,  and  we  therefore  must  adhere ;  and 
this  being  clear,  I  do  not  think  it  necessary  to  touch  on  the  nice  points  regarding  the 
adjudication. 

Pursum'B  Aiahoritie8.--Campbe\\,  March  7,  1794,  (321);  Ormiston,  Feb.  7,  1809, 

(F.C.). 

Defender^  AutJioriHes, — Gedd  v.  Baker,  Dec.  5,  1742,  (Kilk.  418);  Anderson, 
March  3,  1758,  (10,676);  Cartcheon,  Jan.  22,  1791,  (10,810);  Johnstone,  June  7, 
1743,  (10,789) ;  Whitson,  March  10,  1815,  (3  Dow's  Appeals,  114). 
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No.  281.  VI.  Shaw  645.    28  Feb.  1828.     2nd  Div.— Lord  Newton. 

E.  Spearman  and  Others,  Pursuers. — SoL-Oen.  Hope — Robertson, 
Mrs.  Mary  Stbklb  or  Pitloh,  Defender.— Jfor«—J?or^Ai^A. 

ArhitroHon, — Circumstances  in  which  a  plea  of  the  parties  not  having  been  sufficiently 
heard,  was  repeUed  as  a  reason  of  reduction  of  a  decreet-arbitral. 

Certain  disputes  having  arisen  between  the  pursuers  Spearman,  &c.  and  the 
defender  Mrs.  Mary  Steele,  widow  of  the  deceased  Gideon  Pitloh,  as  to  their  respective 
interests  under  the  deed  of  settlement  of  the  deceased,  a  submission  was  entered  into 
to  two  arbiters  to  adjust  all  disputes,  and  with  power  to  name  an  oversma^,  in  which 
it  was  declared  that  the  determinations  under  '*  it  shall  proceed  according  to  the  terms 
of  the  will  of  the  said  Gideon  Pitloh,  and  in  conformity  to  the  intent  and  meaning 
thereof,  as  it  shall  be  determined  by  the  said  arbiters  or  oversman,  and  which  shall  be 
the  standard  of  all  decisions  thereupon."  A  claim  having  been  lodged  for  the  pursuers, 
it  was  followed  by  answers,  replies  and  duplies.  Thereafter  the  arbiters  issued  notes, 
and  had  a  meeting  with  the  parties,  after  which  they  issued  a  second  set  of  notes. 
Against  these  the  pursuers  gave  in  a  representation,  on  considering  which  the  arbiters 
differed  in  opinion ;  and  they  accordingly  nominated  an  oversman,  who,  on  the  25th  of 
November  1825,  on  consideration  of  the  written  pleadings  which  had  been  given  in  to 
the  arbiters,  issued  notes  of  his  opinion  unfavourable  to  the  pursuers.  On  this,  the 
pursuers  intimated  that  they  wished  to  be  further  heard ;  and  the  arbiters  accordingly 
appointed  a  meeting  on  the  23d  of  January  1826,  when  the  agents  of  the  parties 
attended,  but  without  counsel,  and  were  [646]  heard  on  the  points  in  dispute.  The 
arbiter  still  retaining  his  opinion,  the  pursuers'  agent  craved  delay  for  the  purpose  of 
consulting  his  clients,  and  the  arbiter  allowed  three  weeks  for  this  purpose.  In 
consequence  of  his  correspondence  with  his  clients,  the  pursuers'  agent,  towards  the  end 
of  February,  laid  the  papers  before  the  present  Dean  of  Faculty  i(x  his  advice,  and 
intimated  to  the  oversman  that  he  had  done  so.  Immediately  i^ter  this,  on  the  28th 
of  February,  the  oversman  appointed  a  meeting  on  the  6th  of  March  for  the  purpose  of 
hearing  parties,  either  by  agents  or  counsel,  previous  to  pronouncing  an  interim  decree. 
The  pursuers'  agent,  on  this,  craved  a  fortnight's  delay,  as  the  Dean  could  not  overtake 
the  papers  till  cdfter  the  dose  of  the  Session ;  but  the  oversman  having  refused  to  gi»nt 
further  delay,  the  pursuers  agent  intimated  that  he  would  "  not  attend  the  meetings  nor 
stir  one  step  in  the  business,  till  he  can  have  an  opportunity  of  getting  Mr.  Moncrei£rs 
advice."  He  accordingly  did  not  attend  the  meeting,  at  which  the  oversman  appointed 
a  copy  of  a  prepared  draft  of  an  interim  decree  to  be  furnished  to  the  agents,  and  allowed 
them  two  days  for  making  observations  on  it ;  and  he  authorized  an  application  to  .the 
Judge  Ordinary  for  recovery  of  the  proceedings  in  the  submission.  The  pursuers'  agent 
gave  in  objections  to  any  decree  being  pronounced  without  their  being  further  heard, 
and  craving  further  delay  for  that  purpose ;  but  this  having  been  refused  by  the  oversman, 
the  papers  were  obtained  from  Mr.  Moncreiff,  and  lodged  with  the  clerk,  and  on  the 
23d  of  March  thereafter  the  oversman  signed  a  decree  in  terms  of  a  draft  formerly 
prepared.  Of  this  decree  the  pursuers  brought  a  reduction,  on  the  ground  that  they 
had  not  been  sufficiently  heard,  and  that  the  decree  was  vltra  vires^  in  so  far  as  it  was, 
in  several  respects,  (according  to  their  averment^)  not  in  conformity  with  the  deed  of 
settlement. 

The  Lord  Ordinary  repelled  the  reasons  of  reduction,  and  assoilzied ;  and  the  Court 
unanimously  adhered. 

LoBD  Glenlbb. — ^As  to  the  plea  of  the  decree  being  uUra  vires^  it  is  quite  out  of  the 
question.  Even  if  the  pursuers  were  right  in  saying  that  the  oversman  had  put  a 
wrong  construction  on  the  deed,  I  never  heard  that  it  was  ultra  vires  of  an  arbiter  to 
form  a  wrong  opinion.  As  to  the  other  objection,  there  is  no  particular  form  of 
procedure  stipulated  in  the  submission,  and  the  objection  is  founded  only  on  the  general 
ohligation  to  hear  parties.  Then,  after  considering  the  written  pleadings,  the  oversman 
hears  parties  in  January ;  and  after  that,  unless  the  other  party  had  consented,  I  do  not 
luiow  that  he  had  any  title  to  grant  further  indulgence.    The  pursuers  then  lay  the 
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papers  before  Mr.  MoDoreiff — they  do  not  ray  for  the  purpose  of  hia  pleading  the  cause, 
but  for  hia  advice ;  and  they  Bay,  [647]  till  they  get  his  opinion  they  will  not  atir  a 
atep.  It  is  quite  out  of  the  question  that  a  party  should  say  to  an  arbiter,  yon  must 
atop  till  I  consult  counsel.  The  matter  had  been  already  discussed  in  the  ordinary  way, 
and  the  overaman  was  entitled  to  give  decree. 
The  other  Judges  concurred. 

[Cf.  Brakinrig  v.  Meniies,  i  D.  281.] 

No.  M2.  VI.  Bhaw  647.    38  Feb.  1828.     2Dd  Div.— Lord  Newton. 

Dp.  a,  Abnott  and  Miss  M-  Arnott,  Pursuere. — More. 
MiB.  IsoBiL  FoBSTTH  OF  LiTTLi  and  Hdsband,  Defendera. — Currie. 

[At  alibi  Pendent. — A  party  being  sned  in  a  Sbariff  Court  for  the  amount  contained  in 
a  decree  obtained  against  his  father,  on  the  ground  that  be  represented  him ;  and 
haying,  pending  tbis  suit,  raised  an  action  of  reduction  and  declarator  against  varions 
parties,  and  the  pursuers  of  the  Sheriff  Court  process  among  others,  concluding  for 
reduction  of  the  decree,  and  to  have  it  declared  that  he  did  not  represent  his  father 
— Held  that  the  dep^ence  of  the  Sheriff  Court  process  did  not  form  a  proper 
lis  td^. 

The  defender  Mrs.  Little  having  right  to  a  decreet  obtained  by  her  father,  Thomas 
Forayth,  before  the  Sheriff  of  Dumfries,  in  the  year  1787,  against  the  deceased  George 
Arnott  and  hia  wife,  the  parents  of  the  pursuers  Dr.  and  Kiss  Amott,  brought,  in  the 
year  1823,  two  aepaiate  actions  against  them  before  the  Sheriff^  concluding  to  have  tbem 
decerned  in  payment  of  the  sum  contained  in  tbia  decree,  as  representing  their  parents 
under  one  oi  other  of  the  passive  titles  known  in  law.  The  pursuers  denied  that  they 
represented  tbeir  parents  ;  and,  after  some  procedure  had  taken  place  before  the  Sheri^ 
they  instituted  the  praeent  action  of  reduction  and  declarator,  to  which  they  called  as 
parties  Mrs.  little  and  asveral  grandchildren  of  Thomas  Forsyth  by  children  deceaaed, 
and  concluding  to  have  the  decree  of  1787  set  aside;  and  also  to  have  it  declared  that 
they  did  not  represent  their  parents,  and  were  not  liable  for  their  debts  and  deeds.  To 
this  action  defences  were  given  in  for  A£ra.  Little  and  her  husband,  pleading  that  it 
was  incompetent,  in  respect  of  the  actions  in  dependence  at  their  instance  against  the 
pursuers  in  the  Sheriff  Court. 

The  Lord  Oidinary  having  eisted  process  till  these  actions  should  be  brought  into 
this  Court  by  advocation,  Mrs.  Littls  and  husband  reclaimed ;  but  the  Court  adhered. 

Lord  Allowat. — ^The  cases  quoted  hy  the  defenders  are  well  decided,  but  tbey  do 
not  apply.     We  must  adhere. 

LoBD  Glsnlse. — I  am  of  the  same  opinion, 

LOBO  Justios-Clike. — I  concur.  tlliB  actions  before  the  Sheriff  [618]  are  mere 
petitory  actions ;  and  though  the  media  eorteludendi  in  them  are,  tnat  the  present 
pursueiB  represent  theii  parents,  and  still  the  action  here  is  a  declarator  against  all  and 
sundry,  and  though  they  call  Mrs.  Little  too,  it  is  quite  clear  they  are  entitled  to  have 
the  general  matter  settled,  notwithstanding  the  petitory  actions  depending  in  the  Sheriff 
Court.  It  does  not  necessarily  follow,  that  when  these  come  here,  they  ore  to  be  con- 
joined with  the  present  action. 

Defender^  AiUhoniies.—i  Stair,  40,  18 ;  Brown,  July  8,  1816,  (ante.  Vol.  IV.  Ho, 
130) ;  Miller,  &c.  June  22,  1827,  (ante,  Vol  V.  No  397). 


No.  283.  VI.  Shaw  648.    29  Feb.  1828.    1st  Div. 

L.  Mackintosh  and  Others,  ComplainerB. — D.  of  F.  MoTureiff—Skaw. 

J.  Macandrew  and  A,  Simpson,  Eespondents. — Cbot&wm — Murray— HflfeUl. 

iV»»w—<S8i««a(ra(»o«,—l.— Question  raised,  but  not  decided.  Whether,  in  a  petition 
complaining  that  a  party  who  was  examined  under  the  Bankrupt  Act  had  not 


-^ 


TLOiav.  MAOKIKTOSH»  fta  V.   MAOANDBSW,   &a  551 

anBweied  certain  questions,  and  that  the  Sheriff  had  found  he  was  not  bound  to  do 
so,  it  is  necessary  to  pray  for  an  alteration  of  the  Sheriff's  judgments. — 2. — Found 
that  it  is  not  competent  to  call  the  party  so  examined  as  a  respondent  to  such  a 
petition ;  but  that  he  is  entitled  to  appear  and  be  heaid  in  regard  to  the  questions ; 
and, — 3. — Held  incompetent  to  receive  a  depositaon  emitted  by  a  bankrupt  on  death- 
bed in  presence  of  a  Justice  of  the  Peace. 

The  estates  of  XJrquhart  having  been  sequestrated,  and  Mackintosh  and  others 
having  claimed  as  creditors,  and  being  dissatisfied  with  the  mode  in  which  the  bankrupt 
had  been  examined,  and  alleging  that  John  Macandrew,  writer  in  Inverness,  was  liable 
to  examination,  presented  a  petition  to  the  Court,  who,  on  the  14th  of  December  1825, 
ordered  Robert  Murray,  the  then  trustee,  "  or  the  acting  trustee,  to  proceed  with  the 
examination  of  George  XJrquhart',  the  bankrupt,  and  of  the  said  John  Macandrew,  in 
regard  to  his  connexion  with  the  bankrupt's  affairs,  so  far  as  necessary  to  discover  the 
bankrupt's  funds,  before  the  Sheriff  of  Inverness  or  his  substitute,  either  of  whom  is 
authorized  to  put  all  questions  to  the  above  individuals,  or  any  other  who  may  be 
brought  before  him  by  the  trustee,  for  expiscating  the  matters  in  question,  in  terms  of 
the  statute,  that  shall  appear  to  him  to  be  competent  and  proper  for  that  purpose." — 
(See  onfe,  YoL  lY.  No.  225.)  Murrray  having  resigned,  Simpson  was  appointed  trustee. 
In  August  1827,  the  complainers  having  learned  that  iJie  buikrupt  was  in  a  dangerous 
state  of  health,  applied  to  Simpson  to  have  him  immediately  examined.  He  accord- 
ingly moved  the  Sheriff  to  that  effect ;  but,  in  consequence  of  a  medical  [619]  certificate 
that  this  life  was  in  danger,  the  Sheriff  declined  to  examine  him  at  that  time.  A 
deposition,  however,  was  emitted  by  the  bankrupt,  in  presence  of  a  Justice  of  the  Peace, 
who  attended  at  his  bedside,  and  of  the  agent  for  the  complainers.  Macandrew  was 
thereafter  examined  before  the  Sheriff,  but  declined  to  answer  several  questions  which 
were  put  to  him  by  the  complainers,  and  the  Sheriff  refused  to  put  several  others. 

The  complainers  thereupon  presented  a  petition  and  complaint  to  the  Court,  praying 
for  warrant  of  service  both  upon  Macandrew  and  Simpson,  and  that  the  latter  should 
be  ordained  to  record  the  deposition  of  the  bankrupt  in  the  sederunt-book,  and 
Macandrew  ''  to  answer  the  questions  put  to  him  by  the  petitioners,  and  specified  in 
the  said  deposition,  in  a  specific  and  articulate  manner,  and  such  other  questions  as  may 
be  necessary  to  discover  the  bankrupt's  funds  and  papers,  and  as  to  his  connexion  with 
the  bankrupt's  affairs."  To  this  petition  there  were  appended  the  two  depositions,  and 
in  that  of  Macandrew  the  questions  objected  to  were  specified.  Separate  answers  were 
lodged  by  Simpson  and  Macandrew,  in  which  no  objection  was  taken  to  the  com* 
petency,  and  in  which  they  both  stated,  that  although  the  petition  was  unnecessary, 
they  were  willing  to  do  whatever  the  Court  might  think  proper.  When  the  case  came 
to  be  advised,  an  objection  was  suggested  on  the  Bench,  that  there  was  no  prayer  to 
alter  the  judgments  of  the  Sheriff,  and  that  it  was  incompetent  to  call  Macandrew  as  a 
party ;  but  that,  in  regard  to  the  former  of  these  objections,  it  might  be  remedied  by  a 
supplementary  petition.  In  reference,  however,  to  the  prayer  for  recording  the  deposi- 
tion of  the  bankrupt,  and  to  the  competency  of  the  petition  against  Macandrew,  the 
Court  pronounced  this  judgment : — '^  Refuse  the  desire  of  the  petition  praying  for  the 
deposition  of  the  bankrupt  being  recorded  in  the  sederunt-book  of  the  sequestration,  and 
appoint  the  said  deposition  to  be  withdrawn,  and  ordain  the  same  to  make  no  part  of 
the  present  proceedings ;  and  further,  dismiss  the  said  petition,  so  far  as  the  same 
relates  to  the  said  John  Macandrew,  and  find  the  petitioners  jointly  and  severally  liable 
to  the  said  John  Macandrew  in  the  expenses  incurred  by  him  regarding  the  present 
discussion ; "  and,  quoad  uUra,  superseded  the  case  for  three  weeks.  A  supplementary 
petition  was  then  lodged,  in  which,  after  stating  that  although  the  Sheriff  was  not  a 
Judge,  but  merely  a  Commissioner,  no  prayer  for  an  alteration  was  necessary,  yet,  to 
obviate  any  objection,  the  complainers  were  willing  to  amend  the  prayer  by  inserting 
words  to  that  effect  in  their  origmal  petition,  and  at  the  [6501  same  time  they  specified 
teriaiim  the  questions  which  had  been  objected  to  by  Macandrew,  or  refused  to  be  put 
by  the  Sheriffl 

When  this  petition  was  moved, 

Coekbum,  for  Macandrew,  appeared,  and  insisted  on  being  heard  as  to  the  questions 
proposed  to  be  put 

ShaWi  for  the  petitioners,  objected,  that  by  the  judgment  which  the  Court  had  pro- 
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papers  before  Mr.  Moncreiff— they  do  not  say  for  the  purpose  of  his  pleading  the  cause, 
but  for  his  advice ;  and  they  say,  [647]  till  they  get  his  opinion  they  will  not  stir  a 
step.  It  is  quite  out  of  the  question  that  a  party  should  say  to  an  arbiter,  you  must 
stop  till  I  consult  counsel.  The  matter  had  been  already  discussed  in  the  ordinary  way, 
ana  the  oversman  was  entitled  to  give  decree. 
The  other  Judges  concurred. 

[Cf.  Brakinrig  v.  Menzies,  4  D.  281.] 


No.  282.  VI.  Shaw  647.    28  Feb.  1828,    2nd  Div.— Lord  Newton. 

Dr.  A.  Arnott  and  Miss  M.  Abnott,  Purauers. — More, 
Mrs.  IsoBKL  Forsyth  or  Littlk  and  Husband,  Defenders. — Currie. 

Lis  alibi  Pendens^ — ^A  party  being  sued  in  a  Sheriff  Court  for  the  amount  contained  in 
a  decree  obtained  against  his  father,  on  the  ground  that  he  represented  him ;  and 
haying,  pending  this  suit,  raised  an  action  of  reduction  and  declarator  against  various 
parties,  and  the  pursuers  of  the  Sheriff  Court  process  among  others,  concluding  lot 
reduction  of  the  decree,  and  to  have  it  declared  that  he  did  not  represent  his  father 
— Held  that  the  dependence  of  the  Sheriff  Court  process  did  not  form  a  proper 
lis  alibi. 

The  defender  Mrs.  Little  having  right  to  a  decreet  obtained  by  her  father,  Thomas 
Forsyth,  before  the  Sheriff  of  Dumfries,  in  the  year  1787,  against  the  deceased  George 
Arnott  and  his  wife,  the  parents  of  the  pursuers  Dr.  and  Miss  Arnott^  brought,  in  the 
year  1823,  two  separate  actions  against  them  before  the  SherifiE^  concluding  to  have  them 
decerned  in  payment  of  the  sum  contained  in  this  decree,  as  representing  their  parents 
under  one  or  other  of  the  passive  titles  known  in  law.  The  pursuers  denied  that  they 
represented  their  parents ;  and,  after  some  procedure  had  taken  place  before  the  Sheriff^ 
they  instituted  the  present  action  of  reduction  and  declarator,  to  which  they  called  as 
parties  Mrs.  Little  and  several  grandchildren  of  Thomas  Forsyth  by  children  deceased, 
and  concluding  to  have  the  decree  of  1787  set  aside;  and  also  to  have  it  declared  that 
they  did  not  represent  their  parents,  and  were  not  liable  for  their  debts  and  deeds.  To 
this  action  defences  were  given  in  for  Mrs.  Little  and  her  husband,  pleading  that  it 
was  incompetent,  in  respect  of  the  actions  in  dependence  at  their  instance  against  the 
pursuers  in  the  Sheriff  Court. 

The  Lord  Ordinary  having  sisted  process  till  these  actions  shoidd  be  brought  into 
this  Court  by  advocation,  Mrs.  Little  and  husband  reclaimed ;  but  the  Court  adhered. 

Lord  Allowat. — The  cases  quoted  by  the  defenders  are  well  decided,  but  they  do 
not  apply.     We  must  adhere. 

Lord  Glenlsb. — I  am  of  the  same  opinion. 

Lord  Justiob-Clskk. — I  concur,  ^e  actions  before  the  Sheriff  [648]  are  mere 
petitory  actions ;  and  though  the  media  condudendi  in  them  are,  that  the  present 
pursuers  represent  their  parents,  and  stiU  the  action  here  is  a  declarator  against  all  and 
sundry,  and  though  they  call  Mrs.  Little  too^  it  is  quite  clear  they  are  entitled  to  have 
the  general  matter  settled,  notwithstanding  Uie  petitory  actions  depending  in  the  Sheriff 
Court.  It  does  not  necessarily  follow,  that  when  these  come  here,  they  are  to  be  con- 
joined with  the  present  action. 

Defender^  Auihoritie8,—i  Stair,  40,  18 ;  Brown,  July  8,  1815,  {ante.  Vol.  IV.  No. 
130) ;  Miller,  &c.  June  22,  1827,  {ante,  Vol.  V.  No  397). 


No.  288.  VI.  Shaw  648.    29  Feb.  1828.    1st  Div. 

L.  Mackintosh  and  Others,  Complainers. — D,  of  F.  Moncreiff^Shaw. 

J.  Macandrew  and  A.  Simpson,  Eespondents. — Cockbum — Murray—'M'JfeilL 

Proeeae—SequeOration.—l.'^iiMeBtion  raised,  but  not  decided.  Whether,  in  a  petition 
complaining  that  a  party  who  was  examined  under  the  Bankrupt  Act  had  not 
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answered  certain  questions,  and  that  the  Sheriff  had  found  he  was  not  bound  to  do 
so,  it  is  necessary  to  pray  for  an  alteration  of  the  Sheriffs  judgments — 2. — Found 
that  it  is  not  competent  to  call  the  party  so  examined  as  a  respondent  to  such  a 
petition ;  but  that  he  is  entitled  to  appear  and  be  heard  in  regard  to  the  questions ; 
and, — 3. — Held  incompetent  to  receive  a  deposition  emitted  by  a  bankrupt  on  death- 
bed in  presence  of  a  Justice  of  the  Peace. 

The  estates  of  Urquhart  having  been  sequestrated,  and  Mackintosh  and  others 
having  claimed  as  creditors,  and  being  dissatisfied  with  the  mode  in  which  the  bankrupt 
had  been  examined,  and  alleging  that  John  Macandrew,  writer  in  Inverness,  was  liable 
to  examination,  presented  a  petition  to  the  Court,  who,  on  the  14th  of  December  1825, 
ordered  Robert  Murray,  the  then  trustee,  "  or  the  acting  trustee,  to  proceed  with  the 
examination  of  George  Urquhart',  the  bankrupt,  and  of  the  said  John  Macandrew,  in 
regard  to  his  connexion  with  the  bankrupt's  affairs,  so  far  as  necessary  to  discover  the 
bimkrupt's  funds,  before  the  Sheriff  of  Inverness  or  his  substitute,  either  of  whom  is 
authorized  to  put  all  questions  to  the  above  individuals,  or  any  other  who  may  be 
brought  before  him  by  the  trustee,  for  expiscating  the  matters  in  question,  in  terms  of 
the  statute,  that  shall  appear  to  him  to  be  competent  and  proper  for  that  purpose." — 
(See  ante^  Vol.  IV.  No.  225.)  Murrray  having  resigned,  Simpson  was  appointed  trustee. 
In  August  1827,  the  complainers  having  learned  that  the  buikrupt  was  in  a  dangerous 
state  of  health,  applied  to  Simpson  to  have  him  immediately  examined.  He  accord- 
ingly moved  the  Sheriff  to  that  effect ;  but,  in  consequence  of  a  medical  [649]  certificate 
that  this  life  was  in  danger,  the  Sheriff  declined  to  examine  him  at  that  time.  A 
deposition,  however,  was  emitted  by  the  bankrupt,  in  presence  of  a  Justice  of  the  Peace, 
who  attended  at  his  bed'Side,  and  of  the  agent  for  the  complainers.  Macandrew  was 
thereafter  examined  before  the  Sheriff,  but  declined  to  answer  several  questions  which 
were  put  to  him  by  the  complainers,  and  the  Sheriff  refused  to  put  several  others. 

The  complainers  thereupon  presented  a  petition  and  complaint  to  the  Court,  praying 
for  warrant  of  service  both  upon  Macandrew  and  Simpson,  and  that  the  latter  should 
be  ordained  to  record  the  deposition  of  the  bankrupt  in  the  sederunt-book,  and 
Macandrew  "  to  answer  the  questions  put  to  him  by  the  petitioners,  and  specified  in 
the  said  deposition,  in  a  specific  and  articulate  manner,  and  such  other  questions  as  may 
be  necessary  to  discover  the  bankrupt's  funds  and  papers,  and  as  to  his  connexion  with 
the  bankrupt's  affairs."  To  this  petition  there  were  appended  the  two  depositions,  and 
in  that  of  Macandrew  the  questions  objected  to  were  specified.  Separate  answers  were 
lodged  by  Simpson  and  Macandrew,  in  which  no  objection  was  taken  to  the  com- 
petency, and  in  which  they  both  stated,  that  although  the  petition  was  unnecessary, 
they  were  willing  to  do  whatever  the  Court  might  think  proper.  When  the  case  came 
to  be  advised,  an  objection  was  suggest-ed  on  the  Bench,  that  there  was  no  prayer  to 
alter  the  judgments  of  the  Sheriff,  and  that  it  was  incompetent  to  call  Macandrew  as  a 
party ;  but  that,  in  regard  to  the  former  of  these  objections,  it  might  be  remedied  by  a 
supplementary  petition.  In  reference,  however,  to  the  prayer  for  recording  the  deposi- 
tion of  the  bankrupt,  and  to  the  competency  of  the  petition  against  Macandrew,  the 
Court  pronounced  this  judgment : — ''Refuse  the  desire  of  the  petition  praying  for  the 
deposition  of  the  bankrupt  being  recorded  in  the  sederunt-book  of  the  sequestration,  and 
appoint  the  said  deposition  to  be  withdrawn,  and  ordain  the  same  to  make  no  part  of 
the  present  proceedings ;  and  further,  dismiss  the  said  petition,  so  far  as  the  same 
relates  to  the  said  John  Macandrew,  and  find  the  petitioners  jointly  and  severally  liable 
to  the  said  John  Macandrew  in  the  expenses  incurred  by  him  regarding  the  present 
discussion ; "  and,  quoad  tdtra^  superseded  the  case  for  three  weeks.  A  supplementary 
petition  was  then  lodged,  in  which,  after  stating  that  although  the  Sheriff  was  not  a 
Judge,  but  merely  a  Commissioner,  no  prayer  for  an  alteration  was  necessary,  yet,  to 
obviate  any  objection,  the  complainers  were  willing  to  amend  the  prayer  by  inserting 
words  to  that  effect  in  their  original  petition,  and  at  the  [650]  same  time  they  specified 
ieriaiim  the  questions  which  had  be^  objected  to  by  Macandrew,  or  refused  to  be  put 
hy  the  Sherifil 

When  this  petition  was  moved, 

Cockbu/m,  for  Macandrew,  appeared,  and  insisted  on  being  heard  as  to  the  questions 
proposed  to  be  put. 

Shaw^  for  the  petitioners,  objected,  that  by  the  judgment  which  the  Court  had  pro- 
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nounced,  ihey  had  dismiflsed  the  petitioii  in  regard  to  Macandiew,  on  the  gronnd  that 
he  ought  not  to  have  been  called ; — ^that  this  judgment  was  final,  and  therefore,  con- 
sistently with  it,  he  had  now  no  right  to  appear. 

The  Ck)urt,  however,  sustained  his  right  to  appear,  and  remitted  to  the  Lord 
Ordinary  to  hear  parties  upon  the  questions  proposed  to  be  put. 

[Cf.  Bankruptcy  Act,  1856,  sect  92,] 


No.  234.  VX  Shaw  650.    29  Feb.  1828.     Ist  Div.— Lord  Mcadowbank. 

Earl  Gowkr  and  Magistrates  of  Wick,  Pursuers. — D.  of  F.  Moncreiff^ — 

SoL'Gen.  Hope. 

G.  Douglas  and  Others,  Defenders. — Jefrey — A.  Wood. 

Sheriff— Consuetude, — The  Sheriff  of  Caithness  having  been  in  the  abnost  uniform 
practice,  for  nearly  two  centuries,  of  holding  Courts  at  Thurso,  and  the  Sheriff  Clerk 
and  procurators  having  resided  there ;  but  almost  all  deeds  having  been  lecorded  at 
Wick,  (which  is  the  head  burgh,  and  the  only  royal  burgh  in  the  shire,  and  where 
all  meetings  of  freeholders  are  held) ;  and  there  being  several  statutes  ordaining  the 
Sheriff  to  hold  his  Courts  at  Wick — Found  that  the  Sheriff  was  bound  to  hold  his 
regular  stated  Courts  at  Wick,  without  prejudice  to  holding  Courts  at  other  places, 
in  terms  of  the  20th  Geo.  II.  c.  43,  and  that  the  Sheriff-derk's  office  must  be  situated 
there. 

Earl  Gower,  as  superior  of  the  royal  burgh  of  Wick,  and  the  Magistrates  of  that 
town,  brought  an  action  of  declarator  against  the  Sheriff  and  Sheriff-Clerk  of  the  county 
of  Caithness,  (in  which  appearance  was  afterwards  made  by  the  Magistrates  of  Thurso 
and  the  procurators  before  the  Sheriff  Court,)  setting  forth  that  by  sundiy  laws  and 
acts  of  Parliament,  and  particularly  the  act  1503,  c.  61,  it  was  enacted,  "that  the 
Sheriff  of  the  shire  of  Caithness  should  sit  and  have  a  place  for  administration  of  his 
office  within  the  town  of  Wick ; " — that  by  letters  patent  issued  by  King  James  the 
Sixth  on  the  21st  of  September  1589,  he  had  erected  Wick  into  a  royal  burgh; — that, 
by  a  statute  in  1641,  the  former  act  and  these  letters  were  ratified,  and  the  Sheriff  and 
bis  deputes  and  clerks  were  ordained  "  to  sit  and  hold  their  baill  Courts,  in  all  causes, 
both  civil  and  criminal,  within  the  tolbooth  of  Wick ;  "^that  all  proclamations,  citations, 
&c.  were  to  be  made  at  [661]  the  market  cross  of  that  town ;  that  all  services,  decreets, 
&c.  that  should  not  be  done  and  pronounced  within  that  burgh,  should  be  null  and 
void ; — and  that  it  was  further  specially  ordained  that  the  Sfaieriff-clerk  should  "  have 
his  actual  dwelling  in  the  burgh  of  Wick ; " — but  that,  notwithstanding  thereof,  the 
Sheriff  held  bis  Courts  and  the  Sheriff-clerk  had  fixed  his  residence  at  Thurso,  which 
was  not  a  royal  burgh,  whereby  great  injury  was  suffered  by  Wick,  more  especially  since 
the  erection  of  Pultneytpwn  in  its  immediate  neighbourhood  by  the  British  Society  for 
extending  the  Fisheries.    They  therefore  concluded  that ''  it  ought  and  should  be  found 
and  declared,  that  the  weekly  Sheriff  Courts  of  the  county  of  Caithness  must  in  all  time 
coming  be  held  within  the  tolbooth  of  the  burgh  of  Wick,  and  that  the  Sheriff-clerk's 
residence,  or  at  least  his  office,  mtist  be  kept  within  the  said  burgh,  in  terms  of  the  said 
acts  of  Parliament  above  recited."    In  further  support  of  this  action,  it  was  stated 
that  Wick  was  the  only  royal  burgh  in  the  county,  and  was  the  head  buigh  at  which 
all  proclamations  took  place,  and  all  the  statutory  courts  and  election  meetings  of  free- 
holders were  held  ; — that  Thurso  was  merely  a  burgh  of  barony ; — that  it  was  required 
by  statutes  1579,  c.  75,  1661,  c.  69,  1681,  c.  21,  and  20th  Geo/  II.  c.  43,  commonly 
called  the  Jurisdiction  Act,  that  all  Sheriffs  should  hold  l^eir  regular  and  stated  Courts 
at  the  bead  burghs  of  their  respective  shires,  and  that  the  Sheriff-clerks  should  there 
have  their  residence ;  and  that,  in  reference  to  this  particular  case,  t^e  statutes  libelled 
on  had  been  enforced  and  ratified  by  that  of  1661,  c.  160.  ...      .^    .  . 

In  defence  it  was  stated,  that  originally  the  sheriffdom^f  Liverness  comprehended 
the  counties  of  Inverness,  Boss,  Sutherland,  and  Caithness; — that  it  was  true  that  by 
the  statute  1503,  c.  61,  Caithness  and  Boss  were  constituted  separate  sheriffdoms,  and 
that  authority  was  giv^i  to  the  Sheriff  of, Caithness  to /'sit  and  have  place  for  admini- 
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stiation  of  his  office  in  Dornoch  or  Wick,  a's  he  thinks  maist  for  the  causes  occurrand ; " 
— that^  however,  thi«i  act,  in  so  far  as  it  constituted  a  separate  Sheriff,  was  never  acted 
upon ;  and  that,  on  the  contrary,  various  royal  grants  had  been  made  in  favour  of  the 
'EbxI  of  Huntly  inconsistent  with  the  statute,  and  by  which  he  was  authorized  to  hold 
"  heid  Courtes^  and  to  cause  the  samen  to  be  fencit  and  keepit  in  the  touns  of  Weick, 
Domock,  and  Thurso ; " — that  these  grants  had  been  ratified  both  by  the  Courts  of 
Law  and  by  Parliament ;  and  that  accoidingly,  from  time  immemorial,  the  Sheriff  had 
held  his  Courts  at  Thurso,  and  the  Shenff-clerk  and  all  the  procurators  had  there 
resided; — that,  besides,  the  present  Sheriff-clerk  had,  [662]  upon  the  faith  thereof, 
purchased  his  office  and  bought  property  in  that  town ;  and  that  Thurso  was  originally 
the  seat  of  the  Bishop,  had  a  sufficient  town-house  and  prison,  and  was  the  place  where 
the  Commissaiy  and  Admiralty  Courts,  and  the  meetings  of  Presbytery  and  Synod, 
were  held,  and  where  all  the  public  offices  of  the  county  were  situated,  and  the  fiars 
annually  struck. 

The  Lord  Ordinaiy,  after  oidering  condescendences,  reported  the  case  to  the  Court 
on  informations,  when  their  Lordships,  before  answer,  granted  commission  and  diligence 
to  inquire  into  the  factfl,  and  particularly  as  to  the  practice  of  holding  Courts,  recording 
writs,  and  executing  diligences  at  Thurso  and  Wick.  On  considering  the  report  of  the 
commission,  and  after  hearing  Lord  Probationer  Corehouse,  their  Lordships  granted  a 
second  commission  for  a  further  and  more  minute  investigation. 

From  the  report  of  this  second  commission  it  appeared,  that  in  reference  to 
summonses  and  diligences  before  the  civil  Courts  of  the  Sheriff  from  1629  and  1754, 
there  were  1680  dated  at  Thurso,  170  at  Wick ;  that  1812  bore  the  place  of  compearance 
to  be  Thurso,  while  174  were  at  Wick;  that  3846  interlocutors  had  been  pronounced 
at  Thurso,  while  there  had  been  only  351  at  Wick;  that  the  proportions  were  much 
about  the  same  in  regard  to  the  criminal  Courts ;  but  that,  with  regard  to  the  registra- 
tion of  deeds,  there  were  4350  out  of  5893  which  bore  to  be  recorded  at  Wick,  while 
there  were  only  479  bearing  to  have  been  registered  at  Thurso.  In  regard  to  this  latter 
matter,  it  was  stated  by  the  defenders  that,  in  point  of  fact»  the  deeds  were  recoirded  at 
Thurso ;  and  they  contended  that  as  the  Courto  had  been  actually  held  there  for  so  long 
a  period  of  time,  the  stotutes  must  be  held  to  have  fallen  into  desuetude ;  and  that> 
agreeably  to  the  decisions  in  the  case  of  Innes  in  1622,  and  of  the  town  of  Hamilton  in 
1740,  they  were  entitled  to  judgment  in  their  favour.  On  the  other  hand,  the  pursuers 
contcmded,  that  there  was  sufficient  evidence  to  show  that  the  statutes  were  in  viridi 
observaniia ;  that  besides,  as  Wick  was  the  head  burgh,  the  Court  could  not,  consistently 
with  the  Jurisdiction  Act,  (which  could  not  fall  into  desuetude,)  authorize  the  Sheriff 
to  hold  his  regular  Courte  at  any  other  place  than  the  head  burgh ;  and  that  both  the 
cases  founded  on  were  prior  to  that  act  The  Court  pronounced  this  judgment : — "  The 
Loids  having  advised,  &c.  together  with  the  report  as  to  the  practice  of  holding  Courts, 
and  the  exercise  of  other  judicial  acte  at  the  royal  burgh  of  Wick,  and  burgh  of  barony 
of  Thurso,  respectively,  in  the  county  of  Caithness,  and  having  heard  parties'  procurators 
thereon — Find  that  Wick  is  the  head  butgh  of  the  shire  of  Oekith-  [663]  -ness,  and  that 
the  steted  Sheriff  Courts  must  be  held  there,  and  the  Sheriff-clerk's  office  kept  there, 
without  prejudice  to  the  Sheriff's  holding  Courto  at  other  places  in  the  said  shire,  as 
authorized  by  the  stetuto  20th  Geo.  11.  c.  43,  commonly  called  the  Jurisdiction  Act  : 
Therefore  lepel  the  defences  to  the  action  of  declarator  at  the  instance  of  the  Magistrates 
of  Wick,  and  to  the  above  effect  decem,  and  so  far  declare,  in  terms  of  the  conclusions 
of  the  summons." 

LoBD  CoBXHOUBB,  as  Loid  Probationer,  after  stating  the  facte  and  the  aigumento  of 
parties,  delivered  the  following  opinion : — 

Tlda  case,  in  my  humble  opinion,  is  attended  with  some  difficulty ;  and  I  feoi^.rather 
inclined  to  think  that  a  further  investigation  should  be  gone  into,  both  with  regard  to 
the  stotute  1503,  whether  it  ever  was  acted  upon  or  took  effect  at  all,  and  also  with 
regard  to  the  practice  since  the  yeiar  1636,  when  the  records  in  this  county  are  first 
found  to  exist. 

When  we  speak  of  the  head  burgh  of  a  county,  I  apprehend  that  we  should,  in  the 
first  place,  ascertain  what  is  meant  by  the  istax  head  hurgb.  .  It  is  known  to  your  Lord- 
ships that^  from  the  first  appearance  of  .the  jurisdiction  of  sheriffdom  in  Scotland,  the 
Courto  of  the  Sheriff  were  diivided  ixito.two  classes*  ...TJlider  .the.  finit.  class  there  were 
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three  head  Couite,  at  which  all  the  tenants  in  eapiie — ^freeholdeis  who  owed  suit  and 
preeence— were  hound  to  appear  personally ;  those  who  owed  suit  only,  were  honnd  to 
appear  either  hy  themselves  or  their  proxies.  At  these  Courts  they  were  hound  to 
appear  without  summons.  The  other  class  consisted  of  the  ordinary  Courts  held  by  &e 
Sheriff,  and  at  which  suitors  were  hound  to  attend.  The  head  Courts  were  held 
generally,  I  believe,  in  one  burgh  of  each  shire,  and  I  understand  it  was  called  the  head 
burgh.  Whether  it  was  called  so  because  the  tenants  of  the  Crown  attended  these 
Courts,  has  been  disputed. 

But  certain  it  is,  there  were  head  Courts  and  ordinary  Courts.  The  former  haire 
dwindled  into  one  which  is  held  at  Michaelmas,  and  at  the  head  buigh  of  the  shire. 

But  though  that  is  the  regular  and  correct  practice  as  to  the  head  Courts  yet  the 
ordinary  Courts  of  the  Sheriff  are  held  at  other  places,  and  those  burghs  are  also  termed, 
in  common  parlance,  head  burghs.  Thus,  in  the  county  of  Lanark,  Lanark  is,  properly 
speaking,  the  head  burgh ;  but  Hamilton  and  Glasgow  are  also  head  buighs,  because 
Sheriff  Courts  are  held  there ;  and  this  is  the  modem  language  of  the  law  of  Scotland, 
as  you  will  see  in  Mr.  Erskine,  when  he  lays  it  down  in  these  terms : — "All  shires  have 
a  head  burgh  where  the  jurisdiction  is  to  be  exercised,  and  where  all  letters  of  inhibition, 
interdiction,  homing,  &c.,  are  to  be  published  and  registered.  Some  of  the  larger 
shires  are,  for  the  conveniency  of  the  inhabitants,  subdivided  into  lesser  districts,  each 
of  which  hath  a  proper  head  burgh.  Thus,  in  the  shire  of  Clydesdale,  Lanark  is  the 
head  burgh  of  the  Over  ward,  both  for  holding  Courts  and  registering  [664]  diligences. 
Hamilton  is  the  head  buigh  of  the  Nether  ward  for  holding  Courts,  and  Butherglen  for 
publishing  and  registering  diligences ;  and  immemorial  custom  hath  given  a  sanction 
to  these  (Uvisions,  without  the  authority  of  the  statute." 

So  the  statute  1661,  which  separated  the  county  of  Boss  from  Invemess-shire, 
enacts  that  the  Sheriff  shall  hold  his  Courts  in  the  burgh  of  Tain,  Dingwall,  or 
Fortrose,  as  he  shall  see  meet ;  and  those  are  the  three  head  Inirghs  accordingly.  There 
is,  therefore,  not  necessarily  one  head  burgh  only  in  a  county.  The  Sheriff,  either  by 
authority  of  act  of  Parliament  or  by  consuetude,  may  hold  ordinary  Courts  at  other  burghs. 

With  regard  to  the  present  case,  there  is  an  act  of  Parliament  in  1503,  dividing 
Invemesa^ire  into  three  jurisdictions,  viz.  of  Inverness,  Boss,  and  Caithness ;  and  it 
is  enacted  that  the  Sheriff  of  Caithness  shall  hold  his  Courts,  not  at  one  head  buigh, 
but  at  either  Domock  or  Wick.  Parties  have  here  gone  into  the  question  in  &e 
papers,  whether  this  act  of  Parliament  has  had  effect  or  not  I  should  think  that  is  a 
matter  which  ought  to  be  investigated  further.  Looking  at  the  evidence  in  these 
papers,  and  at  some  acts  of  Parliament  which  have  not  been  quoted,  I  am  rather  at 
present  of  opinion  (if  I  should  be  required  to  state  the  impression  in  my  mind  as  to 
the  case)  that  the  Act  1503  did  not  take  effect,  as  there  is  a  grant  in  1508  to  the  Earl 
of  Huntly  of  the  whole  sheriffship  of  Inverness,  with  power  to  name  deputies  in 
Caithness  and  other  places ;  and  as  the  grants  made  to  his  prejudice  were  reduced,  and 
the  decree  by  this  Court  to  that  effect  was  ratified  in  1584,  and  there  is  the  decree  of 
the  Court  of  Session  in  1598,  as  to  the  sherifBihip  of  Caithness,  proceeding  on  the 
grant  of  the  Earl  of  Huntly  to  Lord  Caithness,  in  which  it  was  found  that  the  Earl  of 
Caithness  was  to  fence  his  head  Courts  in  Wick,  Domock,  or  Thurso.  Sir  George 
Mackenzie  says  expressly  that  it  was  in  1661  that  Boss  was  divided ;  and  he  might  be 
in  a  mistake  there,  for  in  that  year  Parliamentary  Commissioners  sat  for  the  county  of 
Boss.  But  I  believe  that  was  the  first  time  a  Commissioner  sat  for  Boss-shire ;  and 
there  is  a  curious  note: — "All  the  Commissioners  here  mentioned  did  not  sit  in 
Parliament  the  first  day,  but  sat  in  subsequent  times."  It  is  possible,  therefore,  a 
Commissioner  sat  for  Boss-shire  after  the  separation  of  Boss,  and  I  cannot  think  Sir 
George  could  be  mistaken  as  to  what  passed  at  that  time. 

But  there  is  an  act  of  Parliament  of  1574  not  noticed  in  the  papers,  not  a  private 
but  a  public  act,  *'anent  the  making  of  waping  schawingis,"  ordaining  a  muster  through 
all  the  counties  in  Scotland,  and  it  names  the  counties,  and  appoints  the  musters  to 
take  place  before  the  Sheriffs ;  and  in  that  act  it  is  said : — '*  The  musteris  of  the 
counties  of  Caithness  and  Strathnaveme  to  be  taken  w**  in  the  boundis  thereof  be  the 
commissioun  of  the  Sheriff  principall  of  Inverness,  and  sicklyke  within  the  boundis  of 
Sutherland,  the  haill  remanent  main  land  of  the  said  sheriffdome  of  Inverness,  at  the 
head  burgh  of  the  shyre."  That  certainly  raises  a  presumption  that  in  1574  Caithness 
And  Boss  were  still  united,  and  made  part  of  Invemess^hire. 
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[6B5]  But  it  may  not  be  material  in  this  case,  as  observed  at  the  Bar,  though  the 
county  was  divided  by  that  act^  becatise  it  does  not  necessarily  follow  that  a  town  which 
was  appointed  one  of  the  head  burghs  should  be  the  only  town  where  Courts  may  be 
held. 

Upon  this  point  I  should  mention,  that  as  to  the  act  1641,  in  which  reference  is 
made  to  the  act  1503  as  a  subsisting  statute,  and  in  which  the  Sheriff  of  Caithness  is 
ordained  to  hold  his  Court  at  Wick,  that  that  is  a  private  act  or  ratification. 

It  has  been  pleaded  that  the  Scottish  statutes  might  fall  into  desuetude  prior  to  the 
Union,  but  that  they  cannot  fall  into  desuetude  after  that  period.  I  have  great  doubts 
whether  that  be  well  founded.  The  18th  of  the  articles  of  Union  says,  that  the 
statute  law  of  Scotland  will  remain  in  the  same  force  as  before ;  but  if  the  law  of 
Scotland  as  to  its  statutes  was  that  they  might  fall  by  desuetude,  I  rather  think  tbey 
still  may  foil  by  desuetude ;  such  had  been  the  law  of  Scotland,  and  not  intended  to 
be  changed  by  the  Union. 

It  is  well  known  that  British  statutes  cannot  fall  into  desuetude,  as  they  are  passed 
by  the  Parliament  of  the  United  Kingdom,  which  is  regulated  by  Parliamentary  law. 

With  regard  to  the  practice,  it  is  known  that  there  is  a  rule  with  regard  to  the 
head  burghs  of  counties.  It  is  the  law  that  all  diligence  shall  be  executed  at  the  head 
burgh  of  the  shire ;  but  yet  we  know  there  are  various  decisions  by  which  diligence 
executed  at  other  places  has  been  held  lawful.  I  have  only  to  state  the  case  of  Dickson 
9.  Scott,  7th  March  1632,  (3102)  with  regard  to  diligence  executed  at  Dunse.  By  a 
private  act  of  Parliament,  Greenlaw  was  made  the  head  burgh  of  Berwickshire.  But 
this  was  a  case  where  inhibition  had  been  executed  at  Dunse ;  and  the  question  was, 
whether  that  diligence  was  well  executed.  "  In  a  reduction  upon  reasons  of  inhibition, 
the  defender  alleging  the  inhibition  to  be  null,  because,  being  execute  within  the 
sheriffdom  of  Berwick,  it  was  not  execute  at  the  market-cross  of  Greenlaw,  but  only 
at  Dunse,  albeit  by  act  of  Parliament  it  is  appointed  that  all  such  executions  and 
homings  should  be  execute  at  Greenlaw,  which  is  declared  the  head  burgh  of  the 
sheriffdom  by  that  act,  and  all  executions  otherwise  made  are  declared  null,  this 
allegeance  was  repelled,  and  the  inhibition  sustained,  in  respect  of  the  consuetude  and 
use  to  execute  at  Dunse,  notwithstanding  of  that  act,  and  that  the  act  is  not  in 
observance,  and  that  it  is  but  a  particular  private  act^  not  printed  and  known  to  the 
lieges,  but  contained  in  a  ratification  of  an  infeftment  of  some  lands  granted  to  the 
Earl  of  Dunbar,  wherein  Greenlaw  is  erected  the  head  burgh,  with  the  declaration 
foresaid,  and  which  is  ratified  in  Parliament,  and  so  is  but  a  private  act  not  keeped  nor 
known  in  the  country,  nor  printed  or  published,  and  this  was  done  without  any 
probation." 

If  the  act  1503  must  have  been  in  desuetude,  the  act  1641  is  precisely  in  that 
description.     As  it  is  a  ratification  in  favour  of  the  burgh  of  Wick,  it  is  a  private  act. 

[666]  The  principal  case  relied  on  here  certainly  is  the  case  of  the  Earl  of  Hyndford 
against  the  town  of  Hamilton,  Feb.  9,  1740,  (Mor.  3104.)  It  was  acknowledged  that 
Lanark  was  the  proper  head  burgh  of  that  county ;  but,  notwithstanding  that,  it  was 
held  that  consuetude  entitled  the  Sheriff  to  hold  his  Courts  at  Hamilton.  It  is  a  strong 
case.  But  Hamilton  is  not  a  royal  burgh ;  and  more,  it  is  a  burgh  of  regality.  Loid 
Kilkerran's  report  is : — ^*  Though  the  head  burgh  of  the  shire  be  the  pli^e  where  the 
Sheriff  Courts  of  right  ought  to  be  held,  yet  where,  for  almost  two  centuries,  l^e 
Sheriff  Court  had  been  held  in  a  burgh  of  regality,  it  was  found  that  the  Sheriff  could 
not  transfer  the  Sheriff  Court  from  thence  to  the  head  burgh  of  the  shire,  notwith- 
standing it  appeared  from  the  records  that  in  the  most  ancient  times  the  Sheriff  Courts 
had  been  for  some  years  held  at  the  head  burgh  of  the  shire,  for  that  nothing  certain 
could  be  inferred  horn  the  Courts  being  held  at  the  head  burgh  for  some  years  in 
ancient  times,  when  the  place  of  Courts  was  more  ambulatory,  to  defeat  the  right  which 
arose  to  the  burgh  of  regality  from  such  ancient  possession,  the  original  whereof  could 
not  now  be  known ;  and  as  to  the  argument  for  the  Sheriff's  power  of  transferring  the 
Courts  to  the  head  burgh,  notwithstanding  the  lapse  of  time,  that  he  could  not  compel 
the  burgh  of  regality  to  allow  him  the  use  of  their  court-house  or  their  prison,  the  long 
use  was  thought  sufficient  to  establish  to  him  a  right  to  Court  and  prison  houses. 

"  N.B. — On  this  occasion  it  was  thrown  out  by  an  able  Judge,  that  where  a  regality, 
or  even  a  barony,  is  erected  into,  a  body  corporate  with  a  burgh,  and  that  there  is  a 
prison  in  such  burgh,  they  are  obliged  to  receive  the  King's  prisoners,  whether  appre* 
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bended  witbin  or  withoat  the  regality ;  though,  where  there  is  no  burgh  or  body 
corporate,  as  is  the  case  of  the  Duke  of  Athol's  extenaiTe  regality  of  Logiereith,  even 
though  there  be  a  prison  and  a  court-house,  the  Bailie  of  the  le^edity  is  not  bound  to 
receive  any  piisoners  but  his  own ;  but  that,  wherever  there  ia  a  buigh  erected  into  a 
body  corporate,  then  the  prison  of  the  regality  or  barony  is  the  King's  prison." 

There  is  a  peculiarity  in  this  case,  as  there  is  said  to  be  no  prison  at  Thurso.  Th^« 
was  one  at  Hamilton.  But  I  do  not  think  that  is  a  matter  of  importance,  because,  if 
a  Sheriff  has  by  consuetude  established  a  right  to  hold  his  Court,  or  the  inhabitants  a 
right  to  have  it  held,  although  not  the  head  buigh  of  the  county,  Thurso  may  be  found 
by  consuetude  a  head  buigh,  to  the  effect  of  holding  ordinary  Sheriff  Courts,  and  it 
appears  to  me  that  will  be  the  subject  for  investigation ;  and  though  it  may  be  admitted 
that  the  records  bear  deeds  to  have  been  recorded  at  Wick,  and  recording  is  by  law 
done  in  the  Sheriff  Courts,  there  are  decisions  by  which  it  has  been  found  and  decided 
that  consuetude  will  entitle  to  the  holding  of  ordinary  courts  in  other  places  than  the 
admitted  head  buigh  of  a  county. 

But  having  said  this,  I  must  now  state,  that  it  does  not  appear  to  me  that  the  Court 
is,  in  hoe  tiaiu,  ready  to  pronounce  judgment ;  for  I  do  [657]  not  think  that^  even  as  to 
the  practice  of  holding  Courts,  we  have  sufficient  evidence  before  us. 

There  is  a  distinction  between  this  and  the  case  of  Hamilton  :  As  far  as  the  report 
goes,  it  is  most  distinct  that,  for  the  last  forty  years,  all  civil  Court  cases  have  been 
at  Thurso.  In  the  case  of  Hamilton  there  was  clear  possession  of  two  hundred  years. 
But^  since  the  Jurisdiction  Act,  the  case  is  differently  circumstanced ;  for  by  that  act 
the  Sheriff  may  hold  Courts  where  he  pleases,  and  he  may  hold  them  at  Thurso  as 
itinerant  Courts ;  and  therefore  I  would  rather  be  inclined  to  see  more  as  to  the  posses- 
sion,  and  particularly  as  to  how  it  stood  previous  to  the  Jurisdiction  Act.  I  am  there- 
fore not  quite  ready  to  pronounce  an  opinion  at  present,  not  being  certain  that^  previous 
to  1775,  there  was  an  exclusive  possession  of  any  kind. 

It  appears  to  me  that  the  evidence  is  not  conclusive ;  and  I  should  like  to  see 
further  investigation  as  to  the  act  1503,  which  was  a  public  act ;  and  I  should  like  to 
see  a  more  complete  statement  how  the  records  stand,  both  previous  and  subsequent  to 
the  year  when  the  Jurisdiction  Act  passed. 

I  do  not  wish  at  present  to  commit  myself  by  offering  any  thing  like  hints  of  my 
opinion  on  the  case.  I  wish  to  speak  more  on  principle  of  law,  than  as  to  the  decision 
of  the  case  as  it  now  stands. 

The  Judges  (on  advising  the  second  report,)  with  the  exception  of  Lord  Craigie, 
(who  wished  for  further  consideration,)  were  of  opinion,  that,  without  deciding  upon 
the  relevancy  of  a  long-continued  and  uniform  practice,  there  vras  not  in  this  case  such 
a  practice  as  to  raise  the  question  whether,  notwithstanding  the  statutes,  and  particularly 
the  Jurisdiction  Act,  they  could  authorize  the  Sheriff  to  hold  his  Courts  at  any  other 
place  than  the  head  burgh  ;  and  they  therefore  pronounced  judgment  agreeably  to  the 
statutes. 

Pursuers'  AutharUies.—l  Ersk.  1,  39  ;  Scott^  March  7, 1732,  (3102) ;  Wight,  p.  9 ; 
Hannay,  July  12,  1809,  (App.  to  Burnet's  Crim.  Law.);  1  Ersk.  2,  45;  1  Mack.  2,  § 
3 ;  Caimcross,  Feb.  U,  1610,  (3100) ;  Mack.  Ob.  302  :  4  Stair,  47,  19 ;  4  Ersk.  3, 19 ; 
1  Bank.  10,  13;  Bailies  of  Dunse,  March  13,  1623,  (11,691) ;  Langton,  Feb.  12,  1724, 
(11,693). 

D^endert^  Authorities, — Earl  of  Hyndford  v,  the  Burgh  of  Hamilton,  Dec.  9,  1740, 
(3104);  Innes,  Dec.  7,  1622,  (3100);  Innes,  Feb.  12,  1623,  (3101);  1  Ersk.  4,  5. 
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A  Annandale,  Petitioner. — JSoL-Gen,  Hope — More. 

Records. — ^The  Court  refused  to  authorize  a  principal  deed,  recorded  in  the  books  of 
Session,  to  be  delivered  on  receipt,  for  the  purpose  of  being  produced  on  a  trial  in 
England ;  but  allowed  it  to  be  carried  to  the  trial  by  an  officer  of  Court 

The  petitioner  Annandala  had  become  cautioner  for  payment  of  a  composition  to 
the  creditors  on  the  sequestrated  estate  of .  Archibald  Allardice  and  Company,  and  had 
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granted  a  bond  of  [658]  caution,  which'  was  recorded  tn  the  books  of  Council  and 
Session.  He  had  received  from  certain  persons  resident  in  England  a  back  bond  of 
indemnity,  on  which  he  was  obliged  to  sue  them ;  and  his  action  was  to  come  on  for 
trial  at  the  ensuing  Spring  Assizes  at  Newcastle  in  the  county  of  Northumberland.  In 
these  circumstances  he  presented  a  petition  to  the  Court,  setting  forth  that  it  was 
necessary  for  him  to  adduce  the  bond  in  evidence  on  the  trial,  but  that  an  extract 
would  not  be  received  as  probative,  and  praying  for  a  warrant  on  the  Clerk  Register  to 
lend  up  the  principal  bond  to  his  agents,  on  an  obligation  by  them  for  the  delivery 
thereof.  The  Court  refused  to  allow  the  bond  to  be  delivered  up  on  a  private  receipt ; 
but  one  of  the  depute-clerks  having  been  sobpcenaed  to  attend  the  trial,  they  granted 
warrant  for  him  to  take  it  with  him,  and  exhibit  it  on  the  trial. 


No.  242.  VX  Shaw  673.    1  March  1828.    2nd  Div.— Lord  Newton. 

J.  FiNLAYSON,  Suspender. — A.  Wood. 

J.  Mackenzie,  Charger. — Forsyth. 

Process — Sheriff  Court. — ^A  party  having  been  reponed,  on  payment  of  previotis  expenses, 
by  remit  on  a  bill  of  suspension,  against  an  interim  decree  of  an  Inferior  Court, 
bearing  to  be  of  consent,  but  averred  to  have  been  in  absence ;  and  having  failed, 
after  a  reasonable  delay,  to  pay  these  expenses,  and  diligence  having  accordingly  been 
allowed  to  proceed ;  the  Court  refused  a  second  bill. 

Mackenzie,  as  trustee  for  the  creditors  of  Thomas  Finlayson,  having  raised  an  action 
against  the  suspender  James  Finlayson  before  the  Sheriff  of  Boss,  the  summons  was 
taJcen  out  to  see ;  but  no  defences  were  returned,  and  an  interlocutor  was  pronounced 
[674]  by  the  Sheriff,  decerning,  <'of  consent  of  parties,"  for  an  interim  sum  of  L.200« 
Mr.  Mackenzie  having  charged  for  this  sum,  Fiidayson  presented  a  bill  of  suspension, 
in  which  he  stated  that  his  procurator  had  no  authority  to  consent  to  this  decree,  and 
that  it  was  truly  pronounced  in  absence.  No  opposition  having  been  made  to  this  bill, 
the  Lord  Ordinary,  on  the  8th  of  September  last,  remitted  to  the  Sheriff  to  recall  the 
decree,  on  payment  of  such  expenses  as  he  should  deem  reasonable.  The  Sheriff, 
having  modified  the  expenses,  on  the  lOth  of  November  appointed  Finlayson  to  pay 
the  amount  within  eight  days,  "  with  certification  that,  if  he  fail,  the  pursuer  will  be 
allowed  to  proceed  with  his  diligence." 

The  pursuer  having  allowed  three  weeks  to  elapse,  and  the  expenses  not  being  paid, 
presented  a  note  to  the  Sheriff,  praying  him  to  allow  the  diligence  to  be  proceeded  with. 
The  Sheriff  did  so  accordingly ;  and  the  pursuer,  after  waiting  five  weeks  longer,  took 
steps  for  putting  the  diligence  into  execution. 

On  this,  Finlayson  presented  another  bill,  alleging  that  he  had  been  prevented  from 
implementing  the  Sheriff's  order  as  to  expenses  by  a  fall  from  his  gig — a  statement 
which  was  denied  by  the  charger.  The  Lord  Ordinary  refused  the  bill,  and  the  Court 
adhered. 


No.  243.  VI.  Shaw  674.    1  March  1828.    2nd  Div.— Lord  Mackenzie. 

T.  C.  Lkslib,  Advocator.— -4.  M'NeUl. 

J.  Edis,  Eespondent. — Mowro. 

Process — AdvoecUion — \A  Judgment  by  default  is  appealahle\ — A  defender  in  an 
Inferior  Courts  after  being  refused  leave  to  advocate,  having  allowed  judgment  to 
go  by  default  to  lodge  a  paper  ordered,  and  having  then  advocated,  this  held  a 
sufficient  preliminary  objection,  which  it  was  competent  for  the  respondent  to  pro- 
pone, before  a  record  was  made  up  in  this  Court,  to  the  effect  of  having  the  cause 
remitted  to  the  Inferior  Courts  simply  to  repone  the  advocator  on  his  lodging  the 
paper  ordered. 

In  an  action  at  the  instance  of  Edie  before  the  Sheriff  of  Edinburgh,  concluding 
against  Leslie  for  payment  of  an  account  of  L.12  :  2  : 5  for  spirits  furnished  at  different 
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tlmM^  the  Sherifl^  ftttor  eeitaln  pioc«dai«,  ordared  a  condeocetidetice  and  answen.  A 
condescendence  was  accordingly  given  in  by  £die ;  but,  instead  of  answering  it,  Ledie 
gave  in  a  petition  tor  leave  to  advocate,  under  60tb  Geo.  lEL  c.  112,  This  having 
been  refused,  and  Leslie  declining  to  give  in  answers,  the  Sheriff  prononnoed  oji  inter- 
locutor holding  him  confessed,  and  decerning  for  'L.^,—*  new  account  having  been 
lodged  to  that  amount  only,  in  consequence  of  an  objection  on  the  Tippling  Act. 
Of  this  decree  Leslie  brought  an  advocation,  to  the  competency  of  which  it  was 
ob- [67S] -jected,  That  the  judgment  attempted  to  be  advocated  was  one  passed  by 
default,  and  that  the  only  relief  to  which  tiie  advocator  was  entitled,  was  s  remit  to 
the  Sheriff  to  repone  bim  on  lodging  his  answers,  and  making  payment  of  the  ptevions 
expensee. 

To  tbis  it  was  answered,  That  it  had  been  found  in  the  case  of  Hamilton,  (ante,  VoL 
III.  No.  207,)  that  an  advocation  was  competent  from  a  judgment  by  default  ;  and  that 
though  this  was  before  the  new  Judicature  Act,  no  alteration  bad  been  introdoced  by 
that  statute ;  and  that  it  had  further  been  decided  in  the  case  of  Falconer  e.  Shiells, 
{atUe,  VoL  lY.  No.  455,}  that  a  Lord  Ordinary  could  not  remit  in  an  advocation  wiUiout 
first  making  up  a  record. 

The  Lord  Ordinary  found  "  that  the  respondent  is  entitled,  by  way  of  dilatory  plea 
in  this  advocation,  to  have  this  cause  remitted  back  to  the  Sheriff  with  instructions  to 
recall  his  interlocutor  decerning  against  the  complainer,  and  to  receive  the  answwa 
ordered  to  be  given  in  by  the  complainer,  on  the  payment  of  such  expenses  before  the 
Sheriff  Court  ss  may  appear  to  the  Sheriff  reasonable, — the  respondent  being  alao  foond 
entitled  to  expenses  in  this  Court;" — and  hie  Lordship  remitted  with  instmctions 
accordingly,  and  found  the  advocator  liable  in  the  expenses  in  this  Court. 

The  Court  unanimously  adhered,  with  thie  variation,  that  the  Sheriff  be  fartiter 
inatrncted  to  make  up  a  record  in  terms  of  the  Act  of  Sederunt,  and  to  decide  as  to  the 
expenses. 

LoBO  Ordikabt. — The  Lord  Ordinary  considers  that  a  party  in  on  Inferior  Court 
process,  allowing  a  decree  to  be  given  against  him  for  not  giving  in  anaweia  to  a  conde- 
scendence, and  then  advocating  the  cause  as  a  final  decree,  commits  an  evasion  of  the 
Act  of  Parliament,  which  the  opposite  party  is  entitled  to  have  remedied  by  an 
immediate  remit,  as  upon  a  dilatory  plea,  to  the  Sheriff  to  go  on  with  the  cause,  and  a 
finding  of  expenses.  If  the  refusal  to  put  in  answers  be  renewed,  and  the  cause  brought 
back  again  by  advocation,  the  Lord  Ordinary  conceives  Uiat  this  would  afford  a  good 
ground  for  repelling  tiie  reasons  of  advocation,  and  remitting  rimplicUer. 

Lord  Jostiob-Clere. — It  would  be  most  inexpedient  if  this  plea  could  be  listened 
to.  A  new  course  of  process  has  been  introduced  by  the  new  act;  and  we  ate  not  to 
be  bound  by  the  decidons,  prior  to  that  act,  as  to  matters  arising  out  of  it;  like  the 
present.  If  this  was  not  cdlowed  as  a  dilatory  plea,  it  would  be  defeatii^  the  act ;  and 
to  go  through  the  farce  of  making  up  a  record  here,  in  order  to  do  what  we  are  now 
doing,  would  be  encouraging  the  most  improper  litigation.  The  only  variation  which 
I  would  propose,  would  be  to  add  insttuctions  to  the  Sh^ff  to  make  up  [676]  a  record 
in  terms  of  the  statute,  and  to  reserve  to  him  to  decide  tbe  matter  of  expenses. 

The  other  Judges  concurred. 


No.  2**.  VI.  Bhaw  676.    l  Maroh  1838.    2nd  Div.— Lord  Newton. 

J.  TURMBULL. — Jeffrey — Penney. 
G-.  Smbllik. — Sol.-6en.  Hope — ffimrfoM, 
Competing. 

Sequetiratim — [Eleetum  of  Trustee — Votes]. — The  following  objections  to  votes  for 
election  of  a  trustee  repelled  : — 1. — That  an  affidavit  was  taken  before  a  Justice  of 
tbe  Peace  out  of  his  own  county,  and  that  a  wrong  county  was  mentioned. — 2. — That 
a  bill  forming  an  item  of  an  account  sworn  to  bad  no  marking  of  production  but  by 
the  interim  factor,  wbo  was  one  of  the  candidates. — 3. — ^That  a  mandate  had  on  it  an 
address  to  the  candidate  in  the  handwriting  of  the  creditor,  which  address  had  been 
scored,  leaving  another  in  the  handwriting  of  the  candidate  (who  also  wrote  the  body 
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of  the  mandate)  in  favour  of  one  of  his  friends.-— 4. — ^That  a  xnandate  was  signed  by 
a  company  firm,  while  the  affidavit  bore  the  debt  to  be  due  to  the  partners,  without 
specifying  the  firm  under  which  they  carried  on  business,  and  that  the  name  of  the 
bankrupt  was  blaidc  in  the  mandate, — the  affidavit,  mandate,  and  the  account  sworn 
to,  which  was  signed  by  the  company  firm,  being  all  on  one  sheet  of  paper. — 5. — ^That 
a  mandate  was  signed  by  the  individual  name  of  the  managing  partner  of  a  company, 
while  the  debt  was  sworn  to  by  him  as  due  to  the  company. — 6. — That  the  account 
said  to  be  referred  to  in  an  affidavit^  though  signed  by  the  creditors,  was  only  attached 
to  the  affidavit  by  a  wafer,  and  had  no  marking  by  the  magistrate  to  show  that  it  was 
the  account  truly  sworn  to; — and, — 7. — Observed  (note)  that  assignees  under  an 
English  commission  of  bankrupt  do  not  require  to  instruct  their  title  by  production 
of  Uie  assignment. 

This  was  a  competition  for  the  office  of  trustee  on  the  sequestrated  estate  of  James 
Harris  junior  and  Company,  merchants  in  Dumbarton.  Objections  were  taken  to  almost 
all  the  votes  for  both  candidates,  TnmbuU  and  Smellie ;  but  it  is  only  necessary  to 
notice  the  following  objections  taken  by  TumbuU  to  the  votes  for  Smellie : — 

1.  To  the  vote  of  John  and  Robert  Logan,  on  a  claim  per  account  of  L.106 : 4  :  10, 
it  was  objected  that  the  affidavit  bore  to  have  been  taken  before  Thomas  Baird,  Esq. 
one  of  his  Majesty's  Justices  of  the  Peace  for  Lanarkshire,  while  there  was  no  such 
person  in  the  commission  for  that  county ;  and  although  there  was  a  Thomas  Baird  in 
the  commission  for  the  neighbouring  county  of  Renfrew,  he,  on  the  face  of  the  affidavit, 
was  not  the  person  before  whom  it  was  taken ;  and  at  any  rate,  if  it  was  taken  before 
him,  it  was  null,  as  taken  in  Lanarkshire,  out  of  his  county.  It  was  further  objected 
that  a  bill  for  L.37,  3s.,  forming  one  item  of  the  account  claimed,  had  not  been  produced 
along  with  the  affidavit,  and  that  a  marking  appearing  on  it  by.  Smellie,  as  interim 
[677]  factor,  was  no  evidence  of  its  production,  it  not  being  mentioned  as  produced  in 
the  minutes. 

2.  To  the  vote  of  J.  and  D.  Robertson,  given  by  John  Feigusson,  as  their  mandatory, 
it  was  objected  that  the  mandate  was  vitiated,  in  so  far  as  it  had  been  originally 
addressed  at  the  bottom  of  the  mandate,  in  the  handwriting  of  the  creditors,  to  Smellie 
himself;  but  that  this  address  was  scored  out^  and  a  new  address  at  the  top  to 
Fergusson  written  in  Smellie's  handwriting. 

3.  The  vote  for  Thomas  Howarth  and  Company  by  Smellie,  their  mandatory,  was 
objected  to  in  respect  the  mandate  was  signed  "  Thomas  Howarth  and  Company,"  while 
the  debt  was  sworn  to  by  "Robert  Howarth  of  Rochdale,  woollen  manufacturer, 
co-partner  in  trade  with  Thomas  Howarth  and  Edmund  Howarth,"  as  being  due  to 
"  this  deponent  and  his  said  partners,"  without  mentioning  that  they  carried  on  their 
business  under  the  firm  of  Thomas  Howarth  and  Company ;  and  further,  it  was  objected 
that  the  mandate  merely  authorized  Smellie  "  to  attend  idl  the  meetings  of  the  creditors 
of  ,  and  vote  for  interim  &ctor  and  trustee,"  &c.,  without  mentioning 
whose  creditors. 

4.  It  was  objected  to  the  vote  of  Thomas  Kennedy  and  Company,  given  by  Fergusson 
as  mandatory,  that  the  debt  was  sworn  to  as  due  to  the  company,  while  the  mandate 
was  signed  only  by  the  individual  subscription  of  Thomas  Kennedy ;  and, 

5.  The  vote  of  John  Bartholomew  and  Company  was  objected  to  on  the  ground, 
that  although  the  claim  was  sworn  to  as  being  due  "  agreeably  to  the  annexed  account," 
yet  there  was  no  account  annexed;  and  the  account,  which  was  appended  to  the 
affidavit  by  a  wafer,  was  not  signed  by  the  Magistrate  before  whom  ^e  affidavit  was 
emitted,  and  had  no  marking  to  show  tiiat  it  was  the  one  referred  to  in  the  affidavit. 

To  these  objections  it  was  answered : — 

1.  It  is  not  offered  to  be  proved  that  the  individual  before  whom  the  affidavit  was 
taken  was  not,  in  point  of  &ct,  a  Justice  of  the  Peace,  and  the  error  as  to  the  county 
in  which  he  had  his  commission  is  not  material ;  nor  is  it  necessary  to  the  validity  of 
an  affidavit  that  the  Justice  before  whom  it  is  taken  should  be  within  his  own  county^ 
And  as  to  the  other  objection,  founded  on  the  alleged  non-production  of  the  bill,  that 
it  was  in  fact  produced  at  the  meeting  for  the  election  of  interim  factor,  and  that  the 
marking  by  the  candidate  Smellie,  as  interim  factor,  after  he  was  elected,  was  sufficient 
evidence  of  the  fact;  and  further,  that  it  was  not  necessary  to  produce  the  bill,  as  the 
affidavit  merely  referred  to  an  account  which  was  produced,  and  in  which  tim  bill 
formed  only  a  small  item. 
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[678]  2.  The  addieas  to  Feigussoa  is  evidenUy  written'  in  the  same  handwriting  and  at 
the  same  time  with  the  mandate  itself,  which  is  in  the  hand  of  Smellie,  who  could  have  no 
ohject  in  sahstituting  Feignsson  for  himself;  while  Fergosson's  possession  of  the  docu- 
ment is  a  presumption  that  he  was  entitled  to  act  as  mandatoiy,  and  Bobertsons  do  not 
object  that  he  was  not  so. 

3.  The  mandate  by  Thomas  Howarth  and  Company  is  written  on  the  same  sheet  of 
paper  with  the  affidavit,  which  refers  to  an  aconnt  also  written  on  another  page  of  Ihe 
same  sheet,  in  which  account  the  debt  is  stated  to  be  due  to  the  firm  of  Thomas  Howarth 
and  Company,  who  sign  the  account  with  the  Company  firm ;  so  that,  on  the  face  of 
the  affidavit  and  account^  the  partners  appear  to  carry  on  business  under  the  firm  of 
Thomas  Howarth  and  Company ;  and  besides,  it  is  not  alleged  that,  in  point  of  fact, 
they  do  not  cany  on  business  under  that  firm ;  and  as  to  the  blank,  it  is  supplied  by  the 
relative  affidavit  and  account  written  on  the  same  sheet  of  paper. 

4.  Thomas  Kennedy  is  the  managing  partner  of  Thomas  Kennedy  and  Company, 
and  makes  affidavit  to  the  debt,  and  as  such  might  either  attend  meetings  of  creditors 
in  person,  or  might  give  a  mandate  to  another  to  do  so ;  and, 

5.  The  account  ia  signed  by  the  company  firm  of  John  Bartholomew  and  Company, 
and  is  annexed  by  a  waier  to  the  affidavit,  which  is  a  sufficient  compliance  with  the 
provisions  of  the  statute. 

The  Lord  Ordinary  repelled  all  these  objections,  and  similar  ones  to  two  other  votes, 
which  rendered  it  unnecessary  to  decide  any  others,  as  Smellie's  election  was  thereby 
carried  ;  and  his  Lordship  made  avizandum  to  the  Court 

TurnbuU  having  at  the  same  time  reclaimed,  their  Lordships  unanimously  adhered, 
and  confirmed  SmeUie  accordingly.^ 

Lord  Ordinary. — ^The  only  one  of  Mr.  Smellie's  votes  objected  to,  besides  that  for 
D.  and  N.  Lloyd,  as  to  which  the  Lord  Ordinary  had  any  doubt^  is  that  for  J.  and 
D.  Robertson  ;  and  had  he  been  able  to  see  any  advantage  to  be  gained  by  substituting 
Fergusson's  name  as  mandatory,  he  might  be  disposed  .to  think  that  this  was  done 
ex  post  facto.  But  as  he  sees  no  benefit  or  object  which  could  have  been  attained  by 
the  change,  he  thinks  it  rather  to  be  presumed  that  the  mandate  was  from  the  first 
addressed  to  Fergusson  as  it  now  stands,  and  that  the  creditor,  when  [679]  signing,  had, 
through  inadvertency,  addressed  it  at  the  side  to  Smellie,  and  immediately  scored  this 
out  on  noticing  the  original  address. 

Lord  Justios-Glbrk. — 1.  As  to  the  objection  to  the  affidavit  by  J.  and  £.  Logan, 
the  act  does  not  require  that  the  Justice  of  the  Peace  before  whom  it  is  emitted  should 
be  so  for  the  particular  county  where  it  is  emitted ;  nor  do  I  think  that  the  slip  in  the 
description  of  the  county  is  a  sufficient  objection,  as  he  was,  in  point  of  fact^  a  Justice 
of  the  Peace.  As  to  the  other  objection,  the  production  at  the  meeting  for  election  of 
the  interim  factor  was  sufficient  2.  In  regard  to  the  vote  for  J.  and  D.  Bobertson, 
I  draw  the  same  conclusion  with  the  Lord  Ordinary.  3.  The  objection  to  Howarth  and 
Company's  vote  is  not  sufficient ;  that  founded  on  the  blank  in  the  mandate  is  very 
critical  indeed,  considering  it  is  written  on  the  same  sheet  of  paper  with  the  affidavit 
and  account.  4.  As  to  Kennedy's  mandate,  he  is  the  managing  partner  of  Kennedy 
and  Company,  and  makes  the  affidavit ;  and  I  think  his  mandate  is  quite  sufficient,  theie 
being  no  allegation  that  he  had  not  authority. 

Lords  Glbnlbb  and  Pitmillt  concurred. 

Lord  Allowat. — I  am  of  the  same  opinion.  The  principle  of  the  statute  is,  that 
proceedings  of  this  kind  are  to  be  summary ;  and  if  everything  appears  to  have  been 
conducted  bondfide^  and  is  ex  facie  regular,  we  ought  not  to  encourage  litigations  which 
are  contrary  to  the  spirit  of  the  statute.  As  to  the  point  regarding  the  Justice  of  the 
Peace,  I  have  no  doubt  whatever  but  that  affidavits  may  be  made  before  a  Justice, 
though  not  in  his  own  county. 

[Cf.  Kerr  v.  Marquis  of  Ailsa,  U  D.  242  \  1  Macq.  736,  9  S.R.R.  (H.L.)  486.] 

^  There  was  another  objection  to  the  note  of  D.  and  N.  Lloyd,  which  raised  the 
question,  whether  an  assignee  under  an  English  commission  of  bankrupt  was  obliged  to 
produce  his  assignment  It  was  not  necessary  to  decide  this ;  but  the  Court  seemed  to 
think  that  it  was  not  requisite,  and  that  the  commission  was  a  public  act,  of  which 
every  one  was  bound  to  know. 
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No.  247.  VL  Shaw  690.    4  March  1828.    2nd  Div.— Lord  Mackenzie. 

J.  Murray,  Pursuer. — Jeffrey — Penney, 

T.  Smith  and  Others,  Defender& — Smythe. 

Foreign — Teelameni — Juriediciian. — A  party  deceased,  who  had  heen  domiciled  in 
England,  having  left  an  English  will  which  fell  to  be  executed  in  England,  and  was 
incapable  of  carrying  certain  heritable  bonds  belonging  to  him  over  property  in 
Scotland — Held  that  the  question  whether  his  heir  at  law  could  take  the  heritable 
bonds,  and  also  certain  moveable  succession  provided  to  him  by  the  will,  and 
whether  there  was  not  such  intention  to  pass  the  bonds  as  to  put  him  to  his  election, 
was  competent  to  be  tried  in  a  Scotch  Court,  but  must  be  decided  according  to  the 
law  of  England,  as  ascertained  by  opinion  of  English  counsel 

This  was  a  case  similar  in  principle  to  that  of  Trotter  v.  Trotter,  mentioned  ante^ 
Vol.  y.  No.  57.  The  late  Mr.  Murray,  who  was  domiciled  in  England,  by  a  will  in 
the  English  form,  which  fell  to  be  executed  in  England,  and  by  which  he  devised 
certain  property  and  an  annuity  to  his  son  the  pursuer,  also  devised  to  certain  trustees 
"  all  the  rest^  residue,  and  remainder  of  my  messuages,  lands,  tenements,  plantations, 
slaves,  stock,  and  all  other  my  real  estate  whatsoever,  whether  in  this  country  or  in  the 
West  Indies,  or  wheresoever  situated;"  and  also  ''all  my  monies,  and  securities  for 
money,  and  all  other  my  goods,  chattels,  personal  estate,  and  effects  whatsoever  and 
wheresoever ;  and  all  other  the  estate  and  effects  of  every  kind  whereof  or  wherein  I 
have  any  estate,  title,  or  interest  in  possession,  reversion,  remainder,  or  expectancy,  or 
whereof  I  have  power  to  dispose ; "  and  by  a  subsequent  clause  he  gave  and  devised  to 
his  trustees  all  estates  vested  in  me  by  virtue  of  any  mortgage,  in  order  that  upon 
payment  to  my  personal  representatives  of  the  money  due  upon  such  mortgage,  the 
same  estates  may  be  reconveyed  without  the  concurrence  of  my  heir  at  law."  Mr. 
Murray  had  no  mortgages  at  the  time  of  his  death,  but  he  was  feudally  invest  in  l^ree 
Scotch  heritable  bonds  and  dispositions,  (for  the  sum  altogether  of  L.7000,)  which,  it 
was  admitted,  his  English  testament  was  ineffectual  to  carry  to  the  trustees ;  but  a 
question  arose,  whether  there  was  not  expressed  in  the  will  such  an  intention  to  convey 
them  as  to  put  <^e  heir  to  his  election ;  and  to  try  this  question,  it  was  agreed  by  the 
parties  that  an  action  of  declarator  should  be  raised  by  the  heir  in  the  Court  of  Session, 
concluding  to  have  it  found  that  he  was  entitled  to  take  the  bonds,  together  with  the 
provisions  in  his  favour  contained  in  the  testament,  without  being  under  any  obligation 
to  collate.  This  having  been  accordingly  done,  the  Court,  while  they  held  it  competent 
for  them  to  decide  the  question,  considered  it  entirely  a  question  of  English  law,  and 
directed  a  case  to  be  laid  before  English  counsel ;  and  [681]  on  receiving  their  opinion 
that  there  was  no  such  intention  to  pass  the  heritable  bonds  as  in  an  English  Court 
would  be  held  sufficient  to  put  the  heir  to  his  election,  they  decerned  in  the  declarator. 

The  Judges  were  agreed  that  the  question  ought  not  to  have  been  tried  in  a  Scotch 
Court ;  and  Lord  Olenlee  thought^  that  as  the  whole  execution  of  the  will  was  to  take 
place  in  England,  this  Court  was  not  competent  to  decide  any  thing  regarding  the 
moveable  succession  at  all,  but  could  merely  find  that  the  pursuer,  being  heir  at  law, 
was  entitled  to  take  the  heritable  bonds,  and  leave  it  to  be  decided  by  English  Courts 
whether,  in  consequence  of  his  doing  so,  he  could  take  his  provisions  under  the  will 
without  collating.  The  other  Judges,  however,  thinking  it  competent  to  dispose  of  the 
whole  libel,  his  Lordship  concurred  with  Lords  Justice-Clerk  and  Pitmilly  that  the 
case  must  be  decided  according  to  the  opinion  obtained  from  English  counsel,  while 
Lord  Alloway  retained  the  opinion  expressed  by  him  in  the  case  of  Trotter,  that  this 
Court  was  entitled  to  judge  of  the  matter  of  intention  according  to  our  own  law. 

[CI  Dundas  v.  Dundas,  7  S.  242 ;  Robertson  v.  OgUvie's  Trustees,  7  D.  243.] 
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No.  248.  VI.  Shaw  691.    4  March  1828.    2nd  Div.^Lord  Mackenzie. 

OoiLYlE,  Crichton,  and  Walksb,  Advocators. — SoL-Oen.  Hope — BosweU. 

W.  Taylor,  Bespondent — Mwrray — Pyper. 

Carrier, — Ciicmnstances  in  which  a  Shipping  Company  for  conveyance  of  goods  were 
held  liable  in  damages  arising  from  temporary  loss  of  luggage,  consequent  on  a  degree 
of  caielessness  on  their  part. 

The  respondent  Taylor,  a  veterinaiy  surgeon  in  Edinburgh,  being  about  to  sail  from 
Greenock  for  America^  gave  in  charge  to  his  foreman  Archibald  Thomson,  in  the 
beginning  of  February  1821,  three  trunks  or  packages  containing  his  whole  luggage,  his 
diplomas,  books,  &c.,  to  be  taken  to  the  Edinburgh,  Glasgow,  and  Leith  Shipping 
Company's  Office,  for  the  purpose  of  being  forwarded  to  Greenock.    There  was  affixed 
to  each  of  the  packages  the  address,  *'  A.  Thomson — to  be  left  till  called  for."     When 
taken  down  to  the  Company's  office,  a  receipt  was  refused,  because  it  was  not  known 
where  they  were  to  be  sent  to ;  but  directions  were  left  at  the  office  that  they  should 
remain  there  till  the  proprietor  should  call  and  give  further  directions  as  to  where  they 
were  to  be  sent.    Without  waiting  for  this,  however,  the  packages  were  dispatched  to 
Glasgow,  where  they  remained  in  the  Shipping  Company's  war^ouse  at  Port  Dundas 
near  Glasgow,  and  were  reported  in  the  first  weekly  report  to  the  office  in  Leith  as 
lying  at  that  warehouse.     In  a  few  days  after  they  had  been  sent  to  Leith,  Taylor 
called  at  the  office,  and  found  that  they  had  been  forwarded ;  he  was  not  informed,  how- 
ever, [6921  that  he  would  find  the  packages  in  the  warehouse  at  Port  Dundas ;  but  the 
clerk  merely  gave  him  the  address  of  the  Company's  agent  at  Greenock,  and  also  at 
Glasgow,  (whose  office  is  not  at  Port  Dundas,)  that  he  might  inquire  for  them  on  his 
arrival.    According  to  Taylor's  allegation,  he  inquired  at  the  office  at  Glasgow  withont 
receiving  any  information ;  but  there  was  no  proof  of  such  inquiry  having  been  made 
by  him.    At  Greenock,  however,  it  was  proved  that  he  had  repeatedly  inquired,  but 
without  success,  and  had  wished  the  agent  there  to  write  to  Leith  about  the  packages, 
which  the  agent  never  did ;  and  it  was  also  proved  that  Taylor  had  written  to  a  friend 
in  Edinburgh  to  apply  at  the  office  in  Leith,  and  that  this  person  had  so  applied,  but 
could  get  no  information  regarding  them.    Towards  the  end  of  March,  the  vessel  by 
which  Taylor  intended  to  have  gone  to  America  sailed ;  but  he,  not  having  his  luggage, 
could  not  accompany  her.    He  accordingly  returned  to  Edinburgh,  and  instituted  an 
action  before  the  Sheriff  against  Ogilvie,  Crichton,  and  Walker,  managers  of  the 
Shipping  Company,  for  recovery  of  his  trunks, — and  concluding  further  for  the  sum  of 
L.5000  as  the  consequential  damages  arising  from  his  disappointment,  together  with 
L.500  in  eolaHum.    On  this  action  being  raised,  the  Company  immediately  ascertained 
that  the  packages  were  at  Port  Dundas,  and  they  were  delivered  up  accordingly.    The 
Sheriff  thereafter  having  decerned  against  the  Company  for  damages,  which  he  modified 
to  L.IOO,  both  parties  advocated.    The  Lord  Quinary  remitted  eimplieiter  in  both 
processes.     Taylor  acquiesced  in  the  interlocutor  in  his  advocation;  but  Ogilvie, 
Crichton,  and  Walker  reclaimed. 

The  Court,  however,  unanimously  adhered. 

Lord  Ordinary. — ^The  proof  of  application  at  Glasgow  is  not  strong ;  but  strong 
proof  is  not  necessary  in  such  a  matter,  there  being  no  proof  to  the  contrary.  Why 
should  the  party  not  have  applied  for  his  luggage  where  he  was  told  to  apply  t  He 
could  never  omit  that  from  a  plot,  because,  if  the  luggage  had  been  at  Glae^w,  he 
could  have  made  out  no  claim  by  leaving  it  there  without  inquiry ;  and  the  idea  of  a 
plot,  especially  at  that  time,  seems  quite  unreal  The  demand  of  enormous  damages 
looks  ill  in  a  case  where  reference  to  the  oath  of  the  claimant  was  likely.  But  it  may 
have  been  random  words,  as  the  high  statement  of  expenses  seems  to  have  been ;  at  any 
rate  it  is  not  conclusive.  Then  the  case  rests  on  the  gross  error  in  sending  away  goods 
before  any  direction  was  given  to  what  place  to  send  them ;  and  after  this  was  done, 
the  want  of  due  anxiety  and  accurate  attention  to  ensure  receiving  of  them,  particularly 
in  respect  to  the  direction  given  to  inquire  for  them  at  Glasgow.  To  these  things  the 
temporary  loss  of  the  articles  seems  to  the  Lord  Ordinary  to  have  been  attributable. 
On  the  other  side,  there  was  such  a  [698]  measure  of  awkwardness  at  leasts  that  the 
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Lord  Ordinary  ihinks  the  damages  high  enough.  It  is  not  possible  to  give  damages  for 
all  the  changes  in  the  course  of  the  pursuer's  life  which  he  may  choose  to  impute  to 
this  accident. 

The  Judges  concurred. 
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Giovanni  Panamo  and  Mandatory,  Complainers. — A.  ATNeUl. 

G.  G.  TUKNER  and  R  Cairns,  S.S.C.,  Eeepondents.— -BowwZ/. 

Poof^s  RaU — Process, — ^A  reclaiming  note  against  a  decree  in  absence  having  been 
received,  without  payment  of  the  fee-fund,  in  consequence  of  the  word  '*  poor  "  being 
written  before  the  party's  name,  and  the  party  having  been  reponed  in  virtue  thereof; 
but  he  not  being  on  the  poor's  roll,  nor  his  agent  one  of  the  agents  for  the  poor — 
Found,  on  a  petition  and  complaint  presented  by  the  opposite  party,  that  the  proceed- 
ing was  unwarrantable  and  illegal,  and  could  not  stop  the  finality  of  the  interlocutor 
reclaimed  against 

The  complainer  Panario  having  obtained  decree  in  absence  against  the  respondent 
Turner  in  an  action  at  his  instance  against  him,  a  reclaiming  note  was  presented  in 
name  of  the  latter,  on  which  the  Court  pronounced  an  interlocutor,  remitting  to  have 
him  reponed.  It  was  afterwards  discovered,  however,  that  no  fee-fund  dues  had  been 
paid  on  the  note,  but  that  it  had  been  received  as  from  a  party  on  the  poor's  roll,  the 
word  '^  poor"  having  been  written  on  the  process  copy  of  the  note  before  Turner's  name, 
although  he  was  not  on  the  poor's  roll,  and  his  agent  was  not  one  of  the  agents  for  the 
poor.  On  this  Panario  presented  a  complaint  against  Turner  and  his  agent,  praying  to 
have  the  latter  visited  with  such  censure  as  the  Court  shall  deem  meet,  and  to  have  it 
found  that  the  case  must  be  proceeded  with  as  if  no  reclaiming  note  had  been  given  in. 
The  Court  remitted  this  complaint  to  the  Lord  Ordinary  to  investigate  the  matter ;  and, 
from  the  examinations  taken  before  his  Lordship,  it  appeared  that  the  agent's  clerk  had 
taken  the  note  to  one  of  the  assistant-clerks  of  Session,  stating  that  Turner  was  just 
about  to  be  put  on  the  poor's  roll ; — that  the  derk  objected  to  receive  it  without  a 
marking  of  the  fee-fund  dues,  but  advised  him  to  state  the  circumstances  to  the  collector 
of  the  fee-fund ;  and  on  the  agent's  derk  reporting  that  the  collector  had  said  he  would 
not  insist  on  the  dues  if  the  clerks  were  satisfied,  he  had  said  to  the  agent's  derk,  that 
that  if  the  word  "  poor "  was  prefixed  to  Turner's  name,  he  would  receive  it,  but  not 
otherwise ;  and  that  on  this  the  agent's  clerk  affixed  the  word  "  poor,"  and  the  note  was 
received ;  but  it  did  not  clearly  appear  whether  the  agent  had  been  directly  informed  of 
this  transaction.  On  receiving  the  report  of  the  Lord  Ordinary,  the  Court  found  that 
the  proceeding  was  unwarrantable  and  illegal,  and  that  the  note  did  not  prevent  the 
interlocutor  from  becoming  final.  They  also  found  the  respondents  liable  in  expenses ; 
and  intimated  that  if  such  a  proceeding  should  again  occur,  it  would  be  visited  with 
much  more  severe  consequences. 
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D.  M'GowN,  S.S.C.,  Pursuer. — Ouningluime — BraunUee, 
T.  Baillib,  S.S.C.,  Defender. — Forsyth, 


Attorney's  Certificate — Indemnity  Act. — 1. — ^The  taking  out  a  single  certificate  within 
the  time  specified  in  the  Indemnity  Act  7th  G^.  lY.  c.  44,  sufficient  to  entitle  an 
attorney  who  had  omitted  to  take  out  certificates  for  several  years,  to  sue  for  recovery 
of  expenses  incurred  in  conducting  an  action  during  the  years  when  he  had  no  certi- 
ficate, without  also  taking  out  certificates  for  these  years; — and, — 2. — Doubts 
expressed  as  to  whether  the  incapacity  of  suing,  declared  by  the  48th  Geo.  III.  c. 
149,  applied  to  the  case  of  any  agent  conducting  a  private  suit  of  his  own* 

AfOown,  S.S.C.,  in  the  year  1817  raised  an  action  against  Baillie,  S.S.C,  who  had 
been  partner  with  him  in  the  Marfield  Gunpowder  Company.    This  summons  was  dated 
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and  signeted  in  November  1816»  end  was  eniolled  on  the  20ih  of  December  1817,  from 
which  period  it  wee  condacted  by  M'€k>wn  himself  as  agent  Previone  to  the  3d  of 
December  1817  he  had  no  attorney's  license,  as  required  by  the  48th  Geo.  IIL  c  149 ; 
bat|  of  that  date,  he  took  out  a  license  for  the  ensoing  year.  He  did  not  renew  it^  how- 
ever, in  1818,  and  till  Jannaiy  1823  he  continued  to  conduct  his  cause  without  having 
a  certificate.  After  that  he  continued  regularly  to  take  out  a  certificate,  and  he  had  a 
certificate  current  at  the  date  of  the  7th  Geo.  lY.  c.  44^  by  which,  for  relieving  atach 
solicitors,  &c  as  '*  may  have  omitted  to  take  ouc  annual  certvficates,  or  to  enter  the  same 
in  the  proper  oflBce  or  oflBces  within  the  time  in  which  the  same  ought  to  have  been 
done,  by  means  whereof  such  persons  are  rendered  incapable  to  maintain  or  proaecute 
any  action  or  suit  in  any  court  of  law  or  equity  for  the  recovery  of  any  fees  or  disburse- 
ments on  account  of  business  done  without  such  certificate,"  it  is  enacted,  "That  eTery 
person  in  Great  Britain  who  shall  have  neglected  to  take  out  a  certificate  at  the  time 
and  in  the  manner  by  law  directed,  and  who,  at  the  time  of  the  passing  of  this  act^  or 
before  the  10th  day  of  October  next^  shall  have  regularly  obtained  a  proper  certificate 
duly  stamped,  shall  be  and  ia  hereby  rendered  capable  to  maintain  or  prosecute  any 
action  or  suit  for  the  recovery  of  any  fee,  reward,  or  disbursement  on  account  of  pro- 
secuting, carrying  on,  or  defending  any  action,  suit^  or  proceeding,  or  any  matter  or 
thing  relative  thereto^  without  a  proper  certificate,  any  &ing  in  an  act  made  in  the  37th 
year  of  the  reign  of  his  late  Migesty  Geo.  IIL,  entitled  "An  Act^"  &c,  or  in  any  other 
act  or  acts,  to  the  contrary  notwithstanding." 

MKSown  having  ultimately,  in  Februaiy  1826,  been  found  entitled  to  certain 
expenses,  gave  in  an  account^  to  which  it  was  objected,  that  having  had  no  certificate 
when  the  summons  was  raised,  he  was  not  entitled  to  recover  any  part  of  the  expenses^ 
in  [687]  terms  of  the  37th  Geo.  III.;  but»  at  any  rate,  that  great  part  of  the  expenses 
were  incurred  during  the  years  when  he  had  no  certificates,  for  which,  therefore,  he 
could  not  insist ;  and  that  although  he  had  a  certificate  for  the  current  year  at  the 
passing  of  the  7th  Geo.  lY.,  that  did  not  remove  the  incapacity,  as  the  act  was  only 
intended  to  enable  practitioners  to  qualify  themselves  by  taking  out  certificates  for  past 
years,  after  the  proper  time  for  doing  so  under  the  37th  Geo.  III.  had  elapsed,  but 
that  it  did  make  the  taking  out  of  a  single  certificate  for  the  year  in  which  &e  act 
passed,  a  sufficient  qualification  to  sue  for  expenses  of  a  process  incurred  during  years 
wh^  they  had  no  certificate,  and  for  which  they  did  not  take  out  certificates  under  the 
permission  in  7th  Gko.  lY. 

On  the  other  hand,  it  was  maintained  by  MKxown, 

1.  That  the  summons  was  raised  by  a  writer  to  the  Signet^  and  that  he  did  not 
commence  conducting  the  process  till  it  was  enrolled  in  December  1817,  when  he  had  a 
certificate. 

2.  That  the  incapacity  declared  by  the  37th  Geo.  IIL  only  applied  to  agents  con- 
ducting causes  for  clients,  but  not  to  one  conducting  his  own  cause ;  and  at  any  rate, 

-  that  according  to  the  decision  of  the  First  Division  in  the  case  of  Stewart^  {ante^  YoL 
Y.  No.  296,)  the  incapacity  applied  only,  in  such  a  case,  to  the  fees  as  agent^  but  not  to 
the  actual  disbursements ;  and, 

3.  That  the  7th  Geo.  lY.  only  required  that  the  party  to  be  recapacitated  to  sue 
should  have  "a  proper  certificate"  at  the  time  of  the  passing  of  the  act^  or  before  the 
10th  of  October  thereafter ;  and  that  he  was  within  the  words  of  the  statute,  having 
had  "  a  proper  certificate  **  for  the  current  year  at  the  passing  of  the  act 

The  Lord  Ordinary  repelled  the  objection,  and  decerned  for  the  expenses  as  audited ; 
and  the  Court,  after  ordering  Cases,  adhered. 

LoBD  Jubtiok-Clbbk. — I  have  put  the  same  construction  on  the  act  with  the  Lord 
Ordinary.  With  words  so  plain,  we  cannot  allow  parties  to  tell  us  that  the  meaning  of 
the  Legislature  was  different  I  agree  with  the  opinion  expressed  by  Lord  Craigie  in 
the  case  of  Nisbet  in  the  other  Division,  that  this  Indemnity  Statute  is  to  be  favourably 
considered.  There,  no  doubt,  all  the  certificates  in  arrear  were  taken  out ;  but  I  do  not 
think  that  is  necessary,  when  there  is  no  question  as  to  whether  the  party  is  relieved 
from  the  penalties.  Then  I  also  agree  with  the  case  of  Stewart,  that  an  agent  conduct- 
ing his  own  cause  would  at  any  rate  be  entitled  to  his  disbursements ;  but  on  the  con- 
struction which  I  put  on  the  Indemnity  Statute,  I  think  he  is  here  entitled  to  recover 
the  whole. 
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[608]  Lord  Gijenlbb. — ^All  that  is  leqaired  by  the  statute  is,  that  the  party  shall 
have  a  proper  certificate  before  a  certain  period ;  and  if  so,  he  is  rehabilitated.  Now 
MKxown  took  oat  a  certificate  for  1826,  and  that  is  quite  sufficient. 

Lord  Allowat. — I  am  entirely  of  the  same  opinion.  We  cannot  entertain  an  argu- 
ment contrary  to  the  plain  meaning  of  the  statute ;  and,  independent  of  the  Indemnity 
Act^  I  doubt  if  the  37th  Geo.  III.  was  intended  to  apply  to  the  case  of  a  man  conduct^ 
ing  bis  own  cause. 

Lord  Pitmillt. — I  am  of  the  same  opinion ;  and  further,  if  it  were  not  for  the  case 
of  Stewart,  I  would  have  held  that  the  37th  Geo.  III.  did  not  apply  to  the  case  of  a 
man  conducting  his  own  cause. 

AutharUtes.'-StewKrt,  May  16,  1827,  (ante,  Vol.  V.  No.  296) ;  Robertson,  June  29, 
1826,  (aniey  Vol.  IV.  No.  446) ;  Smith  v.  Nisbet^  Feb.  20,  1827,  (ante,  Vol.  V.  No. 
229) ;  Barry,  July  8,  1826,  (antey  Vol.  IV.  No.  492). 


No.  258.  VI.  Shaw  706.    7  Maroh  1828.    Ist  Div.— Loid  Heodowbank. 

Marquis  of  Qubensberby  v.  Exicutobs  of  Duke  of  Queensberrt. 

[FuUy  reported  4  W.  &  8.  254 ;  5  S.RR.  (H,L.)  366.] 


No.  264.  VI.  Shaw  733.    7  Maroh  1828.    Ist  Div.— Lord  Eldin. 

W.  Gibson  v.  D.  Stewart. 

[Fully  reported  1  Rob.  260 ;  7  S.R.R  (H.L.)  427.] 


No.  258.  VI.  Shaw  742.    7  Maroh  1828.    2nd  Div.— Loid  Gringletie. 

D.  M'DouGAL,  Pursuer.— Je/rey— JTi/ow. 
A.  Campbell,  Defender. —  JVhigham. 

Slander — Kirk-Sesaion — Mk^penees, — An  action  of  damages  for  slander  having  be^n 
brought  against  an  elder,  on  the  allegation  that  he,  having  previously  ''  conceived  ill 
will  and  malice  against  the  pursuer,"  had,  at  a  meeting  of  kirk-session,  when  an 
application  by  the  pursuer  for  a  certificate  was  under  discussion,  ''  falsely,  wickedly, 
and  maliciously  "  stated  that  the  pursuer  was  a  thief,  and  had  stolen  some  property 
from  him,  and  had  frequently  repeated  the  same  calumny,  which  was  utterly  &lse ; 
the  Court  held  (after  seeing  a  special  condescendence  of  the  grounds  whereby  malice 
was  to  be  established)  that  the  summons  was  relevant,  and  that  the  defender  was  not 
protected  by  his  character  as  elder. — 2. — That  when  an  action  of  damages  has  been 
transmitted  from  the  Jury  Court  to  discuss  a  question  of  relevancy,  and  has  been  at 
once  reported  to  the  Inner  House,  it  is  competent  to  award  expenses  on  repelling  the 
objections  to  the  relevancy. 

The  pursuer  M'Dougal  raised  a  summons  of  damages  for  slander  against  Campbell, 
setting  forth  that  he  had  applied  to  a  meeting  of  the  kirk-session  of  Kilbrandon,  his 
native  parish,  for  the  usual  certificate,  in  order  to  have  his  marriage  celebrated  in  the 
parish  where  his  intended  wife  resided ;  and  that  the  defender  Cmpbell,  who  was  an 
elder  of  the  parish,  "  having  conceived  ill  will  and  malice  against  the  pursuer,  which 
he  has  shown  on  many  occadous,  did  attend  at  the  above-mentioned  session,  and  in 
presence  and  hearing  of  the  said  Reverend  Mr.  Laughlan,  &c.  did  falsely,  wickedly,  and 
maliciously,  and  with  a  view  to  iigure  the  pursuer  in  his  character  and  reputation  as  a 
fair  and  honest  person,  assert  that  the  pursuer  was  a  thief,  and  had  stolen  a  cask  of 
whisky  from  him  the  said  Alexander  Campbell;'' — "and  that  the  said  false  and 
slanderous  accusations  against  the  pursuer's  moral  character  by  the  said  Alexander 
Campbell  were  frequently  repeated  by  him."  The  cause  was  at  once  remitted  to  the 
Jury  Court,  but  was  afterwards  retransmitted  to  have  an  objection  to  the  competency 
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and  relevancy  detennined  in  this  [743]  Court  The  objection  was,  that  the  statexnente 
alleged  to  have  been  made  by  the  defender,  being  so  made  by  him  at  a  regular  meetiog 
of  the  kirk-session,  in  the  exercise  of  his  office  as  an  elder,  and  in  a  matter  involving 
the  consideration  of  the  pursuer's  character,  he  could  not  be  made  responsible  before  a 
civil  courts  which  had  no  power  to  interfere  with,  or  review  proceedings  of  clmicli 
courts  in  ecclesiastical  matters. 

To  this  it  was  answered.  That  there  was  here  no  attempt  to  review  the  proceedings 
of  the  kirk-session,  but  that  the  defender  being  charged  with  maliciously  making  use 
of  his  character  of  an  elder  as  a  cloak  to  defame  the  pursuer,  was  equally  liable  to  pro- 
secution for  damages  as  a  civil  magistrate  would  be  in  similar  circumstances,  and  that 
actions  of  this  kind  against  members  of  church  courts  had  been  sent  to  juries  in  the 
late  cases  of  M'Lean  v.  Sibbald,  and  Fraser  v.  M'Lean. 

The  Lord  Ordinary  having  ordered  Cases  to  the  Court,  their  Lordships  appointed 
the  pursuer  to  give  in  a  spe^c  condescendence  of  the  &cts  he  offered  to  prove  in 
support  of  his  action.  A  condescendence  was  accordingly  given  in,  specifying  what 
took  place  at  the  meeting  of  session  particularly  libelled  on,  and  similar  libellous  words 
alleged  to  have  been  used  at  a  subsequent  meeting  of  session ;  and  further  specifying 
various  occasions,  prior  to  the  meeting  of  session,  on  which  the  defender  had,  to  private 
individuals,  used  malicious  and  slanderous  expressions  regarding  the  pursuer.  On 
resuming  the  Cases,  with  this  condescendence,  and  answers  by  the  defender,  the  Court 
found  the  summons  relevant,  and  remitted  the  cause  to  the  Jury  Court. 

The  pursuer  then  claimed  the  expenses  incurred  in  discussing  this  dilatory  defence, 
but  was  met  with  the  objection,  that  by  §  6  of  the  Judicature  Act^  the  question  of  such 
expenses,  if  the  dilatory  defence  is  repelled,  is  reserved  till  the  issue  of  the  cause.  To 
this  it  was  answered,  that  §  5  only  applies  to  the  case  of  dilatory  defences  repelled  by 
a  Lord  Ordinary,  and  not  brought  before  the  Inner  House ;  and  besides,  that  it  oould 
not  be  meant  to  be  extended  to  causes  proper  to  the  Jury  Court,  because,  unless 
awarded  in  this  Court  on  repelling  the  defence,  expenses  never  could  be  given,  as  such 
cases  did  not  return  to  this  Court,  and  the  Juiy  Court  could  not  award  expenses  incurred 
here.    The  Court  awarded  expenses. 

At  the  first  advising. 

Lord  Olenlbs. — It  certainly  did  appear  to  me  that  the  libel  is  so  framed  as  to 
make  this  a  much  stronger  case  than  some  that  baye  occurred  where  the  party  had 
merely  stated  that  he  had  been  informed  of  the  [741]  slander,  but  stated  nothing  of 
his. own  knowledge.  Here  it  is  much  stronger ;  for  it  is  alleged  by  the  pursuer  that 
the  defender  called  him  a  thief,  and  said  that  he  had  stolen  a  cask  from  him.  Now, 
if  no  such  cask  was  stolen,  his  privilege  never  could  protect  him,  though  perhaps  it 
might,  if,  merely  in  the  execution  of  his  duty,  he  had  said  that  he  had  heard  certain 
reports  or  information  to  that  effect.  But  when  he  founds  the  allegation  on  facta  pro- 
pria^ he  is  responsible  for  the  truth  of  that ;  and  it  is  no  defence  that  he  is  a  member 
of  a  church  court,  as  that  cannot  justify  him,  if  the  facts  are  not  true. 

Lord  Justios-Clbrk. — This  comes  to  be  a  very  nice  and  delicate  question  on  the 
view  taken  by  Lord  Glenlee.  The  elder  is  just  in  the  same  situation,  in  reference  to 
sessional  matters,  with  the  clergyman.  Now,  they  must  give  a  certificate  according  to 
conscience ;  and  suppose  they  say.  We  cannot  give  it,  because  such  and  such  a  fact 
occurred,  and  if  that  is  enough  to  warrant  such  an  action,  there  must  be  a  disclosure 
and  review  of  the  proceedings  of  the  kirk-session,  and  I  am  not  prepared  to  sanction  it. 
The  summons  just  raises  that  question,  and  not  that  of  private  defamation ;  and  I  think 
it  comes  to  the  principle  of  the  cases  quoted,  that  this  Court  will  not  review  what  elders 
or  clergymen  have  done  in  the  session  as  such ;  while,  on  the  other  hand,  if  under 
cover  of  that  character  one  individual  defames  another,  it  will  give  redress.  But  that 
part  of  the  summons  which  creates  a  doubt  in  my  mind,  is  the  averment  that  the 
calumnious  statements  were  frequently  repeated,  and  if  that  were  specially  condescended 
on,  it  would  be  sufficient  to  found  an  action  of  damages ;  but^  as  to  die  mere  words 
alleged  to  be  uttered  in  the  session,  I  have  the  greatest  doubt  of  the  propriety  of  sus- 
taining the  action. 

Lord  Pitmillt. — I  remember,  when  the  case  of  Fraser  came  before  me  at  Ihveroess, 
I  entertained  the  greatest  doubts  of  its  relevancy ;  but,  as  the  issues  were  framed,  it 
was  my  duty,  as  the  Jury  Court  was  then  constituted,  to  let  them  go  to  trial.    This 
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case  does,  however,  appear  rather  different ;  and  I  should  hesitate  to  dismiss  it,  at  least 
without  ordering  a  condescendence.  If  it  be  true  that  this  man  expressed  previous  ill 
"will,  and  if,  in  pursuance  of  this,  he  made  his  character  of  an  elder  a  cloak  to  make  this 
accusation  falsely,  I  should  hesitate  very  much  to  say  that  we  could  not  entertain  the 
action.  The  defence  would  not  stand  in  the  mouth  of  a  Justice  of  Peace,  and  I  do  not 
see  why  a  member  of  a  kirk-session  should  enjoy  a  greater  privilege.  It  is  further 
alleged  that  the  defender  repeated  the  same  expressions  out  of  doors ;  but  on  that  I  am 
not  sufficiently  prepared,  and  I  would  rather  decline  giving  an  opinion  on  the  first  point 
till  I  see  the  condescendence. 

Lord  Allowat. — Were  I  to  give  an  opinion  now,  I  should  agree  with  Lord 
Glenlee.  No  doubt,  this  Court  has  no  right  to  interfere  with  ecclesiastical  affairs.  No 
such  thing,  however,  is  attempted  here ;  but  the  question  is  merely  whether,  the  party 
having  made  use  of  his  character  as  a  cloak  to  defame,  this  Court  can  award  damages. 
I  thiiJ:  this  summons  is  sufficiently  relevant,  but  I  have  no  objections  to  see  a  specific 
condescendence. 

[746]  At  the  second  advising,  after  the  condescendence  had  been  given  in, — 

Lord  Pitmilly. — I  have  no  doubt  at  all  of  the  relevancy  of  most  of  the  articles  in 
this  condescendence,  but  I  doubt  if  they  fall  under  the  summons.  The  averment  in 
the  summons,  that  the  slander  was  frequently  repeated,  necessarily  means  that  it  was 
repeated  after  the  statement  in  the  kirk-session,  and  it  is  only  those  alleged  in  the  two 
last  articles  that  are  truly  repetitions.  The  other  averments  relate  to  prior  statements, 
and  I  should  think  a  supplementary  action  necessary  to  bring  these  charges  before 
a  jury. 

Jeffrey. — We  found  on  these  to  establish  malice,  that  being  alleged  in  the  summons 
to  have  been  shown  on  many  occasions. 

Lord  Allowat. — This  summons  proceeds  on  an  allegation  of  malice,  which  I  never 
saw  so  broadly  libelled ;  and  these  averments  are  in  support  of  the  previous  malice 
actually  shown.     I  consider  it  perfectly  relevant 

Lord  Justigb-Clbrk. — I  am  glad  tiiat  we  ordered  a  special  condescendence  to  open 
up  the  case  of  malice,  which  removes  the  difficulty  which  would  have  existed,  had  there 
been  oidy  the  single  act  in  the  kirk-session ;  and  I  think  the  allegations  in  the  summons 
are  broad  enough,  as  to  previous  malice,  to  allow  these  in  proof  of  it.  These  are  not 
separate  charges  of  defamation,  which  are  confined  to  what  was  said  in  the  kirk-session, 
and  repeated. 

Lord  Glbnlbb. — I  consider  these  facts  condescended  on,  not  as  separate  charges, 
but  as  the  grounds  on  which  malice  is  to  be  supported ;  and  I  think  them  sufficient  to 
sustain  the  relevancy. 

Lord  Pitmillt. — ^I  should  have  great  difficulty  in  the  Jury  Court  in  allowing  a 
proof  of  these ;  but  that  may  remain  for  the  Jury  Court. 

Pursuer's  AutfiorUies.'—M'Lean  v,  Sibbald,  April  13, 1819,  (2  Murray,  122) ;  Fraser 
V.  M*Lean,  May  19,  1823,  (3  Murray,.  353). 

Defender's  ili*<^n^tc«.— Robertson,  Aug.  11,  1780,  (7468);  M'Queen,  July  25, 
1781,(7466);  Porteous,  Dec.  12,  1781,  (13,937);  Peat,  March  6,  1793,  (13,941); 
Dictum  in  McLean  v,  Sibbald,  (2  Murray,  122,)  and  in  Fraser  v,  M'Lean,  (3 
Murray,  353). 

[Cf.  Sequel,  7  S.  460,  and  Siurrock  v.  Greig,  11  D.  1240.] 


Ko.  260.  VI.  Shaw  748.    8  March  1828.    2iid  Div.— Lord  Kackenzie. 

J.  Baikib  and  Others,  Suspenders. — Jeffrey — MorUeith. 
Eev.  W.  LOGIB,  Charger. — Sir  J.  Connell. 

Manse, — 1. — In  a  question  as  to  the  parties  on  whom  the  expense  of  building  a  manse 
in  a  parish  partly  burgal  and  partly  landward  should  fall,  the  Court  directed  all 
parties  having  interest  to  be  called. — 2. — ^The  Court,  of  consent  of  the  heritors, 
awarded  manse  rent  in  this  process  pending  the  discussion ;  but  refused  to  ordain  the 
heritors  having  valued  rent,  who  alone  were  in  the  field,  to  build  the  manse  in  the 
mean  time,  reserving  their  relief. 
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The  Bev.  William  Logie,  minister  of  the  united  pazish  of  Kirkwall  and  St  Ok, 
having  obtained  decree  from  the  presbytery  of  Kirkwall,  for  the  erection  of  a  manse, 
against  the  heritors  appearing  in  the  cess-books,  according  to  their  valued  rent^  tiiey 
brought  a  suspension,  in  which,  after  the  Court  had  found  that  the  minister  was  entitled 
to  a  manse,  (see  onie,  YoL  Y.  Ko.  278,)  the  discussion  went  on  before  the  Lord 
Ordinary  as  to  the  rule  according  to  which  the  assessment  for  that  porpoee  was  to  be 
levied.  His  Lordship  having  found  that^  *'  in  the  circumstances  of  the  present  case, 
the  presbytery  did  wrong  in  dividing  the  expense  of  erecting  a  manse  among  tiioee 
heritors  only  who  had  valued  rent,  and  in  proportion  to  their  valued  rent  only,  and 
ttiat  the  said  expense  ought  to  have  been  divided  among  the  whole  heritors  in  proportion 
to  the  real  value  of  their  properties  respectively,"  the  minister  reclaimed  ;  and  the  Court, 
considering  that  the  question  had  not  been  sufficiently  discussed  before  the  Lord 
Ordinary,  and  that  parties  interested,  vis.  the  heritors  who  had  no  valaed  rent,  were 
not  in  the  field,  recalled  his  Lordship's  interlocutor  in  hoc  Haiu,  and  remitted  to  have 
the  proper  parties  called,  and  the  cause  further  heard ;  and  at  the  same  time,  of  consrat 
of  the  heritors,  they  found  the  minister  entitled  to  a  reasonable  allowance  for  manse 
rent,  to  be  fixed  by  the  Sheriff  of  the  county ;  but  refused  to  ordain  the  heritors  having 
[748]  valued  rent  to  build  the  manse  in  the  mean  time,  reserving  their  relief  as  prayed 
for  by  the  minister. 


Ko.  261.  VI.  Shaw  749.    11  March  1828.    Ist  Div. 

Miss  J.  Cbawpobd,  Petitioner. — ff.  Bruce. 
W.  Ballanttns,  Eespondent — Forsyth. 

Tutor  and  Curator. — Circumstances  under  which  a  curator  boms  was  appointed  to  a 
party,  although  curators  named  by  the  father  were  alive. 

The  late  Bobert  Crawford  of  Fossil  granted  an  heritable  bond  of  annnity  for  L.200 
in  favour  of  his  second  son  Robert,  who  was  facile ;  and  by  the  same  deed,  and  in  the 
event  of  his  own  death,  he  nominated  his  eldest  son  William,  his  daughter  the  petitioner, 
Mr.  Walter  Ballantyne,  the  several  other  gentlemen,  and  the  survivors  or  survivor  of 
them,  "to  be  tutors,  curators,  guardians,  and  trustees  to  and  for  the  said  Bobert 
Crawford,  my  son,  during  Ins  lifetime,  after  me."  On  the  death  of  the  father,  these 
persons  accepted  of  the  office ;  and  thereafter  their  ward,  by  the  death  of  his  eldest 
brother,  acquired  right  to  a  considerable  succession.  All  the  guardians  having  died, 
with  the  exception  of  the  petitioner  and  respondent,  and  some  disputes  having  taken 
place  between  them  as  to  the  assumption  of  additional  guardians,  and  their  ward  being 
still  facile,  and  having  attained  msgority,  the  petitioner  applied  for  the  nomination  of 
a  third  party  as  curator  bonis.  This  was  resisted,  on  the  ground  that  the  Court  could 
not  supersede  the  appointment  of  the  father ;  but,  under  the  peculiar  circumstances  oi 
the  case,  the  Court  granted  the  prayer. 

The  Lord  Prhbidbmt  expressed  considerable  doubts  whether  a  &ther  could  nominate 
guardians  to  act  after  the  ward  had  attained  msgority,  except  in  regard  to  a  provision 
made  by  himself. 


No.  262.  VL  Shaw  749.    11  March  1828.    2nd  Div. 

Captain  A.  Stewart,  and  W.  Muir,  Petitioners.— J".  Af.  Bell. 

[Bankruptcy^S€questratim]'-Trustee-[Di8cJuirge]--'Proeess.—l^^  Court  refused  to 
approve  of  the  accounts  of  a  deceased  trustee  on  a  sequestrated  estate,  and  to  grant 
exoneration  without  the  usual  report  by  a  Lord  Ordinary,  although  the  succeeding 
trustee  concurred  in  the  application,  and  stated  that  he  had  examined  the  accounts, 
and  found  them  correct. 

Petition  by  Captain  Stewart,  executor  of  the  late  Alexander  Stewart,  who  had  been 
trustee  on  the  sequestrated  estate  of  Gibson  and  Duncau,  merchants  in  Leith,  for 
exoneration  and  dis-  [760]  -charge.    Muir,  the  succeeding  trustee,  concurred  in  the 
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application,  and  stated  that  he  and  the  commiflsionen  had  examined  the  acconnte,  and 
found  them  correct ;  and  it  was  therefore  craved  that  exoneration  might  be  granted 
without  the  usual  remit  to  the  Lord  Ordinary,  this  being  not  an  uncommon  practice,  and 
haying  been  done,  it  was  stated,  in  the  case  of  previous  trustees  in  the  veiy  same 
sequestration.  The  Court  refused  to  grant  the  petition  without  a  report  by  the  Lord 
Ordinary,  and  remitted  to  his  Lordship  accordingly ;  observing,  that  if  the  practice  as 
to  this  had  been  relaxed,  it  was  necessary  for  the  Court  to  retrace  their  steps. 


No.  266.  VI.  Shaw  751.    11  March  1828.    2nd  Div.— Lord  Mackenzie. 

Sir  A.  I.  CocHRANB,  Pursuer. — Sol.-Gen.  Hope — Forsyth — Skens. 

Dr.  D.  Ramsay,  Defender. — D.  of  F.  Moncreiff—FuJlerton — Spiers. 

Service, — ^A  general  service  to  an  ancestor  competent,  although  there  has  been  a  prior 
general  service  to  the  same  person,  without  the  necessity  of  serving  through  the 
party  who  had  obtained  the  prior  service. 

Li  1719  Alexander  Liglis  executed  an  entail  of  his  estate  of  MuixUeston,  in  virtue 
of  which  the  lands  were  possessed  by  the  late  General  Alexander  Liglis  Hamilton, 
who  made  up  titles  in  1802,  and  thereafter  executed  a  new  entail  in  favour  of  a 
different  order  of  heirs  from  that  contained  in  the  entail  of  1719,  calling,  among  others, 
the  pursuer  Sir  Alexander  Inglis  Cochrane,  to  whom  the  succession  opened  in  1815, 
and  who  accordingly  made  up  titles  to  the  lands  of  Murdieston  under  the  new 
destination.  Shortly  thereafter  the  defender  Dr.  Ramsay  obtained  himself  served 
nearest  lawful  eldest  heir-portioner  in  general  to  Alexander  Liglis,  the  original  entailer, 
as  descended  from  the  eldest  daughter  of  Nathaniel  Liglis,  his  brother,  and  one  of  the 
substitutes  in  the  entail ;  and  he  thereupon  raised  an  action  of  reduction  of  the  new 
entail  executed  by  Oeneial  Inglis  Hamilton,  and  Sir  Alexander's  investiture  folloMring 
thereon.  Sir  Alexander,  on  the  other  hand,  raised  a  summons,  concluding  for  redaction 
of  Dr.  Ramsay's  service  as  eldest  heir-portioner  to  Alexander  Liglis,  on  the  grounds, 
1.  That  it  was  not  warranted  by  the  evidence  led  before  the  jury;  and,  '^.  That  it  was 
incompetent,  in  consequence  of  a  prior  general  service  in  1720  by  William,  a  son  of 
Nathaniel  L^lis,  (from  the  eldest  daughter  of  which  Nathaniel  Dr.  Ramsay  claimed  to 
be  descended,)  as  nearest  lawful  heir  of  his  uncle,  the  entailer. 

Pending  certain  discussions  in  regard  to  the  first  of  these  reasons  of  reduction,  (as 
to  which  see  arUe^  YoL  IIL  No.  29*^)  the  Court,  in  reference  to  the  second  plea, 
ordered  memorials  on  the  question,  "  Whether,  after  a  title  by  general  service  having 
been  expede  by  William  Inglis,  nephew  of  Alexander  Inglis  of  Murdieston,  as  nearest 
and  lawful  heir  to  *his  said  uncle,  a  subsequent  general  service  of  any  person  as  eldest 
heir-portioner  of  the  said  Alexander  Inglis  is  a  competent  title  1 " 

[762]  Memorials  were  accordingly  lodged,  in  which  it  was  contended  for  Sir 
Alexander,  That  every  right  which  coidd  be  carried  by  a  general  service  was  necessarily 
taken  out  of  the  hasreditcu  Jacens  of  Alexander  by  the  general  service  of  his  nephew 
William ; — that  in  order  to  transmit  any  of  these  rights,  it  was  necessary  to  serve  to 
William,  who  could  not  be  passed  over  as  in  the  case  of  a  special  service  not  followed 
by  infeftment,  because  the  general  service  as  to  the  subjects  carried  by  it  was  a 
completed  right,  which  a  special  service  without  infeftment  was  not ;  and  that  a  service 
which  was  merely  to  establish  propinquity,  and  was  not  to  cany  any  rights — ^that  is, 
was  not  to  have  the  effects  of  a  service — ^was  an  incompetent  procedure,  and  not 
warranted  by  any  authority  in  our  law. 

On  the  other  hand,  it  was  argued  for  Dr.  Ramsay,  That  a  prior  general  service  as 
nearest  lawful  heir  could  not  prevent  a  party  subsequently  coming  to  enjoy  the  same 
character  from  establishing  that  character  by  service,  although  it  might  not  have  the 
effect  of  carrying  any  subject  or  right  taken  up  by  the  prior  service,  which  is  a  subse- 
quent question,  totally  distinct  from  that  of  the  competency  of  the  service  itself ; — that 
if  a  prior  genial  service  were  a  bar  to  any  subsequent  service  to  the  same  person,  it 
might  in  many  cases  prevent  the  possibility  of  a  general  service  to  an  ancestor,  as  the 
party  entitled  so  to  serve  might  not  be  the  heir  of  the  party  who  had  previously  expede 
a  service ;  as  for  instance,  if  the  uarty  so  served  had  a  sister-german  and  a  brother- 
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conflangninMn,  the  deacendantB  of  ihe  latter  of  these  would  be  the  heirs  of  the  remote 
ancestor,  while  they  would  not  be  entitled  to  serve  through  the  party  first  served, 
whose  heirs  would  be  the  descendants  of  his  sister  of  full  blood ; — and  that  it  was 
common  in  practice,  and  in  no  way  inconsistent  with  principle,  to  expede  a  general 
service,  where  nothing  was  to  be  carried,  solely  to  establish  the  character  of  heir. 

The  Second  Division,  being  equally  divided  on  considering  these  memorials, 
requested  the  opinions  of  the  whole  Judges  on  the  question  therein  argued.     Opinions 
were  accordingly  returned  by  the  consulted  Judg^  the  migority  of  which  were  in 
favour  of  Dr.  Bamsay ;  but  ttiere  being  some  reference  to  practice  in  the  opinions  of 
three  of  those  Judges,  a  minute  was  given  in  for  Sir  Alexander,,  offering,  in  general 
terms,  to  show,  if  allowed  an  opportunity,  that  there  was  no  such  practice  as  that 
assumed — viz.  of  a  second  general  service  to  one  and  the  same  person.    The  Second 
Division,  holding  that  they  were  not  entitled  to  judge  how  far  this  offer  might  or  might 
not  weigh  with  the  consulted  Judges  who  had  referred  to  the  practice,  directed  the 
minute,  [TBS]  with  answers  for  Dr.  Bamsay,  to  be  laid  before  them.     Thereafter 
additional  opinions  were  returned  by  the  Judges  in  question,  stating  that  their  opinions 
were  founded  on  general  principles ;  and  that  while  these  might  be  confirmed  by  the 
practice,  if  as  they  assumed  it  to  be,  they  would  still  hold  a  service  of  the  description 
here  in  question  competent,  although  this  were  the  first  instance  in  which  it  had  been 
attempted.    On  this  the  Court  proceeded  to  give  judgment ;  and,  in  conformity  with 
the  migority  of  the  whole  Judges,  (the  Second  Division  being  still  equally  divided,) 
they  found,  *'that  the  general  service  of  Dr.  David  Ramsay,  defender,  as  an  heir- 
portioner  of  Alexander  Inglis  of  Murdieston,  is  a  competent  and  regular  proceeding, 
notwithstanding  the  previous  general  service  of  William  Inglis  as  heir  to  the  same 
ancestor ; "  and  therefore  repelled  the  reasons  of  reduction  founded  on  that  previous 
service,  and  remitted  to  the  Lord  Ordinary  to  proceed  further  in  the  cause  as  to  his 
Lordship  should  seem  just 

At  the  first  advising  by  the  Second  Division, — 

LoBD  Justiob-Clerk. — I  was  not  present  when  tiie  memorials  were  ordered ;  but  I 
should  have  concurred,  had  I  been  present.  The  case  has  now  been  veiy  ably  argued ; 
but  I  am  still  far  from  being  aUe  to  agree  Mrith  the  position  taken  by  Dr.  Ramsay,  that 
it  is  free  from  difficulty.  It  is  indeed  a  case  of  great  difficulty,  and  requiring  the 
greatest  attention.  The  question  here  is,  when  there  is  evidence  by  the  production  of 
a  retour  that  one  individual  has  served  as  the  nearest  of  line  to  Alexander  Inglis,  is  a 
second  service  a  competent  procedure  t  Now  I  conceive  that  if  we  were  even  to  lay  all 
authority  aside,  and  only  keep  in  view  the  distinction  between  general  and  special 
services,  and  that  a  general  service  is  not  merely  the  means  of  establishing  propinquity, 
but  that  it  has  also  the  effect  of  carrying  all  rights  not  feudalized  in  the  person  of  the 
ancestor,  there  is  no  repugnancy  of  principle  to  the  plea,  that  when  rights  have  been 
once  carried  by  one  service,  they  cannot  be  taken  up  by  another.  I  hiaive  never  been 
able  to  see,  that  though  rights  are  not  claimed  here,  and  though  the  party  wishes  only 
to  establish  propinquity,  there  has  been  any  practice  in  favour  of  a  second  service,  when 
there  is  demonstrative  evidence  that  a  jury  have  once  served  another  person  to  the 
same  ancestor.  A  general  service  of  heir  of  line  suffers  no  limitation,  a  general  heir 
having,  upon  abstract  principles,  fixed  in  him  not  only  the  character  of  nearest  in  pro- 
pinquity, but  a  right  to  everything  not  feudalized  in  the  person  of  the  ancestor ;  and  if 
there  is  no  practice  of  serving  abstractiy  for  the  character  of  heir  merely,  the  charge  of 
novelty  attaches  itself  to  the  party  attempting  this.  In  books  of  authority  I  cannot 
see  anything  of  this  distinction ;  for,  with  the  exception  of  the  case  of  Carmichael,  all 
the  authorities  flow  in  one  uniform  course,  the  opposite  [764]  way.  I  cannot  conceive 
any  thing  more  clear,  explicit,  and  precise  than  Stair's  observations  on  this  point ;  and 
he  refers  to  a  decision,  the  nature  of  which  is  now  ascertained,  and  which  completely 
supports  his  dictum.  But  other  passages  of  Lord  Stair  are  founded  on  by  the  other 
side  as  contradicting  this  principle.  In  looking,  however,  to  the  passage  in  Cndg  to 
which  he  refers,  and  reading  the  context,  it  is  clear  that  he  refers  to  special,  and  not  to 
general  services.  The  opinions  of  Bankton  and  Erskine  are  in  strict  conformity  with 
the  doctrine  laid  down  by  Lord  Stair.  Then,  are  there  any  decisions  showing  a  different 
rule  1  As  to  all  those  cases  where  there  was  no  competition,  or  where  the  second  party 
was  served  in  ignorance  of  the  firsts  I  lay  them  out  of  view;  and  as  to  that  of 
Carmichael,  mainly  relied  an  here,  the  judgment  certainly  bears  that  a  general  service 
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affords  a  sufficient  title ;  yet  it  does  appear  to  me  that  if  any  argument  was  maintained 
on  this  point,  it  was  not  fully  discussed  in  that  case,  as  there  is  hardly  any  thing  said 
on  it,  and  there  is  no  reference  to  the  authorities  quoted  here.  If  that  point  is  supposed 
to  be  decided  there,  when  we  see  how  little  it  was  argued,  I  cannot  give  it  the  same 
effect  as  if  it  had  been  deliberately  discussed ;  and  there  is  not  a  word  about  that  point 
in  the  opinions,  which  go  entirely  on  the  merits.  That  being  the  case,  and  there  being 
no  practice  shown  at  present,  though  I  am  ready  to  listen  to  argument,  till  we  have 
further  light  on  the  subject  I  cannot  hold  the  course  here  adopted  a  competent 
procedure. 

Lord  Glenlbb. — I  incline  to  be  of  the  same  opinion.  When  the  respondent  admits 
that  every  right  in  the  ancestor  was  taken  out  by  the  service  of  William,  he  says  he 
does  not  widi  to  take  any  thing  but  the  character  of  heir.  But  what  does  the 
character  of  heir  mean,  but  the  right  to  take  up  the  universum  Jus  of  the  ancestor  7 
Now,  nothing  could  exist  to  be  taken  up,  or  to  be  taken  out  of  the  hcBreditas  jacens. 
The  character  of  heir  of  line  to  Alexander  does  not  exist,  and  the  only  question  is  as 
to  the  heir  of  William.  If  there  is  any  nearer  heir  of  line  of  William  than  Dr.  Ramsay, 
he  wiU  be  the  person  entitled  to  take  up  that  right ;  and  there  is  no  sort  of  doubt  but 
that  all  the  authorities  lean  that  way.  As  to  the  case  of  Carmichael,  when  we  attend 
to  the  real  state  of  it,  the  words  of  the  interlocutor  cannot  be  applied  here,  as  Dr. 
Ramsay  contends.  There  were  counter  actions  there,  but  no  reduction  of  the  service. 
There  was  merely  an  objection  as  to  what  the  service  could  carry ;  and  there  were  no 
termini  habHea  for  determining  this  question,  as  the  service  feU  to  be  held  good  till 
challenged.  This  plea,  no  doubt,  is  mentioned  incidentally;  but  I  cannot  hold  the 
decision  as  fixing  the  general  point 

Lord  Pitmtllt. — I  feel  great  diffidence  when  I  find  that  our  opinions  differ.  But 
I  own  I  did  not  foresee  the  difficulty ;  and  still  I  cannot  see  any  ground  for  holding  the 
procedure  incompetent.  We  must  keep  in  view  the  precise  question,  and  the  shape 
in  which  it  is  brought.  The  only  question  now  before  us  is  the  abstract  one, 
[756]  Whether,  after  the  general  service  by  William  to  Alexander  Inglis,  the  defender's 
subsequent  service  to  the  same  person  is  a  competent  proceeding?  There  is  no  question 
as  to  tiie  effect  of  the  second  service.  The  single  question  is,  if  it  be  competent,  or  if 
it  be  barred  by  William's  previous  service  ?  And  it  occurs  in  a  reduction  at  the  instance 
of  Sir  Alexander  Cochrane.  This  is  the  first  attempt  to  object  to  such  a  service,  for  it 
was  not  thought  of  in  the  cases  of  Carmichael  or  RoUock  to  bring  a  reduction  on  that 
special  ground ;  and  till  I  heard  of  the  doubts  expressed  by  your  Lordships,  I  did  not 
conceive  that  there  could  have  been  any  difficulty.  I  apprehend  that  a  general  service 
does  two  things : — 1.  It  establishes  the  character  of  heir ;  and,  2.  It  conveys  a  right 
to  certain  subjects.  Now,  suppose  there  were  no  rights  to  be  carried,  as  when  the 
ancestor  had  made  them  aU  away,  could  not  the  heir  serve  ?  Was  it  ever  heard  of  as 
an  objection,  that  there  were  no  rights  to  be  taken  1  The  effect  of  the  general  service 
of  William  was  to  carry  such  rights  as  did  not  require  inf ef tment ;  and  if  the  object  of 
the  defender  was  to  take  up  any  of  the  rights  carried  to  William,  it  would  be  quite 
useless.  But  if  he  can  qualify  to  a  jury  that  he  is  the  heir,  I  cannot  see  why  he  is  not 
entitled  to  be  served,  though  he  cannot  take  the  rights ;  and  this  is  all  that  is  established 
by  the  authorities  quoted.  In  the  case  of  Bollock,  the  object  was  to  carry  a  particular 
contract ;  and  they  did  not  go  the  length  to  say  that  the  general  service  of  the  second 
brother  was  null  and  void.  On  the  contrary,  it  was  acknowledged  to  be  a  good  general 
service ;  and  it  only  establishes  what  was  never  disputed — that  the  contract  was  carried 
by  the  eldest  brother's  service,  and  not  the  least  attempt  was  made  to  reduce  the  second 
service.  The  case  of  Carmichael  is  precisely  the  same  on  this  point ;  and  in  that  case 
the  interlocutor  was  pronounced  by  the  Court  on  a  hearing,  which  was  afterwards 
affirmed  by  the  House  of  Lords.  It  is  said  there  were  no  termni  TuMles  there  for 
trying  if  the  service  was  null,  because  there  was  no  reduction ;  but  this  just  admits 
the  general  position  that  it  is  not  a  nuU  service,  otherwise  there  would  have 
been  a  reduction,  if  that  had  been  thought  to  be  the  law.  The  service,  therefore,  was 
acknowledged  to  be  valid,  but  its  effect  was  disputed.  There  is  nothing  in  principle, 
or  in  the  authorities,  to  establish  that  when  there  has  been  one  gen^id  service,  a  second 
is  incompetent ;  and  therefore  I  see  no  reason  to  doubt  that  this  objection  should  be 
repelled. 

Lord  Alloway. — It  did  not  occur  to  me  that  there  was  any  difficulty  here  at  alL 
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If  the  opimons  of  Lord  Jnstice-Clerk  and  Lord  Glenlee  are  oonect^  this  is  the  meet 
important  caae  ever  decided  in  tbia  country.     Where  there  is  a  competition  of  rights, 
the  first  service  must  carry  them ;  and  whenever  there  is  a  competition  as  to  the  Testing 
of  these  rights,  the  principles  of  the  Lord  Justice-Clerk  and  Lord  Glenlee  apply.     But 
is  it  not  competent  to  have  a  general  service,  [756]  without  carrying  any  rights  at  all  t 
It  is  admitted  that  no  right  carried  to  William  can  be  taken  up  by  a  second  service ; 
but  there  is  no  authority  for  holding  that  the  second  service  is  excluded.     It  is  often 
an  object  of  importance  to  serve  to  parties  dying  centuries  ago,  whose  rights  must  have 
been  taken  up  an  hundred  times  by  an  hundred  different  individuals,  merely  to  estab- 
lish a  right  of  propinquity.    There  was  no  such  thing  as  a  general  service  very  early ; 
special  services  only  were  originally  known.    There  can  never  be  a  doubt  but  that  there 
might  be  a  number  of  speoal  services  to  the  same  person,  and  yet  every  one  of  these 
includes  a  general  service  of  the  same  character.     Suppose  a  man  leaves  ten  sons  ;  the 
first  serves  in  special,  but  no  inf eftment  follows.    Does  not  he  carry  all  personal  nghts  f 
But  all  of  the  ten  sons  may  successively  serve  to  the  father,  if  no  infeftment  follows, — 
all  of  them  containing  a  general  service.    It  is  said  that  a  special  service  flies  of^  if 
there  has  been  no  infeftment.    But  does  the  general  effect  of  it  fly  off  1    This  service  is 
for  the  purpose  of  vesting  the  character  of  heir.    The  case  of  (>ffmichael  m  temnms 
decides  this  point     It  was  determined  after  a  hearing,  at  which  I  was  present  and  heard 
an  aigument  on  this  very  point;   and  the  judgment  was  afterwards  affirmed  in  the 
House  of  Lords.    There  never  was  a  case  more  fully  pleaded,  and  the  question  was  at 
last  decided  on  the  merits ;  but  the  admitting  the  party  there  to  plead  the  merits  was 
sustaining  the  title.    Then  in  the  Bozburghe  case  the  same  thing  occurred,  and  yet  the 
competency  of  the  service  was  never  doubted  or  questioned.    Then  in  the  case  of 
Polmood,  although  Bobert  Hunter  in  1647  had  disponed  every  article  to  another  person, 
and  the  party  serving  could  only  establish  Ms  character  of  heir  and  show  propinquity, 
no  attempt  was  made  to  reduce  the  service  on  Uus  ground.    This  is  of  more  weight  thim 
a  decirion,  as  the  point  was  not  even  ventured  to  be  stated.     The  only  case  where  it  is 
agitated  is  that  of  Carmichael,  and  there  the  judgment  is  in  favour  of  the  defender's 
pleai     I  admit  all  the  authorities  and  dedsions  quoted  for  the  pursuer ;  and  if  this  were 
a  competition  for  effects  carried  by  William's  service,  I  should  say  that  the  defender's 
service  could  not  carry  them.    But  that  is  not  the  case  here.    In  many  cases  trust- 
bonds  cannot  be  granted,  as  in  the  case  of  infants ;  and  can  they  be  excluded  from 
making  up  a  tentative  title  by  the  existence  of  a  prior  service  1    It  ib  said,  why  do  not 
you  serve  to  William  Inglis  t    But  that  would  give  no  right  to  attach  rights  in  Alexander, 
as  in  many  cases  the  persons  who  are  heirs  to  William  are  not  heirs  to  Alexander ;  and 
the  heir  of  Alexander  might  thus  be  for  ever  cut  out.    I  can  see  no  objection  to  the 
competency  of  the  general  service  in  this  case. 

The  following  opinions  were  returned  by  the  consulted  Judges : — 
Lord  Pbbbidxnt. — I  hold  it  to  be  quite  fixed,  and  it  was  so  by  the  case  of  Carmichael, 
if  it  had  never  been  so  before,  that  a  general  service  is  a  good  title  to  pursue  a  reduc- 
tion of  a  real  right.  See  also  case  of  [767]  Glen  v.  Cuninghame,  27th  February  1812. 
But  then  I  hold  it  to  be  equally  clear  that  such  general  service  must  be  a  vdid  and 
effectual  one.  Now,  in  the  present  case,  I  hold  that  Dr.  Ramsay's  general  service  is 
inept  and  invalid,  because  there  had  been  a  previous  general  service  to  the  same  ancestor 
by  a  former  heir,  with  whom  Dr.  Ramsay  does  not  connect  himself.  E.g,  A.  dies,  and 
B.  obtains  a  general  service  as  heir  of  line  to  hinL  It  must  be  admitted,  and  it  is 
admitted,  that  thereby  every  personal  right  previously  belonging  to  A.  becomes  com- 
pletely vested  in  B. — and,  on  the  death  of  B.,  must  be  taken  up  by  C.  by  a  general 
service  to  B.,  and  not  to  A.,  and  so  on  for  ever.  Such  personal  rights  must  thereafter 
descend  to  the  heirs  of  line  of  B.,  who  must  each  in  succession  take  them  up  by  general 
service  to  his  immediate  predecessor ;  and  the  claimant  for  the  time  being  cannot  pass 
over  the  last  heir,  and  carry  such  personal  rights  by  general  service  to  any  of  the  remoter 
heirs.  This  applies  directly  to  the  case  of  Dr.  Ramsay ;  and  if  there  were  actually  any 
personal  rights  here  at  stake,  it  is  clear  and  admitted  that  Dr.  Ramsay's  general  service 
to  the  remote  ancestor  would  not  carry  them. 

But  it  is  said  that  Dc  Ramsay  does  not  claim  or  wish  to  take  up  any  such  personal 
rights,  supposing  there  are  any  such.  He  says,  let  them  descend  by  other  general 
services  to  the  heirs  of  line  of  William  Inglis.  But  if  there  be  heirs  of  line  of  William, 
they  must  also  be  heirs  of  line  of  his  uncle  Alexander,  not  only  to  the  effect  of  carrying 
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all  personal  rights,  but  also  of  carrying  and  establishing  the  charter  of  heir  of  line  to 
Alexander;  for  William  having  established  in  him  the  character  of  heir  of  line  of 
Alexander,  no  person  can  thereafter  be  entitled  to  the  same  character,  except  as  heir  of 
line  of  William. 

If  it  be  true,  and  it  is  admitted,  that  all  actual  personal  rights  of  Alexander  were 
vested  in  William,  and  must  now  be  in  the  heirs  of  line  of  William,  and  can  be  only 
carried  by  general  service  to  him,  then,  if  Dr.  Ramsay  is  allowed  to  serve  as  heir  of  line 
to  Alexander,  without  a  service  as  heir  of  line  to  William,  there  may  be  two  sets  of 
heirs  of  line  to  the  same  ancestor,  which  is  impossible.  But  this  very  right  of  challenge 
now  claimed  by  Dr.  Bamsay  is  one  of  those  personal  rights  carried  by  William's  general- 
service,  and  must  now  belong  to  his  heirs  of  line,  who  are  clearly  preferable  to  Dr. 
Bamsay.  In  short,  holding  a  general  service  to  be  a  good  title  to  pursue  a  reduction, 
this  does  not  solve  the  difficulty,  which  is,  that  this  particular  general  service  is  inept, 
in  as  much  as  every  right  or  character  which  can  be  taken  by  a  general  service  was 
formerly  carried  by  the  general  service  of  William,  and  must  descend  for  ever  in  his 
line  of  succession. 

It  is  certainly  true  that  the  same  difficulty  did  occur  in  the  case  of  Carmichael ;  but 
it  was  entirely  overlooked  in  the  more  general  and  important  doubt  which  was  started 
on  the  Bench,  whether  a  general  service,  however  unexceptionable  and  regular  in  itself, 
could  at  all  be  a  title  to  pursue  a  reduction ;  and  it  became  of  no  consequence  to  con- 
sider the  particular  validity  of  Miss  Carmichael's  general  service,  because,  even  if 
[768]  otherwise  good,  the  Court  were  unanimously  of  opinion  that  it  would  not  avail 
her ;  for  the  moment  she  entered  in  special,  she  would  become  bound  to  ratify  the  deed 
she  was  then  attempting  to  reduce.  Therefore  I  cannot  consider  the  case  of  Carmichael 
as  a  direct  authority.  •  In  particular,  on  referring  back  to  my  own  notes,  I  find  that  my 
attention  had  been  entirely  absorbed  by  the  more  important  doubt  as  to  the  efficacy  of 
general  services  as  at  all  founding  a  title  to  reduce  real  rights ;  and  I  have  no  recollec- 
tion that  the  attention  of  the  Courts  in  the  course  of  the  discussion  in  that  case,  was  at 
all  called  to  the  particular  objection  to  Miss  Carmichael's  general  service,  arising,  as  in 
this  case,  from  the  fact  that  there  had  been  a  previous  general  service  to  her  grand-uncle 
James  Carmichael. 

Beference  was  made  to  special  services,  which  fall  to  the  ground,  if  not  followed  up 
by  retour  and  infeftment.  Kg,  if  A  dies  vest  and  seised  in  an  heritable  estate,  and 
B.  is  served  heir  in  special  to  him,  but  dies  before  infeftment — then  C.  the  next  heir, 
must  take  up  the  estate  by  special  service,  not  to  B.  but  to  A.  But  this  arises  from 
the  forms  of  the  feudal  law.  When  a  man  is  infeft  in  a  subject^  his  infeftment  remains 
till  a  new  infeftment  is  taken ;  and  till  that  is  done,  the  estate  remains  in  hcerediUde 
jaeeiUe  of  the  person  infeft,  and  so  must  be  taken  up  by  special  service  to  him.  But 
special  services  do  not  fall  in  every  respect.  E.g.  A  special  service  includes  a  general 
one  ^'tudem  generxBy  and  of  course  carries  all  personal  rights  and  general  character  which 
belonged  to  the  ancestor ;  and  therefore  though  a  special  service,  not  followed  by  retour 
and  infeftment,  may  fall  to  the  ground  quoad  real  rights  clothed  with  infeftment^  yet 
it  will  subsist  as  a  general  service,  and  carry  to  the  heir  served  every  personal  right  and 
character  which  belonged  to  the  ancestor.  Therefore  no  argument  can  be  founded  on 
the  falling  of  special  services. 

Dr.  Bamsay  is  either  heir  of  line  of  William  Inglis,  or  he  is  not.  If  he  be  heir  of 
line  of  William,  why  does  he  not  serve  to  him,  and  then  he  will  also  thereby  prove 
himself  and  become  heir  of  line  of  Alexander.  But  as  the  heirs  of  line  of  WUliam 
must  also  be  heirs  of  line  of  Alexander  to  the  latest  generation,  then  if  Dr.  Bamsay  be 
not  heir  of  line  of  William,  he  cannot  be  heir  of  line  of  Alexander.  And  therefore  his 
service  as  heir  of  line  of  Alexander  is  inept,  because  it  does  not  prove  him  to  be  heir  of 
line  of  William,  without  which  he  cannot  be  heir  of  line  to  Alexander. 

Lord  Craioib. — There  is  no  dispute  as  to  the  primary  object  and  effect  of  a  general 
service,  which  is  for  transmitting  from  the  ancestor  to  the  heir  those  heritable  subjects 
and  rights  which  either  do  not  admit  of  infeftment,  or  upon  which  infeftment  had  not 
been  obtained  by  the  ancestor.  And  there  is  as  little  dispute  that  a  general  service  in 
any  of  the  characters  of  heir  known  in  the  law,  is  competent  to  divest  the  ancestor,  and 
to  vest  in  the  heir,  according  to  their  destination,  all  subjects  and  tights  above  described, 
in  the  same  manner  and  as  fuUy  as  if  they  had  been  originally  acquired  by  the  heir. 
In  all  cases  the  transmission  is  not  less  [769]  complete  than  is  effected  by  an  intimated 
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•fldgDAtioii  of  an  oidinaiy  penonal  right ;  and  a  aeoond  or  sabseqnent  gmeial  aeirioe 
to  the  ancestor,  after  a  general  service  has  been  obtained  by  a  preceding  heir,  is  and 
must  be  utterly  ineffectiye  and  inept 

The  opinions  of  the  Jndgesi  which  are  favonrable  to  the  defender's  plea,  admit  that 
this  is  the  geneial  rale.  It  is  said  however,  that  a  diffeient  and  in  some  degree  opposite 
effect  has  been  lately  given  to  general  services.  They  have  been  received,  it  is  said, 
where  no  right  of  saccession  is  to  be  acquired  by  the  party  served ;  and  various  descrip 
tions  or  de&iitions  have  been  resorted  to  for  distingtushing  them  from  ordinary  general 
services.  They  are  called  tentative,  cft  putative,  or  inchoate  titles,  vesting  no  exclusiTe 
character  as  heir,  but  merely  ascertaining  the  fact  of  propinquity  or  inheritable  relatioa 
to  a  person  deceased.  In  support  of  this,  reference  has  been  made  to  the  case  of 
Carmichael,  decided  in  the  Second  Division  of  the  Court  in  1811,  which  decision  was 
confirmed  in  general  terms  by  a  judgment  of  the  House  of  Lords.  And  thus  it  is 
supposed  that  a  general  service  gives  a  right  to  pursue  and  defend  in  all  actions  relative 
to  heritable  property,  whether  vested  in  the  ancestor  by  infeftment  or  not.  And  in 
this  way  it  must  be  acknowledged  that  a  title  to  pursue  would  be  established,  altogetha 
different  in  its  nature  and  effect  from  those  formerly  ascribed  to  a  general  service^ — 
such  title  being  obtained,  not  for  tiie  purpose  of  giving  a  beneficial  rights  bat  merely 
the  character  of  heir,  and  attainable  by  an  indefinite  number  of  individuals  at  the  same 
time,  or  at  different  times,  and  for  different  purposes. 

Upon  this  argument  it  is,  in  the  first  place,  to  be  observed,  that  if,  by  the  deter- 
mination in  the  case  of  Carmichael,  two  distinct  and  opposite  kinds  of  general  service 
have  been  recognised,  the  one  in  question  must  be  held  to  belong  to  the  earlier,  and  not 
to  the  later  species.     For,  first,  it  has  been  in  terminU  decided  that  the  brief  upon 
which  the  defender's  service  was  obtained  was  not  a  pleadable  biie^  although  this  rule 
was  established  from  the  danger  of  the  claimant  dying  unentered,  and  so  being  cut  out 
from  his  right,  if  any  pleading  or  discussion  were  permitted ;  and,  secondly,  it  was 
expressly  decided  that  the  now  pursuer  could  not  interpose  to  interrupt  the  defender's 
general  service,  because  he  did  not  enter  into  a  competition  of  brieves,  as  claiming  to 
be  heir  in  the  same  character.     If  it  had  been  stated  that  the  defender's  object  in 
obtaining  a  general  service  was  not  to  create  or  acquire  any  rights  but  to  prove  a  fact 
which  another  party  had  an  obvious  interest  to  call  in  question,  a  different  determina- 
tion, as  it  appears  to  me,  might  have  been  and  ought  to  have  been  given.     Claiming 
as  the  defender  does,  under  the  last  substitution  of  the  entail,  which  Ib  in  favour  of 
the  entailer's  eldest  heir-female,  and  consequently  admitting  that  unless  such  heir-female 
appears,  the  pursuer's  author,  General  Hamilton,  was  entided,  as  the  last  substitute  oi 
entail,  to  dispose  of  the  estate,  the  pursuer's  interest  appears  to  be  most  direct  and 
unquestionable. 

It  would  be  anomalous,  and  contrary  to  every  rule  of  justice,  that  one  [760]  should 
be  allowed,  under  the  pretext  of  such  a  form,  to  take  a  proof,  which  should  |?rii?id/a^ 
be  held  as  complete,  while  the  party  truly  and  immediately  interested  was  not  permitted 
to  interpose,  or  even  to  know  when  it  was  going  on ;  and  it  would  be  no  less  incon- 
sistent with  our  general  and  ordinary  practice.  Even  after  a  summons  has  been 
executed  against  the  proper  parties,  and  called  in  Court,  a  proof  is  not  allowed  before 
litiB-contestation,  unless  special  cause  is  shown,  and  the  names  of  the  witnesses  specified, 
and  due  intimation  of  the  time  and  place  of  examination  ordered;  and  the  same 
anticipation  of  the  proof,  if  asked,  is  afforded  at  the  same  time  to  the  opposite  party. 

It  is  indeed  an  abuse  of  terms  to  call  a  general  service,  in  such  a  case  as  this,  a 
title  to  pursue.  When  a  standing  investiture  -is  to  be  set  aside,  it  is  not  even  an 
incohate  title,  because,  by  the  tenor  of  the  claim  on  which  it  is  founded,  and  even 
before  it  was  retoured,  it  cannot  be  converted  into  a  proper  or  perfect  title  to  vest  or 
transmit  the  property.  It  may  be  doubted  whether,  as  to  the  entailed  estate  of 
Murdieston,  a  service  as  eldest "  heir-female,"  or  *'  eldest  heir-portioner  "  to  an  individual 
who  was  de  facto  a  member  of  the  entailed  succession,  but  without  mentioning  his 
character  as  such,  or  any  reference  to  the  entail,  could  be  directly  of  any  importance, 
A  special  service  in  the  same  terms,  with  a  precept  from  Chancery,  and  infeftment 
following  upon  it,  would  not  carry  the  entailed  lands.  It  would  not  even  carry  the 
.right  of  challenging  deeds  done  in  contravention  of  the  entail,  which  would  belong^  not 
to  one  described  generally  as  **  eldest  heir>portioner,"  but  to  one  served  **heir  of  tailzie 
or  provision  "  in  the  order  of  succession  pointed  out  in  the  entail. 
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Again,  the  woids  patative  or  tentative,  applied  to  a  general  service  or  title  to 
pursue,  seem  to  have  no  meaning,  but  to  indicate  that  in  such  a  case  it  is  not  in  law  or 
in  form  a  proper  title,  but  regarded  only  as  coming  in  the  place  of  it  upon  equitable 
considerations,  and  where  no  other  form  could  be  used. 

In  some  instances,  apparency,  or  other  actionable  interest  in  lands  or  heritage,  may 
per  8€  give  a  title  to  pursue,  ex,  gr.  in  a  reduction  ex  capUe  lectin  or  in  an  action  for 
recovering  the  rents  or  profits  of  lands  arising  after  the  ancestor's  death ;  and  such  is 
the  case  in  an  action  of  contravention  by  a  remote  substitute  of  entail,  who  may  be 
called  as  the  heir  of  a  certain  individual,  or  of  a  certain  marriage,  or  of  an  entail  different 
from  the  entail  in  question.  In  all  such  cases,  where  the  propinquity  is  not  disputed, 
a  general  service  may  be  held  to  prove  the  &ct  of  the  party  having  an  actionable  interest, 
which  otherwise  might  be  proved,  as  any  other  matter  of  fact,  in  the  course  of  the  action. 
And  so  far,  and  in  such  cases,  a  general  service  may,  in  popular  language,  be  called  a 
title  to  pursue ;  but  the  use  of  a  general  service,  merely  to  prove  or  to  form  part  of  the 
proof  of  a  disputed  fact,  appears  to  be  quite  incompetent,  even  although  it  were  not 
excluded,  as  it  appears  to  me  to  be  to  eveiy  effect,  by  a  previous  genenil  service  by  a 
different  person  as  heir  to  the  same  ancestor.  The  Director  of  Chancery  is  not 
authorized  to  issue  a  brief  avowedly  for  such  a  pur-  [761]  -pose,  and  if  it  could  be 
foreseen,  it  might  be  prevented  by  a  bill  of  suspension  and  interdict ;  or  at  least  the 
ordinary  Judges  before  whom  services  are  carried  on,  might  be  prevented  from  proceed- 
ing by  virtue  of  an  application  having  such  an  objection  in  view. 

By  the  determination  in  the  case  of  Carmichael,  it  will  be  further  observed  that  a 
general  service  was  not  sustained  as  a  titie  to  pursue,  and  the  true  ground  of  decision, 
as  it  appears  to  have  been  understood  by  a  distinguished  Judge  (Lord  Olenlee),  was, 
that  a  general  service,  when  admitted  as  a  titie  to  pursue,  whidh  was  rarely  done,  and 
only  in  particular  circumstances,^  was  a  deviation  from  the  common  law,  and  upon 
equitable  considerations,  and  that  it  could  not  be  admitted  where  the  avowed  object  of 
the  action  was  to  disappoint  a  just  claim ;  and  some  weight  might  be  given  to  the  deter- 
mination of  the  House  of  Lords  in  the  case  of  Sutherland  in  1751,  where  a  pursuer  was 
not  permitted  to  challenge,  on  the  head  of  minority,  a  decree  which  had  been  obtained 
against  him  upon  a  charge  to  enter  heir  to  an  interjected  apparent  heir  who  had  died 
without  making  up  a  titie  to  lands  remaining  in  Juereditate  jaeente  of  the  ancestor  last 
inf eft.  And  although,  in  the  circumstances  of  the  case,  the  only  effect  of  the  decision 
on  the  point  of  titie  was  merely  to  delay  the  question  between  the  parties  until  a  titie 
by  trust-a4judication  was  obtained,  the  general  result  may  be  considered  as  correct^  and 
agreeable  to  law. 

The  reasoning  of  the  defender,  therefore,  cannot  be  rested  upon  the  judgment  in  the 
case  of  Carmichael,  by  which  action  was  denied  generally  to  a  party  possessed  of  such  a 
titie.  It  is  upon  the  declarations  and  findings  contained  in  the  interlocutor,  or  rather 
upon  some  parts  of  these  opposed  to  the  general  result,  that  a  conclusion  is  drawn,  that 
if  the  case  had  been  in  all  its  circumstances  similar  to  the  present,  an  opposite  judgment 
might  have  been  given. 

But,  on  a  different  and  much  more  general  ground,  (which  in  the  present  instance 
should,  in  my  opinion,  lead  to  a  contrary  result  from  that  suggested  by  the  defender,) 
the  judgment  in  the  case  of  Carmichael,  so  &r  as  it  rejected  a  general  sevice  as  a  title 
to  pursue,  was  perfectiy  correct,  and  agreeable  to  the  general  principles  of  our  law. 

Before  the  enactment  in  1695,  c.  24,  an  heir  could  not  directiy  claim  an  estate  which 
had  belonged  to  his  ancestor,  or  in  any  respect  intermeddle  with  the  ancestor's  estate, 
without  subjecting  himself  to  the  payment  of  all  the  ancestor's  debts.     It  was  also  held 


^  Ex,  gr.  In  order  to  a  challenge  of  an  adjudication  or  other  security  on  land,  where 
a  general  service  as  heir  to  the  debtor  authorizes  a  challenge  of  the  grounds  and  warrants 
of  the  security,  and  almost  by  necessary  consequence  to  set  aside  the  security  itself,  as 
in  the  case  of  Homes  and  Stephenson, — or  where,  the  defender  having  by  his  infeft- 
ment  divested  the  ancestor,  a  special  service  could  not  be  obtained.  In  such  a  case  as 
the  present,  where,  upon  obtaining  a  decree  of  irritancy,  which  may,  and  in  many  cases 
must  be  done  without  a  service,  the  enactment  in  1685  authorizes  the  next  heir  of  entail 
to  serve  to  the  person  last  in  the  fee  who  had  not  contravened,  every  pretext  for  a 
deviation  from  the  general  rule  is  taken  away. 
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incompetent^  in  Tirtae  of  a  general  [782]  aervioei  to  challenge^  upon  eztrinaic  groimdsi 
an  inf ef tment  in  proper^  in  f aTonr  of  a  third  party,  nnlesB  where,  by  yirtne  of  that 
infeftmenti  ttie  anoeator  had  been  denuded,  so  as  to  prevent  a  special  serrioe  in  faTonr 
of  the  next  heir.  Indeed,  unless  in  cases  of  absolute  necessity,  it  would  have  been 
quite  utmost  that  the  right  of  a  party  infeft  should  be  liable  to  challenge  at  the  instsnoe 
of  one  who  had  no  immediate  right  in  the  subject,  and  whose  proceedings^  however  oon- 
dusive  against  him,  oould  not,  after  his  death,  prevent  a  repetition  of  the  challenge  at 
the  instance  of  the  next  and  eveiy  subsequent  heir. 

But,  by  the  enactment  already  mentioned,  the  situation  of  parties  was  placed  upon 
a  mote  just  and  consistent  footing.  The  heir  is  thereby  enabled  in  eveiy  case,  without 
incurring  a  passive  title,  (unless  he  also  enter  into  possession,)  to  vest  in  himself  by  a 
trust  abjudication,  an  active  title  as  to  every  heritable  right  or  cJaim  which  might  belong 
to  any  one  or  more  of  his  ancestors,  according  to  the  terms  of  the  chaige  to  enter  heir 
which  are  employed.  He  may  do  so  even  with  reference  to  an  entailed  estate,  end 
although  his  right  of  soccession  is  under  challenge,  as  in  the  noted  case  of  Roxburighe ; 
also  where  it  is  doubtful  whether  the  ancestor  is  dead  or  alive.  But  while  all  t^ese 
advantages  are  secured  to  the  heir,  or  to  the  party  asserting  himself  to  be  heir,  and 
making  up  titles  in  the  manner  specified  in  the  statute,  the  adverse  party  is,  as  in 
justice  he  ought  to  be,  protected  from  all  the  inconveniences  and  hardships  arising  from 
any  former  practice  in  these  respects.  Before  the  right  is  finally  recognized,  thorefore^ 
if  the  fact  is  denied,  the  trustadjudger  must  prove  that  his  constituent  is  the  true  heir. 
He  must  do  so  under  the  eye  of  the  defender,  who  is  authorised  to  bring  a  oontrary 
proof ;  and  this  proof  may  be  brought  even  after  the  truster^s  death,  in  the  same  manner 
as  if  the  adjudication  had  heen  led  for  an  ordinary  debt.  And  if,  in  the  litigation  which 
follows,  the  defender  is  successful  on  the  merits  of  the  action,  no  sfter  challenge  can  be 
brought  against  him.  From  this  it  follows,  in  my  humble  opinion,  that  in  no  case  (and 
least  of  all  in  the  circumstances  here  occurring)  can  a  party  now  be  permitted,  under 
the  colour  of  a  general  service,  to  challenge  a  standing  investiture.  In  such  circum- 
stances, both  justice  and  equity  concur  to  control  and  undo  the  effect  of  any  examples 
which  could  be  pointed  out  as  authorizing  a  different  course. 

I  have  still  some  observations  to  make  upon  the  terms  of  the  judgment  in  the  case 
of  Carmichael,  which  appear  to  be  incorrect  in  many  points  of  view.  1.  It  is  there  said 
that  at  common  law  a  general  service  affords  a  title  to  challenge  an  existing  investiture ; 
whereas  in  another  place  it  is  said,  more  correctly,  to  be  merely  an  inchoate  or  tentative 
title,  and  admissible  where  there  is  a  just  and  equitable  interest  in  the  party  so  served, 
which  cannot  otherwise  be  followed  out.  It  has  been  shown,  however,  that  there  was 
no  such  title  by  the  common  law,  (if  there  was,  it  does  not  appear  that  a  Court  of  Law 
could  deny  the  legal  effect  to  it^)  and  that,  since  the  date  of  ^e  enactment  in  1695,  the 
equity  is,  and  [7&]  m^t  in  every  case  be,  on  the  other  side.  2.  Although,  in  the  ci^ 
cumstances  of  the  case,  a  general  service  is  held  to  be  inadmissible,  yet  the  interlocutor 
not  only  finds  that  the  infeftment  which  Miss  Carmichael  attempted  to  challenge  was 
liable  to  reduction,  and  that  it  could  not  stand  in  the  way  of  Uie  person  makuig  up 
titles  by  infeftment,  but  it  "  reduces  "  and  sets  aside  the  same,  while  it  declares  "  that 
the  infeftment  must  remain  a  valid  and  effectual  title  to  the  defender  until  the  pursuer 
enters  therein."  Thus,  upon  a  title  which  is  declared  to  be  ineffectual,  the  investiture 
is  reduced,  but  at  the  same  moment  the  investiture  is  held  to  be  valid  until  a  title  by 
service  is  made  up ;  whereas,  in  opposition  to  this,  it  humbly  appears  to  me,  1.  That 
without  a  service,  and  merely  by  means  of  a  trust-adjudication,  the  pursuer  herself  and 
a  fortiori  the  descendants  of  her  body,  may  obtain  a  decree  of  reduction  without  being 
liable  in  a  passive  title,  unless  they  enter  into  actual  possession  ;  and,  2.  Most  certainly, 
for  at  least  forty  years  after  the  date  of  the  judgment  in  the  House  of  Lords,  and  to  a 
time  altogether  indefinite,  if  the  legal  interruptions  are  used,  every  creditor  of  Miss 
Carmichael  or  of  her  issues  may  attach  the  estate,  and  carry  it  off  from  the  present 
possessor,  whether  she  or  they  make  up  a  title  by  service  or  not  Indeed  it  is  not  easy 
to  see  how  a  prescriptive  right  could  be  acquired  upon  a  title  thus  reduced  and  declared 
ineffectual,  except  as  affording  a  personal  plea  against  Miss  Carmichael 

Perhaps  the  opinion  thus  delivered  has  exceeded  the  ordinary  limits;  but  the 
question  is  of  very  great  importance.  And  it  humbly  appears  to  me,  that  without 
showing  any  want  of  deference  to  the  ultimate  judgment  in  the  case  of  Carmichael, 
which  was  pronounced  in  general  terms,  we  ought  in  this  case,  consistently  with  the 
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principles  of  the  law  of  Scotland,  to  reject  the  defender's  general  service  as  a  title,  or 
making  part  of  a  title,  to  challenge  the  pursuer's  tight. 

Lord  Balorat. — ^Alexander  Inglis  of  Murdieston  executed  an  entail  of  that  estate 
in  favour  of  Alexander  Hamilton  and  others  in  1719,  and  he  is  the  common  ancestor  of 
the  parties.  He  appears  to  have  died  soon  thereafter,  and  the  institute  of  the  entail 
made  up  tides  in  common  form  in  October  1722. 

The  entailer  had  a  brother,  Nathaniel ;  and  it  appears  that  his  son  William  was, 
upon  the  26th  April  1720,  served  heir  in  general  to  his  uncle  Alexander  Inglis  de 
Murdingston ;  and,  as  the  retour  bears,  **  quod  diet.  Gulielmus  IngUs  est  legitimus  et 
propinquior  hssres  diet,  quond.  Alexandri  Inglis,  sui  patrui." 

Thereafter,  on  the  4th  April  1821,  Dr.  Eamsay  purchased  a  brief  from  Chancery, 
directed  to  the  Sheriff  of  Edinburgh,  for  serving  himself  ''  nearest  lawful  eldest  heir- 
portioner  of  the  deceased  Alexander  Inglis  of  Murdieston,  the  brother  of  his  great- 
great-grandfather;"  and  after  sundry  proceedings  of  no  importance  in  the  question,  he 
was  so  served. 

These  proceedings,  which  gave  birth  to  many  others  unnecessary  to  be  detailed, 
produced  the  discussion  of  the  present  very  genersi  and  important  question,  "Whether, 
after  a  title  by  general  service  having  hem  ex-  [764]  -pede  by  WiUiam  Inglis,  nephew 
of  Alexander  Inglis  of  Murdieston,  as  nearest  and  lawful  heir  to  his  said  uncle,  a  sub- 
sequent general  service  of  any  person  as  eldest  heir-portioner  to  the  said  Alexander 
Inglis  is  a  competent  title." 

Considering  that  Dr.  Bamsay  has  already  vested  in  him  a  tentative  title  by  an 
abjudication  on  a  trust-bond,  it  is  not  easy  to  discover  what  interest  can  accrue  to  the 
present  parties  by  the  litigation  of  so  general  a  point. 

When,  however,  considered  as  a  mere  general  point  in  the  law  of  Scotland,  it  is  one 
of  the  greatest  importance,  and  must  be  approached  with  great  caution  and  deliberation. 

All  questions  relative  to  succession  are  important.  It  is  to  be  remembered  that 
propinquity  is  the  primary  foundation  of  all  succession.  In  the  earlier  stages  of  society, 
a  man's  family  have  been  considered  as  eo-^hmtni  and  copartners  in  his  property.  In 
the  progiess  of  time  they  became  neee98arii  and  voiutUarii  hoeredea.  This  is  well 
exempMed  in  the  Boman  law.  Even  in  our  own  law,  as  remaining  in  full  vigour, 
there  are  certain  rights  to  which  pure  and  naked  propinquity  gives  a  right  and  title 
complete  and  no^m,  and  entitles  the  party  to  stretch  forth  his  hand  and  seize  that 
pecxQiar  tight  In  such  cases  it  may  be  said  that  mortuus  aasii  vivum.  But  it  is  known 
to  all,  that  the  feudal  and  civil  laws  suggested  and  introduced  many  important  regula- 
tions which  are  now  engrafted  into  our  law.  An  heir  came  to  be  viewed  as  eadem 
peraana  cum  defundOy  and  was  held  to  step  so  completely  into  the  shoes  of  his  ancestor, 
as  to  be  liable  for  all  the  burdens  and  obligations  of  his  predecessor,  whatever  might  be 
the  ^* emdumenhan  aueceaaionia"  Whenever  that  was  understood,  it  then  became  a 
matter  of  justice  to  require  a  declaration  from  every  heir  of  his  consent  and  willingness 
to  be  subjected  to  his  ancestor's  burdens  and  obligations.  Hence  arose  the  odiHo 
hcBreditatia^  and  the  geaiio  pro  hoBrede^  which  is  truly  a  species  of  adUio^  being  a  declara- 
tion of  intention  by  &ct8,  while  the  other  is  by  formal  words. 

As  land  at  an  early  period,  with  its  relative  tights,  both  real  and  personal,  con- 
stituted the  most  importuit,  if  not  even  the  great  proportion  of  property  in  Scotland,  it 
is  easy  to  perceive  that  the  feudal  law  necessarily  tended  to  give  a  strong  tinge  to  all 
our  forms  and  customs.  The  delivery  of  possession  of  land  by  a  superior  to  his  vassal, 
and  the  reception  and  acknowledgment  of  an  heir  of  a  vassal  in  prceaentic^  most 
naturally  led  to  the  remit  to  an  inquest  to  investigate  the  propinquity  of  the  heir,  and  his 
title  to  demand  the  adUio  hcereditaHa  to  his  ancestor.  In  the  case  of  Crown  vassalage, 
whore  it  was  impossible  for  the  Crown  to  know  the  circumstances  and  situation  of  all 
its  vassals,  nothing  could  possibly  be  more  appropriate,  or  more  natural  and  obvious, 
than  to  remit  to  the  Crown  officers  of  the  district  to  investigate,  by  an  inquest  of  the 
neighbourhood,  the  claim  and  request  of  the  heir.  The  origin,  therefore,  of  services,  by 
which  a  title  was  created  to  the  proximua  Tuerea  protnaione  legia  vd  hominia^  in  order  to 
obtain  feudal  delivery  of  his  ancestor's  heritable  rights  [766]  and  to  make  his  own 
adUio  hcsreditaiiay  is  most  clear  and  distinct.  This  was  called  the  special  service,  and 
a  brief  or  mandate  for  inquiry  and  answer  was  prepared  for  the  purpose,  and  well 
adapted  for  attaining  the  end.  At  this  period  of  our  law,  the  whole  purpose  was 
accomplished  by  this  proceeding;  for,  as  justly  observed  by  Erskine,  "At  tJiat  time 
SHAW,  VOL.  IL  37 
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then  eoold  not  povibly  be  aa  imperfect  petMtul  right  of  iaada,  becanse  the  propct 
feudal  rig^t  wsa  oompleted  at  ooce  by  a  single  act,  and  cmueqnentlj  the  points  at  head* 
of  the  brief,  into  which  it  was  the  inquesf e  baBineea  to  inqoir^  irere  entirelf  adapted 
to  a  special  eemce ; "  Erak.  m.  8,  6fi.  It  is  proved  by  our  inrtitational  irriteis  that  no 
brieves  of  inqaeet  paMed,  unless  where  the  deceased  died  eeieed  in  heritable  subjects. 

In  this  matter  we  have  no  concern  with  moveablea,  except  heirship  moTeaUea,  and 
□o  concern  with  pure  personal  rights  falling  under  executry,  which  w«re  managed  in  a 
different  way,  and  guided  by  rules  of  law  applicable  thereto.  But  still  tiiere  were  sub- 
jects or  rights  which  were  incapable  of  infeftment,  which  descended  to  heirs,  and  in 
progress  of  time  titles  to  land  aud  heritable  anl^ects  came  to  be  separated  from  actual 
entry  and  poeaession  in  the  forms  of  law. 

The  plain  and  natural  mode  for  acquiring  these  rights  was  for  the  person  nearest  in 
propinquity  either  brmi  manu  to  aeiis  the  subject,  or  to  claim  the  ri^t ;  and  if  this 
was  disputed,  then,  upon  showing  his  propinquity,  to  demand  the  aid  and  assistance  of 
the  Judge  or  Sovereign  to  bestow  it  on  bun.  Allodial  property  can  be  tranaferred  from 
the  dead  to  the  living  in  no  other  manner  at  this  day.  But  hare  again  it  may  be 
remarked,  that  as  we  have  for  a  course  of  centuries  held  the  heir  to  be  "  eadaat  permma 
aim  d^utieio,"  and  so  liable  for  all  his  ancestor's  obligations,  thero  came  to  be  a  necessity 
tar  allowing  an  option  to  an  heir  entitled  to  take  those  heritable  rights  tranamissiUe  t? 
propinquity,  or  incomplete  from  want  of  the  ancestor's  infeftinent,  either  to  claim  the 
Buccesaion,  or  to  abandon  i^  as  it  suited  his  interest.  Hence  arose  the  general  service^ 
being  ttie  aditio  htvnditaiu  in  that  species  of  right,  which  evidenUy  came  to  be  intro- 
duced, when,  from  the  progress  of  time,  that  species  of  property  became  of  more  import- 
ance, and  when  t^a  rights  of  land,  from  the  change  of  forms^  was  allowed  to  atand  for 
a  length  of  time  on  personal  and  incomplete  titles. 

Lord  Eamas  ofaeerves  that  our  authors  are  silent  as  to  the  purpose  for  which  a 
general  service  was  introduced;  Elucid.  art  IS.  But  certainly  there  is  no  explanaticm 
more  natural  than  the  one  alluded  to,  and  particularly  having  in  view  that  it  was  the 
fashion  and  inclination  of  the  time  to  make  every  thing  feudal,  aud  to  be  guided  bf 
feudal  forms.  Lord  Eames  farther  observes,  "  That  the  general  service  is  of  no  great 
antiquity ;  it  followed  the  special  service  at  a  great  distance  of  time,  and  is  an  awkward 
imitation  of  it.  Every  circumstance  proves  that  it  most  have  been  introduced  by 
ignorant  practitioners  without  the  authority  of  the  Legislature,  and  probably  without 
£e  direction  of  the  Supreme  Court ; "  Elucid.  art.  1 6. 

[766]  The  oldest  general  retour  now  on  record  is  dated  the  16bh  of  December  1571. 
Looking  at  the  nature  of  the  rights,  the  oly'eot  of  the  general  service,  the  latenns  of 
its  introduction  into  our  practice,  the  defect  to  be  supplied,  and  the  purpose  to  be 
attained,  it  b  perfectiy  evident  that  the  grand  aud  primary  object  was  to  establish  the 
propinquity  of  the  party,  and  by  hie  claim  to  declare  his  willingness  to  sustain  the 
character  of  heir.  It  was  a  true  declarator  of  propinquity,  and  nothing  else.  The 
utility  of  this  is  manifest  and  obvious.  For  suppose  no  such  form  had  been  adopted, 
then  the  heir,  in  consequence  of  his  propinquity,  and  being  willing  to  assume  the  cha- 
racter of  heir,  either  must  have  been  entitled  at  his  own  Imnd  to  seize  such  rights,  or 
some  form  of  action  must  have  been  contrived  to  authorize  him  to  do  so.  In  either  way 
it  was  his  propinquity  alone  which  gave  him  the  titie,  and  so  under  that  tiUe  he  must 
have  been  authorued  to  raise  actions  against  debtors  and  intruders  to  enforce  hia  right, 
and  in  each  and  every  action  be  must  have  been  compelled  to  bring  a  proof  of  his  pro- 
pinquity to  establish  his  right 

8u<m  a  proceeding  must  have  been  endless  and  absurd ;  but  all  is  cured  and  all 
trouble  saved  by  the  general  service,  which,  taking  evidence  of  the  propinqui^  under 
competent  authority,  establishes  the  fact  primd  facie,  and  saves  all  fiuliher  controversy. 
That  the  general  service  was  introduced  in  oidei  to  create  a  declarator  of  propinquity, 
is  manifest  from  a  curious  fact  mentioned  by  Mr.  Erskine.  "There  is  still  extant  in 
the  charter-chest  of  the  bmily  of  Stirling  of  Keir  a  decree  of  the  Sheriff  of  Dumbarton, 
dated  November  29, 1532,  whereby  the  Sheriff  cognoeces  a  person  to  be  next  heir  of  the 
deceased,  without  an  inquest,  in  pursuance  of  t^e  King's  letter  directed  to  him,  pro- 
ceeding on  the  heir's  complaint  that  he  could  not  purchase  a  brief,  in  r^aid  his  ancestor 
had  alienated  all  his  heritage,  and  was  so  disseised  when  he  i^ed."  Eiak,  iii.  8,  66. 
Ibis  document  fierM  proves,  1.  That  genenl  services  were  not  then  in  practice;  2.  That 
righta  incapable  of  sasine  must  have  been  transmitted  by  the  declared  poesesaiot)  of  the 
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nearest  heir  by  propinquity ;  and,  3.  That  as  a  declarator  of  propinquity  was  unknown, 
the  general  seryice  was  introiduced  to  supply  that  defect  j  and  that  the  same  has  become, 
ds  praxi^  the  legal  substitute  for  a  declarator  of  propinquity,  and  for  that  sole  end  and 
purpose.  Accordingly  it  is  laid  down  by  Stair,  that "  a  retour  to  an  annual  rent,  bearing 
to  be  granted  to  heirs  whatsoever,  and  that  the  person  retoured  was  heir  in  the  said 
annual  rent,  was  found  to  instruct  him  general  heir,  though  it  did  not  bear  per  expressum 
that  he  was  heir  generally,  but  only  in  that  annual  rent;  Feb.  9,  1676,  Drummond; 
Stair,  iii.  6,  25. 

Ilie  principle  here  acknowledged  is  most  important,  as  it  proves  that  the  general 
service  is  truly  a  declarator  of  propinquity,  and  nothing  else.  This  is  further  instructed 
by  the  acknowledged  peculiarity  of  the  general  service,  that  it  is  competent,  and  may 
take  place  "  without  reference  to  any  suQect  wherein  the  ancestor  died  infeft,  or  even 
to  any  particidar  [767]  subject  whatever ; "  or,  as  otherwise  expressed,  it  may  be  used, 
though  it  bears  no  reference  to  any  particular  subject  or  right,  ''  and  wheite  nothing  is 
carried  thereby ; ''  Bank.  iii.  5,  sect.  2,  §  14. 

It  Ib  particularly  to  be  kept  in  view,  that  a  service  consists  of  the  brief,  which  is  the 
warrant — the  claim  signed  by  the  party  or  his  special  mandatory,  which  must  enumerate 
all  the  links  of  propinquity  connecting  the  party  with  the  ancestor — and  the  verdict, 
which  must  apply  to  the  claim.  "As  for  propinquity,  the  degrees  by  which  it  is  con- 
nected ought  to  be  specified  in  the  claim ;  and  if  an  inquest  should  serve  one,  without 
particularly  specifying  every  link  in  the  chain  of  propinquity,  it  is  a  good  ground  for 
setting  aside  the  service;"  Stair,  ii.  5,  35;  Dune,  July  22,  1629,  E.  Cassillis.  "When 
any  degree  of  propinquity  is  proved,  it  is  presumed  to  be  the  nearest,  unless  a  nearer  be 
either  proved  or  notoriously  known ;  for  it  resolves  into  this  negative,  and  there  is  no 
nearer  degree,  which,  like  all  other  negatives,  proves  itself.  And  even  the  remotest 
degree  supports  the  service,  and  excludes  the  Crown's  right  as  ulHmu8  Tuerea;"  Ersk. 
iii.  8,  66. 

If  the  general  service  had  been  required  at  an  earlier  period  of  our  law,  it  is  likely 
that  a  peculiar  brief  would  have  been  contrived,  or  the  parties  left  to  a  declarator ;  but 
as  the  brief  used  in  the  special  service,  and  already  known,  did  particularly  involve  the 
matter  of  propinquity  to  the  ancestor,  it  was  natural  enough  to  adopt  the  form  of  that 
warrant,  without  attending  to  what  was  the  limited  object  of  that  other  inquest,  who 
had  no  powers  to  investigate  the  rights  of  the  ancestor,  and  could  find  nothing  but  that 
the  claimant  stood  in  a  certain  degree  of  relationship  to  the  ancestor.  In  services  the 
matter  is  regulated  by  the  claim  of  the  party ;  and  as  no  rights  can  be  the  object  of  a 
general  service,  from  the  very  nature  of  things,  all  that  can  be  claimed,  and  all  that  can 
be  found  by  the  inquest  is,  that  the  claimant  stands,  by  certain  links,  in  a  certain 
degree  of  propinquity  to  a  deceased  ancestor.  The  brief  in  a  general  service  is  nothing 
but  a  general  warrant  to  convoke  the  inquest,  who  must  be  guided,  and  are  legally 
bound  to  be  guided,  by  the  terms  of  the  claim.  The  general  service  having  in  its  form 
no  reference  whatever  to  rights  of  any  description,  it  is  truly  nothing  else  than  a 
declarator  of  propinquity  acknowledged  de  praxi  for  these  two  centuries,  and  which 
every  one  is  entitled  to  have,  vdUat  quantum. 

The  next  point  for  consideration  is,  what  are  the  effects  of  a  general  service,  which 
appear  to  establish  still  more  its  origin,  purpose,  and  nature? 

1.  The  brief  in  a  general  service  Ib  not  a  pleadable  brief.  It  cannot  be  opposed. 
It  has  been  resorted  to  de  praxi  to  prove  propinquity,  but  not  ejA  probaito  probata.  It 
is  a  primd  facie  opinion  of  certain  persons  legally  authorized  to  give  that  opinion  in  a 
legal  form.  A  general  retour  is  held  pro  veritate  quoad  the  tenor  and  purpose  of  that 
retour ;  that  is  to  say,  being  ex  facie  a  valid  general  retour,  it  is  held  valid  qua  such 
until  it  is  reduced.  But  then  it  is  no  better  evidence  for  any  extrinsic  proposition  than 
any  other  public  instrument.. 

[768]  A  general  retour  can  only  be  brought  to  prove  two  foots — 1.  That  the  ancestor 
died — 2.  That  the  claimant  served  by  that  retour  was  in  the  propinquity  therein  set 
forth.  Now,  in  ordinary  cases,  both  these  propositions  are  received  on  mere  habit  and 
repute.  Seldom  is  a  witness  brought  who  saw  the  death  of  the  ancestor,  or  who  saw 
the  birth  of  the  claimant.  This  kind  of  evidence  by  habit  and  repute  must  be  received 
in  general  services,  otherwise  there  could  scarcely  ever  be  a  general  service.  But,  for 
this  very  reason,  a  general  service  is  not  jp^  ee  sufficient  proof  of  the  propinquity,  where 
that  propinquity  must  be  proved  for  another  purpose.    The  retour,  like  any  other 
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yeidict,  is  that  formal  instramait  which  the  law  requiiefl^  to  pfove  eertaiii  hctB  fat  a 
certain  purpose,  and  to  the  extent  of  that  purpose  it  is  in  law  believed ;  beyond  that 
purpose  it  is  nothing  but  an  adminicle. 

2.  A  general  serrioe,  prtmd  itutanHd^  confers  on  the  party  a  tentative  titla  This 
applies  to  all  rights,  whether  infeftment  or  no  infeftment  has  followed.  This  was 
settled  in  two  cases  to  be  found  in  Eilkerran,  19th  February  1740,  Spruel  v.  Sproel 
Crawfurd ;  and  Homes  v,  Stevenson,  6th  November  1746. 

3.  As  has  been  already  noticed,  a  general  service  is  not  a  pleadable  brie^  and  none 
can  interfere,  unless  he  is  a  competitor ;  and  for  that  reason  it  is^  that  whenever  the 
party  founding  upon  that  title  comes  to  affect  and  claim  what  is  vested  in  others,  and 
an  adverse  interest  is  created,  then  the  right  to  challenge  the  verdict  emerges,  and  it  is 
competent  to  show  than  an  erroneous  conclusion  has  been  formed  by  the  jury.  This 
is  extremely  well  shown  by  the  case  Hunter  v.  Lady  Forbes,  8th  July  1813.  It  wa% 
however,  acknowledged  on  all  sides  that  a  reduction  of  the  service  was  necessaiy, 
thereby  proving  and  demonstrating  that  the  jue  9angmni8  wt^aprimd  facie  established, 
and  that  t}mjus  mrngtUnU  per  se  did  confer  a  title. 

4.  and  lastly.  One  of  the  effects  of  a  general  service  is  to  cany  from  the  ancestor 
to  the  person  so  serving  all  heritable  rights,  either  not  requiring  infeftment^  or  upon 
which  infeftment  has  not  followed.  From  the  period  of  the  retour,  they  are  vested  in 
the  heir,  though  de  fado  they  should  be  allowed  to  remain  apparently  in  the  name  ol 
the  ancestor ;  Stair,  iii  5,  26. 

Bankton,  iii.  5,  sect.  21,  in  like  manner  states,  that  this  service  "  fully  carries  aud 
states  the  right  in  the  heir's  person  that  was  in  the  deceased,  in  such  manner  that^ 
though  he  die  before  he  perfect  the  right  in  his  own  person  by  infeftment^  the  next 
heir  must  serve  to  him." 

These  acknowledged  and  undoubted  principles  of  law  being  premised,  it  humbly 
appears  to  me  that  the  question  whether,  "one  general  service  being  expede  to  an 
ancestor,  a  subsequent  general  service  is  competent  to  the  same  person,"  is  easily  solved. 
And  as  to  the  case  in  hand;  it  may  also  be  premised  and  admitted  that  all  the  heritable 
rights  possessed  by  Alexander  Inglis,  of  a  certain  description,  were,  by  the  general 
service  of  William  Inglis  in  1720,  carried  to  him  complete,  and  must  again  be 
[769]  taken  out  of  his  person  by  a  service  to  hinu  But  all  this  solves  not  the 
question. 

It  is  apprehended  that  any  doubt  which  has  arisen  in  this  case,  has  been  created  by 
taking  quite  too  limited  a  view  of  the  general  service. 

1.  There  is  no  tight  whatever  competent  to  a  man  but,  by  that  admirable  contriv- 
ance of  the  law  of  Scotland,  the  process  of  declarator,  may  be  declared. 

The  ju8  sangtUnis  is  a  valuable  rights  and  from  which  may  arise  and  flow  many 
other  valuable  rights.     No  lawyer  can  doubt  but  that  it  is  competent  for  any  man  to 
prove  and  establish  his  propinquity  to  any  ancestor  he  inclines.    In  many  cases  this 
propinquity  a  priori  must  be  established  incidentally  before  any  thing  can  be  attained — 
and  if  so,  it  must  be  competent  to  establish  it  per  m.    We  have  never  been  in  the 
practice  of  bringing  declarators  of  propinquity — for  this  plain  reason,  that  the  necessity 
of  this  proceeding  has  been  superseded  by  the  general  service,  the  essence  of  which 
truly  consists  in  establishing  propinquity,  and  nothing  eLse.    No  doubt  certain  conse- 
quences follow,  but  they  are  ai^uncts  and  extrinsic    No  lawyer  can  look  at  the  intro- 
duction of  general  services,  and  the  mode  which  was  adopted,  but  must  acknowledge 
that  it  is  a  way  of  declaring,  in  a  particular  form,  the  propinquity  of  the  party.    But 
it  is  to  be  remembered  that  the  ju8  sanguinis  is  stamped  by  the  law  of  nature  upon 
every  individual.     When  A.  dies,  B.  has  the  right  to  establish  his  propinquity  to  him ; 
and  when  B.  is  swept  off,  what  inconsistency  is  there  in  G.  establishing  that  he  is  then 
the  nearest  existing  relation  to  A.  t    What  can  prevent  his  declaring  tius/tM  eanguims  t 
The  establishing  propinquity  by  evidence  before  an  inquest  is  a  far  more  appropriate 
mode  than  by  following  out  a  common  declarator,  which  in  all  likelihood  would  have 
been  adopted,  if  special  services  had  not  led  the  way.    This  mode  was  more  agreeable 
to  our  feudal  forms  and  feudal  ideas,  and  far  better  adapted  for  the  purpose  in  view. 

2.  As  the  general  object  of  services  is  to  obtain  something  beneficial,  an  erroneous 
view,  it  is  humbly  thought^  is  taken  of  the  nature  of  the  genial  service.  It  is  assimi- 
lated to  a  special  service,  and  it  is  supposed  to  apply  to  one  class  of  rights,  while  ttie 
special  is  applied  to  another ;  and  so,  that  if  the  special  is  made  complete  by  inf eft- 
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ment)  and  exclade  any  other  service,  then  that  the  general  aervice,  when  retoured, 
.must  also  exclude  every  other  suhsequent  service.  No  douht  it  will  be  excluded  as  to 
the  subjects  transferred,  but  it  never  can  exclude  the  jus  sanguinis  which  arises  to 
every  one  when  he  exists.  The  general  service,  from  its  nature,  transfers  no  right 
whatever  which  the  ancestor  had  to  any  one  subject.  It  establishes  propinquity,  which 
authorizes  the  party  to  possess.  If  so  limited  a  view  was  taken  of  the  general  service, 
then  no  general  service  could  take  place,  unless  some  right  existed  in  the  person  of  the 
ancestor  of  a  certain  quality,  just  in  the  same  manner  as  in  a  special  service,  which 
cannot  possibly  exists  unless  the  ancestor  has  died  possessed  of  some  heritable  property 
in  which  he  has  been  infef t.  But  this  is  not  correct ;  for  it  is  admitted  on  all  hands, 
and  by  all  our  institutional  writers,  [770]  that  a  general  service  is  perfectly  legal  and 
competent,  without  the  least  regard  to  any  right  whatsoever.  It  is  by  taking  this 
limited  view  of  the  matter  that  the  appearance  of  inconsistency  is  created,  of  there 
being  two  or  more  services  to  the  same  person.  Every  person  descended  from  a  common 
ancestor  may  establish  his  propinquity  to  that  ancestor.  Perhaps  all  rights  vested  in 
the  ancestor  may  be  extinguished ;  but  it  is  impossible  to  extinguish  the  jus  sanguinis^ 
which  may  confer  certain  rights. 

3.  The  law  since  1695  has  countenanced  the  tentative  procedure  by  adjudication  on 
a  trust-bond,  and  the  truster  may  be  charged  to  enter  to  any  predecessor  or  ancestor  he 
inclines.  It  is  competent  to  the  adverse  party  in  that  case  to  show  a  defect  of  title  by 
denying  the  propinquity,  which  must  be  established  aliunde^  if  challenged,  just  as  in  a 
general  service ;  but  no  one  ever  doubted  the  nature  of  the  tentative  right.  But  the 
general  service  is  a  more  legitimate  mode,  as  it  affords  the  means  of  showing  the  links 
of  propinquity,  and  exposes  to  the  public  eye  the  right  of  the  party.  It  moreover 
declares  the  willingness  of  the  claimant  to  represent  his  ancestor,  which  in  some  cases 
may  be  dangerous,  and  which  of  course  has  led  parties  generally  to  the  more  exception- 
able mode  of  adjudging  on  a  trust-bond. 

4.  If  it  was  law  that  one  general  service  to  an  ancestor  or  predecessor  excluded  all 
other  general  services  to  him,  it  is  not  easy  to  see  how  there  ever  could  be  a  general 
service  to  any  remote  ancestor  possessed  of  any  property  at  all,  or  to  whom  it  could  be 
of  any  use  to  serve.  In  this  question  a  special  service  would  just  have  the  same  effect, 
as  it  includes  a  general  service  efusdem  generis.  Suppose  a  father  infef t  has  a  number 
of  sons,  some  of  whom  successive  serve  heirs  in  special,  but  never  take  infeftment,  and 
suppose  one  of  them  seUs  as  apparent  heir,  thereby  taking  away  any  benefit  from 
succeeding  heirs ;  it  appears  rather  strange  to  contend  that  the  other  sons,  in  their 
Older,  could  not  take  out  a  general  service  to  prove  their  propinquity  to  their  hwn 
father. 

5.  But  what  is  decisive  upon  this  general  point  is  this — that  there  may  cases  arise, 
where  ex  necessUaie  there  must  be  a  second  service  to  the  same  ancestor  to  create  a 
tentative  title.  This  may  frequently  happen  in  second  marriages.  For  instance,  in 
this  very  case,  suppose  William  Inglis  had  had  a  sister  by  the  full  blood,  and  a  brother 
consanguinean,  then  the  full  sister  and  her  descendants  were  the  heirs  of  William, 
while  most  unquestionably  his  half-brother  would  have  been  the  heir  of  Alexander,  the 
ancestor.  Therefore  the  serving  heir  to  William  would  not  make  that  person  neces- 
sarily heir  to  Alexander. 

Lastly,  the  practice  of  the  country  has  been  undoubted.  It  has  been  left  free  to 
all  to  establish  their  propinquity  by  a  jury  to  their  most  remote  ancestors,  where  it 
never  was  intended  to  take  any  heritable  right  either  of  a  real  or  personal  nature,  but 
simply  to  establish  the^itf  sanguinis.  After  all,  it  is  impossible  to  lay  out  of  view  the 
case  of  Miss  CarmichaeL  Perhaps  the  point  was  not  so  prominently  brought  forward 
as  in  the  present  case ;  but  it  is  evident  what  was  the  opinion  of  the  Court,  and  even 
of  the  counseL  And  when  the  true  nature  of  a  general  [771]  service  is  considered  as 
being  nothing  but  a  declarator  of  propinquity,  there  is  no  inconsistency  in  the  terms  of 
the  judgment. 

Upon  the  whole,  therefore,  with  the  above  explanation,  I  am  humbly  of  opinion 
that  the  general  service  of  Dr.  Bamsay  is  neither  inept  nor  incompetent. 

LoBD  GiLLiBB. — I  concur  in  opinion  with  Lord  Balgray. 

LoBO  Cringlbtib. — ^The  point  on  which  my  opinion  is  required  is,  "  Whether,  after 
a  title  by  general  service  having  been  ezpede  by  William  Inglis,  nephew  of  Alexander 
Inglis  of  Mnrdiestoni  as  nearest  and  lawful  heir  to  his  said  uncle,  a  subsequent  general 
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aervice  of  any  person  u  eldest  heir-portioner  to  the  eaid  Alexander  Inglis  is  a  competent 
title!" 

I  do  not  think  that  any  judgment  given  by  the  Conrt  regulates  this  case ;  so  that 
my  opinion  must  be  founded  on  general  principles  of  law,  which  are,  even  by  the 
defender  Dr.  Bamsay  himself,  admitted  to  rule,  that  a  second  general  service  of  an 
heir,  in  the  same  capacity  of  heir  to  an  ancestor,  can  carry  nothing, — every  subject 
transmissible  by  general  service  being  taken  by  the  first  out  of  the  haeredUas  jacens  of 
the  ancestor.  This,  then,  being  admitted,  it  follows  of  course  that  the  second  general 
service  can  confer  no  right  whatever,  except  in  so  far  as  it  may  stamp  on  the  person 
served  the  character  of  heir;  and  this  is,  accordingly,  all  the  length  to  which  die 
defender  carries  his  argument.  But,  in  my  opinion,  it  can  have  no  such  effect,  unless 
such  service  can  be  received  as  proof  of  the  fact  that  Dr.  Bamsay  is  the  person  whom 
he  says  he  is ;  and  as  his  service  was  a  mere  ex  parte  proceeding,  it  cannot  be  received 
as  evidence,  and  may  be  laid  aside  as  void  and  null. 

The  case  of  Homes  9.  Stevenson,  observed  by  Eilkerran  voce  "Title  to  Pursue," 
does  not  apply  to  this  case.  There  the  question  was.  Whether  a  general  service  was  a 
title  in  a  reduction  of  an  a(y  udication  on  which  sasine  had  followed  1  Not,  Whether 
there  could  be  two  general  services,  one  after  the  other,  by  different  persons,  in  the 
same  character  of  heir  to  the  same  predecessor  1  Or,  Whether  the  service  must  not  be 
to  the  heir  who  made  up  the  title  by  the  first  general  service  1 

In  the  case  of  Carmichael,  15th  November  1810, 1  do  not  think  that  the  point  in 
this  case  was  determined.  Mr.  James  Carmichael  died  base  infeft  in  the  estate  of 
Hailes.  Lord  Hyndford  served  heir  of  line  in  general  to  his  brother  James,  which  did 
not  take  the  fee  out  of  the  hmreditas  jacens  ;  but  it  took  up  the  unexecuted  procuratory 
of  resignation  in  the  disposition  to  James.  Lord  Hyndford  died  without  making  up 
titles,  and  was  succeeded  by  Sir  John  Carmichael,  who  made  up  improper  titles,  which 
were  held  to  be  equal  to  none  at  all,  whereby  the  fee  of  the  domimum  utUe  of  Hailes 
still  remained  in  hasreditaie  Jacente  of  James  Carmichae].  Miss  Carmichael,  the  only 
daughter  of  Sir  John,  served  heir  in  general  to  her  gmnd-uncle  James  Carmichael,  and 
brought  a  reduction  of  a  deed  of  entail  of  Hailes  executed  by  the  Earl  of  Hyndford. 
The  Court  were  probably  moved  by  the  idea  that  she  had  truly  the  character  to  which 
she  pretended,  and  that  she  could  have  made  up  a  title  by  precept  of  dare  [772]  condai 
to  the  domimum  tUHe^  and  pronounced  an  interlocutor  whicl^  with  the  greatest  deference, 
I  must  consider  to  be  contradictory  of  itself.  It  finds  that  "  at  common  law  the  general 
service  expede  by  the  pursuer  (Miss  Carmichael)  to  James  Carmichael  affords  her  a 
sufficient  title  in  point  of  form  to  challenge  the  present  investiture  in  favour  of  the  said 
Sir  T&omas  Oibsbn  Carmichael  and  the  heirs  of  entail ;  but  find  that  as  this  title  is 
only  inchoated  and  tentative,  and  in  some  respects  defeasible,  so  it  affords  no  security 
to  the  defender  against  subsequent  challenge,  unless  it  is  completed  by  an  entry  to  the 
lands ; — that  it  carries  no  force  sufficient  to  cut  down  the  existing  investiture,  except 
as  it  may  become  perfected  by  such  entry,"  &c, 

Now  I  presume  to  think  that  a  title  cannot  be  sufficient  in  point  of  form  to  insist 
in  an  action,  unless  it  is  also  sufficient  to  bring  it  to  an  issue,  and  procure  a  decree  in 
terms  of  that  action,  if  the  pursuer  be  entitled  to  one.  If  it  be  a  reduction,  a  title 
sufficient  in  point  of  form  to  bring  the  action  must  be  sufficient  to  obtain  decree.  Yet 
the  action  brought  by  Miss  Carmichael  was  a  reduction,  and  the  Court  by  same  inter- 
locutor found  that  her  sufficient  title  *' carried  no  force  to  cut  down  the  existing 
investiture." 

2,  The  Court  found  that  the  sufficient  title  was  only  inchoated  and  tentative,  and 
in  some  respects  defeasible,  and  afforded  no  security  to  the  defender  against  future 
challenges,  unless  completed  by  an  entry  to  the  lands.  Now  I  am  not  aware  that  there 
either  is,  or  ought  to  be,  a  sufficient  title  to  pursue  an  action,  which,  if  the  action  be 
decided  in  favour  of  the  defender,  will  not  protect  him  against  another  action  on  the 
same  grounds.  A  decree-dative  as  executor  is  only  an  inchoated  title,  but  it  is  sufficient 
to  carry  the  suit  to  the  length  of  a  decree,  which  cannot  be  extracted  till  a  confirmation 
be  expede ;  but  still  the  decree  is  effectual,  and,  if  it  were  an  absolvitor,  would  protect 
the  defender  against  any  suit  at  the  instance  of  another  who  might  succeed  to  the  office 
of  executor  of  the  deceased,  to  whom  the  pursuer  was  executor,  if  the  pursuer  happened 
to  die  before  confirmation.  Tet  in  Miss  CarmichaePs  case  the  Court  found  that  the 
action  at  her  instance  against  Sir  Thomas  would  not  protect -him  against  future 
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challeDges.  Besides,  how  could  her  general  service  be  an  inchoated,  tentative,  and  in 
some  respects  defeasible  title?  It  could  carry  nothing  whatever.  It  was  no  title  at 
all,  and  could  not  be  completed  in  any  one  way ;  for  surely  a  precept  of  dare  constat  is 
totally  independent  of  and  unconnected  with  a  general  service,  and  it  could  be  by 
precept  of  dare  constat  alone  that  Miss  Carmichael  could  make  up  her  title  to  the 
estate  of  Hailes ;  and  that  could  only  be  done  by  serving  herself  heir  in  general  to  Lord 
Hyndfoid,  thereby  taking  up  the  unexecuted  procuratory  of  resignation  in  favour  of 
James  Carmichael,  and  passing  a  charter  thereon,  infefting  herself  in  the  superiority, 
and  then  granting  to  herself  a  precept  of  dare  constat  for  infeftment  in  the  property. 
But  this  shows  &e  general  service  to  James  Carmichael  to  be  utterly  inept  Lord 
Meadowbank  in  his  opinion  says,  "  that  Miss  CarmichaeFs  general  service  would  carry 
nothing,  and  was  only  a  proof  that  she  was  heir  to  James  [773]  Carmichael."  But  if 
a  service  could  carry  nothing,  it  loses  its  character  as  a  service,  and  can  legally  prove 
nothing,  as  it  proceeds  ex  parte  entirely ;  and  therefore  Miss  Carmichaers  service  was 
proof  only,  beciEtuse  her  propinquity  neither  was  nor  could  be  disputed. 

I  am  therefore  humbly  of  opinion,  that  though  the  judgment  in  that  case  of 
Carmichael  finds  in  words  that  Miss  Carmichael's  general  service  was  in  point  of  form 
a  sufficient  title  to  carry  on  the  action,  the  whole  import  and  conclusion  of  the  same 
judgment  are,  that  it  was  not  a  sufficient  title,  as  it  hail  no  force  to  procure  the  object 
which  the  action  was  raised  to  obtain,  imd  therefore  that  it  neither  is  nor  ought  to  be  a 
precedent 

2.  In  that  case  Miss  Carmichael  could  have  made  up  titles  by  precept  of  dare  as 
heir  to  James  Carmichael,  and  got  herself  infeft^  which  seems  to  have  made  the  Court 
think  her  title  inchoated,  when  in  fact  it  was  not  even  inchoated ;  for,  to  enable  her  to 

Et  a  precept  of  dare^  she  must  have  abandoned  that  general  service,  and  taken  one  to 
)rd  Hyndford.  But  in  this  case  Dr.  Bamsay  can  make  up  no  titles  whatever  to  any 
one,  the  fee  being  full,  whereby  his  general  service  is  in  a  different  predicament  from 
Miss  CarmichaeFs,  and  distinguishes  that  case  from  the  present. 

It  being  admitted  that  a  second  general  service  can  carry  nothing,  I  am  of  opinion 
that  it  ought  to  be  considered  void  and  null.  If  there  may  be  two,  there  is  no  stopping, 
as  there  may  be  twenty  general  services,  all  as  heirs  of  the  same  description^  one  after 
the  other,  to  the  same  predecessor ;  so  that  no  encouragement  nor  countenance  ought  to 
be  given  to  such  a  measure.  For,  put  the  case  that  any  right  transmissible  by  general 
service  shall  be  carried  by  one,  and  remain  undemanded  or  unuplifted  hy  the  person 
served,  a  second  general  service  may  authorize  the  person  served  to  take  up  and  demand 
implement  of  such  right ;  and  if  the  debtor  grant  it,  he  will  be  liable  to  a  second  demiaiM 
by  the  person  who  has  the  first  service.  Whatever  is  in  itself  of  no  avail,  and  opens  a 
way  to  fraud,  ought  to  receive  no  countenance  in  a  Court  of  Justice;  and  as  it  is 
undisputed  that  a  second  general  service  can  carry  nothing,  and  may  lead  to  fraud,  I 
tlunk  it  ought  to  be  considered  as  void  and  nulL  If  Dr.  Biunsay  have  the  character  of 
heir  to  which  he  pretends,  he  may  prove  it ;  but  let  his  service  be  declared  null,  since 
he  chooses  to  make  it  the  title  on  which  he  founds. 

It  may  be  true  that  in  this  dispute  Sir  Alexander  Cochrane  may  be  contesting  a 
pdnt  of  no  importance  to  him,  seeing  that  Mr.  Bamsay  may  prove  his  propinquity. 
But  that  does  not  obviate  the  point  of  law,  that  his  general  service  is  of  no  force,  can 
carry  nothing,  and,  as  a  service,  has  no  character  whatever.  Let  Dr.  Bamsay  bring  his 
proof,  and  Sir  Alexander  will  of  course  be  allowed  to  superintend  it. 

LoBD  Maokknzik. — In  this  case  Dr.  Bamsay  alleges  that  he  is  truly  heir-apparent^ 
in  a  certain  capacity,  to  the  deceased  Alexander  Inglis  of  Murdieston,  in  the  estate  of 
Murdieston,  and  of  course  that  he  truly  has  right  to  make  up  titles  to  that  estate  by 
speciid  service  as  such  heir;  but  that  he  is  barred  from  carrying  through  such  service 
by  an  infeftment  in  that  estate,  which  is  in  truth  invalid,  but  stands  unreduced  in  the 
person  [774]  of  Sir  Alexander  Inglis  Cochrane,  whereby  the  fee  at  present  appears  full, 
so  that  ms  speciflJ  service  cannot  proceed ; — that  he,  therefore,  has  obtained  a  general 
service  to  the  same  person  in  the  same  capacity :  And  that  upon  it,  as  a  title  to  pursue, 
he  has  right  to  follow  out  a  reduction  of  Sir  ^exander's  infeftment 

Sir  Alexander  denies  that  Dr.  Bamsay  is  heir-apparent  in  the  capacity  allied,  and 
he  brings  a  reduction  of  Dr.  Bamsa/s  general  service  on  various  grounds.  Among 
o^ers  he  pleads  that  the  general  service  is  incompetent,  because  there  was  a  previous 
genml  service  in  the  same  capacity  to  Alexander  Inglis  of  Murdieston  by  a  person  of 


584  OOGHRAHE  t;.   BAIiBAT.  YLMbKW 


the  name  of  Willkm  Inglie.    On  this  lAst  point  the  Second  Divinon  of  the  Cooit^  after 
hearing  argument^  have  called  for  the  opinion  of  the  other  Judges. 

Now»  in  the  first  place,  I  think  it  right>  in  order  that  my  views  may  he  folly  ander- 
stood,  to  say  that  I  see  no  necessity  for  requiring  a  general  service  at  all  in  a  case  of 
this  kind.     It  appears  to  me  that  Dr.  Ramsay,  flJleging  himself  to  be  heir  apparent, 
having  right  to  be  served  heir  in  special  to  the  estate  of  Murdieston,  and  being  barred 
in  that  service  by  an  infef tment  in  the  person  of  Sir  Alexander  IngUs  Cochrane — ^by 
which  inf eftmenti  while  unreducedi  the  fee  is  full — ^has,  on  the  title  of  apparency  alone;, 
clear  right  to  pursue  a  reduction  of  the  infeftment  whidi  bars  his  service.     It  is  tnie 
that  Sir  Alexander  Inglis  Cochrane  may  deny  the  apparency ;  but  the  proper  answer  to 
that  denial  seems  to  me  to  be  proof  of  the  fact^  which  proof  must  be  taken  in  the 
reducticmi  just  as  proof  is  taken  in  all  reductions  where  the  fact  constituting  the  tide  to 
reduce  is  denied.    Take  the  case,  for  instance,  of  reduction  by  the  child  of  a  marriage 
on  whom  an  estate  has  been  settled  by  marriage-contract,  of  an  alienation  to  the  pre- 
judice of  that  settlement,  and  suppose  that  the  foct  of  his  filiation  is  denied,  and  conse- 
quently his  title  to  pursue ;  it  seems  clear  that  such  pursuer  both  may  and  must  bring 
proof  in  the  reduction  in  support  of  his  title ;  and  so  in  many  other  cases  that  may  be 
figured.    The  same  thing  must  take  place  in  the  present  case.    I  therefore  think,  in 
the  first  place,  that  Dr.  Ramsay  has  no  occasion  for  a  general  service  here ;  and,  in  the 
second  place,  notwithstanding  the  practice  which  I  am  aware  has  existed,  I  cannot  help 
doubting  whether  he  has  right  to  make  use  of  a  geneial  service  here.    In  legal  principle 
it  appears  to  me  quite  clear  that  a  general  service,  whether  competent  or  not  in  itself^ 
cannot  possibly  vest  in  Dr.  Ramsay  any  right  to  reduce  Sir  Alexander  Inglis  Cochrane's 
infeftment,  which  was  not  in  him  before.     It  is  said  that  the  right  to  reduce  may  be 
considered  as  a  personal  rights  and  so  may  be  vested  by  a  general  service.     But  I  think 
that  is  a  mistake.    The  right  to  reduce  is  not  a  ji»  crediti  arising  from  the  obligation  of 
an  alleged  ancestor,  or  of  any  person  whatever;  but  a  real  rights  founded  upon  the 
existence  of  the  apparency,  whidi  the  null  infeftment  or  infef tments  are  not  competent 
to  destroy.    The  ancestor  who  first  constituted  the  objectionable  inf eftments,  manifestly 
had  in  him  no  personal  rights,  or  right  of  any  kind,  to  reduce  them.    How,  then,  can 
a  general  service  to  him  carry  out  [775]  of  him  or  vest  in  any  person  any  personal  right, 
or  any  right  of  reduction  ?    If,  tken,  it  be  manifest  that  the  general  service  of  Dr. 
Ramsay  cannot  vest  in  him  any  right  of  reduction,  on  what  principle  can  he  be  allowed 
to  produce  such  general  service  at  all  in  aid  of  his  title  to  reduce!    The  only  reason 
which  I  think  has  been  assigned  for  this  is,  that  he  may  produce  it  as  proof  of  his 
apparency.    But  I  cannot  see  why  this  should  be  allowed.    It  certainly  is  not  the  best 
proof,  but,  on  the  contrary,  a  species  of  proof  liable  to  great  and  manifest  objections. 
It  consists  in  evidence  taken,  and  a  verdict  given  upon  that  evidence  ex  jpor^  and  upon 
which,  therefore,  no  sound  reliance  can  be  placed.     If  it  be  the  object  of  the  Court  Uiat 
the  question,  whether  Dr.  Ramsay  be  apparent  heir  or  not,  shall  be  fairly  tried  in  the 
reduction,  it  humUy  appears  to  me  preposterous  to  begin  that  trial  by  the  admission 
of  a  great  body  of  objectionable  evidence  got  up  ex  parte.     It  may  be  said  that  the 
general  service  is  open  to  reduction;   but  I  cannot  see  why  Sir  Alexander  Inglis 
Cochrane  should  be  laid  under  the  disadvantage  of  being  forced  to  bring  a  reduction, 
unless  that  service  can  be  regarded  as  something  more  Uian  evidence.     I^  indeed,  the 
general  service  had,  by  its  own  nature, -been  ex  fade  an  investiture  in  a  title  to  pursue, 
then  it  might  have  been  necessary  to  reduce  it ;  but  I  see  no  principle  on  which  that 
can  be  maintained.     I  am  humbly  of  opinion  that  the  practice  of  requiring  or  admitting 
general  services  in  such  cases  is  not  reconcileable  to  legal  principle,  and  I  doubt  whether 
it  ought  not  yet  to  be  abandoned. 

Supposing,  however,  that  a  general  service  may  be  required,  and  ought  to  be  ad- 
mitted as  a  title  to  pursue  in  a  reduction  of  this  sort,  I  am  then  of  opinion  that  a  general 
service  by  Dr.  Ramsay  to  Alexander  Inglis  of  Murdieston,  being  to  be  used  for  this 
purpose,  is  not  rendered  incompetent  by  the  fact  that  a  general  service  in  the  same 
capacity  to  the  same  ancestor  has  already  been  used  by  another  person.  It  seems 
sufficient  to  warrant  a  general  service  to  any  defunct,  that  the  person  serving  is  heir  to 
the  defunct  at  the  time  of  the  service.  It  matters  nothing  whether,  in  point  of  fact, 
there  be  any  thing  now  existing  which  falls  to  be  taken  up  by  such  heir  or  not.  It  is 
sufficient  that  ttie  character  or  relation  of  heir  exists  in  the  person  served  at  the  time  of 
the  service.    Now  I  do  not  see  that  a  previous  general  service  to  any  defunct  in. any 
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capacity  excludes  another  person  from  being  heir  to  him  in  the  same  capacity,  after  the 
death  of  the  person  who  was  first  served,  whatever  effect  the  first  service  may  have  in 
taking  rights  out  of  the  lujeredUae  jacens  of  that  defunct.  The  nearest  relation  being 
by  death  taken  out  of  the  way,  the  second  nearest  comes  then  to  be  heir,  as  if  the 
nearest  had  never  existed,  though  whether  any  thing  or  what  may  in  fact  be  left  to  be 
taken  up  by  him  in  that  capacity  is  another  question.  Indeed,  if  a  first  general  service 
to  any  defunct  prevented  any  person,  except  the  person  first  served,  from  ever  being 
heir  in  that  capacity,  it  must,  I  think,  bar  even  a  subsequent  special  service  in  the  same 
capacity ;  for  in  a  special  service  it  is  essential  that  there  shall  be  a  declaration  of  the 
character  of  heir  being  in  the  person  served ;  so  much  so  indeed,  that  it  is  laid  down 
by  all  our  [776]  lawyers  that  a  special  service  implies  in  it  a  general  service  in  the  same 
capacity.  It  is  impossible,  therefore,  I  think,  to  hold  that  a  previous  general  service  in 
any  capacity  excludes  the  character  or  relation  of  heir  in  that  capacity  from  passing  to 
another  person  \  and  if  that  character  be  not  excluded,  I  do  not  see  why  it  may  not  be 
declared  by  general  service  as  well  as  by  a  special  service,  valeat  quantum  vdlere  potegt. 

I  may  only  further  observe,  that  if  it  be  supposed  that  a  general  service  is  admissible 
and  requisite  as  a  title  to  pursue  in  a  reduction  of  this  sort»  it  must  be  held  that  it  bears 
a  close  analogy  to  a  special  service, — ^the  one  vesting  an  inchoate  right,  capable  of  being 
completed  by  infeftment,  and  vanishing  if  not  so  completed, — the  other  (no  matter  in 
what  way)  also  vesting  an  inchoate  right  capable  of  being  completed  by  decree  of 
reduction,  and  vanishing  if  not  so  completed.  Following  out  the  analogy,  as  a  special 
service,  not  completed  by  infeftment,  is  no  bar  to  a  subsequent  special  service  in  the 
same  capacity ;  so  a  general  service,  used  to  constitute  a  title  in  a  reduction,  if  not 
followed  by  reduction,  ought  to  be  no  bar  to  a  subsequent  general  service  of  the 
same  sort.  Whatever  may  be  said  of  a  general  service  in  so  ftur  as  it  operates  per  ae  afi 
an  investiture,  yet  in  this  respect,  where  it  does  not  invest,  but  only  gives  inchoate  or 
incomplete  ri^t^  there  seems  just  the  same  reason  for  holding  it  to  vanish,  and  to  be  no 
bar  to  another  in  the  same  capacity  that  exists  in  the  case  of  a  special  service  not 
followed  by  infeftment 

On  the  .whole,  then,  I  am  inclined  against  admitting  or  requiring  a  general  service 
as  a  title  in  a  reduction  of  this  kind  at  all.  But  if  it  is  to  be  admitted,  I  think  there 
is  no  bar  to  the  general  service  offered  by  Dr.  Ramsay. 

Lord  Medwtn. — Dr.  Eamsay  having  expede  a  service,  as  nearest  lawful  eldest  heir- 
portioner  in  general  to  Alexander  Inglis  of  Murdieston,  and  in  virtue  of  that  title  having 
challenged  the  right  of  Sir  Alexander  Cochrane  to  l^e  estate  of  Murdieston,  Sir  Alex- 
ander Cochrane  pursues  a  reduction  of  that  service. 

The  objections  to  a  service,  when  used  as  a  title  to  challenge  the  right  of  the  present 
possessor  of  an  estate,  may  be  of  two  kinds. 

1.  That  there  is  some  informality  in  the  proceedings  which  vitiates  the  service,  or 
that  the  evidence  is  not  sufficient  to  support  the  claim  of  propinquity  set  forth. 

2.  The  service  may  be  valid  in  itself,  but  it  may  be  insufficient  as  a  title  to  challenge 
the  right  of  the  other  party. 

The  first  class  of  objections  forms  the  proper  subject  of  discussion  in  Sir  Alexander 
Cochrane's  reduction;  the  other  more  properly  constitutes  the  defences  against  Dr. 
Bamsay's  action. 

In  this  action  of  reduction  at  the  instance  of  Sir  Alexander  Cochrane,  no  opinion  is 
required  from  us  as  to  whether  a  general  service  be  a  proper  form  for  taking  up  the 
right  of  challenging  his  titles  to  the  estate  of  Murdieston,  or  whether  a  trust- 
adjudication  would  not  have  been  the  proper  form,  or  whether  even  no  proceed- 
ing of  the  nature  of  [777]  a  service  was  necessary  at  all ;  neither  are  we  required  to  say 
whether  the  service,  if  competent,  has  been  to  the  proper  ancestor  to  vest  the  right  of 
challenge  in  Dr.  Beunsay.  The  question  upon  which  our  opinion  is  desired,  is  merely 
this  abstract  one — **  Whether,  after  a  title  by  general  service  having  been  expede  by 
William  Inglis,  nephew  of  Alexander  Inglis  of  Murdieston,  as  nearest  and  lawful  heir 
of  his  said  uncle,  a  subsequent  general  service  of  any  person  as  eldest  heir-portioner  to 
the  said  Alexander  Inglis  be  a  competent  title  ? " 

I  am  humbly  of  opinion  that  such  a  subsequent  service  is  a  competent  title. 

In  considering  the  present  question,  we  must  carefully  distinguish  the  diaracter  of 
being  heir  to  an  ancestor,  from  the  consequences  which  accrue  to  the  person  who 
legally  establishes  in  himself  that  character.    We  must  view  the  relationship  or  pro- 
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pinquity  in  Uood  aptrt  from  the  heritable  property  or  rights  which  vest  in  the  penon 
who  shows  that  he  is  heir>  and  takes  the  proper  steps  for  following  ont  this,  and  for 
Testing  these  subjects  in  his  person. 

When  we  consider  the  character  of  heir  to  a  predecessor  simply  in  itself,  it  appears 
to  be  personal  and  intransmissible.  It  is  not  a  subject  of  inheritance,  nor  of  tians- 
mission  by  a  sendee ;  it  devolves  upon  a  man  upon  the  failure  of  nearer  heirs.  Kor 
does  the  person  who  becomes  nearest  heir  derive  his  right  through  those  who  were 
intermediate  heirs,  by  taking  up  a  right  which  was  once  theirs,  and  as  saooeasor  to 
them.  The  character  vests  in  him,  as  now  the  nearest  in  kin  to  the  predecessor  ;  bat 
still  not  as  heir  to  any  of  those  who  previously  eigoyed  the  same  character,  nor  as 
deriving  it,  or  as  succeeding  to  it  through  them.  The  evidence  of  the  failure  of  nearer 
heirs,  when  a  pursuer  wishes  to  establish  the  character  of  heir  to  a  predecessor,  Is  all 
that  is  required ;  and  this,  according  to  the  nature  of  the  right  to  be  exercised,  maj  be 
either  by  a  service,  perhaps  by  declarator  to  that  effect,  or  even  incidratelly  in  the  pro- 
cess brought  in  that  character,  with  the  view  of  acquiring  advantages  which  devolve 
upon  him  as  heir  to  the  predecessor. 

I  cannot  see  that  there  is  any  inconsistency  in  C.  D.  in  the  19th  century  being  hair 
to  A.  B.  who  lived  in  the  16th,  and  proving  himself  to  be  so,  because  E.  F.  was  his  heir 
in  the  18th,  and  G.  H.  in  the  17th ;  but,  on  the  contrary,  that  every  person  who,  by  the 
faUure  of  intermediate  heirs,  becomes  de  /ado  nearest  heir  to  the  general  predecessor^ 
must  be  entitled  to  establish  that  character  by  a  legal  process ;  so  that  there  may  be  as 
many  such  processes  to  the  same  ancestor,  as  there  are  generations  or  successions  of 
hein  to  him. 

A  general  service  is  the  usual  form  by  which  the  character  of  heir  is  eetaUiahed. 
If  this  form  had  been  orisinally  devised  for  this  purpose  merely,  and  if  it  had  never 
been  employed  to  vest  in  the  person  of  the  heir,  not  merely  the  character  of  propinquity, 
but  also  a  certain  class  of  subjects  falling  to  the  heir,  there  probably  never  would  have 
[778]  occurred  any  difficulty  upon  the  point  at  present  in  dispute ;  and  it  would  never 
have  admitted  of  question,  that  different  persons  in  succession,  as  they  de  facto  came  to 
possess  the  character  of  nearest  heir  to  a  remote  ancestor,  might  establish  this  fact^  each 
by  a  general  service.  But  as  it  is  incompetent,  when  an  heritable  subject  has  been 
vested  in  any  one  by  a  service,  for  any  after  heir  to  vest  the  same  subject  in  himself  by 
a  service  to  the  same  ancestor,  it  has  been  supposed  that  the  same  must  apply  as  to  the 
right  of  blood  or  character  of  heir. 

But  it  appears  to  me  that  the  effect  of  a  service,  when  employed  as  a  mode  of  vesting 
heritable  subjects  in  the  person  serving,  and  when  it  is  used  merely  as  the  means  of 
proving  his  propinquity  to  a  person  deceased,  ought  not  to  be  confounded. 

A  service,  it  is  well  known,  was  originally  devised  as  the  fint  step  for  taking  feudal 
or  heritable  subjects,  in  which  the  owner  had  been  infeft,  out  of  the  haeredilM  jacens 
of  the  deceased.  It  then  came  to  be  used  under  the  form  of  a  general  service  (liskine 
save,  b.  iii.  t.  8,  sect.  15,  soon  after  1532,)  for  vesting  in  the  person  of  the  heir  heri- 
table subjects  not  feudalized,  or  in  which  infef tment  had  not  been  taken  by  the  ancestor.^ 
In  both  forms  of  service,  the  first  step  is  to  cognosce  the  character  of  heir  in  the  person 
claimiug  to  be  served ;  and  accordingly,  in  bo^,  it  is  the  fint  head  of  the  brief  on  which 
an  answer  is  to  be  returned.  A  general  service  was  early  adopted  as  a  convenient  form, 
when  nothing  was  in  view  but  to  establish  the  propinquity  of  the  claimant,  or  the  cha- 
racter of  being  nearest  heir  to  the  deceased ;  and  there  does  not  appear  in  our  law-books, 
so  far  as  I  know,  a  single  instance  of  an  objection  ever  having  been  taken  to  an  heir 
establishing  his  propinquity  to  a  remote  ancestor  by  a  general  service,  because  an  inter- 

^  The  earliest  brief  and  retour  of  which  we  have  any  authentic  notice,  is  probably 
that  which  is  given  at  length  in  the  Additional  Sutherland  Case,  chap,  1,  p.  6.  The 
brief  was  issued  by  Alexander  III.,  and  is  dated  1271.  It  is  the  more  remarkable  that 
it  is  of  the  nature  of  a  general  service,  the  only  inquiry  being  as  to  the  propinquity 
of  the  claimants — three  ladies ;  and  they  are  retoured  verm  d  legtHmm  hceredes  prm- 
nomincUi  DufgalU,  without  any  reference  to  land  or  any  other  subject.  This,  as  the 
simplest,  is  perhaps  the  original  form  of  a  Breve  de  Inquieitione^  the  investiture  in  the 
lands  following  upon  it  by  a  precept  from  the  superior. 
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mediate  heir,  or  one  who  has  the  nearest  heir  at  a  former  period,  had  previously 
establlBhed  his  propinquity  to  the  ancestor  by  a  similar  proceeding.^ 

[779]  A  second  service  to  the  same  ancestor  is  no  doubt  objectionable  as  a  mode  of 
making  up  titles,  whenever  the  subject  to  be  vested  in  the  heir  has  been  already  taken 
out  of  the  hcsreditas  jacens  of  the  ancestor ;  but  this  is  not  because  the  second  service 
is  incompetent  in  itself,  but  proceeds  on  this  ground,  that  nothing  remains  to  be  taken 
up  as  heir  to  that  ancestor.  A  special  service,  followed  by  inf ef tment  in  the  subject,  or 
a  general  service  retoured,  which  of  itself  completes  the  title  to  such  subjects  as  are 
carried  by  it,  makes  a  second  service  to  the  same  ancestor  inept  as  a  title  to  take  up 
these  subjects,  solely  from  the  circumstance  that  the  heritable  subject  is  now  vested  in 
the  heir,  and  is  no  longer  in  the  hceredUaa  Jcusens  of  the  ancestor ;  and  not  that  the 
character  of  heir  having  been  vested  in  the  first  person  served,  it  is  incompetent  for 
another  at  a  future  time  to  prove  that  he  is  the  nearest  heir. 

^  Erskine  seems  to  have  dated  the  introduction  of  the  form  of  a  general  service  too 
early;  for  I  believe  the  earliest  on  record  is  on  15th  December  1571,  although  the 
present  series  of  retours  begins  in  1547. 

It  has  been  sometimes  thought  that  it  is  only  recently  that  a  general  service  has 
been  made  use  of  for  establishing  a  mere  right  of  propinquity,  without  any  view  to  its 
primary  use  of  making  up  titles  to  heritable  subjects.  But  there  seems  to  be  some 
mistake  in  this  notion,  since,  on  the  contrary,  it  appears  that  soon  after  its  introduction 
a  general  service  was  so  employed,  and  numerous  instances  of  such  might  be  referred 
to  in  the  commencement  of  the  17th  century,  estabUshing  the  character  of  heir  to  very 
remote  ancestors. 

Thus  for  instance : — 

Alexander  Forbes  of  Pitsligo  was,  on  10th  December  1630,  served  heir  in  general 
to  William  Forbes  of  Kynaldie  abavi  abavi^  (who  was  the  first  of  that  branch  of  the 
family  of  Forbes,  and  who  died  in  1424).  He  had  previously  been  served  heir  to  his 
father  on  1st  October  1628,  (1440) ;  and  as  he  was  raised  to  the  peerage  in  1633,  and 
the  patent  bears,  among  other  reasons  for  the  grant,  vetudum  et  Tumonficum  statum 
dieU  famUie  de  PiUligOy  inchoai,  et  canHnucU,  progreaeu  muUorum  prc&deceascn'um^  a 
quOma  ipse  linealiier  est  oriundus^  the  object  of  the  second  service  was  obviously  to  show 
his  connexion  with  the  family  of  Forbes. 

John  Earl  of  Tullibardine,  on  6th  August  1628,  is  served  heir  of  John  Earl  of 
Atholl,  brother  uterine  to  King  James  II.  On  17th  February  1629  the  dignity  of  Earl 
of  Atholl  is  renewed  in  his  person  by  Charles  I.,  on  the  ground  of  his  having  thus 
established  his  connexion  with  the  original  head  of  the  family. — See  Sutherland  Case, 
ch.  5.  p.  106. 

On  the  27th  May  1630  there  are  nine  services  by  the  Earl  of  Angus,  some  of  them 
to  very  remote  ancestors. 

On  29th  September  1627  Mary  Douglas  Countess  of  Buchan  is  served  nearest  heir 
to  James  Earl  of  Buchan  tritavi^  and  to  two  other  remote  ancestors. 

Upon  this  title  an  action  of  reduction  is  brought  of  the  decreet  of  ranking  of  the 
Peers  in  1606;  and  the  precedency  of  Buchan  is  established  over  the  peerages  of 
Eglintoun  and  others  by  decree  of  tiie  Courts  dated  25th  July  1628.  This  decree  was 
ratified  in  Parliament  1633,  c.  56. 

On  10th  April  1629  Alexander  Skeyne  de  eodem  is  served  heir  of  Robert  Skeyne 
de  eodem  dbavi  tritavi,  qui  ohiit  ad  paeem  Davidia  2di. 

On  the  14th  May  1630  John  Earl  of  Sutherland  is  served  heir  to  William  first  Earl 
of  Sutherland,  qui  ohiit  adfidem  et  paeem  Alexandri  2di.  This  service  was  founded  on 
in  the  process  at  his  instance  against  the  Earls  of  Errol  and  Marischall,  3d  January 
1667,  (Fountainhall,)  about  their  precedency ;  and  again  for  the  same  object  against 
the  Earl  of  Craufuid,  23d  January  1706,  (Forbes),  showing  distinctly  for  what  purpose 
the  service  was  intended. 

If  it  were  worth  while^  innumerable  other  instances  of  the  same  kind  might  be 
pointed  out.  This  practice  has  tended  to  influence  my  opinion  in  the  present  question ; 
for  it  could  easily  be  shown  that  in  many  of  these  instances  the  character  of  heir  had 
previously  been  acquired,  if  not  by  a  general  service,  by  a  special  one,  which  is  at  least 
as  availii^i^,  by  one  or  more  of  the  intermediate  heirs. 
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[780]  Take,  for  instance,  the  case  of  a  special  service.    Althongh  the  service  has 
been  retouied,  if  the  object  of  vesting  the  heritable  subject  in  the  heir  has  not  been 
accomplished  by  infeftment,  so  that  the  sabject  has  not  been  taken  out  of  the  hcaredtiaa 
j<tcens  of  the  deceased,  it  will  not  stand  in  the  way  of  a  second  service  by  a  fatore  heir 
to  the  same  ancestor,  that  under  the  former  service  the  character  of  heir  has  been 
cognosced  and  is  ascertained  by  the  retonr.    Thus  A.  serves  to  B.  in  the  lands  of  G. 
If  he  die  without  completing  his  right  by  infeftment,  the  next  heir  must  serve  as  nearest 
heir,  not  to  A.,  but  to  B.     Tet  if,  when  the  character  of  heir  is  vested  by  a  service,  a 
second  service  to  the  same  person  in  the  same  character  is  incompetent^  such  a  proceeding 
could  not  take  place ;  for  idthough  the  estate  cannot  be  vested  in  the  person  served 
without  infeftment^  the  character  of  heir  must  be  fully  established  in  his  person  by  the 
service  and  retour.     It  may  be  said,  indeed,  that  the  second  service  is  not  incompetent^ 
because  in  such  a  case  "  the  whole  evanisheth,"  as  our  law  writers  express  it.     But  the 
same  is  the  case  even  where  the  service  and  retour  still  subsist  and  are  effectoaL 
Suppose  the  service  includes  two  estates,  G.  and  E.,  and  the  heir  completes  his  title  by 
infeftment  in  C.,  but  not  in  £. ;  the  next  heir,  while  he  serves  heir  to  A.  in  G.,  must 
make  up  titles  to  £.  by  serving  himself  nearest  heir  to  the  ancestor  B.  in  these  lands ; 
so  that  here  two  effectual  services  remain,  conferring  the  character  of  nearest  heir  to 
B.  on  two  different  persons.     In  shorty  I  conceive  that  different  persons  may  be  served 
nearest  heirs  at  different  times  to  the  same  person,  in  the  same  way  and  on  the  same 
grounds  that  there  may  be  defacio  different  and  successive  persons  nearest  heirs  to  him 
in  every  succeeding  generation,  and  this  even  when  the  character  has  been  claimed  and 
acted  upon.    If  a  man  claim  enrolment  in  the  roll  of  freeholders  as  heir  apparent  of  A., 
and  IB  enrolled  and  votes  in  that  character,  but  dies  without  making  up  his  titles  to  the 
estate,  the  next  heir  does  not  claim  as  his  heir  apparent,  but  as  heir  apparent  also  to  A., 
and  obtains  the  same  privilege  as  his  predecessor,  on  showing  that  the  character  of  heir 
apparent  has  devolved  upon  him ;  and  till  the  feudal  estate  is  vested  by  infeftment  in 
some  of  the  heirs,  it  can  only  be  claimed  by  the  person  establishing  in  himself  the 
character  of  heir  of  the  person  last  infef t,  however  often  in  the  intermediate  period 
the  character  of  heir  may  have  been  established  by  a  service,  whether  special  or  general, 
or  the  character  of  heir  apparent  may  have  been  acted  upon ;  and  it  is  only  when  the 
service  is  used  as  a  means  of  vesting  an  heritable  subjecl^  or  subject  of  inheritance,  in 
the  person  serving,  that  it  is  competent  to  inquire  whether  or  not  the  service  has  been 
to  the  person  in  whose  hareditas  jaeeru  the  subject  has  remained. 

A  special  service  is  held  to  include  a  general  service  of  the  same  kind ;  and  it  will 
carry  all  the  rights  of  which  a  general  service  is  the  proper  form  of  conveyance,  as  if 
the  heir  had  completed  a  general  service  apart,  Ersk.  iii.  8,  75.  Wherever,  t^en,  a 
special  service  has  been  [781]  completed,  if  the  character  of  heir  be  an  inheritable 
right  or  subject,  like  lands  or  teinds,  a  general  service  to  a  remoter  ancestor  should  be 
incompetent ;  for  if  the  character  of  heir  has  been  vested  by  the  special  service  in  the 
person  served,  it  must  be  incompetent  for  the  next  heir  claiming  to  serve  by  a  general 
service,  to  go  beyond  him  in  whom  the  character  which  he  widies  to  vest  in  himself 
has  been  established,  and  serve  to  the  ancestor  to  whom  the  other  served.  This 
difficulty  occurred  as  to  a  special  service  in  the  well-known  case  of  Strowan,  26th 
February  1681 ;  but  it  was  not  held  to  apply  to  a  general  service.  Strowan  had  served 
heir  in  general  to  a  remote  ancestor,  who  lived  250  years  before.  He  then  proposed  to 
serve  hunself  heir  in  special  to  the  same  ancestor,  in  order  to  give  him  a  title  to 
chfiJlenge  the  Earl  of  AthoU's  rights  to  some  lands  which  had  belonged  to  the  &mily 
of  Strowan.  One  difficulty  among  others  was — if  he  could  in  his  service  pass  by  his 
father  and  others  who  were  inf ef t^  and  serve  himself  heir  to  his  grandfather's  grand- 
father's father.  Fountainhall  observes — *'  The  Lords,  shunning  all  these  difficult  locks, 
and  waiving  the  decision  of  these  points,  declared  they  would  sustain  Strowan's  general 
service  as  a  sufficient  title  of  reduction ; "  and  in  the  mean  time  stopped  the  special 
service.  But  it  ought  equally  to  have  prevented  a  general  service,  if  it  be  held  Uiat 
the  character  of  heir  to  a  predecessor  is  one  of  those  transmissible  rights  of  inheritance, 
which,  when  taken  up  or  vested  in  any  person,  must  be  acquired  from  him,  and  taken 
out  of  his  JuBi'editas  jacens  by  service. 

I  may  further  observe,  that  it  is  quite  conceivable  that  a  right  of  challenge  might 
come  to  exist,  and  might  open  to  the  present  heir,  which  did  not  exist  previously,  and 
which  therefore  could  not  be  vested  in  any  of  the  intermediate  persons  who  at  different 
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periodB  have  enjoyed  the  chaiactei  of  nearest  heir  to  the  common  ancestor,  so  that  such 
a  right  could  not  he  taken  np  or  inherited  through  them ;  but  still  a  general  service 
would  be  necessary  to  show  that  the  claimant  of  the  right  was  now  the  nearest  heir.  I 
mean  to  say  nothing  as  to  the  effect  of  this  service,  if  found  competent,  nor  what  rights 
it  will  convey  to  the  peison  served  relative  to  the  estate  of  Muidieston,  as  to  which  I 
have  formed  no  opinion  whatever. 

I  have  only  further  to  add,  that  I  always  considered  the  competency  of  successive 
heirs  to  the  ancestor  establisMng  that  character,  each  by  a  genend  service  to  him,  as 
determined  in  the  case  of  CarmichaeL    It  was  at  least  decidedly  the  opinion  of  the  late 
Lord  Meadowbank  that  such  a  proceeding  was  competent. 
At  the  final  advising  by  the  Second  Division, — 

LoBD  Jttbtiob-Clbbk. — I  formerly  stated  fully  the  grounds  on  which  I  thought  this 
service  was  incompetent ;  and  I  continue  of  the  same  opinion,  which  I  rest  on  principle 
and  the  authority  of  our  institutional  writers, — the  proper  course  being,  in  circumstances 
like  those  of  this  case,  to  serve  to  the  peison  already  served  as  heir  general  of  [782]  line. 
There  appears  to  me  a  stronger  body  of  institutional  authority  on  this  than  on  cJmost 
any  other  point ;  and  it  is  averred  that  their  authority  would  be  confirmed  by  usage,  if 
that  were  investigated.  As  to  the  case  of  Carmichael,  although  there  is  a  finding  on 
this  point  in  the  interlocutor  which  was  scrolled  by  T/)rd  Meadowbank,  there  was  but 
a  very  slender  argument  upon  it,  and  the  judgment  went  on  grounds  which  have  no 
place  here.  But  though  there  is  that  finding  in  the  interlocutor,  still,  when  we  have 
two  of  the  Judges,  who  concurred  in  the  interlocutor,  stating  here  that  no  such  question 
was  argued  before  them,  I  think  it  impossible  to  hold  that  as  a  decision  settling  the 
point. 

LoBD  Olbnlbb. — It  is  admitted,  that  so  far  as  regards  the  vesting  of  any  right,  this 
service  is  good  for  nothing  at  alL  But  the  use  which  a  man  intends  to  make  of  an 
instrument,  will  not  affect  the  nature  of  it.  The  claim  made  by  the  defender  under 
the  service  is  to  vest  in  him  all  rights  which  were  in  Alexander  Inglis.  The  pursuer 
is  entitled  to  show  that  the  defender  is  not  entitled  to  get  this  verdict ;  and  if  he  does 
so,  it  becomes  evidence  of  nothing.  All  we  know  is,  that  the  defender  claimed 
mmpliciter  as  heir  to  Alexander  Inglis.  If  the  service  does  not  make  him  heir,  it 
cannot  legally  show  the  propinquity ;  and  therefore  I  concur  with  the  Judges  who  think 
this  a  null  service. 

LoBD  Pttmillt. — I  retain  the  opinion  formerly  delivered  by  me. 
LoBD  Allowat. — I  aLso  remain  of  the  same  opinion. 

Pumter^a  AuthanUe8.—B  Stair,  5,  8-25,  and  4,  35 ;  3  Bank.  5,  1-21 ;  3  Ersk. 
7,  12,  and  8,  63-78;  2  Craig,  13,  47;  Cuthbertson,  March  7,  1806,  (F.G.);  KoUock 
V.  Stewart,  &c.  1736,  (1  Brown's  Supp.  217);  Lord  Golville,  Feb.  16,  1627,  (2704); 
M'Neill,  July  7,  1770,  (F.C.). 

Defender's  Auihoriiies.—3  Ersk.  8,  65 ;  3  Stair,  4,  35,  and  5,  42 ;  Homes  v. 
Stevenson,  Nov.  16,  1746,(16,117);  Carmichael,  Nov.  15,  1820,  (F.C.);  Didum  of 
Lord  President  in  Guninghame,  Feb.  27,  1812,  (F.C.). 

[Cf.  4  W.  &  S.  128;  5  S.R.R  (H.L.)  309.] 


No.  270.  VI.  Shaw  784.    18  May  1828.    2nd  Div.— Lord  Medwyn. 

C.  Mackintosh,  Pursuer. — Jeffrey — Codcbum — Marshall. 

H.  Macqussn,  W.S.,  Defender. — Sat.-Oen,  Hope — Buchanan. 

L  Macquben  and  Others,  Defenders. — Forsyth — Skene — Bobertstm. 

Proof — WritSt  ProdueHon  of — Process. — ^The  Court  refused  to  allow  the  enforcing  of 
a  fishing  diligence  upon  either  side,  preparatory  to  making  out  condescendence  and 
answers. 

The  pursuer  Mackintosh  having  for  many  years  acted  as  factor  under  the  trustees 
of  the  deceased  Mr.  Macqueen  of  Corrybrough,  of  whom  the  defender  Hugh  Macqueen, 
one  of  the  sons  of  the  deceasedi  was  the  only  survivor,  raised  an  action,  not  only  against 
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him  as  surviving  trostee,  and  against  the  heir  of  the  deceased  in  the  lands  of  Carrjliroiigli, 
on  which  the  trust  was  a  burden^  but  also  against  the  widow  and  younger  children,  con- 
cluding for  payment  of  his  accounts,  arising,  as  was  alleged,  from  advances  made  bj 
him  to  and  for  behoof  of  the  younger  branches  of  the  fomily.     An  order  having  been 
given  for  a  condescendence  and  answers,  a  diligence  was  at  the  same  time  granted  to 
both  parties  ''  for  recovery  of  such  writings  as  they  may  think  necessary  in  support  of 
their  several  pleas."    Under  this  diligence  the  pursuer  was  examined  as  a  haver  on  the 
part  of  Lachlan  Macqueen,  one  of  tihe  defenders,  and  was  required  to  produce,  inier 
alia,  all  writings  and  documents  tending  to  show  any  authority,  warrant,  or  request  by 
the  younger  branches  of  the  family  for  the  advances  alleged  to  have  been  made  by  the 
pursuer,  or  that  advances  were  actually  made  for  their  benefit, — or  that  they  had  com- 
mitted the  management  of  their  afiairs  to  the  pursuer,  or  had  homologated  his  manage- 
ment^— or  had  in  any  way  rendered  themselves  [785]  responsible  for  the  acounts  sued 
for.    To  this  it  was  objected,  that  the  object  in  making  such  a  requisition,  before 
parties  had  embodied  their  allegations  in  a  record,  could  only  be  to  fish  out  informa- 
tion for  the  purpose  of  enabling  the  defenders  to  frame  their  averments.    The  commis- 
sioner repelled  this  objection ;  but  the  pursuer  refused  to  produce  the  writings  called 
for  till  he  obtained  the  judgment  of  the  Court     On  the  other  hand,  the  pursuers  cited 
as  havers  the  defender  Hugh  Macqueen  and  Mr.  Bristow  Fraser,  and  required  them  to 
produce,  inier  aliOf  all  letters  from  any  of  the  younger  members  of  the  family  relating 
to  the  advances  or  accounts  in  question.    Mr.  Fraser  deponed,  that  when  one  of  the 
family,  Captain  Donald  Macqueen,  now  deceased,  was  about  to  return  to  India  in  1826, 
he  deposited  with  him  a  parcel  of  letters  from  his  brother  Hugh,  under  express  injunc- 
tions that  their  contents  should  not  be  divulged,  unless  absolutely  necessary ;  which 
letters  were  still  in  his  custody,  but  that,  having  read  them  over  since  his  citation,  he 
considered  them  to  ''  consist  entirely  of  private  communications  between  these  brothers^ 
of  a  private  and  confidential  nature ;"  and  he  stated  that  they  "do  not  appear  to  the 
deponent  to  contain  any  thing  affecting  the  interests  of  the  pursuer  or  of  Uie  defenders 
in  this  action,  or  any  of  them,  which  would  justify  their  production ;  and  that  as  Mr. 
Hugh  Macqueen,  during  the  period  of  the  correspondence,  was  the  private  agent  of  the 
said  Donald  Macqueen,  the  deponent  apprehends  that  the  correspondence  in  question 
falls  under  the  description  of  private  and  confidential  communicationa  between  agent 
and  client,  of  which  it  is  incompetent  for  third  parties  to  call  for  exhibition ;  and  the 
deponent  does  not  therefore  consider  himself  bound,  or  even  entitled,  to  exhibit  the 
said  letters."    In  like  manner  the  defender  Hugh  Macqueen  deponed,  that  while  his 
brother,  the  late  Captain  Donald  Macqueen,  was  in  India  prior  to  1823,  he  acted  as  his 
private  and  confidential  agent  and  commissioner,  and  had  much  correspondence  with 
him ;  that  since  his  citation  he  had  gone  over  the  letters  in  his  possession,  and  was 
**  in  a  condition  to  state  that  none  of  them  relate  to  any  of  the  matters  at  issue  in  this 
process,  but  that  they  are  all  strictly  confidential,  not  only  as  r^ards  the  relation  of 
brothers,  but,  in  reference  to  the  subject-matter  of  the  letters  themselves,  chiefly  regard- 
ing the  private  affairs  and  prospects  of  the  deponent's  brother."    He  further  deponed 
that  he  had  other  letters  written  after  his  brother's  return  from  India  in  1823,  but  that 
the  present  disputes  had  then  arisen,  and  an  action  was  anticipated,  and  the  letters  were 
addressed  to  the  deponent  as  his  brother's  law-agent,  consulting  [786]  him  relative 
thereto,  and  he  refused  to  produce  any  of  these  letters.    The  commissioner  having 
reported  the  objections  by  Mr.  Fraser  and  the  defender,  the  Lord  Ordinary  pronounced 
the  following  interlocutor  in  regard  to  them,  and  to  the  objection  taken  by  the  pursuer 
to  the  requisition  made  on  him  as  a  haver : — "  The  Lord  Ordinary  having  resumed  con- 
sideration of  the  report  of  the  act  and  commission,  and  of  the  debate  thereon — Primo, 
With  regard  to  the  writings  called  for  from  the  pursuer,  and  which  he  has  declined  to 
produce,  finds  that  he  is  not  bound  to  produce  them  in  hoc  statu,  and  under  his 
examination  as  a  haver,  in  respect  that  he  is  bound  to  produce  with  his  condescendence 
all  writings  in  his  custody,  or  within  his  power,  on  which  he  founds  in  support  of  his 
action,  and  that  the  writings  called  for  seem  to  be  writings  of  the  description  which,  if 
in  his  own  hands,  he  must  necessarily  so  produce,  otherwise  he  will  &il  in  his  claim, 
and  which  it  is  convenient  for  him  to  have  in  his  own  custody,  with  a  view  to  prepare 
his  condescendence,  it  being  competent  for  the  defenders,  when  this  condescendence, 
with  the  productions  in  support  of  it,  is  given  in,  to  recover  under  the  diligence,  which 
is  stin  current,  whatever  documents  in  the  pursuer's  hands  may  qualify,  explain,  or 
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obviate  the  writiiigiB  produced  and  f onnded  on  by  him,  and  to  the  above  effect  alters  the 
deliverance  of  the  commissioner.  Secundo,  With  regard  to  the  objection  taken  by  Mr. 
Hugh  Macqueen  to  the  production  or  exhibition  of  writings  called  for  from  him  in 
article  7th  (8th)  of  the  requisition  served  upon  him,  with  which  avizandum  has  been 
made  by  the  commissioner,  finds  that  Mr.  Macqueen  is  not  bound  to  produce  or  exhibit 
the  correspondence  which  he  had  with  his  deceased  brother,  Captain  Donald  Macqueen, 
while  in  India,  from  the  year  1810  to  September  1823,  in  the  capacity  of  his  private 
and  confidentiid  agent  and  commissioner,  in  respect  that  it  is  a  general  sweeping  demand 
for  exhibition  of  the  whole  correspondence,  without  any  specification  restricting  the 
demand  to  any  particular  letter  or  letters  which  bear  upon  the  subject  in  dispute 
between  the  puiies,  and  that  the  haver  has  deponed  that  none  of  them  relate  to  any  of 
the  matters  at  issue  in  this  process,  but  they  are  strictly  confidential,  not  only  as 
r^ards  the  relation  of  brothers,  but,  in  reference  to  the  subject-matter  of  the  letters 
themselves,  chiefly  regarding  the  private  affairs  and  prospects  of  the  deponent's  brother:" 
Finds  with  regard  to  the  correspondence  between  August  1823  and  April  1826,  that  the 
pursuer  is  not  entitled  to  production  or  exhibition  of  them,  as  the  account  for  which 
payment  issued  for  ceased  on  12th  June  1822,  and  that  in  so  far  as  they  regard  the 
pursuer  [787]  and  his  accounts,  the  haver  depones  that  these  letters  were  written  after 
the  dispute  relative  to  these  accounts  had  commenced,  and  in  contemplation  of  some 
such  action  as  the  present)  and  when  the  writer  of  them  was  consulting  the  haver,  as 
his  law-agent^  for  advice  in  reference  to  it  TertiOf  With  regard  to  the  letters  written 
by  Mr.  Hugh  Macqueen  to  Captain  Macqueen  between  1st  April  1823  and  8th  March 
1826,  deposited  with  Mr.  J.  B.  Fraser,  finds  that  Mr.  Fraser  cannot  plead  upon  the 
terms  of  the  depositation  further  than  Captain  Macqueen  himself  could  have  done ;  but 
that  it  would  have  been  competent  for  Captain  Macqueen  to  object  that  these  were 
confidential  letters  between  him  and  his  agent,  that  they  do  not  fall  within  the  period 
of  the  account  claimed  by  the  pursuer,  and  that  they  do  not  contain  any  thing  affecting 
the  interests  of  the  pursuers  or  defenders  in  this  action ;  and  therefore  finds  that  as  Mr. 
Fraser  has  deponed  that  such  is  the  nature  of  these  letters,  he  is  not  bound  to  exhibit 
them  at  the  requisition  of  the  pursuer." 

Against  this  interlocutor  both  parties  reclaimed ;  but  the  Court,  in  respect  of  the 
demand  for  production  being  made  before  the  condescendence  and  answers  were 
prepared,  unanimously  adhered. 

LoBD  Glbvlbb. — I  think  the  interlocutor  right  hoc  statu.  I  baj  hoc  etatu^  because 
I  think  there  is  a  great  difference  made  by  the  stage  when  the  writings  are  asked. 
When  the  averments  of  parties  are  made,  they  may  get  a  diligence  to  prove  which  is 
right  In  the  case  of  Edderline  the  parties  had  come  to  issue  as  to  the  facts,  and  the 
dOigence  was  granted  in  modum  probationis.  It  is  a  quite  different  affair,  and  much 
more  delicate,  when  the  diligence  is  asked,  not  in  modwn  jprohaiioniB^  but  to  enable  the 
party  to  make  his  statements.  I  suspect  originally  a  party  could  not,  at  such  a  stage, 
adc  any  writings  but  such  as  he  had  some  natural  connexion  with,  or  title  to  see ;  but 
to  allow  him  to  probe  into  all  sorts  of  correspondence,  to  see  if  he  can  find  out  some- 
thing to  say,  is  a  fishing  diligence,  which  should  no  more  be  allowed  than  to  grant  a 
precognition.  It  is  impossible  to  say  whether  the  party  may  or  may  not  afterwards  be 
entitled  to  get  some  of  these  writings,  but  at  present  I  think  it  would  be  extending  the 
diligence  a  great  deal  too  far. 

LoBD  Allowat. — I  am  entirely  of  the  same  opinion,  but  I  give  it  only  as  the  case 
now  stands ;  for  it  is  possible  that  allegations  may  be  made,  which  may  warrant  the 
production  of  the  documents  that  are  now  called  for  to  a  confidential  third  person,  to 
say  whether  they  do  not  ascertain  the  facts,  and  to  have  excerpts  from  them.  But,  as 
the  case  stands  at  present,  it  is  clear  there  is  no  reason  to  alter  the  interlocutor. 

LoBD  JusnoB-CiiEBK, — I  agree  that  at  this  stage  of  the  case  this  is  a  most  important 
and  delicate  question;  and  although  I  am  quite  aware  of  the  custom  of  allowing  a 
diligence  to  parties  to  enable  them  to  make  [788]  up  condescendences,  I  never  saw  a 
demand  similar  to  the  present  made  at  this  stage  of  the  case.  Before  any  grounds  in 
support  of  the  action  are  condescended  on,  a  sweeping  diligence  is  asked  for  all  sorts 
of  documents  to  make  out  a  case.  Such  a  fishing  proceeding  cannot  be  justified.  The 
case  of  Edderline,  which  has  been  founded  on,  is  just  the  strongest  decision  possible  in 
support  of  the  Lord  Ordinary's  interlocutor.    The  Court  there  refused  to  allow  pro- 
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duction  of  the  eomspondflDoe  between  Fnser  end  his  agent;  and  tbe  oilier  piodiietkns 
allowed  were  in  proof  of  a  Itct  on  which  the  partieB  were  at  iaaoe,  and  eonaisted  of 
letteie  written  when  no  idea  of  a  diepnte  had  arisen.  I  most  farther  obaerrey  in 
reference  to  what  fell  from  Lord  Allowaj,  that  nnleaa  we  held  the  production  asked  to 
be  legal,  we  would  not  remit  to  any  person  to  take  ezoerplB.  The  party  must  first  show 
that  the  demand  is  legal,  and  then  a  remit  may  be  made  to  have  excerpts  takeoy  to 
present  other  matters  being  diwrlosed.  Bat  considering  the  deposition  of  the  haTeis 
that  the  writings  are  confidential,  and  that  they  have  no  reUtion  to  the  sabjeet^  (whidi 
the  Lord  Ordinary  takes  along  with  the  other  reasonsi  not  as  the  only  groand,)  and 
also  considering  the  stage  in  which  the  question  occora^  I  think  there  is  safficient 
reason  to  refuse  the  demand  of  fvoduction  hoc  itaiUf  and  we  do  not  preclode  oorselves 
from  considering  a  specific  demand  afterwards  in  proof  of  special  alle^itions. 

[Cf.  Lunudaine  y.  Balf<mr,  7  S.  9.] 


Ka  271.  VL  Shaw  788.    14  Hay  1828.    Itt  Dir.--Lord  Cnigia. 

W.  and  A«  Jamkson,  Suspenders. — Ptfper, 

Sir  J.  QosDON,  Charger.— Jfbre. 

Landlord  and  TmuuU—A.  S.  Dec  14,  1756— [Lease— /mtoMcy—JDieMrltcm].— A 
landlord  having  raised  an  action  on  the  aboye  A«  S.,  alleging  that  a  half  yearns  rent 
was  due,  and  that  another  would  be  due  at  the  ensuing  term,  and  that  the  tenant 
had  deserted  possession  by  being  imprisoned  for  reyenue  penalties ;  and  haying 
thereafter  accepted  of  a  partial  payment,  and  got  a  decree  in  absence  ordaining  tiie 
tenant  to  find  caution  for  the  fiye  following  crops — ^Held,  in  passing  a  bill  of  suspen- 
sion, that  the  landlord  was  not  entitled  to  such  caution. 

On  the  14ih  December  1821,  William  Jamieson  obtained  a  lease  for  nineteen  years 
of  the  farm  of  Greencraig,  belonging  to  Sir  James  Gordon,  at  a  rent  of  L.115,  and  in 
which  Alexander  Jamieson  was  cautioner.  On  the  9th  of  January  1827  the  Jamiesons 
wwe  imprisoned  by  the  Crown,  upon  a  judgment  from  the  Court  of  Exchequer,  for 
L  50,000,  being  penalties  for  infringement  of  certain  revenue  lawa  The  rents  had 
been  regularly  paid,  except  at  Martinmas  1826 ;  and  on  the  26th  of  January  thereafter 
Sir  James  presented  a  petitionto  &e  Sheriff  of  Banffshire,  in  which,  founding  on  the 
Act  of  Sederunt  1756,  he  set  [789]  forth,  '<  that  no  part  of  the  foresaid  rent  of  L115 
sterling,  payable  by  the  said  Alexander  Jamieson  and  William  Jamieson,  at  Martinmas 
last  and  Whitsunday  ensuing,  for  the  said  town  and  lands  of  Greencraig,  was  paid  to 
the  complainer ;  and  farther,  the  said  Alexander  Jamieson  and  William  Jamieson  haye 
deserted  the  said  lands  and  others,  leaving  the  same  unlaboured  and  unstocked ;  at 
least  they  were  some  time  ago  thrown  into  prison,  where  they  still  remain;"  and 
therefore  he  concluded  for  decree,  and  also  to  find  caution  in  terms  of  the  Act  of 
Sederunt,  or  otherwise  to  remove.  No  defences  were  lodged ;  and  the  Sheriff,  on  the 
9th  of  February,  ordained  the  Jamiesons,  within  fourteen  days  after  intimation,  to  find 
caution  in  terms  of  the  Act  of  Sederunt ;  and  thereafter  on  the  dd  of  March,  in  respect 
of  their  failure  to  do  so,  decerned  for  the  rents  and  in  the  removing.  This  decree  was 
extracted,  and  thereafter  the  Jamiesons,  having  been  liberated,  paid  part  of  the  rent 
due  at  Martinmas,  and  then  lodged  a  petition,  praying  to  be  reponed  in  terms  of  the 
Act  of  Sederunt  of  12th  November  1825.  The  Sheriff  found,  "  that  by  interlocutor  of 
9th  February  last^  the  defenders  were  appointed  to  find  caution  in  terms  of  the  libel 
and  Act  of  Sederunt ;  and  due  intimation  having  been  made  thereof,  and  the  defenders 
having  failed  to  find  such  caution,  decree  passed  against  them,  and  was  extracted  on  a 
charge  given  thereon ;  finds  that,  in  these  circumstances,  it  was  incompetent  to  repone 
the  defenders  against  the  said  decree,  and  that  the  Act  of  Sederunt  relative  to  the  form 
of  process  in  civil  causes,  c.  18,  §  3,  does  not  appear  to  have  reference  to  actions  of 
removing  in  any  shape;"  and  therefore  adhered  to  the  decree  of  3d  March.  The 
Jamiesons  then  presented  a  bill  of  suspension,  and  maintained  that  as^  ex  facie  of  the 
summons,  there  was  not  a  year's  rent  due,  and  as  they  had  been  merely  thrown  into 
prison  for  a  few  weeks,  it  was  impossible  to  hold  that  they  were  a  year's  rent  in  arrear, 
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01  had  deserted  the  poBseseioiiy  so  as  to  subject  them  to  the  penalties  of  the  Act  of 
Sederunt^  more  especially  as  the  landlord  had  since  received  a  partial  payment. 

On  the  other  hand  Sir  James  contended,  that  as  at  all  events  they  must  be  held  to 
have  deserted  the  possession,  he  was  entitled  to  caution  in  terms  of  the  Act  of  Sederunt. 

The  Courts  on  the  report  of  the  Lord  Ordinary,  passed  the  bill  on  caution  in  the 
suspension,  but  refused  to  ordain  the  Jamiesons  to  find  caution  in  terms  of  the  Act  of 
Sederunt. 


No.  276.  VI.  Shaw  797.    16  May  1828.    Ist  Div.— Lord  Corehouse. 

JE,  Macbban,  W.S.,  Pursuer. — Codcbv/m — CuninghaTne, 
L.  Mackintosh,  Defender. — Shaw, 

Auditor — Agent  and  Client. — A  law-agent  having  brought  an  action  against  his  client 
for  payment  of  his  account,  consisting  of  business  relating  to  thirty  different  actions, 
and  it  having  been  remitted  to  the  auditor  to  tax — Held  that  the  auditor  was  entitled 
to  charge  a  fee,  as  if  there  had  been  thirty  different  accounts. 

The  pursuer  had  for  several  years  been  employed  by  the  defender  as  his  law-agent, 
and  on  the  termination  of  his  agency  he  brought  an  action  against  the  defender  for 
payment  of  a  balance.  This  balance  arose  out  of  his  employment  as  agent  in  thirty 
different  actions,  in  which  the  defender  had  been  a  party.  A  remit  was  made  to  the 
auditor  to  tax  the  pursuer's  account,  which  was  acconlingly  done,  and  for  which  a  fee 
of  L.45,  3s.  was  cluu:ged  by  the  auditor,  and  paid  by  the  pursuer.  In  making  this 
charge  the  auditor  regarded  each  action  as  having  a  separate  account,  and  on  the  amount 
of  each  of  these  accounts  he  charged  the  fee  authorized  by  the  Act  of  Parliament  50th 
Geo.  ni.  c.  112.  This  sum  the  pursuer  insisted  on  placing  to  the  debit  of  the  defender, 
who  objected  that  as  this  was  a  single  account  between  a  party  and  his  agent,  and  not 
between  the  defender  and  the  different  parties  who  had  been  engaged  in  the  several 
litigations,  and  as  the  highest  fee  authorized  by  the  Act  of  Parliament  to  be  taken  was 
L.5,  58.,  the  pursuer  coidd  not  legitimately  insist  on  payment  of  a  larger  sum  from  the 
defender. 

To  this  the  pursuer  answered,  That  the  Act  of  Parliament  had  reference  to  separate 
actions ;  and  as  there  had  been  here  thirty  different  actions,  and  the  fee  on  each  account 
had  been  charged  in  terms  of  the  act,  the  objection  was  unfounded. 

The  Lord  Ordinary  considering  the  case  to  be  attended  with  difficulty,  and  as  being 
of  practical  importance,  verbally  reported  it  to  the  Court  j  and  their  Lordships,  upon 
advising  minutes,  repelled  the  objection,  sustained  the  claim,  and  found  expenses  due. 


No.  277.  VI.  Shaw  798.    15  May  1828.     Ist  Div.— Lord  Newton. 

A.  Dick  and  Others,  Pursuers. — Jeffrey — Ivory. 
T.  M'Ilwham  and  Others,  Defenders. — Cuninghame — A,  M^NeUL 

Pupil, — A  decree  having  been  taken  against  a  pupil  without  tutors  or  a  tutor  ad  litem 
— Held  that  it  was  to  be  regarded  as  a  decree  in  absence — that  all  parties  were  to  be 
restored  to  the  state  in  which  they  stood  at  its  date,  and  their  rights  judged  of 
accordingly. 

On  the  17th  of  April  1799  the  late  Thomas  Dick  entered  into  a  contract  of  sale 
with  Armour  and  Tassie  for  the  purchase  of  certain  heritable  subjects  at  the  price  of 
L.504 :  15 : 6,  payable  by  instalments,  the  latest  at  Whitsunday  1801.  It  contained  no 
clause  of  irritancy  ;  and  in  virtue  of  it  Dick  took  possession,  and  employed  Galloway 
and  Anderson  to  erect  buildings  upon  it,  which  were  partially  accomplished.  In 
October  of  the  same  year  Dick  died,  leaving  a  widow  and  several  children,  of  whom 
the  pursuer  Andrew,  then  in  pupillarity,  was  the  eldest.  No  part  of  the  price  was 
paid  by  him;  but  between  December  1801  and  January  1803  about  L.40  was  paid. 
Armour  and  Tassie  assigned  the  benefit  of  the  contract  to  Hill,  and  in  May  1805  Hill 
raised  an  action  in  the  Court  of  Session  against  the  widow  and  children,  concluding  to 
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have  it  found  that  by  Don-payment  of  the  price  the  contract  was  forfeited,  and  th&t  be 
was  entitled  to  poesesaion.  At  this  time  Andrew  Dick  was  still  a  papil  without  tutors, 
and  decree  was  pronounced  in  terms  of  the  libel, — ^no  tutor  cui  litem  haying  been 
appointed.  About  the  same  time  Galloway  and  Anderson  brought  an  action  of  consti- 
tution against  the  widow  and  children,  on  the  passive  titles,  for  the  amount  of  the 
account  due  to  them  for  the  buildings,  and  in  which  they  obtained  decree,  without  any 
tutor  ad  litem  having  been  appointed.  In  virtue  of  this  decree  they  executed  Ictten 
of  general  special  charge  against  Andrew  Dick,  and  thereafter  obtained  a  decree  of 
adjudication  against  them, — he  being  still  a  pupil,  and  no  tutor  €ui  litem  nominated; 
and  they  were  infef t.  They  afterwards  got  possession  by  a  process  of  mails  and  duties, 
which  gave  rise  to  a  litigation  between  them  and  Hill,  in  consequence  of  which  tn 
arrangement  was  entered  into  between  him  and  them  for  the  sale  of  the  subjects,  which 
accordingly  was  accomplished  by  auction,  and  the  defender  M 'II wham  preferred  as 
purchaser.  M'llwham  took  possession,  and  intromitted  with  the  rents.  On  attaining 
nugority,  Andrew  Dick  brought  an  action  of  reduction  of  the  decrees  of  forfeiture  and 
adjudication,  on  the  ground,  inter  alia^  that  as  these  decrees  |^99]  passed  against  him 
while  a  pupil  without  tutors,  they  were  void  and  null,  and  that  the  conveyance  to 
M'llwham  had  been  derived  a  nan  haheide  potestcUem. 

In  defence  it  was  maintained,  among  other  pleas,  That  supposing  the  pursuer  were 
entitled  to  have  the  decree  set  aside,  he  could  only  insist  on  this  being  done  to  the 
effect  of  showing  that  injustice  had  been  done  to  him ;  that  this,  however,  he  had  been 
unable  to  do;  and,  on  the  contrary,  it  appeared  that  his  father  was  incapable  of 
implementing  his  part  of  the  contract,  and  consequently  the  other  party  was  entitled 
to  be  free. 

The  Lord  Ordinary  pronounced  this  interlocutor: — '< Finds  that  as   the  pursner 
Andrew  Dick  was,  at  the  date  of  Mr.  Hill's  declarator  of  irritancy,  a  pupil  without 
tutors,  and  as  no  tutor  ad  litem  was  appointed  to  him  in  that  process,  the  decree  there 
obtained  is  to  be  held  as  one  in  absence,  and  that  the  pursuer  is  entitled  to  be  reponed 
against  the  same,  in  so  far  as  he  appears  to  have  suffered  injustice  thereby  at  the  time : 
Finds  sufficient  evidence  in  the  circumstances  of  the  family,  and  the  procedure  in  the 
action,  that  the  pursuer  had  then  no  means  of  implementing  the  contract  by  paying  up 
the  remainder  of  the  price  and  interest,  and  that  Mr.  Hill  had  a  right  to  have  it  declared 
void  :  But  finds  that  as  the  contract  contained  no  penal  irritancy  on  non-ftayment  of  the 
price,  the  pursuer  had  a  right,  on  the  contract  being  annulled,  to  repayment  of  that  part 
of  the  price  which  his  father  had  paid  up,  and  also  to  any  additional  value  which  the 
subject  had  received  by  the  buildings  erected  on  it  by  the  father,  or  the  family  after  his 
decease :  Finds  that  the  decree  was  injurious  to  the  pursuer  in  so  far  as  it  gave  him  no 
right  to  any  repayment,  and  that  he  is  entitled  to  be  reponed  against  it,  so  to  be  allowed 
still  to  claim  repetition  from  Mr.  Hill,  or  those  in  his  right,  both  of  the  instalment  paid, 
and  of  the  value  of  the  meliorations :  Finds  that  the  value  of  the  meliorations  falls  to 
be  ascertained  by  the  difference  betwixt  the  original  price  by  the  contract,  (regard  being 
had  to  the  mode  of  payment,)  and  that  at  which  the  subject  was  purchas^  by  Mr. 
M'llwham ;  for  this  latter  price  being  all  that  could  be  obtained  at  a  public  sale,  after 
two  previous  attempts  to  sell,  must  be  held  the  fair  value  at  the  time :  Finds  that 
although  the  failure  to  appoint  a  tutor  ad  litem  places  the  decrees  of  constitution  and 
adjudication,  obtained  by  Messrs.  Galloway  and  Anderson  on  the  footing  of  decrees  in 
absence,  yet  as  no  injustice  was  thereby  done  to  the  pursuer,  he  is  not  entitled  to  be 
reponed  against  the  same  :  Finds  that  the  decree  of  adjudication  was  effectual  in  carry- 
ing such  right  as  the  pursuer  or  his  father  had  in  the  subject,  and,  [800]  when  this  right 
was  set  aside  by  the  decree  of  irritancy,  continued  to  affect  the  claim  for  meliorations 
which  came  in  its  place :  Finds,  therefore,  that  in  the  accounting  to  take  place,  the 
pursuer  Andrew  Dick  is  entitled  to  take  credit  for  the  instalment  of  the  price  paid  by 
his  father,  and  for  the  value  of  the  meliorations,  with  interest  from  the  term  of  removing, 
specified  in  the  said  decree  of  irritancy ;  and  that  the  defenders  are  entitled,  as  in  right 
of  Mr.  Hill,  to  set  off  against  this  claim  the  interest  arising  on  the  unpaid  instalments 
of  the  price  down  to  the  said  term  of  removing,  and,  as  in  right  of  Messrs.  Galloway 
and  Anderson,  to  set  off  also  the  balance  of  the  accumulated  sum  in  the  adjudication 
which  may  remain  as  at  the  date  of  the  said  term  of  removing,  after  deducting  from  the 
sum  and  interest  the  intromissions  with  the  rents  and  profits  had  by  Messrs.  Galloway 
down  to  this  term :  Finds  that  the  pursuer  is  entitled  also  to  be  reponed  against  the 
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decree  of  irritancy  in  so  far  as  it  finds  him  liable  in  expenses,  and  that  the  defenders 
are  not  entitled  to  set  off  these  against  his  claim ;  and  appoints  the  pursuer  to  lodge  a 
state,  showing  the  amount  of  the  sum  which  may  be  due  to  him  according  to  the  above 
findings." 

The  pursuer  having  reclaimed,  the  Court  "recalled  the  interlocutor  of  the  Lord 
Ordinary  complained  of,  and  found  that  the  pursuer  Andrew  Dick  is  entitled  to  be 
reponed  against  the  decreet  of  irritancy  obtained  by  Mr.  Hill,  in  the  same  way  as  if  the 
same  had  been  ex  facte  a  decreet  in  absence,  and  that  aU  parties  should  be  restored  to 
the  state  in  which  they  stood  at  the  time  the  decreet  was  pronounced ;  and,  with  that 
finding,  remitted  to  the  Lord  Ordinary  to  hear  parties  further  on  their  several  rights 
under  this  deliverance,  and  to  do  as  he  shall  see  cause." 

[Cf.  Sequel,  7  8.  364.] 


No.  279.  VI.  Shaw  802.     16  May  1828.    2nd  Div.— Lord  Mackenzie. 

W.  MuBRAY  and  Son,  Pursuers. — Ghrdon. 
A.  Taylor,  Defender. — SoL-Oen,  Hope — A,  Wood. 

Notary — Reparation — Bill  of  Exchange — Proof. — A  notary  who  was  employed  by  bank 
agents  to  protest  their  bills,  on  an  arrangement  whereby  they  drew  three-fourths,  and 
he  only  one-fourth  of  the  charges,  having  committed  a  blunder  in  the  date  of  an 
instrument  of  protest  on  a  bill,  in  respect  of  which  a  charge  on  it  was  suspended,  and 
having  been  sued  by  the  agents  for  reparation — Held, — 1. — ^That  he  was  entitled  to 
show  that  there  was  truly  no  debt  which  could  have  been  recovered  by  them,  and 
that  they  were  not  onerous  holders. — 2. — That  in  the  circumstances  he  was  not 
limited  in  such  proof  to  their  writ  or  oath  only ; — and, — 3. — Question  raised,  but  not 
decided,  whether  the  agents  drawing  so  great  a  part  of  the  remuneration  for  the  work 
could  claim  damages  from  the  notary  on  account  of  its  being  ill  performed. 

This  was  an  action  at  the  instance  of  William  Murray  and  Son,  as  bank  agents  at 
Tain  for  the  Commercial  Banking  Company,  against  Taylor,  a  notary  public,  for  pay- 
ment of  the  amount  of  a  bill  stated  to  have  been  indorsed  to  them,  and  protested  at 
their  instance  by  Taylor  as  a  notary  public,  but  on  which  they  had  been  unable  to 
recover,  in  consequence  of  an  error  on  the  part  of  Taylor  in  returning  an  instrument  of 
protest  bearing  to  be  dated  the  31st  November,  a  day  which  does  not  exist  in  the 
kalendar.  Besides  an  objection  to  the  title  to  pursue,  which  it  is  unnecessary  here  to 
notice,  it  was  pleaded  in  defence, 

1.  That  as  Taylor  was  employed  by  the  pursuers  to  protest  all  their  bills  for  a  certain 
yearly  allowance,  (which  was  only  about  one-fourth  of  the  actual  charges,)  and  as  the 
pursuers  made  these  charges  against  the  parties  whose  bills  were  protested,  and  thus 
pocketed  three-fourths  of  the  remuneration  given  for  the  performance  of  the  business  in 
question,  they  could  not  be  allowed  to  sue  the  notary,  who  only  got  one-fourth  of 
it,  for  loss  arising  from  the  business  not  having  been  properly  executed ;  and, 

2.  That,  in  point  of  fact,  the  bill  in  question  had  never  been  discounted  with  the 
pursuers  as  agents  for  the  Commercial  Bank,  but  had  been  deposited  with  them  for 
a  special  purpose  without  value,  so  that  in  truth  they  could  lose  no  debt  by  the  error 
committed  by  the  defender. 

In  reference  to  this  last  defence,  it  appeared  that  William  Murray  senior  was  a 
partner  in  a  farm  with  one  Roes,  who  had  received  the  bill  in  question  (which  was  dated 
28th  August  1816,  and  was  drawn  by  one  WaUace  upon  and  accepted  by  Munro,  a 
drover,)  from  the  acceptor  Munro  in  payment  of  some  cattle  sold  him  off  the  farm,  in 
which  he  and  Murray  had  an  interest.  The  bill  bore  to  have  been  indorsed  by  the 
drawer  Wallace  to  one  Aitken,  whose  name  also  appeared  on  the  back  of  the  bill  as  the 
next  indorser ;  but  [803]  there  was  no  indorsation  by  Boss,  from  whom  the  bill  was 
admitted  to  have  been  received  by  the  pursuers.  It  further  appeared  that,  of  the  same 
date  with  the  bill,  Murray  and  Son  had  granted  to  Boss  the  foUowing  letter  of  acknow- 
ledgment, produced  in  process : — "  Mr.  Hugh  Boss  at  Aldie  has  this  day  left  with  us 
John  Munro's  acceptance  to  Oeorge  Wallace,  and  indorsed  by  David  Aitken,  Bhives, 
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of  this  date,  3  mB.  pio  L.200  sterling ;  which  bill,  when  paid,  we  shall  pay  to  Mr.  Bon 
L.160,  and  to  Mr.  Munro  "  (the  debtor  in  the  bill)  "L.40  sterling." 

Shortly  after  this,  Boss,  together  with  Wallace  and  Munro.  the  drawer  and 
acceptor  of  the  bill,  became  bankrupt;  and  on  the  4th  of  October  1816  there  was 
inserted  in  the  bank  agency  books  an  entry  bearing  the  bill  in  question  to  have  been 
discounted  of  that  date,  and  the  proceeds  to  have  been  applied  partly  in  retiring  a  bill 
of  Boss's  then  lying  over  in  their  hands,  and  partly  in  a  payment  in  cash  to  the  same 
person, — the  residue  (L.40)  being  placed  to  the  credit  of  Munro,  who  had  an  account 
with  the  bank.  The  bill  was  not,  however,  indorsed  by  Murray  and  Son  to  the  Com- 
mercial Bank,  and  there  were  on  it  some  suspicious  appearances ;  and  in  particular  the 
indorsation  to  Aitken  seemed  to  have  been  originally  blank,  but  there  had.  been  subse- 
quently inserted  between  Aitken's  name  and  that  of  Wallace,  the  prior  indorser,  the 
words,  "  Pay  to  William  Murray,  Esq.  and  Son,  or  order."  It  further  appeared  that 
when  transmitted  to  Edinburgh  to  have  diligence  raised  against  Aitken^  it  was  not  sent 
to  the  agent  for  the  bank,  and  indorsed  to  the  manager  of  the  bank,  according  to  the 
usual  practice,  but  was  sent  to  the  private  agent  of  Murray  and  Son,  who  registered 
the  protest  without  observing  the  blunder,  and  thereon  raised  diligence,  which  was 
suspended  by  Aitken,  on  the  ground  that  the  bill  had  not  been  discounted  with 
Murray  and  Son,  and  that  they  did  not  hold  it  for  value  ;  but  the  blunder  being  subse- 
quently discovered,  the  letters  were  suspended  on  that  ground,  without  any  decision 
on  the  merits.  In  addition  to  all  this,  the  defender  alleged  that  it  would  clearly  appear 
from  the  books  of  the  bank,  and  the  weekly  states  transmitted  to  Edinburgh  by  the 
pursuers,  that  no  such  bill  was  truly  discounted  by  the  bank,  and  no  notice  of  the  bill 
would  appear  in  these  states  or  books. 

The  Ix>rd  Ordinary  having  repelled  the  defences,  and  ordained  the  defender  "  to 
say  whether  he  offers  to  prove  by  the  oath  of  the  pursuers  that  they  are  not  onerous 
indorsees  of  the  bill  libelled,"  he  reclaimed,  and  contended  that  if  he  was  not  entitled 
to  an  absolvitor  on  the  evidence  already  in  process,  he  was  at  all  events  entitled  to  a 
proof,  without  the  limitation  of  [804]  writ  or  oath,  that  the  pursuers  were  not  onerous 
indorsees,  which  limitation  could  only  affect  parties  who,  from  their  names  being  on  the 
bill,  were  held  thereby  to  acknowledge  that  value  was  given. 

On  the  other  hand,  the  pursuers  contended  that  the  defender  was  not  entitled  to 
enter  into  any  investigation  of  the  debt,  but  that  it  was  enough  to  subject  him  in 
responsibility  to  them  that  he  had  not  correctly  executed  the  business  intrusted  to  him, 
in  the  same  way  as  it  would  be  refused  to  a  messenger  or  magistrate,  who  had  allowed 
a  debtor  to  escape,  to  prove  that  his  circumstances  wer^  such  that  the  debt  could  never 
have  been  recovered,  and  so  that  no  loss  was  really  sustained. 

The  Court  recalled  the  Lord  Ordinary's  interlocutor,  and  found  that  this  was  not  a 
case  where  the  investigation  should  be  limited  to  a  proof  by  the  writ  or  oath  of  the 
holders,  and  remitted  to  his  Lordship  to  hear  parties  further,  and  do  as  he  should 
deem  just. 

Lord  Justiob-Clbre. — I  am  clearly  of  opinion  that  this  case  requires  further  investi- 
gation, and  that  it  is  impossible  to  adhere  to  the  interlocutor  of  the  Lord  Ordinary  as 
it  stands.  Before  we  can  do  so,  we  must  be  satisfied  on  various  points.  This  notary  is 
entitled  to  maintain  every  legal  defence  against  the  debt,  and  the  mere  circumstance  of 
the  blunder  having  been  sustained  in  the  suspension  is  not  to  preclude  him  from  looking 
at  the  nature  of  the  debt.  Suppose  the  bill  had  been  on  a  wrong  stamp,  and  there  had 
been  also  this  blunder  in  the  protest,  could  the  parties  have  prosecuted  the  notary  for 
what  was  no  debt  at  all  1  It  will  also  be  necessary  to  be  satisfied  on  the  point,  whether 
there  was  here  a  true  discount  by  those  people  who  now  profess  to  have  acted  as  agents 
for  the  bank,  and  in  no  other  capacity.  The  bank  books  and  states  must  be  disclosed, 
and  if  the  bill  does  not  appear  there,  the  case  will  have  no  ground  to  stand  upon.  As 
to  the  statement  regarding  the  mode  of  employing  the  notary,  I  think  it  would  be  very 
strange  to  hold  that  he  who  gets  only  one-fourth  of  the  charge  made  for  protesting 
should  be  liable  in  damages  for  blunders  to  the  persons  who  get  three-fourths  of  it,  or 
at  least  that  they  should  not  bear  a  proportion  of  the  loss  corresponding  to  their  share 
of  the  remuneration.  Whether  this  arrangement  is  to  be  considered  pactum  iUieiium 
or  aot^  it  certainly  demands  consideration  whether  they  can  recover  damages.  It  is 
clear  t^at  the  circumstances  must  be  expiscated,  and  I  cannot  go  on  the  idea  that 
the  proof  should  be  limited  to  writ  or  oath  ;  that  doctrine  does  not  apply  at  all. 
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Lord  Allowat. — Some  points  certainly  require  investigation;  but  I  was  much 
struck  with  the  objection  founded  on  the  mode  of  paying  the  notary.  Full  charges  are 
made,  which  the  pursuers  received.  Then  how  can  they,  charging  the  full  amount,  and 
only  allowing  the  [805]  notary  about  one-fourth,  claim  damages  from  him  for  mal- 
performance  of  the  work  for  which  they  drew  the  emolument.  I  doubt  the  interlocutor 
very  much  on  this  point.  On  the  other  points  I  was  not  so  much  moved;  and  I 
rather  agree  with  the  Lord  Ordinary,  that  though  the  bill  was  at  first  merely  deposited 
with  the  pursuers,  yet  that  being  blajik  indorsed,  when  they  advanced  money,  they  were 
entitled  to  fill  up  the  indorsation  to  themselves  as  discounted  by  them.  No  doubt, 
however,  when  the  action  is  brought  by  them  as  agents  for  the  Commercial  Bank,  they 
must  make  out  a  right  in  that  character ;  and  the  question  is,  if  entry  in  their  books 
is  sufficient  evidence  that  it  was  discounted  by  the  bank  ?  This  is  a  totally  di£ferent 
case  from  that  of  magistrates  letting  go  a  prisoner,  who  can  never  get  free  by  showing 
that  the  prisoner  could  not  have  paid.  If  the  bill  here  was  not  a  true  debt^  the  pursuers 
are  not  ii^jured,  and  the  notary  cannot  be  liable,  unless  the  pursuers  would  have  had  a 
good  claim  against  Aitken,  had  it  not  been  for  the  blunder.  I  doubt  greatly,  however, 
even  if  the  claim  should  appear  to  have  been  good,  whether  these  parties,  taking  three- 
fourths  of  the  charge  for  protesting,  can  recover  damages  from  the  notary. 

Lord  Glenlbk. — The  defender  is  certainly  entitled  to  show  that  no  loss  has  been 
suffered  by  the  pursuers — not  on  account  of  the  insolvency  of  the  parties  to  the  bill, 
for  that  would  not  be  competent — but  on  the  ground  that  there  was  no  debt  recoverable ; 
and  the  only  thing  is,  whether  the  proof  of  that  should  be  limited  to  the  pursuers'  writ 
or  oath ;  and  I  do  not  think  that  it  should  be  so  limited.  The  real  history  of  the 
transaction  seems  to  be,  that  the  bill  was  merely  deposited  with  the  pursuers,  and  that, 
on^^the  bankruptcy  of  the  other  people,  they  took  up  Ross's  bill  just  to  avail  themselves 
of  thisfundy  and  I  think  the  circumstances  are  sufficient  to  do  away  the  necessity  of 
proving  by  writ  or  oath  only. 
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W.  Campbell  Jun. — Butherfmd — Jfoir. 

Lord  Kennedy  and  Captain  Dowbigging,  Respondents. — SoL-Qen.  Hope — 

Miller — Innes. 

Reparaiion. — A  party  having  hired  a  horse  in  good  health,  and  lent  it  to  a  friend, 
who,  in  company  with  him,  rode  it  sixteen  miles  in  an  hour  and  a  half ;  and  having, 
while  in  a  heated  state,  left  it  in  the  open  air  for  a  quarter  of  an  hour ;  and  cold 
water  having  been  given  to  it,  and  symptoms  of  illness  having  immediately  appeared ; 
and  the  horse  having,  within  an  hour  and  a  half  after  its  arrival,  been  sent  back  to 
the  person  from  whom  it  had  been  hired ;  and  having  died  four  days  thereafter ;  and 
farriers  having  deponed  that  the  illness  was  occasioned  by  over  exercise  and  want  of 
care  while  it  was  in  possession  of  the  party  who  hired  it — Held  that  he  was  liable 
for  the  value  of  the  horse,  and  the  expense  of  medical  attendance. 

On  the  11th  of  September  1824,  being  the  day  after  a  racing  meeting  at  Aberdeen, 
Lord  Kennedy  hired  a  horse  from  Campbell,  a  horse-letter  in  Aberdeen,  about  three 
o'clock  in  the  afternoon,  to  go  to  Dunottar,  distant  about  sixteen  miles.  He  was 
accompanied  by  Captain  Dowbigging,  Mr.  Farquharson,  and  Major  Leith  Hay,  all  of 
whom  had  horses,  except  Mr.  Farquharson.  The  horse  had  been  hired  for  his  use ;  but 
it  was  arranged  that  it  should  be  rode  by  Captain  Dowbigging,  and  the  one  belonging 
to  him  by  Mr.  Farquharson.  The  party  accordingly  set  off  for  Dunottar,  where  they 
arrived  in  an  hour  and  a  half.  The  horses  were  much  heated,  and  those  belonging  to 
the  gentlemen  were  immediately  put  into  the  stable,  while  the  hack  was  allowed  to 
stand  in  the  open  air  for  about  a  quarter  of  an  hour.  It  was  then  taken  to  an  inn  at 
Stonehaven,  distant  about  a  mile,  where  it  was  stabled,  rubbed  down  without  its  saddle 
being  taken  off,  and  half  a  pail  of  cold  water  given  to  it.  A  feed  of  oats  was  then 
offered  to  it ;  but^  after  taking  a  small  quantity,  it  declined  to  eat»  and,  within  three 
quarters  of  an  hour  after  its  arrival  at  Stonehaven,  it  was  sent  back  to  Aberdeen.  On 
the  road  it  showed  symptoms  of  illness,  hung  its  head,  and  repeatedly  stopped,  and  was 
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with  considerable  difficulty  brought  back  to  Campbell's  stables.     On  arriving  there,  it 

refused  food ;  and  a  farrier  was  thereupon  sent  for,  who,  seeing  that  it  was  affected  with 

inflammation  in  the  lungs,  applied  the  proper  remedies.     Another  farrier  was  called 

upon  Monday,  but  the  horse  died  upon  the  Thursday  thereafter.     It  was  proved  that 

the  horse  was  in  good  health  and  spirits  before  he  set  off  for  Dunottar,  and  the  farriers 

stated  that,  on  opening  Ms  body,  they  found  ulcers  on  the  lungs  whicJi  were  the  cause 

of  his  death,  and  that  these  had  been  occasioned  by  sudden  or  too  much  exercise,  and 

by  the  horse  not  having  been  properly  taken  care  of  after    having   been  heated. 

Gamp-  [807]  -bell  then  brought  an  action  before  the  Sheriff  of  Kincardineshire  against 

Lord  Kennedy,  concluding  for  payment  of  the  value  of  the  horse,  the  expense  of  medical 

attendance,  and  the  damages  which  he  had  sustained  by  the  loss  of  the  use  of  the  horse ; 

and  his  Lordship  having  insisted  that  Captain  Dowbigging  should  be  called  as  a  party, 

a  supplementary  summons  was  executed  against  him.     The  Sheriff,  after  allowing  a 

proof,  assoilzied  the  defenders,  "in  respect  that  neither  any  such  excess  of  riding, 

nor  carelessness  of  treatment  regarding  the  horse  in  question,  has  been  established 

during  the  period  of  location,  as  either  to  defeat  the  ordinary  rule  of  law  ut  res  peril 

suo  domino,  or  to  subject  the  lessee  in  the  damages  contended   for;    found  Lord 

Kennedy  entitled  to  no  expenses,  but  found  Captain  Dowbigging  entitled  to  them, 

with  relief  to  Campbell  against  Lord  Kennedy,  in  respect  he  had  been  called  at  his 

request." 

Campbell  having  brought  an  advocation,  the  Lord  Ordinary  found  it  proved  "  that 
the  horse  in  question,  which  belonged  to  the  pursuer,  was  hired  by  the  defender  I»rd 
Kennedy  on  Saturday  the  11th  day  of  September  1824 :  That  when  the  horse  left  the 
pursuer's  stable  on  the  afternoon  of  that  day,  it  was  in  a  sound  and  healthy  state : 
That  it  was  returned  to  the  pursuer,  in  the  evening  of  the  same  day,  labouring  under 
evident  disease:  That  it  died,  on  the  Thursday  following,  of  inflammation  of  the 
lungs :  That  this  disease  was  occasioned  by  severe  exercise,  followed  by  n^lect  and 
mismanagement,  while  the  horae  was  in  the  possession  of  Lord  Kennedy,  or  of  persons 
for  whom  his  Lordship  is  responsible :  Therefore  remits  to  the  Sheriff  with  instructions 
to  recall  his  interlocutor  in  so  far  as  it  applies  to  Lord  Kennedy,  and  to  find  lus  Lord- 
ship liable  to  the  pursuer  for  the  value  of  the  horse,  and  for  the  expense  incurred  by 
the  pursuer  in  consequence  of  its  illness,  and  to  proceed  further  in  this  branch  of  the 
action  as  he  shall  see  cause,  and  with  instructions  to  adhere,  qttoad  ultra^  to  his 
interlocutor :  Found  the  pursuer  liable  to  Captain  Dowbigging  for  the  expenses 
incurred  by  him  in  this  Court,  and  also  in  the  Inferior  Court ;  and  in  respect  Captain 
Dowbigging  was  made  a  party  to  the  proceedings  in  consequence  of  repeated  applications 
by  Lord  Kennedy  to  that  effect,  found  his  Lordship  liable  to  relieve  the  pursuer  of  the 
expenses  hereby  found  due  to  Captain  Dowbigging." 

Lord  Kennedy  having  reclaimed,  the  Courts  without  hearing  the  respondent's  counsel, 
unanimously  adhered. 

Lord  Prbsident. — This  unfortunate  hack  was  allowed  to  stand  in  a  heated  state 
in  the  open  air  for  at  least  a  quarter  of  an  hour,  while  [808]  the  gentlemen  took  good 
care  of  their  own  horses.  It  is  very  plain,  that  when  all  the  circumstances  are  con- 
sidered, there  was  great  negligence  and  mismanagement  by  persons  for  whom  Lord 
Kennedy  must  be  responsible. 

Lord  Balorat. — I  have  not  the  slightest  difficulty  in  this  case. 

Lords  Craigie  and  Gillies  concurred. 
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Mrs.  Cheshire  or  Wallace,  Pursuer. — CuniTighame. 
Duke  and  Duchess  of  Portland,  Defenders. — RviherfurdL 

Teinds, — Held, — 1. — That  a  titular,  where  no  tack  of  the  teinds  has  been  granted,  is 
entitled  to  payment  of  them  from  the  proprietor  of  the  lands  according  to  their  true 
value,  and  not  according  to  the  rent  in  the  current  lease; — and, — 2.  That  an 
intimation,  without  an  inhibition,  is  sufficient  to  put  the  proprietor  on  his  guard  that 
the  titular  is  to  draw  the  teinds. 
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The  pursuer,  Mrs.  Cheshire  or  Wallace,  was  titular  of  the  teinds  of  the  lands  of 
Monktonhill,  of  which  the  Duke  and  Duchess  of  Portland  were  proprietors,  and  which 
had  been  let  by  them  to  Samuel  Gardner  at  a  rent  of  L.60.  No  tack  of  the  teinds  had 
been  granted ;  but  it  was  alleged  that  the  pursuer  had  been  in  the  custom  of  receiving 
payment  of  a  fifth  part  of  the  rent,  under  deduction  of  the  minister's  stipend,  making 
a  sum  of  L.8.  In  1825  the  lease  was  about  to  expire,  and  the  lands  to  be  let  at  a 
considerably  increased  rent.  In  the  month  of  August,  and  while  the  crop  was  still 
upon  the  ground,  the  pursuer  required  payment  from  the  defenders  of  a  compensation 
for  the  teinds,  and  intimated  her  intention  that  if  this  were  not  complied  with,  she 
would  execute  an  inhibition,  and  draw  the  ipsa  corpora.  The  defenders  threatened  an 
action  of  damages,  if  the  inhibition  were  executed ;  and  tendered  a  fifth  part  of  the 
then  current  rent,  under  deduction  of  the  minister's  stipend.  This  sum,  being  L.8,  the 
pursuer  received  under  reservation  of  any  further  claim  she  might  have,  on  the  true 
value  of  the  lands  being  ascertained.  A  great  deal  of  correspondence  took  place  on 
this  subject  between  the  pursuer  and  the  agents  for  the  defenders;  but  it  proving 
unsatisfactory,  she  caused  an  inhibition  to  be  executed  in  September.  At  this  time 
part  of  the  crop  had  been  reaped,  and  the  rest  was  thereafter  cut  down  and  carried  off. 
The  lands  were,  in  the  following  year,  let  at  a  rent  of  L.180  for  the  first  five  years  of 
an  eighteen  years'  lease,  and  for  L.200  during  the  last  thirteen  years  of  it.  The 
pursuers  then  brought  an  action  of  spuilzie  of  teinds,  concluding  for  payment  of  them 
as  on  a  rent  of  L.194,  being  the  average  annual  rent  for  the  currency  of  the  new  lease. 

[809]  In  defence  it  was  maintained, 

1.  That  as,  prior  to  the  execution  of  the  inhibition,  great  part  of  the  crop  had  been 
reaped,  that  diligence  could  not  infer  a  spuilzie,  or  interrupt  the  former  use  of  payment ; 
and, 

2.  That  the  pursuer  was  not  entitled  to  more  than  the  L.8  which  had  been  paid. 
To  this  it  was  answered, 

1.  That  as  the  pursuer  was  titular  of  the  teinds,  and  there  was  no  tack  of  them,  the 
intimation  which  was  made  in  the  month  of  August,  that  unless  a  compensation  were 
offered,  she  would  draw  the  teinds,  was  sufficient  to  put  the  defenders  on  their  guard 
against  intromitting  with  them. 

2.  That  at  all  events,  as  the  inhibition  was  executed  before  the  whole  crop  was 
carried  off,  the  defenders  had  committed  a  spuilzie  of  teinds ;  and, 

3.  That^  under  the  circumstances,  the  defenders  were  barred  from  pleading  that  the 
inhibition  was  too  late. 

The  Lord  Ordinary  found,  "  that  the  rent  paid  by  Samuel  Gardner  to  the  defenders 
for  the  lauds  of  MonktonhiU,  for  crop  and  year  1825,  was  L.60;  that  the  pursuers 
have  received  the  fifth  part  of  that  rent  as  teind,  under  the  deduction  of  L.  4  as  stipend 
payable  to  the  minister ;  that  the  facts  stated  by  the  pursuers  do  not  infer  a  spuilzie  of 
teinds  on  the  part  of  the  defenders  or  their  tenants,  in  respect  the  inhibition  used  by 
the  pursuers  was  not  executed  until  part  of  the  crop  had  been  sold  and  removed  from 
the  lands ;  that  the  defenders  were  not  barred  personali  exceptione  from  pleading  that 
the  inhibition  was  too  late  ;  and  therefore  assoilzied  them  from  the  conclusions  of  the 
action ;  but  found  no  expenses  due." 

The  pursuers  having  reclaimed,  the  Court  "  altered  the  interlocutor  of  the  Lord 
Ordinary,  and  found  that  the  pursuer  was  entitled  to  draw  the  teind  of  crop  1825  : 
Further,  of  consent  of  parties,  found  that  the  teind  of  that  year  amounted  to  L.38,  17s. 
9^d.  sterling,  with  interest  from  Michaelmas  1825  ;  decerned  against  the  defenders  for 
payment  of  the  same,  under  deduction  of  L.4  sterling  of  stipend,  and  found  the 
defenders  liable  to  the  pursuers  in  expenses." 

The  judges  were  unanimously  of  opinion  that  this  case  was  distinguishable  from 
that  of  Lady  Strathnaver,  as  there  was  here  no  tack  of  teinds — that  the  pursuer  was 
entitled  to  draw  the  teinds — that  the  intimation  in  August  was  sufficient  to  put  the 
defenders  on  their  guard  that  she  meant  to  exercise  that  right — that  an  inhibition  was 
only  necessary  where  there  was  a  tack  of  teinds,  and  without  which  the  tenant 
[810]  was  in  bona  fide  to  reap  the  crop — and  therefore  the  pursuer  was  entitled  to 
payment  of  the  teinds,  according  to  the  true  value  of  the  lands. 

Defender^  Authority, — Lady  Strathnaver,  June  10,  1673. 
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No.  288.  VL  Shaw  810.    16  May  1828.    2nd  Div.— Lord  Oringletie. 

F.  Shortt,  Pursuer. — Jeffrey — MaUlancL 

F.  Lascbllbs,  Defender. — SoL-Oen,  Hope — Gillies. 

Agent  and  Client — Reparation — CompenBOtion — Process. — 1. — ^A  writer  in  the  coontrj 
haying  been  employed  to  raise  inhibition  against  a  debtor,  and  having  for  thai 
purpose  caused  a  summons  to  be  executed,  and  inhibition  to  be  used  on  the 
dependence ;  but  having  returned  no  answer  to  a  communicatioii  from  the  Edinbni^h 
agent,  wishing  to  know  if  the  summons  was  to  be  proceeded  with,  and  the  summons 
not  having  been  called  within  the  year,  and  the  inhibition  having  so  fallen — Held 
that  the  writer  was  liable  in  the  loss  thereby  arising  to  his  client,  although  he  had 
ceased  to  be  agent  several  months  before  the  expiry  of  the  y^ear,  in  the  course  of 
which  the  summons  might  still  have  been  called,  he  not  alleging  that  be  had  com- 
municated the  state  of  matters,  or  handed  over  the  Edinburgh  agent's  letter,  to  the 
new  agent  who  had  succeeded  him. — 2. — A  claim  of  loss  of  this  kind  may  be  pleaded 
in  compensation  in  an  action  by  the  agent  for  payment  of  his  business  account. — 3. 
— A  party  having  asked  a  judgment  from  the  Lord  Ordinary  on  the  evidence  in  a 
case  as  it  stood,  not  entitled,  on  that  judgment  proving  unfavourable  to  him,  to  have 
a  further  proof  allowed. 

Shortt,  a  writer  in  Dumfries,  having  raised  an  action  against  the  defender  Lascelles 
for  payment  of  an  account  of  business  ending  in  September  1816,  the  latter,  while  he 
waived  any  defence  on  the  head  of  prescription,  pleaded  that  he  was  entitled  to 
deduction  of  a  certain  sum,  being  the  loss  arising,  as  he  alleged,  from  the  n^ligenoe  oi 
Shortt  in  the  performance  of  a  part  of  the  business  contained  in  the  account  pursued 
for.     It  appeared  in  regard  to  this  matter,  that  the  defender  had  been  cautioner  along 
with  others  in  a  cash-credit  to  the  Galloway  bank  for  one  Wallace ;  and  he  having 
failed,  that  the  bond  was  paid  up  by  the  cautioners,  the  defender  paying  his  share.     It 
further  appeared  from  the  written  evidence  produced,   that  the  pursuer  bad  been 
employed  by  the  defender  to  have  the  diligence  of  inhibition  raised  against  Wallace, 
and  that  the  defender  accordingly  wrote  to  Johnstone,  his  correspondent  in  Edinburgh, 
requesting  him  to  raise  inhibition  on  the  bond.     In  answer  to  this,  Johnstone  -wrote  to 
the  pursuer,  that  the  bond  contained  no  clause  of  relief,  and  that  inhibition  could  not 
be  raised  without  an  action.     On  this  the  pursuer  instructed  Johnstone  to  raise  s 
summons  immediately.    This  was  accordingly  done  by  Johnstone,  who,  on  the  8th  of 
May  [811]  1816,  transmitted  the  summons  to  the  pursuer  to  have  it  executed.     The 
pursuer  having  had  it  executed,  returned  it  to  Johnstone,  that  he  might  thereon  Taiae 
letters  of  inhibition.    This  was  done,  and  the  letters  transmitted  to  the  pursuer  at 
Dumfries,  and  there  executed  and  recorded.     On  the  30th  of  May,  after  the  meeting  of 
the  Court^  Johnstone  wrote  to  the  pursuer  that  the  summons  would  call  next  week,  and 
desiring  to  state  whether  the  action  was  to  be  proceeded  in.    To  Johnstone's  letter  no 
answer  was  roturned  by  the  pursuer,  and  the  summons  in  consequelnce  was  not  called. 
The  pursuer,  however,  ceased  in  September  of  the  same  year  to  be  agent  for  the 
defender,  who  at  that  time  put  his  business  into  the  hands  of  other  agents, — the  pursuer 
rendering  his  accounts  shortly  afterwards.     It  was  not  averred,  however,  that  he  had 
then  made  any  communication  to  the  new  agents  as  to  the  summons  which  had  been 
executed  against  Wallace,  or  the  inhibition  which  had  been  raised  thereon ;  and  under 
a  diligence  granted  in  this  action  thero  were  recovered  from  the  pursuer  the  letters  of 
inhibition,  and  the  letter  from  Johnstone  requesting  to  know  if  the  action  was  to  be 
proceeded  with,  both  of  which  had  remained  in  the  possession  of  the  pursuer.    The 
summons  in  question  never  having  been  called,  it  necessarily  fell  on  the  expiration  of  a 
year,  and  the  inhibition  fell  with  it;  the  consequence  of  which  was,  that,  in  ranking 
on  Wallace's  estate,  the  defender  was  postponed  to  other  creditors  who  had  used 
inhibitions,  and  with  whom  he  would  have  ranked  j>an'  paseu^  and  drawn  his  full  debt, 
had  the  summons  been  called  and  decree  taken,  while  he  now  only  ranked  and  drew  a 
dividend  as  an  ordinary  creditor.     The  pursuer's  accounts,  as  already  mentioned,  were 
rendered  in  the  end  of  1816,  when  a  partial  payment  was  made.     Some  objections  were 
taken  to  certain  items ;  but  none  was  brought  f orwaid  on  the  ground  of  alleged  neglect 
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of  business  till  after  the  matter  had  lain  over  Beveial  years,  when  the  pursuer,  in  1823, 
haying  brought  the  present  action,  was  met  with  that  defence. 

The  record  having  been  closed,  parties  were  heard  on  the  written  evidence  produced, 
and  a  judgment  was  craved  thereon  by  the  pursuer,  who  contended, 

1.  That  this  counter  claim  being  illiquid,  could  not,  without  an  action  to  constitute 
it,  be  pleaded  in  compensation  of  an  account  concluded  for  in  a  regular  action ;  and, 

2.  That  the  evidence  did  not  establish  the  pursuer's  having  neglected  any  business 
committed  to  his  charge ;  and,  at  all  events,  that  having  ceased  to  be  the  defender's 
agent  in  September  1816,  after  which  there  was  ample  time  to  have  had  the  summons 
in  question  called  before  the  lapse  of  the  year,  he  could  not  [812]  be  made  responsible 
for  what  was  in  fact  the  negligence  of  the  agents  who  succeeded  him. 

The  Lord  Ordinary  found  that  *'  the  pursuer  neglected  the  due  execution  of  the 
business  mentioned  in  the  pleadings,  which  was  committed  to  his  charge,  and  that  the 
damage  thence  sustained  by  the  defender,  if  any  there  be,  is  a  legal  and  proper  set-off 
against  the  claim  of  the  pursuer ; "  and,  by  way  of  proof  of  the  damage,  he  granted 
diligence  for  recovery  of  the  proceedings  in  the  ranking  of  Wallace's  creditors,  and  the 
division  of  his  funds  among  them.  On  this  the  pursuer  reclaimed,  and  further  insisted 
in  an  averment  made  by  him,  that  he  had  only  been  employed  to  have  the  summons 
raised,  but  not  to  prosecute  it  further ;  and  he  craved  to  be  allowed  a  proof  of  this  in  a 
remit  to  the  Jury  Court.  But  the  Court  considering  the  written  evidence  produced  to 
be  in  itself  conclusive,  and  that  after  craving  a  judgment  on  the  evidence  in  a  cause  as 
it  stands,  a  party  is  not  entitled  to  ask  further  proof,  refused  to  accede  to  this  demand, 
and  adhered  to  the  Lord  Ordinary's  interlocutor. 

LoBD  Allowat. — I  concur  entirely  in  the  interlocutor.  If  this  was  a  matter  of 
relevancy,  I  cannot  doubt  but  that  an  agent,  in  an  action  for  his  account  against  his 
client,  is  entitled  to  state  such  a  plea,  and  that  it  must  be  listened  to.  Then  the  record 
was  closed,  and  the  judgment  of  the  Lord  Ordinary  asked  on  the  evidence  before  him ; 
and  when  he  was  compelled  to  hear  parties  and  decide,  is  a  party  entitled  then  to  insist 
on  leading  new  proof  7    I  think  not ;  and  I  am  of  opinion  that  the  interlocutor  is  right. 

Lord  Olenlbb. — Shortt  says  that  in  September  he  ceased  to  be  agent,  and  that  at 
that  time  it  was  still  competent  to  have  called  the  summons ;  and  he  says,  You,  knowing 
how  matters  then  stood,  and  not  taking  the  proper  steps  to  make  the  inhibition  effectual 
which  you  might  still  have  done,  the  harm  is  imputable  to  yourselves : — my  offence 
should  be  limited  to  what  I  had  done  while  in  your  employment : — ^if  in  September  you 
could  not  have  said  I  was  liable  in  damages,  no  loss  having  been  incurred  then,  you 
cannot  now  make  me  responsible  for  loss  which  might  have  been  prevented  after  that. 
— While,  therefore,  I  do  not  doubt  the  general  principle,  yet  I  think  it  is  still  open  to 
Shortt  to  show  that  no  damage  had  arisen  when  he  gave  up  his  accounts. 

LoBD  Jubtiob-Clbbk. — On  the  question  of  the  relevancy  of  the  plea  of  set-off,  I 
have  not  the  slightest  doubt  that  it  is  relevant ;  and  the  question  just  comes  to  this, 
whether  there  is  sufficient  evidence  that  business  was  committed  to  Shortt  which  he 
neglected?  I  always  understood  that  when  the  Lord  Ordinary*  had  heard  the  cause  on 
the  evidence  produced,  a  party  was  not  entitled  to  say  that  he  must  be  allowed  a  proof. 
This  would  be  quite  extravagant;  and  we  must  consider  whether,  in  the  materials 
which  were  before  the  Lord  Ordinary,  [813]  there  is  evidence  sufficient  in  support  of 
Laacelles'  claim.  Now  Shortt  was  informed  that  it  was  necessary  that  the  summons 
should  be  prosecuted,  and  he  was  asked  if  it  was  to  go  forward.  No  answer  was  made ; 
and  although  the  business  was  committed  to  other  hands,  there  is  no  evidence  or  aver- 
ment that  the  new  agents  were  informed  as  to  the  state  of  matters,  or  that  Johnstone's 
letter  was  handed  over  to  them.  If  Shortt  had  done  so,  they  would  have  seen  the 
necessity  of  prosecuting  the  summons ;  but  no  communication  is  alleged  to  have  been 
made.  If  it  could  be  demonstrated  that  they  were  put  in  a  situation  to  take  the 
necessary  steps,  then  the  grounds  would  not  be  sufficient  to  subject  Mr.  Shortt ;  but 
there  is  no  allegation  of  that  kind,  and  we  must  therefore  adhere. 
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No.  284.  VI.  Shaw  813.     16  May  1828.     2iid  Div.— Lord  Chngletie. 

C.  M.  Christie  and  Others,  Pursuers. — D.  of  F.  Moncreiff—SoL-Gen.  Hope 

— Brown — Marskall, 

A.  Landale,  Defender. — Jtffrty — Boswell. 

Customs — Harbour  Dues, — ^The  proprietor  of  a  free  port,  with  a  right  to  levy  dues,  and 
to  build  or  extend  piers,  not  entitled,  on  the  ground  of  having  expended  money  on 
the  improvement  of  the  harbour,  to  raise  the  amount  of  dues  without  the  authority 
of  an  act  of  Parliament 

The  family  of  Christie  of  Durie  have  possessed  for  about  two  centuries  the  estate  of 
Durie  under  titles  comprehending,  inter  alia,  the  free  port  of  Leven,  with  the  privileges, 
&c.  thereto  belonging.  The  privileges  and  subjects  are  described  in  the  titles  of  the 
pursuer  in  these  terms : — "  Libertates,  privilegia,  et  immunitates  burgi  de  Leven,  portiis 
haereditarii  officii,  coquetee,  et  sigiUorum  ejusd." — "  Ac  etiam  totum  et  integrum  portum 
de  Leven  ex  utroque  latere  diet  aquae,  et  in  utraque  rip&  fluminis  de  Leven,  cum 
omnibus  ejusd.  feodis,  minutis  vectigalibus,  anchoragiis  lie  shore  silver  dock  mail  and 
ground  leave,  emolumentis,  commoditatibus,  et  casualitatibus,  aliisque  divoriis  quibus- 
cunque,  ad  liberum  burgum  et  portum  specton.'' — "Totum  et  integrum  burgum  baroniae 
de  Leven,  cum  liberis  portu,  propugnaculo,  (vulgo  pier,)  nundinis,  foro,  aliisque 
libertatibus,  casualitatibus,  et  immunitatibus  quibnscunque ;  totum  et  integrum  portum 
ct  propugnaculum  de  Leven  ex  utroque  latere  dictas  aqusB,  cum  omnibus  aquas  ductibus 
et  transitibus  intra  et  per  omnes  metas  et  limites  dictae  aquae;  cum  speciali  etiam 
libertate  et  privilegio  diet,  portum  et  propugnaculum  edificare,  construere,  et  sustentaie, 
omnemque  reparationem  necessariam  ex  utroque  latere  dictas  aquae  facere  in  ejosdem 

grtts  et  propugnaculi,  ac  omnium  hominum  ibidem  frequentan.,  utilitatem,  commodum, 
14]  et  beneficium ;  ac  cum  libertate  et  privilegio  appellandi,  onerandi,  et  exonerandi 
cymbas  aliasque  naves  quascunque  in  dicto  fluvio  de  Leven  ex  utroque  latere  ejusdem, 
et  ad  unamquamque  partem  sen  locum  ejusdem,  et  ibidem  anchoras  jactandi  naves, 
cymbas,  lintres,  et  alia  navigia  quaecunque  recipiendi,  firmandi,  et  ad  stationem  agendi ; 
ad  quem  effectum  licebit  dicto  Carolo  Maitland  Christie,  haeredibusque  talliae  antea 
memorat,  affigere  in  solo  ex  utroque  latere  fluvii  palos  et  annulos,  (vulgo  stakes  and 
rings,)  quibus  funes  vel  rudentes  astringi  et  religi  possint,  tam  ad  navium  aliorumque 
prsedict  securiorem  stationem,  quam  ad  commodiorem  fluvii  et  aquae  navigationem,  si 
quando  remis  agi  nequeunt,  idque  quoties  uecessarium  fuerit,  etquoties  its  visum  fuerit" 
— "Ac  etiam  cum  potestate  levandi  et  recipiendi  omni  tempore  minutas  custumas, 
anchoragia,  et  lie  shore  silver  dock  mail  et  ground  leave,  aliasque  divorias,  ex^  utroque 
latere  et  rip&  dictae  aquae,  tam  libere  in  omnibus  quam  apud  quoscunque  portus  aut 
stationes  maritimas  intra  regnam  Scotiae,  per  quemcunque  divoriarum  exactorem,  aut 
per  quemlibet  alium  levantur." 

Under  these  titles  the  pursuer  and  his  predecessors  had  been  in  use  to  levy  duties 
from  all  vessels  coming  into  the  harbour  of  Leven,  according  to  a  certain  table  containing 
specified  rates  on  the  several  goods  that  might  be  imported.  Previous  to  1821  there 
was  no  quay  or  landing-place,  and  vessels  were  obliged  to  load  and  unload  at  the  beach, 
which  was  steep  and  shelving,  and  this  could  only  be  done  at  certain  times  of  the  tide. 
In  that  year  the  pursuer  Christie  let  the  harbour  dues  for  19  years  to  two  companies 
who  had  occasion  to  frequent  the  harbour,  viz.  Neilson  and  Company,  and  Balfour  and 
Company,  on  condition  of  their  making  certain  improvements  and  additions  to  the 
harbour,  (which  they  afterwards  did) ;  and  with  power,  on  the  other  hand,  to  revise 
and  alter  the  rates  leviable  from  vessels  resorting  thereto.  A  new  table  of  rates  was 
accordingly  framed,  fixing  certain  duties  for  every  article  of  import^  and  so  much  per 
ton  on  each  vessel  for  anchorage.  These  were  totally  different  from  the  old  table ;  and 
though  on  several  articles  the  rate  was  reduced,  in  others  it  was  increased,  and  duties 
were  inserted  in  this  table  which  did  not  appear  in  the  former.  The  defender  Landale, 
whose  vessels  had  occasion  frequently  to  resort  to  the  harbour  of  Leven,  having  refused 
to  pay  these  new  rates,  Christie  and  his  tacksmen  raised  the  present  action,  concluding 
for  payment  of  the  arrears  claimed  from  him  under  the  new  table,  and  to  have  it 
declared  that  "  they,  the  present  tacksmen  of  the  said  shore,  harbour,  and  anchorage 
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dues,  or  those  who  may  be  tacksmen  under  the  pro-  [816]  -prietor  or  his  successors  for 
the  time,  are  entitled  to  levy  and  exact  from  the  said  Alexander  Landale,  or  other 
persons  bringing  vessels  into  the  said  port  and  harbour,  or  exporting  and  importing 
goods  and  merchandise  thereat,  such  sums  as  may  be  just  and  reasonable  in  name  of 
shore,  harbour,  or  anchorage  dues,  and  other  dues  of  the  nature  and  description  speci- 
fied in  the  said  charter,  according  to  the  tables  which  may  be  established  from  time  to 
time ;  and  in  particular  that  they  are  entitled  to  levy  the  said  dues  according  to  the 
rates  laid  down  in  the  table  above  referred  to," — viz.  the  new  table.  It  was  admitted 
by  the  pursuers,  that  during  the  last  year  in  which  the  old  rates  were  levied,  the  revenue 
had  amounted  to  L.  116;  but  they  averred  in  support  of  their  action,  that  the  sum  of 
L.57I  had  been  expended  by  the  tacksmen  in  improvements — that  a  wharf  and  landing- 
place  had  been  erected,  which  afforded  very  great  additional  accommodation  for  vessels 
loading  and  unloading ;  and  they  further  averred  that  although  the  old  rates  were  raised 
on  several  articles,  yet  they  were  so  far  reduced  on  others,  that  the  revenue  drawn  on 
the  whole  had  been  less  under  the  new  than  the  old  table,  and  that  none  of  the  rates 
wore  higher  than  those  of  other  ports  in  the  neighbourhood.  These  averments,  with 
the  exception  of  the  last,  were  generally  denied  by  the  defender,  who  alleged  that  the 
new  landing-place  had  been  built  with  a  view  almost  entirely  to  the  accommodation  of 
the  tacksmen  themselves,  and  not  of  the  public — that  the  surplus  revenue  under  the 
old  rates  was  amply  sufficient  for  the  improvements  made,  had  it  been  so  appropriated, 
— and  that  the  articles  on  which  a  reduction  had  been  made,  or  which  remained  at  the 
old  rates,  were  those  dealt  in  exclusively  or  chiefly  by  the  tacksmen  themselves ;  while 
on  those  imported  by  others,  and  for  the  use  of  the  public  generally,  the  rates  had  been 
increased.  Before  entering  into  an  investigation  as  to  the  contradictory  averments  of 
the  parties,  the  Lord  Ordinary  appointed  Cases  to  the  Court  '*  upon  the  question  of 
power  of  the  pursuers  to  raise  the  dues  of  the  harbour,  under  the  circumstances  of  this 
case,  without  the  authority  of  Parliament." 

For  the  pursuers  it  was  argued, 

That  under  the  titles  to  tlus  port,  which  gave  the  proprietor  a  power  of  improving 
and  extending,  he  had  a  right  to  raise  the  rates  so  as  to  remunerate  him  for  the  expense 
of  such  improvements,  and  that  the  exercise  of  such  power  had  been  sanctioned  by  the 
Court  in  former  cases,  particularly  in  the  case  of  Fergusson  v.  Magistrates  of  Glasgow 
in  1786 ; — that  the  persons  resorting  to  the  harbour  could  not  complain,  as  they  had 
their  option  [816]  of  coming  there  or  going  elsewhere,  and  received  additional  accom- 
modation for  the  increased  rate ;  and  further,  in  reference  to  the  late  case  of  Cowan  v. 
the  Magistrates  of  Edinburgh,  {ante^  No.  214,)  that  there  was  a  difference  between  a 
grant  of  a  harbour  or  market  to  a  corporation  and  to  an  individual, — the  grant  being,  in 
the  former  case,  for  the  benefit  of  the  corporation  at  large,  who  ought  not  to  be  obliged 
to  pay  higher  rates ;  while,  in  the  latter,  the  grant  was  chiefly  for  the  benefit  of  the 
individual  grantee  himself. 

To  this  it  was  answered. 

That  although  at  one  period,  when  constitutional  law  was  very  ill  understood  or 
observed  in  Scotland,  there  was  some  appearance  of  a  power,  of  the  nature  here 
claimed,  having  been  exercised  to  a  slight  extent — very  inferior,  indeed,  to  what  had 
been  attempted  here — still  in  later  times  it  had  been  acknowledged  that  the  authority 
of  the  Legislature,  or  immemorial  usage,  was  necessary  to  sanction  the  levying  of  any 
increased  dues  or  customs ; — that  the  same  principle  applied  to  all  duties  payable  by 
the  public,  whether  the  right  was  held  by  a  corporation  or  an  individual ; — that  this 
port  being  a  free  port,  and  inter  regalia,  it  was  held  by  the  pursuer  for  the  benefit  of 
the  public,  who  were  entitled  to  the  use  of  it  at  the  old  rates  fixed  by  immemorial 
usage ; — further,  that  if  the  pursuer  had  wished  to  be  remunerated  for  improvements 
which  he  was  not  bound  to  make,  he  ought  to  have  adopted  the  course  followed  in  the 
case  of  every  harbour  where  improvements  have  been  made,  of  going  to  Parliament 
for  authority ;  and  besides,  that  the  revenue  arising  under  the  old  rates  was  amply 
sufficient  for  making  all  the  improvements  that  had  been  executed. 

The  Court  unanimously  assoilzied  from  the  conclusions  of  the  action,  with  expenses. 

Lord  Justios-Clbbk. — In  deciding  the  question  of  law  raised  here,  I  have  not  con- 
sidered it  necessary  to  enter  minutely  into  the  averments  or  facts  as  to  the  necessity, 
extent,  or  judiciousness  of  the  improvements,  or  the  actual  revenue  before  or  after  the 
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change.     But,  admitting  the  impioyements  were  necessary  and  made,  this  is  a  harbour 
which  every  person  is  entitled  to  frequent  on  paying  tiie  dues  tiiere  leviable;  and 
though  the  grant  is  to  an  individual,  and  not  to  a  corporation,  it  is  a  free  port,  and  as 
such  inter  rigalia.    Then  comes  the  question.  Can  the  proprietor  raise  and  levy  higher 
duties  without  the  authority  of  Parliament!     This  is  an  important  oonBtitntional 
question,  and  it  will  require  strong  grounds  before  we  can  declare  hia  right  to  do  so. 
As  to  the  limitations  under  which  he  proposes  to  place  himself  in  regard  to  this  r^ht, 
I  cannot  see  in  the  summons  where  the  line  is  to  be  drawn  as  to  the  extent  of 
the  improvements.     Is  it  to  be  maintained  that  the  proprietor  can  go  on  making 
im-  [817]  -provements  to  any  extent,  and  then  levy  dues  to  remunerate  his  expenditure, 
and  thus  in  fact  exercise  all  the  power  which  the  Legislature  is  in  use  to  do  t    No  snch 
proceeding  was  ever  sanctioned,  either  where  the  grant  was  to  a  corporation  or  to 
individuals.    It  was  never  imagined  that  the  city  of  Glasgow  could,  of  their  own 
authority,  have  raised  the  dues  to  remunerate  their  extensive  improvements ;  an  act  of 
Parliament  was  obtained ;  and  the  same  course  was  followed  at  Saltcoats,  where  the 
harbour  belongs  to  a  private  individual.     These  are  instances  of  what  the  practice  is. 
Then,  as  to  the  question  of  law,  though  there  are  some  decisions  that  find  the  proprietor 
of  customs  and  rates  entitled  to  ma^e  certain  variations  in  his  dues,  there  are  none 
which  can  authorize  him  to  raise  new  rates  on  tonnage,  on  the  statement  that  it  is 
necessary  for  the  repayment  of  the  improvements.     We  had  occasion  very  lately  to 
try  this  question  in  the  case  of  Cowan,  (anie^  No,  214,)  and  we  came  to  be  unanimously 
of  opinion  on  the  bill  of  exceptions  there,  that  there  existed  in  no  corporation — and 
the  same  applies  to  individuals-— a  power  to  levy  increased  rates  of  duties  without  the 
authority  of  the  Legislature,  or  under  the  sanction  of  immemorial  usage.     The  argu- 
ment there  was  chiefly  founded  on  the  case  of  Fergusson,  relative  to  the  imposition  of 
a  duty  on  potatoes  by  the  Magistrates  of  Glasgow,  where  the  Court  held  potatoes  to 
fall  under  the  grant  of  a  duty  on  vegetables,  &ough  a  new  introduction ;  but  it  was 
not  at  all  a  case  like  the  present     After  the  decision  in  the  case  of  Cowan,  I  wiU  not 
take  up  the  time  of  the  Court  by  saying  more  than  that  there  is  no  foundation  in  law 
to  support  the  conclusions  of  this  declarator.    A  number  of  the  older  decisions  show 
an  interference  of  this  Court  with  the  markets  of  Edinburgh.    These  notions  are  gone 
by,  and  this  Court  will  not  in  future  make  such  interference.    Parties  must  have  the 
authority  of  the  Legislature,  or  immemorial  usage ;  and  we  can  find  the  proprietor  only 
entitled  to  levy  the  old  duties,  and  no  further. 

Lord  Glbnlbb. — ^The  alteration  proposed  is  a  general  one  of  the  whole  dues,  and  it 
is  not  stated  in  the  libel  that  the  old  dues  are  inadequate  to  maintain  the  harbour. 
If  a  person  got  a  grant  of  harbour  with  certain  dues,  he  is  entitled  to  levy  them,  thoogh 
they  are  more  than  will  maintain  the  harbour.  If,  however,  the  dues  are  sufficient  to 
keep  up  the  harbour,  but  he  makes  improvements  without  being  bound  to  do  so,  he  is 
not  entitled  to  ask  an  increased  rate  of  dues  to  refund  what  he  had  spent  on  the 
harbour.  Besides,  I  can  see  no  allegation  in  the  libel  that  the  old  dues  were  not 
sufficient  to  maintain  it  in  its  usual  state ;  and  it  is  plain  that  by  the  new  table  there 
will  be  an  accession  of  dues,  which  will  go  to  the  profit  of  the  proprietor. 

Lord  Allowat. — I  concur  entirely  with  what  was  stated  by  the  Lord  Justice-Clerk. 
A  party  getting  a  grant  of  this  kind  is  in  the  situation  of  a  trustee.  It  is  not  in  his 
power  to  prevent  vessels  coming  into  the  harbour ;  he  could  not  shut  it  up,  and  if  he 
refused  admittance,  he  would  be  liable  in  any  damage  which  might  ensue.  In  the 
case  of  Airth  it  was  found  that  every  sixpence  drawn  from  the  dues  must  be  expended 
on  the  harbour,  if  necessary  to  maintain  it  in  its  existing  state,  although  [818]  it  was 
also  held  that  the  grantee  was  not  bound  to  expend  his  private  funds  for  tins  purpose. 
The  grant  of  harbour  is  for  the  benefit  of  the  public,  and  not  for  yielding  a  revenue  to 
the  grantee.  This  is  the  great  and  leading  principle ;  and  the  new  rates  attempted  to 
be  levied  here  is  an  unconstitutional  exaction,  which  will  not  now  be  sanctioned.  Such 
dues  can  only  be  levied  when  authorized  by  Parliament,  or  sanctioned  by  immemorial 
usage. 

Authority. — See  ante^  Vol.  VI.  No.  214,  Cowan  v.  Magistrates  of  Edinburgh,  Feb. 
22,  1828. 
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No.  286.  VI.  Shaw  818.    16  May  1828.    2nd  Dir.— Lord  Medwyn. 

C.  Fkrrieb,  (White's  Trustee,)  Pursuer. — SoL-Oen.  Hope — Forsyth, 
W.  C.  C.  Graham's  Trustees,  Defenders. — Jeffrey — liners, 

Oame  Debt — [AssignoHon] — Warrandi^ie — Res  Judicata. — A  party  having  assigned  two 
honds  granted  to  him  iD  consideration  of  a  game  debt,  with  warrandice  from  fact  and 
deed  only,  and  for  a  price  under  the  amount  of  the  bonds  ;  and  an  action  having  been 
brought  by  the  assignee  against  the  granters  of  the  bonds,  concluding  for  payment,  and 
concluding  suhsidiarie  against  the  assigner  for  repetition  of  the  price,  should  he  not 
recover  the  contents  of  the  bonds ;  but  no  defences  having  been  given  in  for  the  latter, 
and  an  interlocutor  having  been  pronounced,  after  discussing  the  defences  of  the 
granters,  assoilzieing  the  defenders  generally — Held,  in  a  subsequent  action  directly 
against  the  assigner  for  repetition  of  the  price, — 1. — That  the  decree  of  absolvitor  in 
the  former  action  was  not  resjudiccUa  as  to  him. — 2. — ^That  the  circumstance  of  the 
bonds  being  granted  for  a  game  debt  was  no  bar  to  the  action,  unless  the  assignee  should 
be  proved  not  to  have  been  in  bona  fide ; — and, — 3. — That  though  the  warrandice 
was  from  fact  and  deed  only,  there  was  a  implied  warrandice  debitum  subesse. 

In  the  year  1802  Graham  of  Gartmore  won  at  play  from  Sir  John  Lowther  John- 
stone certain  sums  of  money,  as  to  the  payment  of  which  some  differences  arose  ;  but 
these  were  ultimately  settled  by  an  award  on  a  reference,  under  which  Sir  John  Johnstone 
granted  to  Giaham  three  bonds  of  L.2000  each.  Two  of  these,  both  dated  21st  May 
1810,  the  one  payable  at  three  and  the  other  tft  fours  years,  were  by  Graham  assigned 
to  White,  a  jeweller  in  Edinburgh,  for  the  respective  sums  of  L.1500  and  L.1225, — 
Graham  obliging  himself  to  warrant  the  assignation  ''  from  all  facts  and  deeds  done  or 
to  be  done  by  me  in  prejudice  hereof."  The  assignation  was  duly  intimated  to  Sir 
John  Johnstone ;  but  he  having  died  without  pajring  up  the  bonds,  White  raised  an 
action  against  his  trustees  and  Graham,  concluding  first  against  the  trustees  for  payment, 
and  subkdiarie  against  Graham  for  repetition  of  the  price  paid  for  the  assignation  to 
the  bonds,  in  the  event  of  its  being  found  that  they  were  not  lawful  debts  due  by  Sir 
John  to  Graham,  and  of  White's  being  on  that  account  [819]  denied  action  for  their 
recovery  out  of  Sir  John's  estate.  Defences  to  this  action  were  given  in  by  Sir  John 
Johnstone's  trustees,  pleading  that  the  bonds  having  been  granted  for  a  gambling  debt, 
"  not  only  the  bonds  themselves,  but  the  assignations,  and  every  thing  that  could  follow 
thereon,  were  absolutely  null  and  void  by  the  statute  9th  Anne  against  gaming ; "  but 
no  defences  were  lodged  for  Graham.  After  some  procedure,  the  .Lord  Ordinary  in 
1819  pronounced  an  interlocutor  in  general  terms,  whereby  he  simply  "  assoilzied  the 
defenders  from  the  conclusions  of  the  libel,  and  decerned."  This  interlocutor  was 
allowed  to  become  final,  and  nothing  further  was  done  till  the  present  action  was  raised 
by  Ferrier,  trustee  for  White's  creditors,  concluding  against  Graham  for  payment  of  the 
price  paid  for  the  assignation  to  the  two  bonds  above  mentioned.  In  defence  against 
this  action,  Graham  pleaded,  1.  Res  judicata  in  consequence  of  the  general  absolvitor 
from  the  former  action  against  him  and  Sir  John  Johnstone's  trustees.  2.  That  no 
action  could  be  maintained  on  bonds,  or  assignations  to  bonds,  which  had  been  granted 
in  consideration  of  a  game  debt ;  and,  3.  That  White  being  in  the  knowledge  of  the 
nature  of  the  bonds  when  he  took  the  assignation,  his  trustee  was  barred  from  insisting 
in  this  action.  The  averment  on  which  this  last  defence  was  founded  being  denied,  the 
Lord  Ordinary,  before  taking  any  steps  to  investigate  the  disputed  facts,  disposed  of  the 
two  first  defences  in  law  by  the  following  interlocutor : — '*  Prima,  Bepels  the  plea  of  res 
judicata  set  up  by  the  defender,  in  respect  that  the  summons  proceeds  in  the  first 
instance  against  the  trustees  of  the  late  Sir  John  Johnstone,  and  it  is  only  in  the  event 
of  action  being  denied  against  them,  on  the  ground  of  the  bonds  being  for  a  game  debt, 
that  the  conclusion  against  the  defender  Graham,  for  repetition  of  the  sums  paid  for  the 
assignations  to  the  said  bonds,  could  be  proceeded  in ;  that,  accordingly,  the  trustees 
appeared  and  gave  in  defences,  but  Mr.  Graham  gave  in  no  defences ;  that^  therefore, 
the  interlocutor  assoilzieing  the  defenders  can  apply  only  to  the  trustees,  and  not  to  the 
other  defender,  who,  by  the  form  of  the  action,  could  not  be  called  upon  to  plead  till 
the  other  defenders  were  assoilzied*  Secundo,  Finds  that  the  warrandice  in  the  assigna- 
tions is  the  usual  warrandice  recognised  in  our  law  in  the  transference  of  nomina 
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dehitorum^  and  that  it  imports  debiium  mbetm:  Finda^  on  the  sapposition  that  ths 
assignee  was  ignorant  of  the  state  of  the  fact  now  discloeed,  that  the  statate  of  Queen 
Anne  annulling  the  debt,  so  that  no  action  can  be  maintained  against  the  gianter  of  the 
bonds,  is  no  bar  to  the  present  claim,  by  which  the  assignee  seeks  repetition  from  the 
cedent,  one  of  the  parties  [820]  in  the  gambling  transaction,  of  ^e  soms  which  he 
advanced  on  the  faith  of  his  obtaining  a  conveyance  to  a  jnst  debt ;  and  therefore  also 
repels  the  second  defence  pleaded ; "  and  his  Lordship  appointed  the  caase  to  be  enrolled, 
in  order  to  its  further  disposaL 

Against  this  interlocutor  Graham  reclaimed,  and  pleaded, 

1.  It  is  not  necessary  that  a  defender  should  enter  appearance  in  an  action  to  entitle 
him  to  maintain  the  plea  of  r€»  jvdieaia^  if  the  action  is  dismissed.  But,  on  the 
contrary,  a  decree  of  absolvitor,  pronounced  in  absence  of  the  defender,  forms  a  res 
judicata  in  his  favour ;  and  in  this  case  a  consideration  of  the  probable  gronndB  of  the 
judgment  shows  that  it  could  not  have  been  meant  to  apply  merely  to  the  trustees  of 
Sir  J.  L.  Johnstone.  The  pursuer's  claim  was  founded  on  the  assignations  ;  and  if  they 
were  null,  the  action  was  irrelevant  and  defective.  Further,  the  defender  is  called 
merely  subsidiaries  and  an  interlocutor  assoilzieing  the  principal  most  also  apply  to  the 
cautioner. 

2.  The  statute  of  Queen  Anne  has  two  objects  in  view — (1.)  To  prevent  the  con- 
stitution of  all  documents  of  debt  for  money  won  at  play ;  audi,  (2.)  The  pnniahment  of 
the  winner,  by  subjecting  him,  on  a  prosecution  at  the  instance  of  the  loser  or  an 
informer,  in  the  payment  of  three  times  the  sum  lost     The  words  of  the  statute  as  to 
the  former  of  these  objects  are  very  comprehensive ;  and  it  could  not  have  escaped  the 
observation  of  the  framer  of  the  act,  that  inconvenience  and  iiyusUce  most  sometimes 
follow  their  enforcement,  when  the  documents  of  debt  came  into  the  hands  of  bona  fide 
onerous  indorsees.     The  opinion  at  one  time  in  Scotland  seems  to  have  been,  that  the 
documents  of  debt  were  null  only  as  between  the  original  parties.     But  different  views 
are  now  entertained  in  this  country,  and  acted  on  in  this  question  with  the  tmstees  ot 
Sir  J.  L.  Johnstone.     This  is  conformable  to  the  English  authorities,  by  vrhich  it  is 
established  that  no  action  can  be  maintained  against  the  acceptor  of  a  bill  granted  for  a 
gaming  or  usurious  transaction ;  and  that  the  hardship  of  annulling  bills  in  the  hands 
of  bond  fide  onerous  holders  is  no  exception  to  the  general  rule.     Nay,  it  is  even 
established  that  where  a  bill  has  been  drawn  by  an  innocent  person,  and  indorsed  bona 
fide  by  him  to  another  person,  it  is  null  under  the  statute,  if  it  is  afterwards  employed 
in  the  furtherance  of  an  usurious  or  gaming  transaction.     It  follows  that  it  was  not  the 
objoct  of  the  statute  to  render  sach  securities  void  only  between  the  parties  to  the 
gaming  or  usurious  transaction,  but  even  as  against  bona  fide  onerous  indorsees  ;  and 
the  assignee  to  a  personal  bond  is  in  a  less  favourable  situation.     The  pursuer  argues 
the  reverse,  and  maintains  that  the  assign-  [821]  -ations  on  which  he  founds  are  separate 
documents  from  the  bond.     Bat,  1.  The  statute  annuls  not  only  securities  granted  for 
play  debts,  but  all  conveyances  of  any  such  securities ;  and  2.  If  assignations  to  bonds 
are  not  null  by  the  statute,  then  the  claim  of  an  assignee  would  be  successful,  even 
when  directed  against  the  debtor  in  the  bond. 

3.  The  warrandice  in  the  assignations  to  the  pursuer  was  merely  from  the  pursuer's 
own  fact  and  deed.  It  was  not  absolute  warrandice,  under  which  recourse  might  have 
been  had  against  the  defender,  if  the  subject  turned  out  to  be  non-existent  or  us^eless. 
The  defender  merely  bound  himself  to  do  no  fact  or  deed  prejudicial  to  the  right  con- 
veyed by  the  assignation,  and  that  warrandice  has  not  been  impinged.  To  give  the 
effect  to  this  limited  obligation  of  warrandice  which  the  pursuer  asks,  would  be  to  make 
it  as  extensive  and  operative  as  absolute  warrandice. 

4  Further,  the  whole  case  of  the  pursuer  resolves  into  a  case  of  fraud,  and  in  that 
situation  he  ought  specially  to  have  libelled  on  the  fraud.  He  cannot,  therefore,  recover 
upon  this  summons,  in  which  there  is  not  that  relevant  and  full  explanation  of  the 
alleged  fraudulent  circumstances  necessary  in  every  summons  founded  on  fraud. 

To  this  it  was  answered  by  the  defender, 

I.  There  can  be  no  res  judicata  where  there  has  been  no  judicial  disussion  or  trial. 
Here,  at  the  date  of  the  interlocutor  founded  on,  no  defence  had  been  lodged  for  Mr. 
Graham,  who  had  never  in  any  way  opposed  the  action.  The  previous  discussion  was 
confined  to  the  question  with  the  trustees.  No  discussion  upon  the  second  and  alterna- 
tive conclusion  against  Mr.  Graham  could  take  place  till  the  tirst  was  disposed  of.     The 
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only  defender  in  the  field,  when  the  interlocutor  was  pronounced,  had  no  interest  in 
the  present  question. 

2.  It  is  admitted  that  the  statute  of  Queen  Anne  cuts  off  all  action  upon  hills, 
bonds,  or  other  securities  therein  described,  whether  granted,  in  whole  or  in  part,  for  a 
gaming  transaction.  But  here  the  pursuer  merely  craves  repayment,  under  the  obliga- 
tion of  warrandice,  of  the  sums  paid  by  him  for  the  bonds.  His  action  rests  on  Uie 
warrandice  implied  in  the  assignation;  and  the  question  is,  Should  the  defender  be 
protected  in  retaining  the  pursuer's  money  sine  causa  t  In  the  present  case,  it  is  of  no 
importance  what  was  the  original  history  of  the  bonds.  It  is  sufficient  to  say  that  they 
were  confessedly  worthless  from  the  outset,  and  that  the  defender  Mr.  Graham  sold  them 
for  a  price^  as  valid  documents  of  debt.  In  the  case  of  a  bona  fide  indorsee  to  a  gaming 
debt  bill,  the  attempt  is  directly  to  enforce  payment  of  [822]  the  document,  null  by  the 
statute.  It  is  plain  that  if  restitution  is  now  allowed,  in  such  cases  as  this,  of  the  sum 
bona  fide  paid,  the  object  of  the  statute  will  be  completely  defeated.  The  successful 
gamester  has  only  to  impose  upon  a  third  party,  and  he  thus  gets  the  money  into  his 
pocket,  and  secures  his  gain,  without  fear  of  being  subjected  in  repayment  Further,  it 
is  true  of  a  game  debt,  what  has  been  held  regarding  an  usurious  contract,  that  a  bona 
fide  debt  is  not  destroyed  by  being  mingled  with  an  usurious  contract  relating  to  it. 

3.  The  warrandice  here  is  in  the  usual  terms,  and  any  other  form  would  have  been 
contrary  to  practice.  But  every  man  who  sells  a  debt,  must  necessarily  warrant 
debitum  subessej  or  that  a  just  debt  exists.  Further,  the  warrandice  is,  by  the  defender, 
against  all  deeds  done,  or  to  be  done,  by  which  the  assignation  should  be  rendered 
ineffectual, — and  the  previous  act  of  gaming  was  such  an  act  and  deed. 

4.  The  summons  is  quite  sufficient,  as  it  demands  alternatively  repayment  from  Mr. 
Graham,  should  the  bonds  be  held  null ;  and  here,  as  in  other  cases,  any  want  of  specifi- 
cation in  the  &cts  can  be  remedied  by  a  condescendence. 

At  the  advising,  the  defender  craved  that  at  least  no  judgment  should  be  at  present 
pronounced,  but  the  Lord  Ordinary's  interlocutor  recalled,  and  the  whole  case  remitted 
to  the  Jury  Court,  where  every  question  both  of  law  and  fact  would  be  disposed  of. 
The  Court,  however,  adhered  to  the  Lord  Ordinary's  interlocutor. 

Lord  Glbnlbb. — ^The  only  thing  to  be  considered  is  the  validity  of  the  defences,  on 
the  supposition  that  White  was  in  bona  fide.  There  is  nothing  in  the  plea  under  the 
statute ;  and  the  warrandice  expressed  left  the  warrandice  implied  from  the  nature  of 
the  transaction  untouched.  The  general  rule  is,  that  when  a  debt  is  assigned,  there  is 
implied  the  warrandice  debitum  mbesse.  There  is  an  error  in  the  defender's  argument 
as  to  the  summons.  All  that  the  pursuer  was  required  to  say  in  the  summons  was,  that 
there  was  no  debt.  True,  White  might  have  been  told ;  but  that  is  a  reply  by  the  pur- 
suer which  he  must  make  out ;  and  this  leaves  the  case  as  the  Lord  Ordinary  states  it 

Lord  Allowat. — I  have  found  no  difficulty  in  this  case.  L  In  England  universally 
the  broad  words  of  the  statute  are  given  effect  to,  and  the  debt  is  annulled,  though  in 
the  hands  of  a  party  who  had  given  full  value.  I  was  at  first  startled  with  the  case  of 
Edwards  decided  in  King's  Bench.  In  questions  of  this  sort,  where  the  law  of  both 
countries  ought  to  be  as  one,  the  Judges  of  this  country  will  give  every  weight  to 
English  cases ;  but  I  am  now  clear  that  if  the  case  of  Edwards  had  been  determined 
here,  we  would  have  given  the  same  judgment.  The  case  there  was.  Is  it  within  the 
act  that  a  person  who  [823]  has  won  is  entitled  to  found  on  his  own  fraud  to  secure  his 
winnings  %  Clearly  not ;  and  such  was  the  effect  given  to  the  statute  in  the  English 
Court.  In  this  Court  we  have  an  advantage  in  considering  such  questions,  from  our 
established  maxim  in  cases  where  both  parties  are  equally  acquainted  with  fraud,  in 
turpi  causa  mdun*  est  conditio  possidentis.  But  if  we  assume  the  bona  fides  of  White, 
which  we  must  do  here,  there  is  no  case  whatever ;  for  this  was  a  fraud  against  the 
statute  of  Queen  Anne,  and  the  defender  cannot  found  upon  it  to  secure  the  money  he 
got  from  the  assignment  of  this  vitiated  and  null  debt.  2.  It  is  said  that  express 
warrandice  includes  implied ;  and  as  to  this  I  quite  agree  with  Lord  Glenlee.  When  a 
party,  knowing  a  document  of  debt  not  to  be  due  and  exigible  from  the  granter,  gets 
money  from  an  innocent  party  by  assigning  it,  he  must  necessarily  be  bound  to  repay. 
I  will  take  the  case  of  deathbed  put  by  the  defender.  Suppose  the  party  conveying 
knows  the  objection,  while  the  party  getting  the  property  does  not,  even  though  warran- 
dice is  only  from  fact  and  deed;   still  the  seller  would  be  bound  to  repeat,  having 
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oonoealed  what  wts  a  nulli^.    3.  As  to  the  mimmons,  in  itseU  it  is  not  objectionable ; 
and  the  fiand  ia  specially  slleged  in  the  condescendence. 

Lord  Justioi-Clbrk. — I  concur.  At  this  stage  of  the  case  we  cannot  now  allow  a 
general  iasue  upon  the  whole  case,  which  would  be  contrary  to  all  principle.  The 
summons  Ib  quite  good ;  and  all  doubt  is  removed  by  the  defender's  own  mode  of  con- 
ducting the  case.  I  am  clear  that  there  is  no  resjudiccUa^  looking  to  the  whole  circum- 
stances and  proceedings.  The  question  was  never  raised.  Since  White  is  to  be  held 
here  in  hondftdey  I  am  clear  upon  principle,  that  if  it  could  be  held  that  a  person  getting 
the  bond  perhaps  on  the  very  night  when  the  gambling  takes  place  might  go  to  a  third 
party  innocent  of  the  gambling  transaction,  and  get  money  for  the  documents  of  debt, 
and  when  repetition  was  asked,  might  get  off  in  this  way,  it  would  be  an  absolute 
solecism.  The  case  of  Edwards  is  a  proper  judgment,  and  is  binding  on  the  Court  of 
Scotland  as  much  as  a  case  in  this  country.  As  to  the  warrandice,  there  is  that  implied 
warrandice  which  binds  the  party  that  the  debt  is  good,  and  not  positively  bad.  I  can> 
not  listen  to  the  defender's  argument  on  this  head  for  a  moment  The  statute  declares 
a  game  debt  null  and  void,  and  it  is  as  bad  as  a  case  of  forgery.  It  is  clear  that  the 
pursuer  is  entitled  to  recover  under  his  warrandice. 

Purmei's  Authorities, — 1. — On  plea  of  Res  Judicatcu  Young  v.  Mitchell,  Febu  10, 
1803,  (12,178).— 2.— On  Statute.  V.  Comyns  v.  Justice  of  Peace,  b.  42;  Edwards  r. 
Dick,  Jan.  26,  1821,  (4  B.  and  A.  212);  Comyns  tr.  Usury. — 3. — Warrandice.  Erdc 
b.  2,  t  3,  §  27. 

Defemders'  Authorities.'-h— On  Res  Judicata.  4  Ersk.  t  3,  §  6 ;  4  Bankton,  t.  25, 
§  9;  Craik,  (12,195.)— 2.— On  Statute.  Stewart,  Feb.  18,  1741,  (9510);  Brown  v. 
Bampton,  (2  Strange,  1155);  Henderson  v,  Benson,  June  20,  1820,  (Price,  281);  Low 
&c.  t\  Walker,  (2  Douglas,  735) ;  Ackland  t?.  Pcarce,  (2  Campbell,  599) ;  Forrest  v. 
Wright,  (1  Campbell,  139). 


No.  286.  VT.  Shaw  824.     17  May  1828.     lat  Div.— Lord  Newton. 

N.  W.  EoBERTSON,  Suspender. — SoL-Oen.  Hope — More. 

D.  Lkvack  and  W.  Gribvk,  Chargers. — MorUeiih — O.  Bell. 

Process — Title  to  Pursue, — A  reclaiming  note  against  a  Bill-Chamber  interlocutor  having 
been  lodged  at  the  box-day  without  a  copy  of  the  bill  and  answers ;  and  appearance 
having  been  made  by  the  agent  of  the  charger,  who  alleged  he  had  the  substantial 
interest  to  insist  in  the  charge — Held, — 1. — That  the  reclaiming  note  was  receivable, 
but  a  fine  imposed  for  not  boxing  the  bill  and  answers ; — and, — 2. — ^That  the  agent 
was  not  entitled  to  sist  himself  as  chaiger. 

Levack  raised  diligence  upon  a  bill  against  Bobertson,  of  which  he  presented  a  bill 
(if  suspension,  and  obtained  a  sist.  Grieve  was  employed  by  Levack  as  his  agent ;  and 
after  the  sist  had  been  intimated,  he,  per  incuriam,  executed  a  poinding,  and  sold  off 
Robertson's  effects,  the  proceeds  of  which  were  lodged  in  the  hands  of  the  Sheriff-clerk, 
and  afterwards  uplifted  by  Grieve.  An  action  of  damages  having  been  threatened  by 
Robertson,  part  of  the  effects  was  restored,  and  L.80  paid  to  Robertson.  The  bill  of 
suspension  was  thereafter  refused,  and  a  second  one  presented,  founding  on  the  poind- 
ing, and  the  uplifting  of  the  proceeds  from  the  Sheriff-clerk.  To  this  bill  answers  were 
lodged  both  by  Levack  and  by  Grieve,  the  latter  of  whom  stated  that  he  had  an 
interest,  as  being  responsible  for  the  regularity  of  the  diligence. 

The  Lord  Ordinary,  on  the  7th  of  March  1828,  passed  the  bill  on  caution.  A 
reclaiming  note  was  lodged  by  Robertson  on  the  3d  of  AprU,  being  the  box-day,  praying 
to  have  the  bill  passed  simplictier  ;  but  it  was  not  accompanied  by  the  bill  of  suspension 
and  answers.  When  the  note  was  moved,  an  objection  was  stated  to  its  competency  on 
the  ground  of  the  bill  and  answers  not  having  been  boxed  along  with  it  To  this  it 
was  answered,  1.  That  the  omission  to  do  so  had  arisen  in  consequence  of  a  note  having 
been  presented  to  the  Lord  Ordinary  in  the  Bill-Chamber,  praying  for  time  to  reclaim, 
and  which  had  not  been  returned  till  the  night  preceding  the  box-day,  so  that  there  was 
no  time  to  print  the  papers ;  and,  2.  That  there  was  no  provision  in  the  Act  of  Sederunt, 
declaring  that  the  note  should  be  incompetent. 


YLBbaw.  FBRRIEEt  V.   ORAHAM's  TRUSTEES.  609 

The  Court  allowed  the  note  to  he  received,  and  the  hill  and  answers  to  he  hoxed,  on 
payment  of  a  fine  of  L.3,  38.;  and,  on  hearing  parties  on  the  merits,  they  refused  to 
allow  Grieve  to  appear  as  a  charger,  hut  passed  the  hill  quocid  Levack  nrnplidier. 


No.  287.  VI.  Shaw  825.    17  May  1828.     Ist  Div. 

J.  M'Growthkr,  Petitioner. — Ouninghame. 
J.  Watt  and  Spouse,  Kespondenta — Butherfurd. 

Inhibition, — An  action  having  heen  raised  against  a  party,  which  was  suhmitted,  and  on 
her  death,  and  pending  the  suhmission,  a  second  action  containing  the  same  conclu- 
sions having  heen  hrought  against  her  executor,  and  inhihition  executed  on  the 
dependence  of  it — Held  that  the  inhihition  was  incompetent. 

The  respondents  raised  an  action  against  Mrs.  Oraham,  which  was  afterwards  suh- 
mitted, and  a  stipulation  made  that  Uie  suhmission  should  not  fall  hy  the  death  of 
parties.  Mrs.  Graham  died,  and  appointed  MKjlrowther  her  executor  and  trustee.  A 
claim  had  in  the  mean  while  heen  made  in  the  suhmission  hy  the  respondents,  to  which 
M'Growther  stated  that  he  was  in  the  course  of  preparing  answers.  A  summons,  con- 
taining the  same  conclusions  as  those  against  Mrs.  Graham,  was  then  raised  against 
MKxrowther,  and  on  the  dependence  inhihition  was  executed  against  him.  Of  this  he 
applied  for  a  recall,  chiefly  upon  the  ground,  that  as  the  new  summons  was  suhstanti- 
ally  the  same  with  that  which  was  under  suhmission,  it  was  incompetent ;  and  the 
Court  accordingly,  in  respect  thereof,  recalled  the  inhihition. 


No.  288.  VI.  Shaw  825.    17  May  1828.    2nd  Div.— Lord  PitmiUy. 

D.  KiDD,  (Trustee  on  Bishop's  Sequestrated  Estate,)  Suspender. — Maitland. 

R.  Brown  and  Others,  Chargers. — Thomson. 

Sale — Proof— Sequedration — \Tru9tee\ — Expenses. — 1. — A  party  sued  for  the  price  of 
a  cow  alleged  to  have  heen  sold  to  him  having  denied  the  purchase,  and  gone  to 
proof  on  that  issue,  and  the  sale  and  delivery  having  heen  proved,  held  not  entitled 
then  to  plead  payment,  on  the  ground  that  the  sale  was  made  in  puhlic  market,  and 
that  payment  must  he  presumed. — 2. — A  trustee  on  a  sequestrated  estate  having 
sisted  himself  as  a  party  to  a  pending  litigation,  in  which  expenses  were  ultimately 
awarded ;  held  that  as  to  those  incurred  hef ore  he  hecame  a  party,  though  not  then 
awarded  or  decerned  for,  they  could  only  he  ranked  for  on  the  estate  along  with  the 
other  dehte  of  the  hankrupt. 

The  late  George  Brown,  a  cattle-dealer  in  Roxhurghshire,  raised  an  action  hefore  the 
Sheriff  of  Edinhurgh  against  the  late  James  Bishop,  cowf eeder  in  Edinhurgh,  for  the 
halance  of  the  price  of  three  cows,  entered  in  his  hooks  as  sold  to  Bishop  on  the  14  th 
of  January,  3d  of  March,  and  14th  of  April  respectively.  The  Sheriff  having  decerned 
against  Bishop,  he  hrought  a  suspension,  (to  which  the  trustee  on  his  sequestrated 
estate  suhsequently  sisted  himself  as  a  party,)  on  the  ground  that  he  had  not  purchased 
the  cow  alleged  to  have  heen  sold  to  him  on  the  30th  of  March.  After  certain  inter- 
locutors had  heen  pronounced  hy  the  Lord  Ordinary,  the  representatives  of  Brown  (who 
was  now  dead)  hrought  the  case  hy  petition  into  the  Inner  House,  where  [826]  a  proof 
was  allowed  them  as  to  the  sale  of  the  cow  in  question.  A  proof  was  accordingly  taken, 
which  clearly  estahlished  that  the  cow  had  heen  sold  to  Bi^op  in  puhlic  market.  The 
suspender,  however,  contended  that  the  sale  heing  in  puhlic  market,  payment  must  he 
presumed.  To  this  it  was  answered,  that  payment  had  never  heen  averred,  hut  only 
that  the  cow  had  not  heen  sold,  which  was  exclusive  of  the  supposition  of  payment ; 
and  that  the  suspender  could  not  he  allowed  now  to  found  on  ttus  presumption,  more 
especially  as  the  hooks  of  the  deceased  were  so  far  evidence  that  no  payment  had  heen 
made,  and  as  one  witness  deponed  to  the  price  not  having  heen  paid  at  the  time  of 
thesale» 

The  Court  repelled  the  reasons  of  suspensioUi  remitted  simplicUer^  and  found  the 
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chargen  eatitled  to  expenses.  When  the  aeoount  of  expenaes  came  aabaeqaentlj  to  be 
decerned  for,  the  trustee  craved  that  as  to  all  those  incorred  before  he  becune  a  paztj, 
although  not  awarded  or  decerned  for,  the  chaigexs  shonld  only  be  allowed  to  rank  on 
the  estate  along  with  the  other  creditors,  agreeably  to  the  course  adopted  in  the  caae  of 
Uowden  v.  Hewat,  Jan.  14,  1818,  (F.C.).  This  was  opposed  by  the  chargers;  bat  the 
Court  gave  decree  in  the  terms  craved. 

[Cf.  Torbet  v.  Borthwiek,  11.  D.  695.] 


Ko.  289.  VI.  Shaw  826.    20  Majt  1828.     1st  Div.— Lord  Eldin. 

W.  Paul,  (Robertson's  Trustee,)  Pursuer  and  Charger. — Jeffirejf — Malheton. 

R  B.  ^  M'LsoD  and  Others,  Defenders. — Broum — Anderson — JltZeod. 

EfdaU — Trust. — ^A  party  having  assigned  funds  to  his  eldest  son,  whom  he  appointed 
his  executor,  for  the  purpose  of  purchasing  land  to  be  entailed,  in  terms  of  another 
entail,  in  favour  of  the  son  and  a  series  of  substitutes ;  and  he  having  purchased  and 
entailed  lands — Held  that  the  creditors  of  the  son  could  not  attach  the  lands  so 
purchased. 

On  the  6th  of  October  1786,  Charles  Robertson,  Esq.  of  Eindeace,  executed  a  deed 
of  entail,  whereby,  under  the  reservations  and  conditions  therein  mentioned,  he  alifmatad 
and  disponed  to  William  Robertson,  his  eldest  son,  and  the  heirs-male  of  his  body — 
whom  failing,  to  eight  other  sons  in  their  order  of  seniority,  and  their  heirs-maley  whom 
failing,  to  his  daughter  and  heirs-male,  his  lands  of  Eindeace,  &c. ;  but  providisg  and 
declaring,  ''  that  it  shall  be  noways  allowable  for  the  said  William  Robertson,  my  eldest 
son,  nor  for  any  of  the  fore-mentioned  heirs  of  tailzie,  to  sell  off  or  dispone  upon  any 
part  of  the  lands  and  estate  and  pertinents  before  conveyed,  or  of  any  lands  and 
heritages  which  shall  hereafter  be  purchased  by  me  in  my  own  lifetime,  or  by  the  said 
William  Robertson,  or  the  heirs  succeeding  in  virtue  of  [8271  the  disposition  before 
written,  with  the  sums  of  money  and  subjects  belonging  and  resting  to  me  at  my 
decease,  herein  after  assigned  and  conveyed ;  nor  contract  debts,  or  grant  bonds  or  other 
securities,  whereby  the  lands  and  others  foresaid  may  be  adjudged  or  evicted  from  the 
succeeding  heirs ;  or  grant  any  deed  wherein  their  hopes  of  succession  may  be  anywise 
evaded  or  attempted  to  be  frustrated ;  and  in  case  they  or  any  of  them  shall  do  in  the 
contrary,  that  then,  and  in  that  and  such  cases,  the  deed  or  deeds  of  the  contravener 
or  contraveners  shall  be  absolutely,  and  to  all  intents  and  purposes,  void  and  null,  and 
of  no  force,  strength,  or  effect  in  judgment,  or  outwith  the  same ;  and  the  contravener 
or  contraveners  shall  ipsofcusto  forfeit  the  benefit  of  the  succession  to  which  they  are 
called  by  the  present  settlement,  and  the  same  shall  forthwith  accresce  and  belong  to 
the  next  heir  in  the  substitution,  although  of  the  contravener's  body,  who,  immediately 
on  the  back  of  and  after  the  contravention,  may  commence  a  declarator  thereof,  and 
serve  heir  to  the  person  who  died  last  vest  with  the  estate,  passing  by  the  contravener 
without  representing  him." 

By  the  same  deed  he  made  a  settlement  of  his  moveables  in  the  following  terms : — 
"  And  sicklike  I  hereby  assign,  transfer,  and  dispone,  convey  and  make  over,  to  the 
said  William  Robertson,  my  eldest  son,  and  the  heirs-male  of  his  body — whom  failing; 
to  the  said  other  heirs-male  of  my  body — ^whom  failing,  to  the  other  heirs  succeeding 
to  my  said  lands  and  estate,  in  the  order  and  course  before  directed,  with  and  under 
the  burdens,  provisions,  and  conditions  after  mentioned,  and  for  the  purposes  before 
and  after  expressed,  all  and  hail,  and  all  and  sundiy  debts  and  sums  of  money,  principal, 
penalties,  annual  rents,  and  expenses  resting  owing  and  addebted  to  me,  or  which  shall 
be  due  and  resting  owing  and  addebted  to  me  at  the  time  of  my  decease,  by  whatever 
cause  or  occasion,  by  lands,  whether  heritable  or  moveable,  bills,  obligations,  decreetsi 
promissory  notes,  contracts,  accounts,  agreements,  or  any  other  manner  of  way  whatever, 
hail  clauses  and  obligations  therein  contained,  gold  and  silver,  and  cash  then  in  my 
possession." 

He  then  nominated  and  appointed  "  the  said  William  Robertson,  my  eldest  son, 
whom  failing,  the  other  heirs  succeeding  to  my  said  lands  and  estate,  in  the  order  and 
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course  before  directed,  to  be  sole  executor  and  intromitter  with  all  my  moveable  goods 
and  gear,  debts,  and  sums  of  money,  and  other  moyeables,  belonging  or  resting  to  me 
at  the  time  foresaid  of  my  decease,  with  all  the  powers  competent  to  any  other  executor 
so  nominate  by  the  laws  of  this  realm." 

After  making  certain  provisions  in  favour  of  the  younger  sons,  [828]  he  declared, 
**  That  agreeable  to,  and  as  directed  by  the  deed  of  entail  before  written,  the  whole 
principal  sums  before  conveyed,  resting  to  me  at  my  decease,  and  what  annual  rent 
shall  be  due  and  unpaid  thereon,  after  payment  of  the  said  portions  to  my  said  younger 
children,  shall  be  applied  by  the  said  William  Boberteon,  my  eldest  son,  whom  failing, 
the  heirs  succeeding  to  my  said  lands  and  estates,  and  other  subjects  foresaid,  towards 
the  purchase  of  weU-holden  lands  and  heritages  in  the  county  of  Ross,  or  other  of  the 
northern  counties  of  Scotland,  at  as  reasonable  prices  as  can  be  procured ;  and  to  take 
and  conceive  the  right  and  securities  of  the  lands  and  heritages  so  to  be  purchased  to 
the  said  William  Robertson,  my  eldest  son,  and  the  heirs-male  of  his  body,  whom 
failing,  to  my  said  above  mentioned  other  heirs  of  entail,  in  the  order  and  course  before 
directed,  bearing  all  the  clauses,  reservations,  conditions,  provisions,  limitations, 
restrictions,  clauses  irritant  and  resolutive,  powers,  faculties,  and  declarations  recited  in 
the  entail  before  written,  and  every  other  clause  in  the  deed  or  deeds  so  to  be  execute 
of  the  lands  and  heritages  so  to  be  purchased,  necessary  for  completing  a  strict  entail 
thereof,  and  carrying  my  meaning  and  intention  into  full  execution." 

Mr.  Robertson,  the  maker  of  the  entail,  died  in  1792,  whereupon  it  was  recorded, 
and  titles  made  up  in  virtue  of  it,  by  his  eldest  son  William,  to  the  lands  of  Kindeace, 
in  which  he  was  infef t ;  and  he  was  also,  in  virtue  of  it,  confirmed  executor. 

In  1794  the  estate  of  Invercarron  in  Ross-shire  was  exposed  to  judicial  sale,  and 
two  lots  of  it — the  lands  of  Greenyards  and  Olencalvie — ^were  purchased  by  William 
Robertson,  and  a  decreet  of  sale  pronounced  in  his  favour.  In  compliance  with  the 
terms  of  the  above  deed,  he  executed  an  entail  in  favour  of  himself,  and  the  other  heirs 
therein  mentioned.  He  then  expede  a  charter  of  sale  under  the  Qreat  Seal,  upon  the 
precept  of  which  he  was  infeft  in  January  1795.  He  afterwards  incurred  considerable 
debts,  and  in  1821  executed  a  trust-disposition  of  his  liferent  interest  in  Greenyards 
and  Glencalvie  in  favour  of  Mr.  Paul  for  behoof  of  his  creditors,  with  power  to  reduce 
the  entail  upon  any  legal  grounds;  and  abjudications  having  thereafter  been  led 
against  these  lands,  he  consented  that  they  should  be  exposed  to  sale  by  Mr.  Paul,  with 
concurrence  of  the  adjudgers.  They  were  accordingly  sold  to  Mr.  M'Leod  of  CadboU ; 
and  doubts  having  beien  started  as  to  the  competency  of  the  sale,  Mr.  M'Leod  brought 
a  suspension,  in  which  the  Lord  Ordinary  repelled  the  reasons.  The  Court,  however, 
recalled  this  interlocutor,  and  remitted  to  his  Lordship  to  sist  process  until  the  heirs  of 
entail  should  be  called  in  an  action  of  reduction  and  declarator  at  the  [829]  instance 
of  Mr.  Paul.  This  having  been  done,  his  Ix>rdship  reported  the  cause  to  the  Court, 
and  their  Lordships  thereupon  appointed  it  to  be  argued  in  Cases. 

On  the  part  of  Mr.  Pam  it  was  maintained, 

1.  That  although,  ex  faeie  of  the  titles,  it  appeared  that  the  dominium  utile  of 
Greenyards  and  Glencalvie  had  been  conveyed  to  Mr.  Robertson,  yet  in  point  of  &ct 
he  had  acquired  a  real  right  only  to  the  dominium  directum  ;  that  the  former  proprietor 
of  these  lands  held  the  dominium  directum  and  dominium  utHe  by  separate  titles ;  and 
as  Mr.  Robertson  had  merely  expede  a  Crown  charter,  he  had  only  obtained  a  feudal 
title  to  the  dominium  directum^  so  that  his  creditors  could  not  be  excluded  by  the 
infeftment  from  attaching  the  dominium  uHlej  and  in  regard  to  which  the  heirs  of 
entail  could  make  no  effectual  claim  in  competition  with  them ;  and, 

2.  That  supposing  he  had  acquired  a  real  right  to  the  lands  themselves,  still,  as  he 
oould  not  make  an  entail  of  lands  purchased  by  himself,  so  as  to  exclude  his  creditors^ 
the  sale  to  Mr.  M*Leod  was  perfectly  good ;  that  the  only  authority  which  could  be 
founded  on  to  the  contrary  was  the  case  of  Sheuchan,  as  decided  in  the  House  of 
Lords;  but  it  was  a  solitary  decision,  and  great  doubts  had  been  expressed  of  its 
conectness ;  and  besides  in  diat  case  the  entail  had  been  made  as  one  of  the  conditions 
of  a  contract  of  sale,  whereas  here  there  was  no  such  thing. 

On  the  other  hand,  it  was  contended  by  Mr.  M'Leod  and  the  heirs  of  entail,  That 
although,  no  doubt,  a  blunder  had  been  committed  in  making  up  the  titles,  yet,  in 
point  of  fact,  both  the  dominium  directum  and  dominium  uiHe  had,  by  the  decreet  of 
lale,  been  conveyed  to  Mr.  Robertson ;  that  the  purchase  must  be  presumed  to  have 
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been  made  out  of  funds  which  had  been  placed  in  bis  bands  as  trustee  for  that  poipoae; 
that  the  purchase  having  been  made  by  him  in  that  capacity,  the  lands  oould  not  be 
attached  by  his  priyate  creditors ;  and  that  the  case  of  Sheachan  was  a  direct  anthoritj 
in  their  favour. 

The  Courti  on  advising  the  Cases,  directed  the  following  query  to  be  laid  before  the 
other  Judges : — '*  Referring  to  the  hicts  stated  in  the  record,  and  to  the  printed  Gaaea, 
the  following  question  is  submitted  for  the  opinion  of  their  Lordships  of  the  Second 
Division,  and  permanent  Lords  Ordinary : — Whether,  keeping  in  view  the  judgment  of 
the  House  of  Lords  on  the  case  of  Sheuchan,  it  was  in  the  power  of  William  Bobertaon, 
under  the  special  circumstances  set  forth  in  the  record,  to  convert  the  right  which  he 
had  obtain^  to  the  lands  of  Greenyards  under  the  decreet  of  sale  into  a  taiLded  fee, 
so  as  to  secure  the  lands  to  himself  and  the  heirs  of  entail  in  competition  wi&  his 
onerous  creditors  ? " 

[880]  On  advising  the  opinions,  the  Court  sustained  the  defences  in  the  action  of 
reduction  and  declarator,  and  awoikied  the  defenders  from  the  whole  oondusioDs 
thereof ;  and  in  the  process  of  suspension  suspended  the  letters  Hmpiiciter^  but  found 
no  expenses  due. 

Lords  Justigi-Cijbbk,  Qlsnlkb,  Pitmillt,  Allowat,  Mkadowbakk,  MACxmno^ 
Mkdwtn,  and  Nbwton,  delivered  this  opinion : — ^We  are  of  opinion  that  it  was  in  the 
power  of  William  Robertson,  under  the  special  circumstances  set  forth  in  the  reoofd,  to 
convert  the  right  which  he  had  obtained  to  the  lands  of  Greenyards  under  the  decreet 
of  sale  into  a  tailzied  fee,  and  that  the  entail  is  effectual  against  his  onerous  crediton. 
In  the  circumstances  of  the  case,  we  think  that  he  was  a  trustee,  and  that  he  had  the 
same  power  to  convert  the  right  which  he  acquired  by  the  purchase,  into  a  tailzied  fee, 
agreeably  to  the  directions  of  the  settlement  of  Charles  Robertson,  as  any  trustee  to 
whom  funds  are  conveyed  in  order  to  buy  land  with  them,  and  entail  the  land,  has  to 
execute  that  trust.  We  are  clearly  of  this  opinion,  independently  altogether  of  the 
decision  of  the  House  of  Lords  in  the  case  of  SheuchuL 

Lord  Cringletii  subjoined  this  opinion : — I  am  clearly  of  the  foregoing  opinion, 
and  I  think  that  it  receives  confirmation  horn  the  case  of  Sheuchan,  in  so  far  as  that 
judgment  establishes  that  in  point  of  form  it  is  competent  for  a  man  to  execute^  for 
onerous  causes,  a  valid  entail,  in  which  he  places  himself  as  institute. 

The  other  Judges  concurrod  in  the  opinion,  that  as  Mr.  Robertson  was  a  trustee^  the 
entail  executed  by  him  was  effectual  against  his  creditors. 

Pursuer^s  Atdhantie8.—StewBsi,  Maich  3,  1824,  (15,435);  Dickson,  March  10, 
1786,  (15,534);  1  Ersk.  1,  47;  Sandford,  124. 

Defenders^  AutTiariHes.—Agnew,  July  31,  1822,  (1  Shaw's  Ap.  Ca.  p.  320) ;  2  Stair, 
3,  58 ;  Hope's  Min.  Prac.  tit.  16,  §  15, 18 ;  2  Mack.  489 ;  M'Nair,  May  18, 1791,  (BeU's 
Cases);  Kerr,  June  9,  1795,  (Bell's  Cases);  Denham,  June  5,  1733,  (Stewart  and 
Craigie's  Ap.  Ca,  p.  113);  Gordon,  Nov.  21,  1753,  (10,258). 


No.  292.  VI.  Shaw  833.    22  May  1828.    Ist  Div.— Lord  Oorehouae. 

Trustees  of  J.  Sprot,  and  Others,  Pursuers. — SoL-Oen.  Hope — J.  W,  Dickson. 

Mark  Sprot,  Defender. — Jarrieson. 

TVu8t  —  EniaU  —  [Clause  excluding  Tieire-portumerB]. — A  testator  having  appointed 
trustees  to  purchase  lands  with  his  money,  and  to  settle  them  in  strict  entail, 
**  according  to  the  law  and  practice  of  Scotland,"  on  his  eldest  son,  "  and  the  heirs  of 
his  body  lawfully  begotten ;"  whom  failing,  his  other  sons  and  daughters,  and  the 
heirs  of  their  bodies  respectively ;  whom  facing,  his  own  nearest  heira  whomsoever— 
Held  that  the  trustees  were  bound  to  execute  the  entail,  so  as  to  exclude  heirs- 
portioners. 

The  late  John  Sprot  of  Clapham  Common  in  the  county  of  Surrey  executed  a  will, 
by  which  he  conveyed  his  whole  effects  to  trustees  for  payment  of  debts,  legacies,  &c,  * 
and  with  regard  to  the  residue,  he  appointed  them  to  invest  it^  *'in  equal  moieties,  in 
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the  puichase  of  two  or  more  landed  estates  situate  in  Scotland,  to  be  settled  according 
to  the  law  and  practice  of  Scotland,  as  herein  after  mentioned ; — that  is  to  say,  the 
estates  which  shall  be  first  piuchased  with  one  moiety  of  the  said  sums,  shall  be  settled 
in  strict  entail  on  my  said  son  Mark  Sprot,  and  the  heirs  of  his  body  lawfully  begotten  ; 
whom  failing,  to  my  said  son  James  Sprot,  and  the  heirs  of  his  body  lawfully  begotten ; 
whom  failing,  to  my  eldest  daughter  Marion  Sprot,  and  the  heirs  of  her  body  lawfully 
begotten;  whom  failing,  to  my  second  daughter  Frances  Sprot,  and  the  heirs  of  her 
body  lawfully  begotten ;  whom  failing,  to  my  third  daughter  Janet  Sprot,  and  the  heirs 
of  her  body  lawfully  begotten ;  whom  failing,  to  my  fourth  daughter  Mary  Sprot,  and 
the  heirs  of  her  body  lawfully  begotten ;  whom  failing,  to  my  fifth  daughter  Caroline 
Isabella  Sprot,  and  the  heirs  of  her  body  lawfully  begotten ;  whom  failing,  to  my  own 
nearest  and  lawful  heirs  whomsoever :  And  the  estates  which  shall  be  purchased  with 
the  other  moiety  of  the  said  sum,  shall  in  like  manner  be  settled  in  strict  entail  upon 
my  second  son  James  Sprot^  and  the  heirs  of  his  body  lawfully  begotten ;  whom  failmg, 
upon  my  said  eldest  son  Mark  Sprot^  and  the  heirs  of  his  body  lawfully  begotten ;  whom 
ftoling,  upon  the  same  series  of  heirs  as  are  herein  before  mentioned  and  directed  to 
be  called  to  the  succession  of  the  estates  to  be  purchased  with  the  first  moiety  of  the 
said  sums,"  &c. 

The  trustees  accordingly  realised  the  funds,  and  with  one  [834]  moiety  of  them 
purchased  the  estate  of  Riddel,  situated  in  Scotland,  of  which  they  were  proceeding  to 
make  an  entail,  when  a  difficulty  was  started,  whether  they  were  bound  to  make  the 
entail  in  the  precise  words  of  the  above  destination,  or  whether  it  had  not  been  the 
intention  of  the  testator  to  exclude  heirs-portioners ;  and  they  were  bound  to  frame  the 
deed  accordingly,  so  that  it  might  be  a  strict  entail  according  to  the  law  of  Scotland. 
In  order  to  have  this  question  settled,  they  brought  an  action  of  declarator  to  have  it 
found,  "  that  according  to  the  true  intention  and  purpose  of  the  testator,  and  to  the 
spirit  and  meaning  of  the  directions  in  the  said  will,  and  the  legal  import  of  the  whole 
clauses  above  quoted,  the  succession  of  heirs-portionero  is  intended  to  be  excluded  by 
the  said  testator,  and  ought  to  be  excluded  in  any  deed  or  deeds  of  strict  entail  securing 
the  said  estate  or  estates  for  the  whole  series  of  heirs  in  the  destination  contained  in 
the  said  will  to  be  now  and  hereafter  executed  by  the  purauers,  as  trustees,  in  imple- 
ment of  the  purposes  and  directions  of  the  said  will  and  trust-settlement ;  and  that  the 
pursuero  are  entitled  to  frame  the  deeds  of  strict  entail  to  be  executed  by  them  as 
aforesaid,  so  as  to  secure  the  estates  purchased,  or  to  be  purchased  as  aforesaid,  for  the 
whole  series  of  heirs  contained  in  the  destinations  in  the  foresaid  will,  and  to  exclude  the 
succession  of  heirs-portioners," 

To  this  action  the  eldest  son  Mark  Sprot^  and  also  the  nomincUim  substitutes,  were 
called  as  parties. 

On  the  part  of  Mark  Sprot  it  was  contended, 

1.  That  the  action  was  premature,  seeing  that  the  trustees  ought  to  execute  the 
deed  in  the  words  of  the  truster,  so  that  the  question  might  be  discussed  with  any 
parties  who  might  allege  that  under  the  destination  they  had  an  interest. 

2.  That^  supposing  the  action  were  competent^  still  it  was  the  duty  of  the  trustees 
to  execute  the  trust  confided  to  them,  in  the  precise  terms  pointed  out  by  the  truster ; — 
that  the  words,  "  hem  of  his  body  lawfully  begotten,"  were  technical  and  inflexible,  and 
as  they  had  been  made  use  of  by  the  truster,  it  must  be  held  that  he  knew  the  meaning 
of  them ; — that  if  so,  and  as  they  did  not  exclude  heirs-portioners,  then  it  could  not  be 
assumed  that  the  truster  meant  that  which  he  had  not  expressed ;  and  therefore  if  the 
Court  were  to  enter  into  an  inquiry  as  to  what  might  be  supposed  to  have  been  his 
intention,  they  would  be  in  danger  of  making  an  entirely  different  deed  from  that  which 
he  had  pointed  out. 

On  the  other  hand,  the  trustees  and  the  substitutes  contended, 

1.  That  this  was  the  proper  time  for  having  the  question  settled ;  [836]  for  if  the 
trustees  were  to  execute  an  entail,  and  feudal  titles  were  made  up,  all  inquiry  might  be 
excluded  by  prescription ;  and, 

2.  That  as  this  was  a  question  relative  to  the  interpretation  of  a  will,  and  not  of  a 
feudal  title,  the  Court  could  not  be  prevented  from  construing  the  words  according  to 
the  true  intention  of  the  truster,  although  these  words  mighty  in  a  question  under  a 
feudal  title,  be  regarded  as  having  a  certain  inflexible  an4  technical  meaning ; — that  the 
truster  had  expressly  ordered  that  a  '*  strict  entail,"  "  according  to  the  law  and  practice 
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of  ScotUnd,"  Bhould  be  exeonted ;  and  it  was  well  known  that  such  a  form  of  entail 
always  excluded  beiis-portionen ;  and  therefore  it  must  be  held  that  such  was  the 
meaning  of  the  truster,  otherwise  his  will  would  be  entirely  defeated. 

The  Courts  on  the  report  of  the  Lord  Ordinary,  decerned  in  t^rms  of  the  aboTe 
conclusion. 

Lord  Balgrat. — ^This  is  a  qttestio  voluntatis.  The  entail  is  to  be  executed  by  the 
trustees,  and  the  will  and  intention  of  the  truster  must  be  regarded.  In  the  first  pkoe 
lands  are  to  be  purchased,  and  are  to  be  strictly  entailed  according  to  the  law  and  piactiGe 
of  Scotland.  In  the  second  place,  a  certain  series  of  substitutes  are  pointed  out,  for 
whom  it  is  the  wish  of  the  truster  that  the  toia  hcereditas  so  purchased  shall  be  pre- 
served. Thirdly,  heirs  whatsoever  of  the  truster  are  called  in  the  last  place ;  and  it 
was  his  plain  intention  to  secure  the  succession  to  all  the  parties  there  mentioned  In 
the  next  place,  the  trustees  are  directed  to  entail  the  estate  on  the  heirs  of  the  body  of 
the  son,  whereby  the  succession  may  be  extended  to  all  his  daughters,  as  well  as  to  his 
grandsons.  In  this  way  the  entail  might  be  entirely  defeated ;  and  therefore  I  think  it 
is  impossible  to  suppose  that  the  granter,  in  giving  instructions  to  his  trostees  to  entail 
the  lands  strictly  in  favour  of  a  certain  series  of  heirs,  could  mean  that  they  were  to 
make  an  entail  which  would  be  rendered  inoperative  and  ineffectual  at  the  very  first 
stage.  His  directions  are  to  make  the  entail  according  to  the  form  and  practice  of 
Scotland ;  and,  agreeably  to  that  form  and  practice,  heirs-portioners  must  be  excluded. 

Ix>BD  PBrnDEifr. — I  am  of  the  same  opinion.  If  we  had  been  here  judging  as  to 
the  import  of  the  words  under  a  formal  disposition  or  feudal  title,  we  must  have 
construed  them  according  to  what  is  the  established  and  technical  meaning.  But  we 
are  here  called  upon  to  judge  of  the  meaning  of  a  trustdeed  or  will ;  and  in  that  case 
it  is  our  duty  to  ascertain  from  the  whole  deed  what  was  his  true  intention  and  meaning. 
Now,  although  he  has  made  use  of  words  which  do  not  necessarily  exclude  heir-portioners, 
yet  he  has  directed  his  trustees  to  make  a  strict  entail  according  to  the  law  and  practice 
of  Scotland ;  and  it  is  therefore  plain  that  he  must  have  intended  to  exclude  heirs- 
[836]  -portioners,  because  otherwise  a  strict  entail  could  not  be  executed  agreeably  to 
the  practice  of  Scotland. 

Lord  Craioib  rather  thought  that  the  action  was  prematurely  brought^  and  that  the 
entail  should  be  made  in  the  precise  words  of  the  truster. 

Lords  Prbsidbnt  and  Balorat,  however,  thought  that  this  was  the  proper  time  for 
bringing  the  action ;  and  that,  on  the  supposition  that  they  were  right  as  to  the  intention 
of  the  truster,  his  will  might  be  entirely  defeated ;  for  if  the  deed  were  executed,  they 
would  be  bound  to  give  effect  to  the  precise  words,  and  it  might  be  fortified  by  pre- 
scription. 

Lord  Gilliss  was  not  present 

[Cf.  Sandys  v.  Bain's  Trustees  25  R.  268,  270.] 
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D.  Anderson  Blair  and  Commissioners,  Pursuers. — Sol-Chn,  Hope — Skms. 
Mrs.  Jane  Simpson  or  Russell,  Defender. — Jeffrey — Oreenshields — Cockbum. 

Et  e  contra. 

Partnership. — ^A  writer  with  an  established  business  having  admitted  one  of  his  clerks 
into  partnership  with  him  without  any  contract  of  copartnery,  and  it  appearing  from 
the  balance-sheets,  and  the  sums  put  to  the  credit  of  the  partners  in  the  books,  that 
for  the  first  nine  years  the  new  partner's  share  was  one-sixth,  and  that,  after  an 
interval  of  three  years,  during  which  no  balance  of  the  profits  had  taken  place,  one- 
third  of  the  profits  for  these  three  years  had  been  put  to  his  credit;  but  no  balance 
having  taken  place  thereafter,  and  both  partners  drawing  at  discretion  on  the  concern 
'—Held,  on  the  death  of  the  elder  partner,  (no  change  having  taken  place  in  the 
respective  situations  of  the  parties  since  the  last  balance,)  that  the  shares  of  the  two 
partners  in  the  future  profits  must  be  determined  agreeably  to  the  entry  in  the  books ; 
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that  these  books  were  conclasive  evidence  against  both  partners ;  and  that  the  survivor 
could  not  demand  an  investigation  into  the  value  of  respective  services,  and  have  the 
profits  apportioned  with  reference  thereto. 

In  the  year  1784  the  late  George  Russell  was  admitted  as  a  clerk  into  the  office  of 
the  late  John  Anderson,  who,  along  with  his  brother  Francis,  had,  for  a  considerable 
period,  carried  on  an  established  and  respectable  business  in  Edinburgh,  as  writers  to 
the  Signet,  in  the  name  only  of  John  Anderson,  who  had  a  share  of  the  profits  in  the 
proportion  of  two  to  one.    After  serving  some  years  as  a  clerk,  and  receiving  a  gratis 
indenture  of  apprenticeship,  Russell  was,  in  1789,  intrusted  with  the  charge  of  the  law 
department  of  the  office,  at  a  salary  of  L.75  a  year,  increased  towards  the  latter  years 
of  his  service  to  L.80.     In  1794  he  was  assumed  as  a  partner  into  the  concern,  with  a 
share,  at  first,  as  was  admitted  by  him,  of  one-sixth  of  the  profits ;   but  there  was 
[887]  no  written  contract  between  the  parties.    During  the  years  from  1794  to  1798 
inclusive,  the  share  of  profits  apportioned  to  Russell  in  the  balance-sheets,  and  put  to 
his  credit  in  the  ledger,  was  exactly  one-sixth,  and  amounted  to  L.400.     In  the  years 
1799  and  1800  (about  which  time  Russell  was  married)  the  profits  were  brought  to 
one  general  balance^    There  was  a  slight  deficiency  from  the  preceding  years,  but 
Russell's  share  was,  nevertheless,  stated  still  at  L.400,  being  L.26  more  than  the  exact 
sixth.    In  1801  the  sixth  of  the  profits  was  L.415,  but  L.450  was  apportioned  to 
Russell,  being  L.d5  more  than  the  sixth.     In  1802  the  same  sum  of  L.450  was  placed 
to  Russell's  credit,  being  L.25  beyond  on&«ixth ;  and  in  1803  the  sum  allotted  to  him, 
viz.  L.500,  exceeded  a  sixth  by  L.66  :  13  : 4.    These  several  allotments  were  contained 
in  balanccHaheets,  in  which  the  amount  of  profits,  and  the  general  balance,  were  written 
out  by  a  derk,  and  the  apportionment  between  John  and  Francis  Anderson  and  Russell 
was  made  out  in  the  handwriting  of  John  Anderson,  except  that  of  1803,  which 
was  in  the  handwriting  of  the  book-keeper, — the  remaining  sum,  after  deducting 
Russell's  share,  being  divided  between  the  two  brothers,  in  the  proportion  of  two 
parts  to  John,  and  one  to  Francis.     None  of  these  balance-sheets,  however,  were 
regularly  docqueted ;  but  that  of  1803  had  indorsed  on  it,  in  Russell's  hand,  ''Balance- 
sheet  of  Cash  Ledger,  31st  December  1803,"  and  the  amounts  put  to  the  credit  of  the 
several  partners  were  entered  by  himself  in  their  respective  accounts  in  the  books; 
and  the  shares  allotted  to  them  [in  the  previous  balance-sheets  had  been  in  like  manner 
placed  to  the  credit  of  the  respective  partners  in  entries  by  the  clerk  in  the  company's 
books.    From  1803  to  1806  tJiere  was  no  balance  made ;  and  during  this  period  an 
arrangement  was  completed,  by  which  Francis  Anderson  (who  had  ceased  to  take  an 
active  share  in  the  management  of  the  business)  was  to  receive  an  allowance  of  L.600  a 
year  as  from  1803,  instead  of  his  share  of  the  profits.    The  affairs  of  Francis  had  in 
the  mean  time  become  embarrassed,  and  his  brother,  in  pressing  on  him  the  necessity 
of  retrenchment^  in  a  letter  written  in  January  1806,  states — "I  need  not  observe  to 
you  the  situation  in  which  I  now  stand  with  Mr.  Russell ;  the  great  load  of  the  business 
is  now  thrown  on  him,  and  it  never  can  be  expected  that  he  is  to  do  this  without  getting 
a  reasonable  proportion  of  the  profits.     His  share  must  be  increased,  which  will  there- 
fore diminish  both  yours  and  mine."    Accordingly,  in  the  balance  made  at  the  end  of 
that  year  for  the  three  years  succeeding  1803,  when  the  last  balance  had  been  struck, 
while  L.600  a  year  was  allotted  to  Francis  Anderson,  the  remainder  was  apportioned 
between  John  Anderson  and  Russell,  [888]  two-thirds  being  allotted  to  the  former,  and 
one-thiid  to  the  latter.     The  balance-i3ieet  for  this  period  was  in  the  handwriting  of  the 
compemy's  book-keeper,  and  the  division  of  profits  in  that  of  John  Anderson ;  and  the 
sums  brought  out  by  it  were  placed  to  the  credit  of  the  respective  partners  in  the 
oompemy  Iwoks  by  entries  also  in  his  handwriting, — ^the  balance  thereon  arising  being 
carried  to  a  new  folio  in  the  handwriting  of  the  book-keeper.    At  this  period  Russell's 
name  was  assumed  into  the  firm,  the  business  being  thenceforward  carried  on  under  the 
firm  of  Andersons  and  Russell.     In  1808  an  agreement  was  entered  into  by  John 
Anderson  and  Russell,  whereby  a  provision  of  L.150  yearly  was  made  in  favour  of  the 
widow  of  either  partner  who  might  predecease  the  other.     No  balance  of  the  books  was 
ever  made  after  that  in  1806 ;  but  each  partner  drew  on  his  account  with  the  company 
till  a  very  considerable  balance  stood  against  each  in  the  company's  books.     Francis 
Anderson  also  overdrew  his  annual  allowance  of  L.600 ;  and  he  having,  in  answer  to  a 
remonstrance  on  the  part  of  his  bioiberi  noticed  that  a  large  balance  was  due  by  Russell, 
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John  observed  to  him,  in  a  private  letter  written  in  1810, ''  I  suspect  jou  do  not  attend 
to  the  situation  in  which  we  stand  with  Mr.  RusaelL  A  veiy  great  proportion  of  the 
business  in  our  office  is  of  his  own  acquiring,  in  the  profits  of  which  neither  you  nor  I 
have  any  right  to  participate;  and  with  r^y^ard  to  the  balance  due  by  him,  I  feel 
perfectly  easy." 

In  1814  John  Anderson,  who  had  pieviously  entertained  an  intention  of  retiring 
from  business,  died  suddenly.  The  books  of  the  concem,  as  already  mentioned,  had 
not  been  balanced  since  1806 ;  and  in  order  to  have  the  interests  of  the  partners  deter- 
mined, a  submission  was  entered  into  between  Russell  and  David  Anderson  Blair,  son 
of  the  deceased.  This,  however,  having  fallen  from  neglect  to  have  it  duly  prorogated, 
counter  actions  of  declarator  and  accounting  were  raised  by  both  parties.  That  raised 
by  Mr.  Anderson  Blair  concluded  for  exhibition  of  the  account-books  and  balance^eets 
for  1806  and  preceding  years,  and  to  have  it  found  and  declared  "that  these  balance- 
sheets,  and  the  distribution  of  profits  thereby  effected,  and  carried  to  and  entered  in 
the  account-books  in  confonnity,  are  final  and  conclusive  against  all  the  partners,  and 
that  the  balances  and  distribution  of  profits  from  and  after  the  3l8t  of  December  1806, 
ay  and  until  the  dissolution  of  the  copartnery  by  the  death  of  John  Anderson  on  the 
18th  day  of  June  1814,  must  be  regulated  on  the  principle  of  the  last-mentioned 
balance ;  and  that,  in  terms  thereof,  L.600  must  be  annuidly  set  apart  for  the  said 
Francis  Andeison,  as  his  share  of  the  said  profits ;  and  that  [839]  the  free  remainder 
of  the  said  profits  must  be  divided  between  the  said  John  Anderson  and  George  Russell, 
in  the  proportion  of  two-thirds  to  John  Anderson,  and  one-third  to  Geoige  Russell ; 
and  that  the  said  parties  shall  be  liable  for  all  losses,  and  in  general  for  the  debts  and 
engagements  of  the  company,  by  the  same  proportions ; "  and  that  the  parties  should 
concur  in  a  general  balance  and  discharge  on  these  principles,  and  should  pay  or  receive 
according  to  their  interests.  On  the  other  hand,  the  summons  for  Russell  set  forth, 
**  That  none  of  the  balance-sheets  or  distributions  of  profits  entered  by  the  said  John 
Anderson  of  his  own  accord  in  the  said  books,  and  without  consent  of  the  pursuer,  are 
final  and  conclusive,  or  ought  to  affect  him  in  any  manner  of  way ;  that  the  said 
accounts  are  still  open,  and  particularly  that  the  balance  and  distribution  of  the  profits 
from  the  year  1803,  till  the  dissolution  of  the  copartnery  by  the  death  of  the  said 
John  Anderson  ou  the  18th  of  June  1814,  must  be  divided  equally  between  the  said 
John  Anderson  and  the  pursuer,  in  the  proportion  of  one  half  to  each, — ^the  said  John 
Anderson,  out  of  his  share,  being  bound  to  set  apart  for  the  said  Francis  Anderson, 
as  his  share  of  the  profits,  the  sum  of  L.600,  or  such  other  sum  as  may  have  been 
covenanted  or  stipulated  between  them." 

In  support  of  his  action  Russell  averred,  inter  alia^  that  the  business  had  very 
greatly  increased  since  he  became  a  partner;  that  this  was  owing  chiefly  to  his 
exertions,  and  that  his  attendance  and  services  were  much  greater  than  those  of  Mr. 
Anderson,  who  had,  for  the  last  years  of  his  life,  ceased  to  take  the  same  active  share 
in  the  business  with  him.  Mr.  Anderson  Blair  admitted  that  the  business  of  the  house 
had  very  greatly  increased  since  Mr.  Russell  was  admitted  into  partnership,  but  he 
denied  that  this  was  to  be  attributed  solely  or  chiefly  to  Mr.  Russell's  exertions,  and 
he  also  denied  that  Mr.  Anderson  had  ceased  to  give  equal  attention  to  the  business ; 
but  he  contended  that  an  investigation  into  this  matter  was  irrelevant  and  unnecessary, 
and  that  the  shares  of  the  partners  were  clearly  fixed  by  the  balances  and  books ;  and 
he  pleaded, 

1.  That  a  partner  cannot  be  allowed  to  plead  ignorance  of  entries  in  the  company 
books,  unless  he  can  allege  that  he  was  excluded  from  inspection  of  them,  while,  in  the 
present  case,  the  entries  made  by  Russell  himself  completely  proved  his  knowledge  of 
those  relative  to  the  balances  and  distribution  of  profits,  and  that  the  settlements 
proved  by  these  entries  must  be  binding  on  all  the  partners ;  and, 

[840]  2.  That  although  there  be  no  written  contract  of  copartnery,  the  respective 
interests  of  partners  may  be  proved  by  the  evidence  of  the  books  and  settlements  that 
took  place  among  them ;  and  that  the  amount  of  their  interests,  when  so  established, 
must  continue  to  regulate  the  division  of  future  profits,  imless  it  be  proved  that  the 
parties  agreed  to  a  different  arrangement ;  and  accordingly,  in  the  present  case,  that 
the  balance  of  1806  for  the  three  preceding  years  proved  Russell's  share  to  be  one-third 
of  the  profits,  after  deducting  Francis  Anderson's  allowance ;  and  that  no  alteration  of 
the  arrangement  made  in  1806  had  taken  place. 
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On  the  other  hand,  it  was  pleaded  for  Rnssell, 

1.  That  there  being  no  written  contract^  the  respective  interests  of  the  parties  must 
be  regulated  by  the  ordinary  rules  of  law,  except  in  so  far  as,  by  dooqueted  accounts  or 
balances  distinctly  acquiesced  in,  the  parties  may  have  agreed  to  accept  of  certain  specific 
sums  in  satis^tion  of  their  shares  of  profit. 

2.  That  Russell's  share  was  never  regularly  ascertained  from  1798  downwards,  and 
that  the  balance-sheets  and  entries  by  John  Ajiderson  were  not  docqueted  or  acquiesced 
in  by  him,  and  could  not  be  binding  on  him,  as  fixing  his  share  of  profits. 

3.  That  even  though  acquiesced  in,  these  distributions  were  never  made  ab  ante^ 
but  were  always  delayed  till  after  the  expiration  of  the  period  during  which  they  were 
intended  to  apply,  and  so  could  not  be  intended  to  regulate  the  division  of  future 
profits,  which  would  fall  to  be  determined  by  the  value  of  the  services  of  the  partners 
during  the  succeeding  period. 

4.  That  from  the  whole  conduct  of  the  parties,  and  the  distributions  made,  it  was 
evident  that  the  share  of  Russell  was  not  fixed  at  any  constant  and  definite  proportion, 
but  was  to  increase  with  the  value  of  his  services ;  and  having  so  increased  down  to 
1806,  it  must  be  r^^ulated  by  the  same  rule  after  that  period,  when  no  balance  was 
struck ;  and  that  on  this  principle  he  was  entitled  to  an  equal  share  of  the  profits  with 
John  Anderson,  and  without  being  subject  to  the  burden  of  allowance  to  Francis ;  and, 

5.  That  this  view  of  the  true  nature  of  the  contract  was  confirmed  by  the  conduct 
of  the  parties  in  not  striking  a  balance  from  1806  downwards,  and  making  the  allowance 
to  be  granted  to  the  widow  of  the  party  who  should  predecease,  equal  in  regard  to  both 
partners. 

Pending  this  discussion  Russell  died ;  but  his  widow  having  been  sisted  as  a  party, 
the  Lord  Ordinary  pronounced  this  interlocutor : — '*  The  Lord  Ordinary  having  formally 
examined  the  books  [841]  of  the  copartnery  of  Anderson  and  Russell,  also  their 
balance-sheets  of  1799,  1800,  1801,  1802,  1803,  and  1806,  &c.  finds  that  the  various 
balances  above  specified,  and  the  corresponding  entries  in  the  said  books,  as  well  as  of 
Francis  and  John  Anderson's,  are  conclusive  evidence  of  the  share  and  interest  held  by 
the  said  George  Russell  in  these  different  copartneries ;  and  in  particular  that  his  share 
of  the  profits  of  Francis  and  John  Anderson's  from  1794,  when  he  was  admitted  to  it, 
was  one-sixth,  and  so  continued  down  to  31st  December  1803,  and  from  that  day,  and 
after  the  firm  was  changed  to  Andersons  and  Russell,  downwards  to  its  dissolution  in 
1814  by  the  death  of  John  Anderson,  was  one-third  part  of  the  aggregate  amount  of 
the  profits :  Finds  that  these  balances  are  conclusive  against  the  late  Mr.  Russell  and 
his  widow,  and  that  neither  he  was,  nor  she  is  now,  entitled  to  open  up  the  same  :  Finds 
further,  that  the  said  balances  are  also  conclusive  against  David  Anderson  Blair,  and 
that  the  sums  thereby  allotted  to  Mr,  Russell,  though  exceeding  a  sixth  share  in  some 
instances  prior  to  1803,  cannot  be  resumed  in  this  accounting  with  Mr.  Blair,  but  that 
they  were  intended,  at  the  time  they  were  allotted  to  Mr.  Russell,  as  an  acknowledg- 
ment by  the  Messrs.  Anderson  of  his  attention  to  the  business  of  the  company,  and  of 
course  belonged  to  him :  Finds  that  the  burden  of  the  debts  due  by  the  company  must 
be  borne  by  the  partners  of  it  in  the  proportions  above  established ;  and  that  they  are 
entitled  to  draw,  by  the  same  rule,  shares  of  the  debts  which  may  be  outstanding  due 
to  the  company,  both  sorts  of  debts  being  calculated  as  at  the  date  of  the  dissolution  of 
the  company;  and  appoints  the  accounts  between  the  parties  to  be  calculated  and 
adjusted  according  to  the  principles  of  this  interlocutor." 

Mrs.  Russell  reclaimed.  She  no  longer,  however,  contended  that  the  balances 
actually  struck  were  not  to  be  conclusive  against  her  late  husband ;  but  pleaded  that 
the  only  true  inference  from  these  balances  was,  that  her  husband's  share  was  to  be  a 
share  increasing  according  to  the  value  of  his  services,  within  the  natural  limit  of 
equality  between  partners ;  and  consequently  that  she  was  entitled  to  establish,  if  Mr. 
Anderson's  letters  were  not  considered  sufficient  evidence,  that  his  services  had  been 
truly  of  much  greater  value  than  those  of  his  partner ;  and  that,  therefore,  on  the  same 
principle  which  regulated  the  prior  distributions,  he  would  be  entitled,  after  1806,  to 
an  equal  shar^  of  t&e  profits. 

dte  Courts  by  a  migority,  adhered. 

[8^  Lord  JusitOB  Clibk. — ^The  question  we  have  to  decide  here  is  one  much  more 
of  fact  than  of  law,  though  presumptions  of  law  liave  been  very  much  argued  upon. 


618  BLAIR,  &a   V.   RX788KIX«.  VL 

The  evidence  is  to  be  deduced  from  the  company's  books,  aided  by  the  corre^ndence ; 
and  it  is  some  satisfaction  to  know  that  the  parties  have  now  agreed  on  the  prindpie 
that  it  is  on  this  evidence,  keeping  in  view  the  averments,  that  the  judgment  mwA  be 
foonded  as  to  the  real  shares  of  the  partners ;  and  certainly  I  could  not  have  fonnad 
any  other  condosion,  as  it  would  be  quite  extravagant  to  take  into    consBdevatio&  a 
question  of  quanium  meniii^  which  best  performed  his  duty,  and  that  we  should  appor- 
tion the  profits  according  to  the  merits  of  each.    Now,  though  there  is  no  written 
contract,  some  things  are  clearly  established.    Prior  to  1794  Mr.  Russell  was  a  cletk, 
with  a  very  moderate  allowance.     At  that  period  Mr.  Anderson,  being  sensible  of  his 
services,  took  measures  to  give  him  a  share  of  the  business.     As  to  the  books  before 
Mr.  Russell  became  a  partner,  he  cannot  be  held  cognisant  of  them ;  but,  after  be 
became  a  partner,  he  had  of  course  a  right  and  control  over   the  business ;  and  the 
presumption  is,  that  he  had  access  to,  and  knew  how  the  books  were  kept^  as  it  is 
clear  that  Francis  Anderson  had  these  privileges ;  and  the  books  must  therefore  be  hdd 
as  conclusive  quoad  the  parties.     Then  from  these  there  is  evidence  that,  after  his 
admisnon  down  to  1803,  Mr.  Russell  had  a  sixth  share.    No  doubt  the  sums  put  to  his 
credit  are  sometimes  a  little  beyond  the  exact  sixth ;  but  I  cannot  come  to  any  other 
conclusion,  than  that  the  sums  put  down  in  Mr.  Anderson's  own  hand,  particularly  in 
the  year  when  Mr.  Russell  was  married,  show  merely  the  favourable  and  liberal  mamitt 
in  which  Mr.  Anderson  was  disposed  to  deal  with  a  person  of  whose  services  he  was 
sensible;  but  I  can  see  no  evidence  of  the  share  being  increased  beyond  one-sixtL 
But  from  the  correspondence  and  books  it  is  clear  that  a  change  took  place  in  180^ 
Mr.  Francis  Anderson  becoming  less  useful,  and  Mr.  Russell  more  so^  the  labouring  oar 
was  handed  over  to  him.     But  it  is  impossible  to  argue  from  this  that  he  is  to  desire 
the  Court  to  estimate  the  duties,  and  to  divide  the  profits  accordingly.      I  never  heard 
of  such  a  thing ;  and  we  must  come  to  the  understanding  of  the  parties  from  the  books 
alone.     By  an  entry  in  the  books  in  1806,  it  appears  to  me  that  a  material  alteration 
had  taken  place,  and  that  Mr.  Russell's  share  from  1803  had  been  fixed  at  one-third, 
OS  the  three  years  profits  were  then  balanced  by  the  book-keeper,  and  one-thiid  appor- 
tioned to  Mr.  Russell  by  Mr.  Anderson.    What  the  leading  partner  thus  enters,  must 
be  held  to  have  had  the  concurrence  of  all  the  rest,  and  tibere  is  no  evidence  of  any 
dissatisfaction  on  the  part  of  Mr.  Russell.     There  is,  no  doubt^  another  circumstanoe 
to  be  taken  into  consideration  as  evidence,  viz.  the  correspondeuce  between  the  two 
brothers,  where  Mr.  Anderson  strongly  expresses  his  sense  of  Mr.  Russell's  services ; 
but  at  the  end  of  1806  [813]  effect  is  given  to  it,  by  assigning  to  Mr.  Russell  one-third 
of  the  profits  from  1803.    This  was  a  most  important  improvement  in  Mr.  Russell 's 
situation,  and  in  so  far  the  letter  of  1806  was  fully  implemented.    Then  as  to  the  letters 
of  1810,  we  must  consider  the  circumstances  in  which  the  brothers  stood.     Mr.  John 
Anderson  presses  the  necessity  of  economy  on  his  brother,  and,  as  an  argument^  refers 
to  Mr.  Russell's  services  and  claims.     I  dare  say  he  had  it  in  contemplation  to  increase 
Mr.  Russell's  share ;  and  I  see  evidence  of  his  intention  to  retire  altogether,  which 
would  have  effectually  increased  it     But  still  there  is  nothing  indicating  that  at  that 
time  there  was  any  concluded  agreement.     It  is  said,  however,  that  there  was  no 
balancing  of  the  books  after  1806 ;  and  that  as  Mr.  Russell  drew  greatly  beyond  what 
would  have  been  a  third  of  the  profits,  he  must  be  presumed  to  have  had  one-half. 
But  it  appears  just  a  proof  of  the  liberal  manner  in  which  the  two  gentlemen  treated 
each  other.     It  is  offered  to  be  proved  that  Mr.  Russell  performed  most  services,  Ac. 
But  we  cannot  allow  such  a  proof,  as  I  do  not  see  where  we  could  stop ;  for  we  might 
go  on  till  we  reduced  Mr.  Anderson's  share  to  one-third ;  so,  of  course,  we  cannot  go 
into  such  a  proof  of  personal  merit.     In  a  question  of  this  kind,  where  there  is  no 
written  contract,  but  books  are  kept  which  clearly  indicate  the  proportion  as  one-third 
in  1806 — and  there  are  no  materials  to  show  that  the  situation  was  altered,  or  the 
share  increased,  or  what  the  increase  was  to  be — we  must  hold  that  the  same  arrange- 
ment continued ;  and  I  am  therefore  of  opinion  that  the  Lord  Ordinary's  interlocutor 
should  be  adhered  to. 

Lord  Alloway. — I  concur  in  many  points  with  your  Lordship,  and  particularly 
with  regard  to  the  situation  of  parties  tUl  we  come  down  to  1806.  At  that  period  the 
books  were  balanced,  and  a  new  arrangement  was  made,  when  their  different  allotments 
were  apportioned  to  each  individual  by  Mr.  Anderson.  But  as  there  were  no  entries  in 
the  books  from  1806  to  1814,  the  question  is,  whether  this  Court  is  not  bound  to  do 
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Trhat  these  parties  have  omitted ;  and  the  difficulty  is,  how  can  we  allow  a  settlement 

in  1806,  wMch  was  only  retrospective,  to  have  prospective  effect,  unless  we  see  an  entry 

showing  that  the  parties  were  acting  on  it  1    But  as  there  is  no  such  evidence,  I  think 

"we  have  no  alternative  but  to  fix  Mr.  Russell's  share  at  one*half.     Mr.  Eussell  started 

Tnth  one-sixth ;  but  it  was  to  be  increased,  and  there  was  an  increase  in  every  settlement 

up  to  1806,  though  the  sums  put  to  his  credit  before  1803  were  certainly  not  an  aliquot 

proportion  of  the  profits.    All  the  settlements  apply  to  the  time  past,  and  none  to  what 

is  to  come.    In  1806  Mr.  Francis  Anderson  ceased  to  have  any  concern  with  the  business, 

and  Mr.  Russell  must  be  assumed  to  have  had  more,  as  there  was  nothing  to  show  that 

they  were  on  the  same  footing  they  formerly  were.     Now,  if  Mr.  Russell  was  the  only 

partner  with  Mr.  Anderson,  and  if  his  labours  and  exertions  were   equal  to  Mr. 

Anderson's,  (and  it  is  offered  to  be  proved  that  they  [844]  were  so,)  it  is  impossible  to 

conceive  that  Mr.  Anderson  intended  to  draw  two-thirds,  and  only  to  leave  one  for  Mr. 

Russell.     Now,  as  Mr.  Anderson's  letters  to  his  brother  show  that  a  great  part  of  the 

profits  arose  from  Mr.  Russell's  exertions,  that  the  greatest  part  of  the  labour  was  thrown 

on  his  shoulders,  and  that  he  was  equally  successful  in  bringing  clients,  on  what  ground 

could  his  share  be  limited  to  one-third  ?    Would  it  be  consistent  with  any  of  the 

previous  settlements  1    I  think  not;   and  there  being  no  settlement  afterwards,  it 

affords  a  strong  proof  of  the  understanding  that  the  shares  were  equal.    There  is  another 

very  important  consideration — that  before  1806  the  profits  were  balanced  at  L.1500, 

and  afterwards  the  average  was  L.4000,  which  was  more  double  its  former  amount. 

In  the  case  of  Peacock,  (Selwyn's  N.  P.  Gases,)  as  to  the  share  of  a  son  in  a  partnership 

with  his  father,  there  was  an  issue  sent  to  a  jury  as  to  quanium  meruit,  and  the  jury 

found  one-fourth.     If  Mr.  Anderson  had  been  alive,  I  am  sure  he  would  not  have 

settled  it  otherwise  than  by  allowing  Mr.  Russell  one-half  of  the  profits ;  and  we  must 

give  the  same  justice  which  he  certainly  would  have  given,  if  a  settlement  had  taken 

place  before  his  death.     It  is  also  to  be  observed,  that  in  the  agreement  regarding  a 

provision  for  their  widows,  the  widow  of  each  was  to  have  an  equal  allowance.     If 

their  shares  had  not  been  equal,  this  would  not  have  been  so.     In  all  the  circumstances 

of  the  case,  if  the  facts  offered  were  proved,  I  do  not  think  that  justice  can  be  done 

without  an  equal  distribution ;  and  I  think  that  the  retrospective  settlement  in  1806 

cannot  prevent  this  being  done.     I  therefore  think  this  party  is  entitled  to  one-half  of 

the  profits  from  1806  downwards. 

Ix>RD  Glbnlbb. — I  imderstood  from  Mr.  Jef&ey  that  down  to  1806  the  entries  were 
admitted  to  be  binding.  But  it  is  said  that  a  change  then  took  place  which  affords 
reasons  for  altering  the  grounds  of  that  settlement ;  but  I  have  great  doubts  of  this. 
In  the  first  place,  it  is  contgoary  to  Mr.  Russell's  own  libel,  which  sets  forth  that  the 
change  tooH  place  in  1803;  and  there  is  nothing  in  t^e  libel  or  condescendence 
indicating  that  there  was  any  change  in  the  relative  situations  of  the  partners  subse- 
quent to  1803.  Now  the  state  of  circumstances  remaining  the  same  from  1803  till  the 
death  of  Mr.  Anderson,  the  division  in  1806  for  the  three  first  years  of  the  new 
arrangement  must  just  be  carried  on,  unless  there  was  an  intention  to  alter.  No  doubt, 
grounds  of  justice  and  propriety  may  have  existed,  which  might  have  induced  the  parties 
to  increase  the  share  of  Mr.  Russell ;  but  we  know  nothing  about  it  As  to  the  agree- 
ment in  regard  to  the  widows'  allowance,  it  is  no  indication  of  what  the  shares  actually 
held^were ;  and  this  was  a  most  fitting  opportunity,  if  it  had  been  intended  to  alter  the 
shares,  to  say  something  about  it.  As  to  the  allegations  about  the  extent  of  services, 
&C.,  I  doubt,  even  supposing  it  were  relevant,  if  it  imports  equal  right  to  the  profits. 
The  material  matter  is  the  good-will  of  the  business  and  name,  though  I  [845]  do  not 
know  how  we  could  put  a  v^ue  on  it ;  but  still  it  is  a  material  matter  to  be  taken  into 
consideration ;  and  it  would  be  impossible  to  say,  that  giving  Mr.  Anderson  the 
advantage  of  that,  his  share  should  not  be  greater  than  Mr.  Russell's  even  if  the  aver- 
ments as  to  the  services  of  the  latter  were  to  be  admitted.  On  the  whole,  I  am  for 
adhering. 
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No.  296.  VI.  Shaw  849.    28  May  1828.    2iLd  Div.— Lord  Cringlot 

W.  Hutchison  and  T.  Lorimbr,  Pursuers. — Sot^-Oen.  Hope — WTdqIuifiL 
QUBBNSBERRY  EXECUTORS,  Defenders. — Jeffrey — Murray. 

Title  to  Pursue — Landlord  and  Tenant — Warrandice. — Circumstances  under  which  a 
subtenant  having  no  regular  miasiye  of  subtack,  but  having  entered  into  pooBcamon, 
was  held  to  have  no  title  to  punue  the  landlord's  executors  for  damages  under  the 
warrandice  in  the  principal  lease  **  to  heirs,  assignees,  and  subtenants,"  on  its  being 
set  aside  by  a  succeeding  heir  to  the  granter,  as  in  contravention  of  the  entail  of 
the  lands. 

The  farm  of  Rig  on  the  Queensberry  estates  was  held  by  one  M'Fegao,  under  a  lease 
to  him,  '^  his  heirs,  assignees,  and  sub-tenants,"  with  absolute  warrandice  to  him  and 
"his  foresaids,"  for  nineteen  years  from   Whitsunday  1809.      In    November  1817, 
subsequent  to  the  remit  by  the  House  of  Lords  to  the  Court  of  Session  to  revise  thdr 
judgment  sustaining  the  leases  on  the  Queensberry  estates,  (this  lease  having  been 
challenged  along  with  the  others,)  Samuel  M'Fegan,  son  and  heir  of  the  original  tenant, 
let  the  farm  in  sublease  to  the  present  pursuers,  Hutchison  and  Loiimer.     There  was 
no  missive  or  subtack  granted  by  M'Fegan,  and  the  only  writing  which  passed  on  the 
occasion  was  a  letter  from  Hutchison  and  Lorimer,  in  these  terms : — "  We  have  this 
day  taken  from  you  the  farm  of  Rig  from  Whitsunday  firsts  so  long  as  the  oiiginal 
lease  to  you  from  the  Duke  of  Queensberry  lasts,  with  the  same  privileges  and  rights 
contained  in  that  lease ;  and  we  hereby  oblige  ourselves  to  pay  to  you  the  sum  of 
L.77,  10s.  sterling  per  annum ;  and  in  case  the  leases  are  reduced,  we  have  no  claim  of 
any  damage  against  yon,  nor  you  against  us.     We  are  likewise  to  be  allowed  L.12 
sterling  to  put  the  houses  in  repair,  or  L.18,  if  that  sum  is  got  from  Mr.  Alison  by  yoa ; 
and  this  letter  to  be  extended  on  stamp,  at  the  request  of  either  party."     Under  this 
letter  Hutchison  and  Lorimer  entered  into  possession,  and  they  continued  to  possess  the 
farm  till  decree  of  reduction  of  the  principal  lease  and  of  removing  was  pronounced  in 
December  1821.    The  subtenants  had  not  been  called  as  parties  to  the  reduction,  but 
they  are  at  once  removed  at  Whitsunday  1822,  the  term  of  removal  contained  in  the 
decree  against  the  principal  tenant.    In  consequence  of  the  reduction  of  his  lease,  the 
principal  tenant  was  subjected  in  violent  profits  from  the  term  of  Martinmas  1819, 
which  were  estimated  by  the  subrent  payable  by  the  pursuers ;  and  he,  on  the  other 
hand,  obtained  decree  of  relief  for  this  amount  againist  the  executors  of  the  Duke  of 
Queensberry,  and  also  of  damages  for  the  loss  of  his  lease,  which  were  calculated  at  the 
surplus  of  the  subrent  over  that  payable  by  the  principal  [860]  lease  for  the  yean  still 
to  run, — this  being  stated,  in  the  principal  tenant's  claim,  to  be  "  exclusive  of  any  claim 
at  the  subtenant's  instance." 

Thereafter  the  subtenants  raised  the  present  action  against  the  executors,  concluding 
for  the  loss  and  damage  sustained  by  them  in  consequence  of  being  deprived  of  the 
benefit  of  the  lease  for  the  remaining  years  still  to  run ;  and  in  answer  to  a  defence  of 
no  title  to  pursue  such  action  against  the  executors,  they  contended,  that  agreeably  to 
the  judgment  in  the  case  of  Maxwell,  {anie^  YoL  Y.  No.  464,)  they  were  entitled  to  a 
direct  action  against  the  executors,  although  they  had  no  express  assignation  to  the 
obligation  of  warrandice,  the  lease  being  warranted  to  *  subtenants  as  well  as  assignees^ 
and  they  being  entitled  to  all  the  rights  and  privileges  in  the  principal  leases ;  and  that 
although  there  was  no  regular  tack  or  missive  on  the  part  of  the  principal  tenant^  that 
defect  was  supplied  by  their  having  entered  into  possession.  On  the  other  hand,  the 
executors  pleaded,  inter  alia,  1.  That  although  possession  might,  in  a  question  with  the 
principal  tenant,  be  sufficient  to  entitle  the  pursuers  to  defend  themselves  in  that 
possession,  it  could  give  them  no  active  title,  without  a  proper  missive  of  tack,  to  sue 
third  parties;  and  2.  That  even  if  there  were  no  objection  to  the  regularity  of  the 
missives,  it  was  evident  from  the  pursuer's  letter,  considered  along  with  the  state  of 
circumstances  when  the  contract  was  entered  into,  that  they  only  contracted  for  a 
sublease  for  the  period  during  which  the  principal  lease  might  remain  unreduced ;  and 
having  possessed  for  that  period,  they  could  have  no  title  to  sue  for  damages  in  conse- 
quence  of  the  reduction. 
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The  Lord  Ordinary  found  "  that  the  pursuers  have  no  title  to  insist  in  this  action,'* 
—dismissed  it  accordingly,  and  assoilzied  the  defenders,  with  expenses.  The  Court 
adhered. 

LoBD  Obdinabt. — The  Lord  Ordinary  thinks  it  most  important  to  observe,  that  this 
sublease,  such  as  it  is,  was  not  made  for  Big  during  all  the  years  yet  unexpiied  of  the 
original  lease ;  but  having  in  contemplation  a  challenge  of  that  lease,  which  in  all 
probability  was  to  prove  fatal  to  it,  the  letter  declared  that  the  pursuers  had  taken  the 
sublease  "  so  long  as  the  original  lease  to  you  from  the  late  Duke  of  Queensberry 
lasts ; "  and  what  is  more,  the  same  letter  declared,  that  in  case  the  original  lease  should 
be  reduced,  the  pursuers  were  to  have  no  claim  of  damages  against  the  principal  tenant. 
Had  it  been  in  view  that  although  they  were  to  have  no  claim  for  damages  against 
If  *Fegan,  they  were  to  have  it  against  the  representatives  of  the  Duke,  a  reservation  of 
such  claim  would  undoubtedly  have  been  inserted.  But  as  none  such  was  made,  it 
proves,  in  the  Lord  Ordinary's  opinion,  that  the  pursuers  just  took  their  chance  of 
events.  If  [861]  the  lease  should  be  supported,  dieir  sublease  would  be  co-extensive 
with  its  duration ;  if  it  should  be  reduced,  their  possession  would  continue  as  long  as 
the  lease  lasted,  and  no  more  was  to  be  said  about  it  The  Lord  Ordinary  is  therefore 
of  opinion  that  the  sublease  was  only  conditionally  taken  for  the  whole  years  of  the 
principal  lease,  depending  on  its  being  set  aside  or  supported ;  and  as  it  has  been  set 
aside,  the  present  action,  claiming  dmages  for  want  of  possession  during  the  years 
unexpired  at  the  removal  of  the  pursuers,  is  brought  in  opposition  to  the  bona  fides  of 
the  contract,  as  well  as  to  its  words. 

LoBD  Justioi-Clkbk. — ^I  must  own  that  I  have  not  found  much  difficulty  in  arriving 
at  the  conclusion  that  the  interlocutor  is  right ;  and  I  go  on  this  principle,  that  we  must 
decide  on  what  the  band  fide  understanding  of  the  contract  was.  Without  entering  into 
the  objection  to  the  missives,  the  question  is,  What  did  the  parties  contract)  And 
when  we  consider  the  circumstances  of  the  time  with  regard  to  what  had  passed  in  the 
House  of  Lords,  I  cannot  have  much  doubt.  The  pursuers  knew  that  the  lease  was 
under  challenge,  and  the  proceedings  in  the  selected  cases  were  known  to  all  the  other 
tenants.  Now,  is  it  possible,  if  the  parties  intended  to  assign  this  lease  for  the  whole 
duration  of  it^  that  they  would  have  used  the  words  here  employed,  limited  to  be  so 
long  as  the  lease  kuis  t  I  can  put  no  other  construction  on  it  than  that,  knowing  the 
lease  was  in  periddo^  the  party  took  their  chance  of  having  it  as  long  as  it  might  stand 
unreduced,  and  then,  to  remove  all  doubts  they  renounce  all  claim  against  the  principal 
tenant.  Could  they  possibly  understand  that  that  intended  to  leave  them  a  right  to  go 
against  the  executors  of  the  Duke  ?  It  is  clear  they  never  had  any  such  notion,  and 
that  also  appears  from  their  removing  at  once.  I  therefore  arrive  at  the  same  conclusion 
with  the  Lord  Ordinary,  that  the  words  "  so  long  as  the  lease  lasts  "  foreclose  any  claim, 
and  I  think  the  pursuers  have  no  title  to  go  on  with  this  action. 

LoBD  Allowat. — I  entertain  some  doubt.  I  agree  that  this  case  depends  on  the 
fair  construction  as  to  what  was  the  meaning  of  the  parties.  This  1b  a  rude  and 
illiterate  missive  betwixt  two  country  people,  and  we  must  give  it  a  wider  range  as  to 
construction  than  if  reduced  into  a  regular  contract.  Now  what  could  be  the  meaning 
of  the  words  **  so  long  as  the  lease  latis  f "  I  think  it  never  could  be  their  intention  to 
give  up  any  right  in  the  lease,  one  of  which  was  absolute  warrandice  to  subtenants ; 
and  the  only  limitation  is,  that  the  parties  were  not  themselves  to  be  affected  in 
questions  between  them  individually.  I  cannot  suppose  that^  in  using  the  word 
"  lasts/'  they  meant  that  the  sublease  should  merely  endure  till  reduction,  and  therefore 
I  doubt  the  interlocutor. 

LoBD  Olbnlkb. — I  think  the  interlocutor  right.  In  the  case  of  Maxwell  there  was 
a  regular  sublease  granted,  though  no  actual  conveyance  of  warrandice.  But  the  Court, 
by  a  migority,  thought  that  eo  ipso  warrandice  applied.  There  was  in  that  case, 
however,  a  complete  [862]  title  by  subtack.  But  here  there  is  no  subtack  at  all ;  and 
though,  in  consequence  of  possession  as  between  these  two  people,  there  was  a  right  to 
possess,  it  does  not  follow  that  we  are  to  infer  an  assignation  of  warrandice  as  against 
the  executors,  third  parties ;  and  I  further  think  every  thing  between  the  parties  was 
put  an  end  to  by  the  reduction  of  the  lease ;  and  unless  we  could  infer  that  eo  ipso 
there  arose  a  right  directly  against  the  heritor,  as  there  would  have  done  from  the 
actual  granting  of  a  leasei  I  do  not  see  any  objection  to  the  Lord  Ordinary's  interlocutor, 
which  depends  entirely  on  want  of  title.  These  people  did  not  expect  to  get  more  than 
a  right  as  long  as  the  tack  lasted. 
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No.  298.  VI.  Shaw  852.    24  May  1828.    Ist  Dir.— Lord  llMdowbank. 

J.  Smith,  Sui^nder. — J.  W.  Diekaon, 

C.  S.  NoBVAL,  Charger. — OowaiiL 

Mandatory, — Held  that  a  Scotchman,  and  proprietor  of  an  heritable  estate  in  Scotland 
who  ia  in  England,  does  not  require  to  sist  a  mandatory  in  an  action  at  his  instance.. 

Smith  took  a  house  from  the  charger,  a  native  of  Scotland,  and  proprietor  of  an 
estate  in  Scotland ;  and  having  incurred  an  arrear  of  rent,  a  sequestration  was  applied 
for  in  name  of  the  chaiger,  who  was  then  in  England  on  duty  as  an  officer  in  the 
Guards.  After  considerable  litigation,  and  an  objection  had  been  taken  to  the  compe- 
tency of  the  application,  the  Inferior  Court  issued  warrant,  of  which  Smith  brought  a 
bill  of  suspension,  in  which  the  only  general  point  was,  whether  the  charger  was  bound 
to  have  sisted  a  mandatory  in  applying  for  sequestration  t  The  Court,  holding  that  he 
was  not  bound  to  do  so,  seeing  that  he  had  an  estate  in  Scotland,  and  being  satisfied 
that  the  grounds  of  suspension  were  unfounded,  refused  the  bill 


No.  299.  YI.  Shaw  853.    24  May  1828.    2nd  Div.— Lord  CringUtie. 

A.  M'Grigor,  Pursuer. — Jameacm. 

Q.  Bbith,  Defender. — A.  Oonndl 

Judicial  Factor — Title  to  Punne. — ^A  judicial  factor  on  a  sequestrated  landed  estate  has 
no  title  to  pursue  third  parties,  as  having  intromitted  with  rents  prior  to  his  appoint- 
ment and  die  sequestration. 

The  pursuer  M'Origor  having  been  ^appointed  judicial  factor  on  the  estates  of 
Kilmory  and  Glensalloch,  which  were  sequestrated  by  decree  of  this  Court  in  January 
1825,  raised  the  present  action  against  Beith  for  recovery  of  rents  drawn  by  him  under 
the  authority  of  one  of  the  daughters  of  the  deceased  proprietor,  prior  to  the  sequestra- 
tion and  Monger's  appointment.  Besides  certain  defences  on  the  merits,  Beith 
pleaded  that  although  M'Grigor,  as  judicial  factor,  might  be  entitled  to  recover  arrears 
from  tenants,  he  had  no  title  to  sue  third  parties,  intromitters  with  rents  prior  to  his 
appointment 

The  Lord  Ordinary  found  the  action  incompetent,  and  dismissed  it,  reserving  to  the 
pursuer  to  proceed  against  the  tenants  on  the  estate,  if  he  should  see  cause.  The 
Court  adhered. 

Lord  Glbnlsb.— This  is  an  attempt  to  turn  a  &ctor  into  a  trustee  for  creditors.  I^ 
after  the  date  of  the  factory,  a  party  intromits  with  rents,  the  &ctor  may  have  some 
ground  for  suing  him ;  but  he  never  can  bring  an  action  against  all  and  sundry  for 
previous  intromissions. 

Lord  Jubtioib-Clbrk. — It  is  clear  that  this  person's  powers  cannot  go  back  to  rente 
drawn,  whether  by  good  or  bad  authority,  before  his  factory  commenced. 

Lord  ALiiOWAT. — I  am  of  the  same  opinion. 

[Cf.  Gordon  v.  William^  Trustees,  16  R.  980.] 


No.  801.  VI.  Shaw  854.    27  May  1828.    1st  Div.— Lord  Newton. 

P.  Bennbt  and  T.  M'Farlane,  Pursuers. — SoL-Oen,  Hope — Lumsden, 
J.  BuROESS  and  Others,  (Rkid's  Trustees,)  Defenders. — Mwrray — Jardine. 

Tutor — Bill  of  Exchange — Process. — 1. — A  bill  having  been  granted  by  two  parties  in 
favour  of  a  person  who  had  been  tutor  and  curator  of  one  of  them,  but  after  his 
migority,  and  a  reduction  of  it  having  been  brought  on  the  ground  that  the  deb^  was 
not  due,  and  that  the  tutor  had  not  accounted — ^Held  that  this  was  not  a  sufficient 
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groand  for  reducing  the  bill. — 2. — It  is  pars  judieis  to  order  parties  having  interest 
to  be  called,  and  process  sisted  till  this  is  done. 

The  late  Thomas  Bennett  flesher  in  Edinburgh,  died  in  March  1816,  leaving  a  trust- 
deed  in  favour  of  John  Beid  and  others,  by  which  he  conveyed  to  them  his  whole 
effects  for  behoof  of  his  two  sons,  Thomas  and  Peter,  to  whom  he  appointed  them  tutors 
and  curators.    A  power  was  granted  to  the  trustees  to  employ  a  factor,  and  it  was 
declared  that  they  should  be  liable  only  for  their  actual  intromissions.    A  factor  was 
appointed,  and  the  business  of  the  truster  was  continued  for  behoof  of  his  family. 
'Diomas,  the  son,  died,  and  Peter  was  bound  an  apprentice  to  a  flesher.     He  afterwards 
entered  into  business  for  himself,  and  formed  a  partnership  with  the  other  pursuer 
M'Farlane.    A  few  weeks  after  Peter  attained  migority,  he,  with  M'Farlaue,  accepted 
a  bill  in  fieivour  of  Keid  for  L.272.    No  inventories  had  been  made  up  of  the  trust- 
estate,  nor  had  any  accounts  been  rendered,  nor  had  any  settlement  taken  place ;  but  it 
was  alleged  that  Eeid  had  advanced  the  money,  for  which  the  bill  was  granted,  from 
his  own  private  funds,  to  enable  the  parties  to  carry  on  their  business,  and  M'Farlane 
to  enter  with  the  Corporation  of  Fleehers.    Reid  soon  thereafter  died,  having  appointed 
the  defenders  his  trustees;  and  thereupon  Peter  Bennet  and  M'Farlane  brought  an 
action,  concluding,  first,  for  reduction  of  the  bill,  on  the  ground  that  Keid  had  Intro- 
mitted  extensively  with  the  trust-«state,  and  that^  so  far  from  any  debt  being  due  to 
him,  he  was  indebted  to  Bennet ;  and,  secondly,  for  count  and  reckoning.    The  other 
trustees  under  Bennet's  settlement  were  not  called  as  parties;  but  no  plea  to  that 
effect  was  stated  by  the  defenders.    In  defence  they  pleaded.  That  no  relevant  ground 
had  been  alleged  for  reducing  the  bill ;  that  Beid  had  never  intromitted ;  that,  under 
the  trust-deed,  he  was  only  liable  for  intromissions ;  that  value  had  been  paid  for  the 
bill,  and  that  the  contrary  could  only  be  established  by  writ  or  oath. 

The  Lord  Ordinary  found  "  that  no  relevant  or  sufficient  grounds  have  been  stated 
by  the  pursuers  for  reducing  the  bill  granted  by  them  to  the  late  Mr.  Beid,  and  there- 
fore sustained  the  defences,  assoilzied  the  defenders,  and  decerned ;  but  found,  [866]  in 
reference  to  the  coDclusion  for  count  and  reckoning,  that  the  trustees  are  bound  to 
exhibit  the  accounts  of  the  factors  appointed  by  them  ;  but  as  there  were  other  trustees 
named,  who  concurred  with  Mr.  Beid  in  granting  the  factory,  and  who  appear  to  be 
equally  liable  with  him  for  the  management  of  the  trust-estate,  who  or  whose  repre- 
sentatives have  not  been  made  parties,  sisted  process  till  they  or  their  representatives 
are  called  in  a  supplementary  action.'' 

His  Lordship  issued  this  note  of  his  opinion : — ''  This  action  has  two  different  and 
distinct  conclusions, — one  to  reduce  a  bill  granted  by  the  pursuers,  and  another  in  which 
one  of  the  pursuers  seems  alone  to  have  an  interest  for  count  and  reckoning  with  his 
father's  trustees,  or  rather  with  the  defenders  as  representing  the  late  Mr.  Beid  alleged 
to  have  been  the  sole  acting  trustee,  as  to  the  trust-estate.  The  bill  appears  to  the  Lord 
Ordinary  to  be  altogether  unconnected  with  the  trust-estate.  This  was  committed  to 
the  charge  of  a  factor ;  whereas  the  bill  appears,  from  the  states  in  process,  to  have  been 
granted  for  the  balance  of  advances  made  by  Mr.  Beid  from  his  funds  to  enable  the 
pursuers  and  the  deceased  Thomas  Bennet  jun.  to  continue  the  father's  business.  It 
appears  from  these  states,  said  to  be  made  from  a  mutual  pass-book  kept  by  Mr.  Eeid 
and  the  pursuers,  that  he,  acting,  no  doubt,  as  curator  for  Mr.  Bennet  the  truster's 
children,  had  thought  it  advisable  to  retain  for  them  the  father's  business,  and  to  enable 
them  to  carry  it  on,  had  advanced,  almost  weekly,  what  cash  was  needed,  including  a  con- 
siderable sum  to  enable  the  pursuer  M'Farlane  to  enter  with  the  Corporation  of  Fleshers, 
receiving  in  return  from  them  the  money  as  it  was  collected  in  the  course  of  their  trade. 
It  seems  to  have  been  for  the  balance  remaining  due  to  Mr.  Beid  on  these  transactions 
that  the  pursuers  accepted  the  bill.  Had  no  such  document  been  granted,  and  had  the 
defenders  been  making  a  demand  for  such  balance,  the  Lord  Ordinary  thinks  it  very 
doubtful  if  they  would  have  succeeded,  considering  that  no  curatorial  inventories  had 
been  made  up ;  that  the  propriety  of  continuing  the  father^s  trade,  while  the  sons  were 
so  young,  was  questionable ;  and  as,  besides,  it  seems  very  doubtful  if  Peter  Bennet^ 
who  only  commenced  his  apprenticeship  after  his  brother  Thomas  died,  or  the  other 
pursuer  M'Farlane,  who  was  only  taken  into  the  management  after  this  events  could  be 
subjected  to  loss  incurred  by  carrying  on  this  business  during  the  lifetime  of  Thomas 
Bennet  jun.     But  as  the  pursuers,  after  Peter  Bennet  had  attained  migority,  concurred 
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in  granting  the  bill,  it  must  be  presumed  that  they  had  settled  acconnts  with  [866]  Mr. 
Beid,  and  were  satisfied  that  the  sam  was  justly  due  by  them;  and  as  there  is  no  allega- 
tion of  fraud  or  deception,  and  the  account  which  they  giye  of  the  understanding  of 
parties  when  the  bill  was  accepted,  is  in  itself  highly  improbable,  and  not  proposed  to 
be  proyed  in  any  way ;  and  as  their  allegation  that  Mr.  Reid  made  no  demand  while 
he  lived,  seems  to  be  disproved  by  the  protest  and  inhibition  in  process,  the  Lord 
Ordinary  sees  no  sufficient  reason  for  reducing  the  bilL 

*'  As  to  the  count  and  reckonings  the  Lord  Ordinary  is  of  opinion,  that  whether  the 
trustees  are  or  are  not  liable  personally  for  the  intromissions  of  their  factor,  they  are 
bound  to  exhibit  his  accounts ;  but  as  the  factory  was  granted  by  the  other  trustees  as 
well  as  Mr.  Keid,  they  or  their  representatives  ought  equally  to  be  called.  It  is  true 
no  objection  by  Uie  defenders  on  this  ground  appears  in  the  record.  But  the  Lord 
Ordinary  conceives,  on  the  authority  of  the  case  of  Bell's  legatees  against  Willison  and 
others,^  which  was  remitted  by  the  House  of  Lords  in  order  to  call  the  whole  partners 
of  a  company,  some  of  whom  had  not  been  cited  because  of  their  bankruptcy,  idthough 
no  objection  on  this  ground  had  been  made  by  the  defenders,  that  it  is  pamjvdieU  to 
notice  such  an  objection.'' 

Bennet  and  M'Farlane  having  reclaimed,  the  Court  adhered. 

The  Judges  in  general  concurred  in  the  views  of  the  Lord  Ordinary ;  but  they 
observed,  that  although  the  bill  could  not  be  reduced,  it  might  be  a  different  question 
whether  payment  of  it  could  be  exacted,  and  that  this  would  fall  to  be  investigated  in 
the  count  and  reckoning. 


No.  S02.  VI.  Shaw  856.    27  May  1828.    1st  Div.—Lord  Corehouae. 

K.  Dickson  and  R  Clabk,  Advocators  and  Bespondents. — Skem — Chri8t%s(m. 
J.  Barbour  and  Q.  Mitchell,  Bespondents  and  Advocators. — TJunnaon. 

Bankrupt — Sequftstration — TUle  to  Pursue. — Held, — 1. — ^That  cautioners  for  a  com- 
position under  a  sequestration  are  not  entitled  to  dispute  the  validity  of  debts  ranked 
on  the  estate; — and,  2. — ^That  a  confirmation  qua  executor-creditor  which  is  not 
challenged,  is  a  good  title  to  pursue,  without  the  necessity  of  producing  the  grounds 
of  debt. 

On  the  20th  March  1811,  the  estates  of  Bobert  Newall  were  sequestrated  under  the 
Bankrupt  Act^  with  concurrence  of  his  father  William  Newall  as  a  creditor  by  bill 
for  L.605,  which  was  afterwards  marked  in  the  sederent  -  book  as  having  been 
pro-  [867]  -duced.  The  only  other  creditors  who  claimed  on  the  estate  were  two  whose 
debts  did  not  exceed  L.60.  After  a  trustee  was  appointed,  Bobert  gave  up  a  list  of  his 
debts,  in  which  he  acknowledged  that  his  father  was  a  creditor  for  L.605,  and  offered 
a  composition  of  2s.  6d.  on  the  debts.  This  was  accepted ;  Dickson  and  Clark  became 
cautioners  for  payment  of  it;  and  thereupon  it  was  approved  of  by  the  Court,  and 
Bobert  discharged.  At  this  time  Barbour  was  a  creditor  of  William  the  father  by  bills, 
and  upon  his  death  he  obtained  himself  confirmed  executoiMsreditor,  and  John  Mitchell 
(who  was  also  a  creditor  of  William)  was  joined  in  the  confirmation.  Mitchell  died, 
and  was  succeeded  by  hia  eldest  son  Quintin.  An  action  was  then  brought  before  the 
Sheriff  of  Dumfries-shire  by  Barbour  and  Mitchell,  as  the  executor-creditors  of  the 
father  William  Newall,  against  Dickson  and  Clark,  the  cautioners,  concluding  for  pay- 
ment of  the  composition  due  to  William  on  the  bill  of  L.605. 

Various  pleas  were  stated  in  defence ;  but  in  particular  it  was  maintained, 

1.  That  no  debt  was  due  by  Bobert  to  his  father  William,  and  that  as  the  com- 
position had  been  agreed  to  before  any  investigation  had  been  made  as  to  the 
validity  of  the  debts,  the  cautioners  were  still  entitled  to  show  that  no  such  debt  was 
due;  and, 

2.  That  the  documents  of  debt  on  which  Barbour  and  Mitchell  founded  had  not  been 
produced,  and  therefore  they  had  shown  no  title  to  insist. 

To  this  it  was  answered, 
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1.  That  as  the  compodtion-contiact  had  been  agreed  to,  and  the  sequestration  dis- 
charged, on  the  footing  that  William  was  a  creditor,  the  cautioners  could  not  be  permitted 
to  deny  that  he  was  so ;  and, 

2.  That  the  confirmation,  which  was  not  challenged,  formed  of  itself  a  good  title  to 
pursue,  and  the  documents  of  debt  had  been  produced  in  the  Commissary  Court  before 
the  confirmation  was  granted. 

The  Sheriff  repelled  the  objection  to  the  title,  but  found  that  the  defenders  are 
entitled  to  see  and  object  to  the  grounds  of  debt  on  which  the  pursuers  claim  a  compo- 
sition of  2s.  6d.  per  pound  in  virtue  of  the  bond  of  caution ; "  and  that  Barbour  had  not 
proved  that  a  debt  was  due  to  him,  and  Mitchell  had  not  shown  that  a  debt  was  due  to 
William  NewalL 

Mutual  advocations  were  then  brought,  in  which  the  Lord  Ordinary  found  '*  that  the 
estate  of  Robert  Newall  was  sequestrated  on  a  petition  presented  by  himself,  with  con- 
currence of  his  father,  the  late  William  Newall,  as  a  creditor  to  the  extent  required  by 
[858] law; — that  William  Newall  lodged  a  claim  in  the  sequestration  for  L.605, 
together  with  an  oath  of  verity  in  common  form ; — that  the  bankrupt  lodged  a  state  of 
his  debts  with  the  interim  factor,  which  he  subscribed,  and  judicially  declared  to  be 
correct,  in  which  state  the  debt  owing  by  him  to  William  Newall  is  entered  at  the  afore- 
said sum  of  L.605 ; — that  Robert  Newall  offered  a  composition  of  2s.  6d.  per  pound, 
which  was  accepted  by  the  creditors,  and  approved  of  by  the  Court,  on  the  footing  of 
William  Newall  being  a  creditor  to  the  aforesaid  amount,  and  that  the  respondents 
Dickson  and  Clark  became  cautioners  for  payment  of  that  composition; — that  the 
advocator  James  Barbour  expeded  a  confirmation,  as  executor-creditor  of  William 
Newall,  to  attach  the  composition  due  by  Robert  Newall  and  his  cautioners ;  and  that 
John  Mitchell,  in  right  of  whom  the  advocator  Quintin  Mitchell  now  is,  was  conjoined 
with  Barbour  in  that  confirmation :  Found  that^  in  these  circumstances,  the  advocators 
Barbour  and  Mitchell  had  a  sufficient  title  to  pursue  the  action  in  the  Inferior  Court ; 
and  as  their  confirmation  has  not  been  challenged  by  the  f^presentatives  or  creditors  of 
William  Newall,  that  the  respondents  are  in  safety  to  pay  to  the  advocators,  and  have 
no  title  or  interest  to  call  for  production  of  the  grounds  of  debt  on  which  the  confirma- 
tion was  obtained ; — that  the  respondents  are  bound,  by  the  proceedings  in  the  seques- 
tration, from  objecting  to  the  validity  or  amount  of  William  Newall's  claim  against 
the  bankrupt ;  and  therefore  advocated  the  cause,  altered  the  interlocutor  complained  of 
by  Barbour  and  Mitchell,  decerned  in  terms  of  the  libel  in  the  Inferior  Court,  found 
the  respondents  Dickson  and  Clark  liable  in  the  expense  incurred  in  the  Inferior  Court 
and  in  this  Court,  and  remitted  the  account,  when  longed,  to  the  auditor  to  be  taxed, — 
the  advocator  Quintin  Mitchell  confirming  as  executor  g[ua  nearest  of  kin  to  his  father, 
before  extract" 

Dickson  and  Clark  having  reclaimed,  the  Court,  without  hearing  the  counsel  for 
Barbour  and  Mitchell,  adhered. 

Lords  Presibbnt,  Balgrat,  and  Oilliss  were  clearly  of  opinion  that  it  was  not 
competent  for  the  cautioners  to  dispute  the  validity  of  the  debt ;  but  Lord  Craigie 
thought  that  they  were  still  entitled  to  do  so. 

BarbouT^s  Atdhority.—Qordony  Jan.  19,  1828,  (ante,  Vol.  VI.  No.  131). 


No.  808.  VI.  Shaw  869.    27  May  1828.     Ist  Div.— Lord  Newton. 

R.  Martin,  Pursuer. — Jeffrey — Pyper, 

Dr.  WiNGATB,  Defender. — Skene — W,  Bell, 

Blank  Writ — Stai,  1696,  e,  25 — Bet  Interventus, — Held  that  a  letter  of  relief  from  a 
cautionary  obligation,  addressed  to  a  party  whose  name  was  not  embodied  in  it,  and 
on  the  faith  of  which  the  party  had  continued  cautioner,  was  effectual ;  and  that  it 
was  not  relevant  to  allege  that  it  had  not  been  subscribed  at  the  place  and  before  the 
witnesses  mentioned  in  it^ — the  signature  not  being  denied. 

The  son  of  the  defender  having  entered  into  partnership  with  James  Martin,  the 
brother  of  the  pursuer,  under  the  firm  of  Bobert  Wingate  and  Company,  the  defender, 
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along  with  one  Robert  Watson,  became  cautioner  in  a  cash-credit  for  the  companj  to 
the  extent  of  L.500  to  the  Royal  Bank,  Watson  having  died,  the  pursuer  wrote  the 
following  letter  to  the  defender : — "  Glasgow,  Jan.  22, 1824. — Sir,  Whereas  you  and  the 
late  Mr.  Robert  Watson,  clothier  in  Glasgow,  some  time  ago  executed  a  bond  of  caution 
in  favour  of  the  Royal  Bank  of  Scotland  for  a  cash-account,  opened  in  said  Bank  in 
name  of  Messrs.  Robert  Wingate  and  Company,  for  L.500  sterling,  and  that  Mr.  Watson, 
your  co-obligant,  is  now  deceased,  I,  in  behalf  of  James  Martin,  my  brother,  one  of  the 
partners  of  said  company,  do  hereby  bind  and  oblige  me  and  my  heirs  to  free  and  relieve 
you  and  your  heirs  to  the  extent  of  one-half  of  the  obligation  incumbent  on  you  by  or 
through  said  bond  of  caution.  In  witness  whereof  I  have  subscribed  this  letter  of 
relief,  written  by  James  Martin,  apprentice  to  John  Lang,  writer  in  Gla^w,  at  Kirkin- 
tuUoch,  the  23d  day  of  January  1824,  before  these  witnesses, — William  Martin,  ware- 
houseman in  Glasgow,  and  the  said  James  Martin,  writer  hereof.  (Signed)  Robert 
Martin.  William  Martin,  witness;  James  Martin,  witness.  (Addressed)  To  Dr. 
Daniel  Wingate,  Stirling." 

In  consequence  of  this  letter  the  defender  continued  as  cautioner  under  the  cash- 
credit,  which  was  operated  upon  by  the  company.  Thereafter  the  company  became 
insolvent ;  and  the  defender,  having  been  called  on  to  implement  his  cautionary  oUiga- 
tion,  raised  an  action  of  relief  before  the  Magistrates  of  Glasgow,  founding  on  the  above 
letter,  against  the  pursuer,  who  thereupon  brought  the  present  action  of  reduction  of 
the  letter,  on  the  ground,  that  as  neither  the  pursuer  nor  the  defender's  names  appeared 
in  its  body,  it  was  reducible  under  the  act  1696,  c.  25,  anent  blank  bonds  and  trusts — 
that  it  was  not  stamped — and  that  it  was  not  subscribed  at  the  place  and  before  Hie 
witnesses  there  mentioned ;  but  he  did  not  deny  his  subscription. 

In  defence  it  was  pleaded.  That  the  document  did  not  fall  [860]  under  the  act  1696, 
and  that  as  the  subscription  was  not  denied,  and  as  the  defender  had,  on  the  faith  of  it, 
continued  as  cautioner,  there  had  been  a  sufficient  rei  interventua  to  validate  the  docu- 
ment, even  supposing  that  the  allegation  of  the  pursuer  were  correct,  but  which  was 
denied.  In  the  mean  while  the  Inferior  Court  process  had  been  advocated  oh  eontin- 
gentiam ;  and  the  Lord  Ordinary  thereupon  in  the  reduction  assoilzied  the  defender, 
and  in  the  advocation  appointed  him  to  lodge  a  condescendence  of  his  claim. 

To  this  judgment  the  Court  unanimously  adhered. 

Lord  Pbbbident. — The  address  is  plainly  in  the  same  handwriting  as  the  rest  of  the 
letter ;  and  besides,  money  was  drawn  from  the  Bank  by  the  company,  and  the  defender 
continued  as  cautioner. 

Lord  Gillies. — Independent  of  all  the  other  defences,  there  is  a  clear  reiifUerverUut. 

Pursuer's  Authorities.— S  Ersk.  2,  6 ;  Tait  on  Evidence,  p.  59 ;  1681,  c.  5 ;  Tait, 
p.  80. 

Dqfendei^s  AutJioriHes.— Brown,  Nov.  28,  1784,  (17,058) ;  Sinclair,  Feb.  3,  1796, 
(17,058);  Henderson,  Dec.  5,  1765,  (16,986);  Rymer,  July  10,  1781,  (5726.) 


No.  304.  VI.  Shaw  860.    27  May  1828.    2nd  Div.— Lord  Mackenzie. 

J.  Barbour,  Pursuer. — Jameson — Thomson. 

A.  Grikrson,  Defender. — Skene — Oraham  Bell. 

Competent  and  Omitted — Stamp  Acts. — The  acceptor  of  a  bill  of  exchange  having 
presented  a  bill  of  suspension  of  a  charge  for  payment,  on  the  ground  that  the 
charger  was  not  a  bond  fide  onerous  indorsee,  referring  that  matter  to  the  charger^s 
oath;  and  he  having  deponed  negative,  and  the  bill  of  suspension  having  been 
refused  in  consequence ;  and  it  having  been  subsequently  discovered  that  the  bill 
was  written  on  a  wrong  stamp — Held,  in  an  ordinary  action  at  the  instance  of  the 
charger,  that  an  objection  on  the  Stamp  Laws  was  competent  and  omitted,  and  could 
not  be  listened  to  by  the  Court. 

This  was  a  case  very  similar  to  that  mentioned  ante,  No.  178.  The  pursuer 
Barbour  having,  in  1825,  charged  Grierson  for  payment  of  a  bill  for  L.152,  accepted  by 
the  latter,  he  presented  a  bill  of  suspension,  on  the  ground  that  Barbour  was  not  an 
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onerouB  bond  fide  indorsee,  and  he  referred  that  matter  to  Barhour's  oath.  Barbour 
accordingly  emitted  a  depositioo,  on  considering  which  the  Lord  Ordinary  refused  the 
bill.  Grierson  reclaimed  against  this  interlocutor ;  but  the  Couit  refused  his  reclaiming 
note.  Thereafter,  at  a  meeting  held  for  arranging  a  settlement,  it  was  objected  that 
the  bill  was  not  on  a  proper  stamp ;  and  it  was  stated  that  this  was  the  first  discovery  of 
the  defect,  and  payment  was  refused  on  that  ground.  Barbour  thereupon  raised  an 
ac-  [861]  'tion  to  have  it  declared  that,  notwithstanding  this  defect^  he  was  entitled  to 
go  on  with  his  diligence ;  and  he  further  raised  an  ordinary  action,  concluding  for  pay- 
ment of  this  bill,  and  of  another  for  L.100.  In  these  actions  he  was  met  with  the 
defence,  irder  alia^  that  the  bill  for  L.152  was  null,  as  being  on  a  wrong  stamp;  to 
which  it  was  answered,  that  the  plea  was  competent  and  omitted,  not  having  been 
stated  in  the  suspension,  and  so  could  not  now  be  listened  to.  The  Lord  Ordinary 
reported  this  question  on  Gases,  and  at  the  same  time  gave  an  interim  decree  for 
payment  of  the  L.100  bill.  Before  these  Gases  came  to  be  advised,  the  case  of  Napier 
V,  Garson,  (ante,  No.  178),  had  been  decided,  and  Barbour  contended  that  it  necessarily 
ruled  the  present.  Grierson,  on  the  other  hand,  maintained  that  there  was  a  clear 
distinction  between  them,  in  so  far  as  in  Garson's  case  the  bill  had  been  passed  and  the 
suspension  discussed,  and  a  decree  of  the  Gourt  had  been  obtained,  finding  the  letters 
orderly  proceeded,  so  that  the  charge  following  thereon  was  a  charge  on  a  decree  of  the 
Gourt,  which  must  be  efiPectual  till  reduced,  while  in  the  present  case  there  had  only 
been  a  biU  refused ;  and  as  after  that  he  might  have  presented  a  second  bill  on  the 
defect  of  the  stamp,  so  now  he  might  competently  plead  that  defect  against  an  action 
founded  not  on  a  decree  of  this  Gourt,  but  on  the  document  which  was  null  from  the 
defect. 

The  Gourt  held  the  case  of  Garson  to  apply,  and  found  that  the  objection  on  the 
Stamp  Laws  could  not  now  be  listened  to,  and  remitted  to  the  Lord  Ordinary  to 
proceed  accordingly,  refusing  also  a  reclaiming  note  against  the  interim  decree. 

For  Authorities  see  Napier  v.  Garson,  Feb.  7,  1828,  (an^  No.  178). 


No.  805.  VI.  Shaw  861.    27  May  1828.    2nd  DiY.—Lord  Medwyn. 

D.  S.  Galbrbath,  Pursuer. — Jeffrey — W.  Bell. 

Sir  C.  M.  LocEHART,  Defender. — SoL-Oen.  Hope — Jameson. 

Personal  Exception — Pamve  Title. — ^The  curators  of  a  minor  heir  of  entail,  who  was 
desirous  of  paying  his  father's  debts,  having  employed  the  factor  on  one  of  the  estates 
to  obtain  a  valuation  of  the  moveable  property  of  the  deceased,  and  having  requested 
him  to  lodge  his  own  claim  along  with  the  other  creditors,  who  were  required  to  do 
so  by  advertisements  in  the  newspapers ;  and  the  factor  having  accordingly  given  in 
a  claim  for  a  small  sum,  and  the  moveable  funds  of  the  deceased  having  been  taken 
possession  of,  and  the  debts  paid  out  of  the  rents  of  the  entailed  estates — Held,  on 
the  factor  several  years  afterwards  claiming  a  very  large  debt  alleged  to  have  been 
due  by  the  deceased,  but  which  had  been  concealed  by  him  when  he  gave  in  his 
claim,  that  he  was  barred  personali  exeeptione  from  founding  on  the  passive  title 
incurred  by  the  son,  so  as  to  obtain  decree  against  him ;  and  that  he  was  also  barred 
from  obtaining  decree  cognitionie  caned. 

[862]  On  the  death  of  the  late  Sir  Alexander  Macdonald  Lockhart  of  Lee  in  1816, 
he  was  succeeded  in  his  entailed  estates  by  his  son,  the  defender.  Sir  Gharles  Lockhart, 
who  was  then  a  minor.  Sir  Gharles  being  desirous  of  paying  his  father's  debts,  for 
which,  as  heir  of  entail,  he  was  not  liable,  his  curators  took  measures  to  ascertain  the 
amount  of  debt,  and  the  value  of  the  moveable  succession.  Advertisements  were 
accordingly  inserted  in  the  newspapers,  calling  on  the  creditors  of  Sir  Alexander  to 
give  in  their  claims ;  and  the  pursuer,  who  was  factor  on  an  estate  in  Argyleshire,  was 
employed  to  get  the  moveables  in  that  county  valued  and  appraised,  and  he  was  specially 
applied  to  for  his  own  claim  against  the  deceased ;  and  it  was  not  disputed  that  he  was 
perfectly  aware  of  the  object  for  which  the  amount  of  funds  and  debts  was  to  be 
ascertained.     The  moveables  were  appraised  accordingly ;  and  in  answer  to  the  applica- 
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tion  as  to  his  own  claim,  the  poisuer  wrote  to  Mr^  Nonnan  Lockhart,  W.S.  agent  for 
the  curators, — *'  My  claim  against  the  executors  is  about  Ii.260 ;  and  the  Touchers  will 
be  forwarded  to  jou  bj  the  first  opportunity."  After  the  amount  of  debts  and  moTeable 
funds  was  ascertained^  the  claims  lodged  against  Sir  Alexander  were  all  discharged, 
receipts  being    taken  in   these    terms: — "Received  by  me  £rom 

Norman  Lockhart,  Esq.  the  sum  of  being  full  payment  of  the  prefixed 

account  due  by  the  late  Sir  Alexander  Lockhart,  Bifft.,  of  which  all  concerned  are 
hereby  discharged."  On  the  other  hand,  the  moveable  property  was  taken  possession 
of  for  Sir  Charles,  who  continued  to  possess  it  after  he  came  of  age. 

Sir  Charles  continued  to  employ  the  pursuer  as  factor  for  some  years  after  his 
father's  death ;  but  having  seen  occasion  to  discharge  him  in  the  year  1825,  the  pursuer 
thereupon  raised  an  action  against  Sir  Charles,  concluding  for  payment  of  a  bill  accepted 
by  the  late  Sir  Alexander,  of  date  March  1815,  for  the  sum  of  L.3000,  on  the  ground 
that  he  had  incurred  a  representation  to  his  father  by  intromissions  with  his  moveable 
efifects.  Besides  his  defences  on  the  merits,  Sir  Charles  stated  that  the  whole  moveable 
effects  were  valued  by  sworn  valuators,  and  the  amount  applied  in  liquidation  of  Sir 
Alexander's  debts ;  and  that  the  amount  necessary  to  discharge  the  balance,  being 
about  L.4000,  was  advanced  by  his  curators  out  of  the  rents  of  the  entailed  estates; 
and  he  pleaded  that  the  pursuer  having  been  employed  to  value  the  moveables,  and  to 
ascertain  the  extent  of  debts,  in  order  to  enable  the  defender  and  his  curators  to 
determine  whether  they  could  undertake  payment  of  the  debts  of  the  deceased,  and 
having  given  in  his  claim  as  only  Ii.260,  concealing  altogether  this  alleged  debt  of 
L.3000,  was  barred  from  founding  on  a  re-  [863]  -presentation  incurred  (if  in  law  it 
had  been  incurred)  in  consequence  of  his  concealment;  for  that,  besides  the  large 
amount  of  this  claim,  which,  if  known,  might  have  prevented  the  defender  from 
undertaking  the  payment  of  his  father's  debts,  it  was  a  claim  which  he  considered  so 
uigust,  that,  had  he  known  of  its  existence,  he  would  certainly  have  done  nothing 
whereby  he  could  have  come  under  an  obligation  to  pay  it. 

The  Lord  Ordinary  found  "  that  the  pursuer  is  barred  persandli  exceptione  from 
founding  on  the  defender's  alleged  representation  of  his  father,"  and  assoilzied  accord- 
ingly. Against  his  Lordship's  interlocutor  the  pursuer  reclaimed,  and  prayed  that  at  all 
events  the  Court  might  pronounce  decree  cognitioms  eausd.  To  this  it  was  objected, 
that  the  whole  moveable  estate  of  the  deceased  having  been  taken  possession  of  by  the 
defender,  who  had,  however,  paid  debts  to  a  much  greater  amount,  there  was  no 
separate  estate  of  the  deceased  against  which  such  a  decree  could  operate ;  and  that 
the  defender  ought  not  to  be  harassed  by  litigation  which  might  be  consequent  on  such 
decree  at  the  instance  of  the  pursuer,  owing  to  whose  concealment  and  mala  fides  he 
had  been  induced  to  intromit  with  the  estate  of  the  deceased.  On  the  other  hand,  the 
pursuer  averred  that  the  amount  of  the  moveable  succession  exceeded  the  debts  paid, 
and  contended  that  he  was  entitled  to  a  decree  cogmtionis  causd^  in  order  to  enable  him 
to  attach  any  excess,  if  he  could  establish  that  such  excess  existed.  The  Court  refused 
the  prayer  of  his  reclaiming  note,  and  adhered  to  the  interlocutor  of  the  Lord  Ordinary 
simpliciter. 

Lord  Obdinabt. — When  the  defender  and  his  guardians  took  measures  for  ascer- 
taining the  amount  of  the  moveable  effects  and  debts  left  by  his  father,  to  see  whether 
he  should  take  these  debts  upon  himself,  for  which,  as  heir  of  entail,  he  was  not  liable, 
the  pursuer,  his  factor,  was  perfectly  acquainted  with  his  views,  and  was  employed  to 
get  the  moveables  in  Argyleshire  valued  and  appraised ;  and  besides  the  general  advertise- 
ment calling  upon  the  creditors  to  give  in  a  state  of  their  claims,  the  pursuer  was 
specially  applied  to  for  his  claim  against  Sir  Alexander.  He  accordingly  gave  in  a 
claim  for  L.260,  but  never  mentioned  the  existence  of  this  bill  for  so  lai^e  a  sum  as 
LbdOOO ;  and  as  he  pleads  that  the  defender  incurred  a  representation  by  intromissions 
at  that  time  without  having  confirmed,  he  must  either  have  abandoned  all  claim  under 
the  bill,  or  he  was  bound  to  have  brought  it  forward  with  his  other  claims  against  Sir 
Alexander's  estate.  Had  so  large  a  sum  as  this  been  added  to  the  other  debts,  the 
defender  might  have  abandoned  his  intention  of  paying  his  father's  debts,  and  might 
not  have  intromitted  at  all ;  and  the  pursuer  cannot  benefit  by  the  direct  consequence 
of  his  concealment  of  this  latent  claim. 

[864]  Lord  Glbnleb. — I  thought  the  Lord  Ordinary  right.  But  even  if  the 
personal  objection  had  not  been  so  strong,  I  would  have  doubted  if  vitious  intromission 
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by  tutors  and  curators  could  subject  a  minor  in  representation.  It  never  could  subject 
him  to  an  extent  greater  than  he  was  lucraius,  A  minor  may  be  reponed  against  a 
service,  though  that  would  require  an  action ;  but  here  no  action  is  necessary  I  also 
think  the  interlocutor  right  on  the  ground  of  the  personal  exception.  My  only  difficulty 
was  as  to  the  prayer  for  decree  cognitiorm  cauad.  There  is  no  affirmative  conclusion 
for  that  in  the  summons,  though,  no  doubt,  it  is  common  to  grant  decree  without  such 
conclusion  ;  but  I  doubt  of  tacking  in  the  prayer  here,  after  the  case  has  come  from  the 
Outer  House.  At  the  same  time  it  would  perhaps  be  right,  in  adhering,  to  put  in  a 
reservation,  without  prejudice  to  the  claim  for  decree  cognitioms  causd. 

Lord  Allowat. — If  a  summons  is  brought,  founded  on  the  passive  title,  and  it  is 
pleaded  that  no  representation  has  been  incurred,  then  decree  cognitionia  catisa  may 
properly  be  granted,  though  there  is  no  express  conclusion  to  that  effect^  as  there  is 
nobody  to  object.  But  that  is  not  exactly  the  case  here.  If  Sir  Charles  had  been 
aware  of  the  existence  of  such  a  claim  as  this,  he  might  have  followed  a  different 
course.  The  personal  exception  to  the  pursuer  is  founded  on  his  deception ;  and  as 
Sir  Charles  may  be  as  much  harassed  in  disputing  the  decree  eognitionis  causd  as  that 
against  himself  personally,  I  think  that  the  exception  ought  to  be  received  as  a  bar  to 
both  conclusions. 

Lord  Jubtiob-Clbrk. — I  concur  in  thinking  that  the  Lord  Ordinary's  interlocutor 
is  correct  in  all  respects ;  and  I  agree  that  the  personal  exception  is  equally  good  in 
r^;ard  to  the  decree  cognitionia  camd  as  against  Sir  Charles  personally. 


No.  306.     VI.  Shaw  864.     27  May  1828.    2nd  Div.— Lords  Mackenzie  and  Medwyn. 

Miss  Anne  Buchan  and  Mandatory,  and  W.  Inglis,  v,  J.  Harper. 
[Fully  reported  5  W.  &  S.  785 ;  5  S.RR.  (H.L.)  697.] 


No.  307.  VI.  Shaw  872.      28  May  1828.    Ist  Div.— Lord  Oorehouse. 

Mrs.  Jolly,  Advocator. — SoL-Oen.  Hope — BtUher/urd. 
H.  Brown  and  Others,  Respondents. — Jeffrey. 

Process — OumiikUio  Actianum. — Held, — 1. — That  a  landlord  and  tenant  are  entitled  to 
raise  an  action  in  their  joint  names  for  having  a  party  interdicted  against  trespassing 
on  the  estate ; — and, — 2. — ^That  it  is  competent  for  them  to  conclude  against  one 
party  for  the  pain  of  hreach  of  interdict,  and  against  him  and  other  parties  for  an 
interdict  in  relation  to  the  same  subject. 

This  case  was  connected  with  the  one  noticed  ante^  YoL  VI.  No.  177,  which  see.^ 
Two  questions  arose — 1  .Whether  it  was  competent  for  Mrs.  Jolly,  as  proprietor  of  the 
estate  of  Stevenston,  together  with  Adie,  one  of  her  tenants,  to  join  in  an  action  against 
Brown,  his  sons,  and  Young,  for  having  them  interdicted  from  committing  trespasses 
on  the  estate  ?  And  2.  Whether  it  was  competent  in  the  same  action  to  conclude  for 
the  pains  of  breach  of  interdict  against  Brown  1  The  Sheriff  of  Lanarkshire  dismissed 
the  action  as  incompetent;  and  Mrs.  Jolly  and  Adie  having  thereupon  brought  an 
advocation,  the  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds  that  it  was 
competent  for  the  proprietor  of  the  estate  of  Stevenston,  and  those  acting  for  her,  to 
join  with  William  Adie,  the  tenant  of  one  of  the  farms  on  that  estate,  in  a  petition  to 
the  Sheriff  praying  for  an  interdict  against  the  sons  of  Henry  Brown  senior,  and 


^  Delete  from  the  6th  line  of  the  title  of  the  above  case  the  words  "  curmdailo 
aetionum  and  " — the  Court  having  intended  to  decide  the  question  of  lis  alibi  only. 
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William  Young,  a  person  in  his  employment,  to  prohibit  them  from  working  the  coal, 
and  committing  other  trespasses  on  the  whole  estate,  and  in  particular  on  the  farm  on 
which  Adie  is  tenant :  Finds  it  was  competent  in  the  same  petition  to  pray  for  the 
censure  and  punishment  of  Henry  Brown  senior  for  breach  of  four  interdicts  formerly 
obtained  by  the  advocator  on  account  of  similar  trespasses,  three  of  which  were  granted 
on  the  petition  of  the  proprietor  Mrs.  JoUy,  and  one  on  the  petition  of  Adie  the  tenant, 
in  respect  the  proprietor  and  tenant,  to  a  certain  extent,  had  a  common  interest ;  and 
the  trespasses  for  which  the  prior  interdicts  had  been  obtained,  and  the  present  interdict 
is  sought,  form,  as  is  alleged,  a  continued  and  connected  series  of  depredations  on  the 
estate  of  Stevenston  by  the  same  individaal,  and  those  in  his  employment :  Finds  that 
although  the  interdicts  of  the  5th  of  December  1815  and  25th  [ffTSJf  March  1816  have 
already  been  declared  perpetual,  that  is  no  reason  why  a  new  interdict  should  not  be 
granted  in  more  distinct  and  comprehensive  terms,  it  being  alleged  bjr  the  respondents 
that  the  prior  interdicts  do  not  extend  to  the  whole  estate  of  Stevenston :  Finds  that 
although  the  decrees  of  27th  of  May  and  30th  of  July  1825  are  finals  and  that  the 
latter  was  once  carried  into  execution  by  pulling  down  the  house  built  by  !Brown  senior, 
and  ejecting  his  family,  that  is  no  reason  why  the  advocators  should  not  again  obtain  a 
warrant  of  ejection, — ^Brown  senior,  as  is  alleged,  having  rebuilt  the  house,  and  placed 
his  family  or  servants  there,  since  the  former  warrant  was  executed ;  and  therefore 
remits  to  the  Sheriff  with  instructions  to  recall  his  interlocutor ;  to  find  that  this  action 
is  competently  laid ;  to  continue  the  interim  interdict  granted  on  the  11th  of  April  last, 
and  to  do  thereafter  as  he  shall  see  just :  Finds  no  expenses  due  to  either  party  in 
this  Court" 

To  this  judgment  the  Court  adhered,  but  reserved  the  question  of  expenses. 


No.  812.  VI.  Shaw  880.    29  May  1828.     let  Div. 

M.  GiLFlLLAN,  Petitioner. — Skene — Monteith. 
A.  P.  HsNDBRSON,  Sespondent. — Jeffrey — Cvmnghame, 

Writer*8  Hypothec, — An  agent  having  been  employed  by  another  to  attend  to  his  interest 
in  certain  actions  raised  against  him  in  the  Court  of  Session ;  and  it  having  been 
agreed  that  the  former  should  only  demand  payment  of  his  outlays,  unless  expenses 
were  recovered  from  the  opposite  parties ;  and  certain  papers  having  come  into  his 
hands  in  the  course  of  his  employment ;  and  having  incurred  an  expense  of  L.27,  and 
an  account  being  due  for  professional  charges,  and  thereafter  having  ceased  to  act — 
Held  that  his  employer  was  entitled  to  delivery  of  the  papers  to  enable  him  to 
prosecute  one  of  the  actions,  on  granting  a  receipt,  and  paying  the  Ii.27 ;  but  that  he 
was  not  bound  to  find  security  for  the  rest  of  the  account 

The  petitioner,  a  writer  in  Glasgow,  employed  the  respondent,  who  is  a  member  of 
the  College  of  Justice,  to  act  as  agent  for  him  in  several  processes  before  this  Court,  in 
which  he  was  personally  involved ;  and  it  was  agreed  that  the  respondent  should  only 
take  payment  of  his  outlays,  unless  the  petitioner  recovered  expenses  from  his  opponents. 
One  of  these  actions  was  remitted  to  the  Jury  Court ;  and  a  dispute  having  ti^en  place 
between  the  petitioner  and  the  respondent,  the  latter  ceased  to  act  as  his  agent  In  the 
course  of  his  employment^  several  memorials  and  letters  containing  information,  and 
other  papers  of  a  similar  nature,  came  into  the  hands  of  the  respondent  He  had 
incurred  an  outlay  of  L.27  \  and  the  total  amount  due  to  him,  on  the  supposition  that 
the  petitioner  should  be  successful  in  his  actions,  was  L.260,  lis.  lid.  The  petitioner, 
alleging  that  he  was  unable  to  prepare  his  condescendence  in  the  Jury  Court  without 
possession  of  the  papers  in  the  hands  of  the  respondent^  presented  a  petition  to  the 
Court,  praying  for  warrant  ordaining  him  to  deliver  them  up. 

In  defence,  the  respondent  stated  that  he  was  ready  to  give  them  up  on  payment  of 
his  outlays,  and  being  secured  in  the  balance  of  his  account^  in  the  event  that  the 
petitioner  should  be  successful  in  his  action  before  the  Jury  Court 

On  the  part  of  the  petitioner  it  was  admitted  that  he  was  bound  to  pay  the  outlays ; 
but  he  contended  that  as  the  respondent  had  only  a  claim  of  a  contingent  nature  for  the 
balance  of  his  account^  and  as  the  exhibition  of  the  papers  was  essential  to  the  success 
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of  the  action,  (in  which  the  respondent  himself  had  an  interest,)  the  petitioner  was  not 
bound  to  find  security  for  a  claim  which  might  never  exist. 

The  Court,  before  answer,  "  ordained  the  respondent  to  deliver  up  such  papers  as 
Mr.  Skene,  the  counsel  in  the  cause,  may  judge  necessary,  upon  inventory  and  receipt^" 
on  condition  of  payment  of  the  outlays. 


No.  314.  VI.  Shaw  884.    29  May  1828.     Ist  Div. 

W.  Hamilton,  Petitioner. —  W,  Bell 
J.  Haldanb  and  Others,  Eespondents. — M'NeilL 

Sequestration — Trustee. — Two  competitors  for  the  office  of  trustee  on  a  sequestrated 
estate  having  submitted  their  claims  to  the  decision  of  an  arbiter,  who  found  them 
both  ineligible — Held  that  one  of  them  was  not  thereafter  entitled  to  apply  for 
confirmation. 

A  competition  having  arisen  between  Hamilton  and  Haldane  for  the  office  of  trustee 
on  a  sequestrated  estate,  they  submitted  the  question  to  the  Sheriff  of  Lanarkshire,  who 
found  that  neither  of  them  was  eligible.  Thereupon  Hamilton  presented  a  petition  for 
confirmation,  which  was  opposed  by  Haldane  and  other  creditors,  who  founded  upon 
the  decision  of  the  Sheriff.  To  this  it  was  answered,  that  that  decision  could  not  be 
binding,  as  a  submission  was  not  warranted  by  the  act  of  Parliament.  The  Court,  how- 
ever, holding  that  as  the  petitioner  might  have  declined  to  act  as  trustee,  he  could  bind 
himself  to  act  or  not,  according  to  the  decision  of  a  third  party,  he  was  barred  from 
making  the  present  application,  dismissed  it. 


No.  816.  VI.  Shaw  889.    80  May  1828.    let  Div.— Lord  Gorehouse. 

M'EwEN  and  Miller,  Advocators. — Jameson — Neaves, 

Elizabeth  Doig,  Bespondent. — Christison, 

Fraud — Stat,  1621,  c,  18. — Arrestment. — A  law-agent  acting  for  a  defender  in  an  action 
having,  during  the  litigation,  obtained  from  him,  while  insolvent,  a  bill  at  one  day's 
date,  on  which  the  agent  immediately  arrested  a  legacy  payable  to  the  defender ;  and 
the  pursuer  of  the  action  having  thereafter  also  arrested — Held  that  the  granting  of 
the  bill  was  a  device  to  give  the  agent  an  undue  preference,  and  that  the  arrestment 
on  it  was  ineffectual  at  common  law. 

In  1821  the  respondent  Elizabeth  Doig  raised  an  action  against  James  Greig,  and 
his  father-in-law  David  Palmer,  before  the  Sheriff  of  Forfarshire,  for  L.52, 10s.,  in  which 
M^wen  and  Miller  acted  as  their  agent.  On  the  18th  of  November  1823,  and  during 
the  dependence  of  the  legal  proceedings,  Greig  acquired  right  to  a  legacy,  from  an  uncle, 
of  about  L.90.  At  this  time  he  was  insolvent^  but  had  not  been  rendered  bankrupt. 
Of  these  facts,  it  was  alleged,  M*Ewen  and  Miller  were  aware.  On  the  2dd  he  granted 
a  bill  to  them  at  one  day's  date,  for  L.36,  and  at  the  same  time  another  to  his  father- 
in-law  David  Palmer  for  L.35,  also  at  one  day's  date.  These  bills  were  immediately 
protested  by  M'Ewen  and  Miller,  and  by  Palmer,  and  arrestments  of  the  legacy  executed 
on  the  27th ;  and  on  the  following  day  Miss  Doig  also  arrested  on  the  dependence  of 
the  action,  but  she  did  not  get  decree  till  May  1824.  A  multiplepoinding  was  then 
brought  by  the  holders  of  the  legacy  before  the  Magistrates  of  Dundee,  in  which  a  com- 
petition arose  between  M'Ewen  and  Miller  and  Miss  Doig. 

By  the  former  it  was  maintained^  That  as  their  arrestment  was  prior  in  date,  they 
were  entitled  to  be  preferred. 

On  the  other  hand,  it  was  contended  by  Miss  Doig, 

1.  That  as  M'Ewen  and  Miller  were  conjunct  and  confident  persons  with  the 
bankrupt^  and  the  bill  had  been  granted  at  a  time  when  he  was  insolvent,  it  was 
objectionable  on  the  act  1621 ;  and, 
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2.  That  as,  at  all  events,  they  were  aware  of  the  existence  of  her  action,  aad  of 
Greig's  insolvency,  the  bill  had  been  obtained  by  them  for  the  purpose  of  obtaining  an 
undue  preference  over  her,  and  therefore  their  arrestment  was  objectionable  at 
common  law. 

[890]  To  this  it  was  answered  by  M'Ewen  and  Miller, 

1.  That  it  was  not  competent  to  found  on  the  act  1621  before  an  Inferior  Conrt ; 
and, 

2.  That  as,  in  point  of  fact,  a  debt  was  due  to  them,  they  were  entitled  to  take  the 
bill,  and  do  diligence  upon  it 

The  Magistrates,  on  the  24th  of  November  1825  and  Slst  of  August  1826,  found, 
"  in  regard  to  the  claim  of  M'Ewen  and  Miller,  that  in  respect  the  common  debtor  was 
then  insolvent^  it  was  not  lawful  to  him  to  grant  to  the  claimants  the  bill  upon  which 
their  diligence  and  arrestment  were  founded ;  and  that  the  said  bill,  and  the  arrest- 
ment thereon,  are  therefore  ineffectual  in  competition  with  the  diligence  and  arrestment 
of  those  claimants  who  have  arrested  on  diligence  obtained  and  proceeded  with  in  terms 
of  law ; — that  the  claimants  were  in  the  knowledge  of  Greig's  insolvency  at  the  time 
the  bill,  upon  which  the  diligence  proceeds,  was  granted ;  and  that  there  is  sufficient 
evidence  in  process  for  holding  that  the  bill  was  intended  by  Greig,  and  by  the  claimants 
themselves,  as  a  means  of  enabling  them  to  raise  and  pursue  diligence  more  conveniently;'' 
and  therefore,  on  the  2dd  of  August  and  13th  of  September  1827,  preferred  Miss  Doig, 
and  found  her  entitled  to  expenses. 

M'Ewen  and  Miller  having  advocated,  the  Lord  Ordinary  pronounced  this  inter- 
locutor : — "  Finds  that  the  bill  granted  by  Greig,  the  common  debtor,  to  the  advocators 
M'Ewen  and  Miller,  could  not  be  competently  challenged  in  the  Inferior  Court,  either 
by  action  or  exception,  on  the  first  branch  of  the  statute  1621, — ^that  statute  being 
exclusively  applicable  to  proceedings  in  the  Court  of  Session ;  and  although  challenge 
had  been  competent,  it  would  not  have  been  well  founded  on  the  merits,  in  respect  it 
is  not  denied  that  their  claim  against  the  common  debtor  was  onerous,  which  fact,  if  it 
had  been  disputed,  they  also  offered  to  prove ;  but  finds  that  the  granting  of  this  bill 
was  a  device  to  enable  the  advocators  to  obtain  an  undue  preference  over  the  other 
creditors  of  Greig,  by  attaching  the  legacy  left  to  him  by  his  uncle,  and  that  the 
diligence  raised  upon  it  is  ineffectual  at  common  law ;  therefore  remits  to  the  Magis- 
trates of  Dundee  with  instructions  to  adhere  to  their  interlocutors  of  the  2dd  of 
August  and  13th  of  September  1827,  in  so  far  as  they  apply  to  the  advocators  M'Ewen 
and  Miller,  and  decerns ;  finds  the  respondent  entitled  to  the  expenses  incurred  by  her 
in  this  Court,  and  remits  the  account,  when  lodged,  to  the  auditor  to  be  taxed." 

His  Lordjship  stated  in  a  note : — "  It  is  not  enough  for  the  advocators  to  say  that 
they  might  have  obtained  a  prefer-  [891]  -ence  legally  by  means  of  an  action  against 
Greig,  and  an  arrestment  on  the  dependence  in  the  hands  of  his  uncle's  executors,  since 
they  have  resorted  to  a  mode  which  is  clearly  illegal.  It  is  the  duty  of  a  person 
notoriously  insolvent  to  abstain  from  every  act  which  can  affect  the  preferences  of  his 
creditors,  and  particularly  from  concerting  a  measure  for  the  benefit  of  his  agents.  It 
is  impossible  to  say  what  might  have  been  the  result^  if  they  had  attempted  to  arrest 
on  the  dependence,  because  there  are  various  ways  in  which  that  diligence  might  have 
been  defeated,  or  have  proved  abortive." 

M'Ewen  and  Miller  having  reclaimed,  the  Court  pronounced  this  interlocutor  :— 
'*  Eecal  the  interlocutor  complained  of,  in  so  far  as  his  Lordship  remits  the  process  to 
the  Magistrates  of  Dundee;  advocate  the  cause;  and  find,  agreeably  to  the  Lord 
Ordinary's  interlocutor,  that  the  granting  of  the  bill  in  question  was  a  device  by  James 
Greig  to  enable  the  advocators  to  obtain  an  undue  preference  over  the  other  creditors 
of  Greig,  by  attaching  the  legacy  left  to  him  by  his  uncle,  and  that  the  diligence  raised 
thereon  is  ineffectual  at  common  law ;  and  therefore  decern  in  terms  of  the  interlocutor 
of  the  Magistrates  of  Dundee,  of  the  23d  August  and  13th  September  1827 ;  and  further 
find  the  respondent  entitled  to  the  expenses  incurred  by  her  in  this  Court" 

As  some  of  the  Judges,  and  particularly  the  Lord  President,  was  not  prepared  to 
find  that  the  act  1621  might  not  competently  be  founded  on  in  a  multiplepoinding  in  an 
Inferior  Court,  their  Lordships  recalled  the  interlocutor  of  the  Lord  Ordinary,  and  put 
their  judgment  on  the  common  law  alone. 

[Cf.  Thomas  v.  Thomson,  3  M.  1164.] 
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No.  317.  VI.  Shaw  891.    13  May  1828.     Ist  Div.— Lord  Meadowbank. 

J.  Brown,  Pursuer. — Maidment — D.  Dickson, 
J.  Watson  and  R.  Darg,  Defenders. — Thomson. 

Registry  Acts — Ship. — A  contrcu^t  of  sale  of  a  sloop  having  been  made  in  England  on 
the  1st  of  June,  and  the  bill  of  sale  and  indorsement  having  been  signed  on  the  8th 
of  July,  but  bearing  date  the  1st  of  June — Held,  accoiding  to  the  opinion  of  English 
lawyers,  that  the  sale  was  ineffectual  against  a  creditor  of  the  seller. 

George  Clark  was  a  part-owner,  with  the  defender  James  Watson  and  others,  of  the 
sloop  Isabella  and  Jane,  registered  in  the  port  of  Dunbar.  Having  become  insolvent, 
he  executed  a  trust  in  favour  of  certain  parties,  by  which  he  conveyed,  inter  cUia,  his 
share  of  the  vessel.  By  these  trustees  (who  resided  in  England)  the  share  was  sold,  on 
the  1st  of  June  1818,  at  Alnwick,  to  the  pursuer  Brown.  A  bill  of  sale  and  indorse- 
ment were  executed,  bearing  the  above  date ;  but  it  was  admitted  that,  in  point  of  fact, 
[892]  they  were  not  signed  till  the  8th  of  July.  These  dates,  as  well  as  the  Christian 
name  of  Brown,  which  occurred  in  the  deed  eleven  times,  were  written  on  erasures, 
Thereafter  Watson,  who  had  acted  as  ship's-husband,  brought  an  action  before  the 
Scottish  Admiralty  Court  to  constitute  certain  advances  which  he  had  made  as  a  debt 
due  by  Clark  and  the  other  owners ;  and  having  obtained  decree,  he  raised  an  action  of 
reduction  of  the  bill  of  sale  and  indorsement  to  Brown,  on  the  ground  of  the  erasures 
and  the  false  date.  After  some  proceedings,  decree  was  pronounced  against  Brown,  and 
the  vessel  was  thereupon  judicially  sold,  and  adjudged  to  the  defender  Darg  as  purchaser. 
Brown  then  raised  a  reduction  of  these  decrees,  on  the  ground  that  they  had  proceeded 
on  the  rules  of  the  law  of  Scotland,  whereas  those  of  England  ought  to  have  been 
applied,  as  the  deeds  had  been  executed  there;  and  that^  by  the  law  of  England, 
neither  the  erasures,  nor  the  circumstance  of  the  bill  and  indorsement  bearing  a  date 
different  from  that  on  which  they  were  signed,  could  affect  their  validity. 

The  Lord  Ordinary,  after  obtaining  the  opinion  of  Mr.  John  Millar  of  Lincoln's  Inn 
in  regard  to  the  erasures,  who  stated  that  they  did  not  raise  any  presumption  against 
its  validity,  so  as  to  prevent  the  pursuer  from  leading  evidence  to  show  that  the 
erasures  took  place  before  the  deed  was  executed,  or  afterwards,  reported  the  cause  to 
the  Court  upon  Cases ;  and,  on  advising  them,  their  Lordships  appointed  the  following 
joint  Case  to  be  laid  before  the  Solicitor-General  of  England  and  William  Adam,  Esq. 
barrister  at  law,  for  their  opinions : — 

"  In  an  action  now  in  dependence  in  the  Court  of  Session,  a  question  has  arisen  regard- 
ing the  validity  of  a  bill  of  sale  and  indorsement  of  the  certificate  of  register  of  a  vessel. 

"  The  vessel  belonged  to  the  port  of  Dunbar  in  Scotland.  The  bill  of  sale  and  indorse- 
ment were  executed  in  England.     The  date  which  they  bear  is  the  1st  of  June  1818. 

''  An  objection  has  been  raised  to  these  deeds,  on  the  ground  that  they  were  not 
executed  on  the  day  on  which  they  bear  date,  but  were  signed  by  the  parties  on  the  8th 
of  July  1818  ;  and,  in  support  of  the  objection,  reference  is  made  to  the  act  34th  Geo. 
III.  cap.  68,  sec.  15  and  16. 

"  It  is  admitted  by  the  party  founding  on  the  bill  of  sale  and  indorsement,  that  they 
were  signed  on  the  8tii  of  July ;  but  it  is  averred  that  the  Ist  of  June  was  the  day  on 
which  the  contract  of  sale  was  truly  entered  into ; — that  the  delay  in  executing  the  deeds 
of  transfer  arose  from  the  necessity  of  procuring  the  certificate  of  registry  from  Dunbar 
in  Scotland,  the  port  where  the  [^93]  ship  then  was,  to  enable  the  parties  to  insert  the 
terms  of  the  certificate  of  registry  in  the  bill  of  sale,  and  to  make  the  necessary 
indorsement  on  the  certificate,  in  compliance  with  the  requisitions  of  the  act  of 
Parliament  26th  Geo.  III.  cap.  60,  sec.  17,  and  34th  Geo.  IIL  cap.  68,  sec.  15. 
Upon  these  grounds  it  is  maintained  that  the  deeds  are  valid  by  the  law  of  England, 
notwithstanding  the  disagreement  between  the  real  and  apparent  dates. 

"In  these  circumstances,  it  has  been  thought  expedient  by  the  Court  to  obtain 
evidence  of  the  law  of  England  in  relation  to  the  points  in  dispute. 

"  Your  opinion  is  therefore  requested  on  the  f oUowing  questions : — 

"  1.  Does  the  admitted  circumstance  of  the  difference  between  the  date  which  the 
bill  of  sale  and  indorsement  bear,  and  the  date  of  their  actual  execution,  annul  or  in 
any  way  impair  their  validity,  regard  being  had  to  the  particular  statutes  which  were  in 
force  at  the  time  of  the  transaction  ? 
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**  2.  Supposing  that  circumstance,  in  the  general  case,  to  afford  an  objection  to  anch 
deeds,  would  that  objection  be  removed  or  obviated  by  the  fact  averred  by  the  party 
founding  on  them,  that  the  date  which  they  bear,  though  not  the  true  date  of  the 
execution,  was  the  true  date  of  the  parties  entering  into  the  contract  of  sale  t " 

The  SoHcttar-Oeneral  Tindal  and  Mr.  Adam  returned  this  opinion : — "  This 
question  appears  to  us  to  depend  on  the  proper  construction  of  the  act  34th  Geo.  TTT. 
c.  16,  sec.  16,  by  which  a  particular  form  of  indorsement  on  the  certificate  of  registry  is 
directed  to  be  made ;  and  as  that  form  does,  by  its  plain  and  necessary  meaning,  imply 
that  the  date  inserted  shall  be  the  very  day  on  which  the  bill  of  sale  is  executed,  and  as 
the  statute  enacts  that  if  the  indorsement  is  not  so  made, '  such  sale  shall  be  utterly  null 
*  and  void  to  all  intents  and  purposes  whatsoever,'  we  are  of  opinion  that  the  transfer 
by  the  bill  of  sale  has  thereby  become  altogether  invalidated.  The  alteration  in  the 
terms  of  the  late  act  6th  Geo.  IV.  c.  110,  sec  37,  tends  very  strongly  to  show  that  this 
construction  of  the  former  act  is  just;  for  by  that  section  the  indorsement  in  the 
certificate  of  registry  is  directed  to  be  made,  not  by  the  parties  themselves,  but  by  the 
officers  at  the  Custom-house ;  and  the  avoiding  or  annulling  of  the  transfer  is  not  made 
the  consequence  of  a  non-compliance  with  the  form  of  indorsement. 

"2.  We  think  the  circumstance  of  the  date  inserted  being  that  of  the  original 
contract  or  agreement  can  make  no  difference  as  to  the  invalidity  of  the  transfer.  The 
bill  of  sale  having  been  [894]  actually  executed  on  the  day  on  which  the  indorsement 
was  actually  made,  we  think  the  form  given  in  the  statute  could  refer  to  the  bill  of  sale 
alone,  and  not  to  the  original  contract" 

In  consequence  of  this  opinion,  the  Court  assoilzied  the  defenders. 
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J.  Black,  Advocator. — Cowan. 
J.  Cassels  and  Trustee,  Bespondents, — Haniyside. 

Sale — Stoppage  in  Transitu. — Circumstances  in  which  goods  found  liable  to  be  stopped 
as  in  tranniUy  after  having  remained,  at  the  request  of  the  purchaser,  in  a  warehouse 
belonging  to  the  carrier,  at  the  place  of  destination,  for  about  three  months  after  their 
arrived. 

This  case  originated  in  an  application  to  the  Sheriff  of  Ayrshire  by  the  trustee  on  the 
respondent's  estate  for  stoppage  of  a  puncheon  of  whisky  sold  to  the  advocator,  as  still 
in  tramitUy  under  the  following  circumstances.  The  whisky  had  been  delivered  to 
CampbeU,  a  public  carrier,  by  the  respondent  at  Glasgow,  on  the  11th  of  January  1826, 
to  be  delivered  to  the  advocator,  a  merchant  at  New  Cumnock.  A  bill  for  the  invoice 
price  was  sent  to  the  advocator  for  acceptance,  which  he  refused  to  accept,  and  it  was 
protested  on  the  20th  of  January.  On  the  23d,  however,  the  advocator  wrote  a  letter 
to  the  agent  of  the  Bank  of  Scotland,  with  whom  the  bill  had  been  discounted,  that  he 
would  accept  the  bill  ijohen  due  ;  and  the  Bank  agent,  considering  this  equivalent  to  an 
acceptance,  marked  the  bill  as  "accepted  by  letter  dated  January  23d."  He  kept  the 
bill  in  his  possession  till  it  fell  due,  but  the  advocator  in  the  mean  time  was  sequestrated ; 
and  as  the  whisky  was  still  in  possession  of  the  carrier,  an  application  for  its  stoppage, 
as  still  in  transitu^  was  presented  by  Cassells  to  the  Sheriff  of  Ayr  in  the  month  of  April, 
being  nearly  three  months  after  its  delivery  to  the  carrier,  who,  with  the  advocator,  was 
called  as  a  party.  In  his  answers  to  this  application,  the  advocator,  in  explanation  of 
the  circumstance  of  the  whisky  having  continued  in  the  carrier's  hands,  made  the  follow- 
ing statement,  which  was  not  contradicted  by  the  respondent : — "  It  (the  whisky)  was 
delivered  to  James  Campbell  (carrier)  for  behoof  of  the  defender  on  the  11th  of  January 
last.  James  Campbell  brought  the  puncheon  direct  to  the  defender ;  but  the  shop  being 
small,  the  defender  had  not  room  at  the  time  to  take  it  in.  He  therefore  requested 
Campbell  to  allow  it  to  stand  in  his  store-room,  until  the  defender  should  find  it  con- 
venient to  take  it  to  his  own  house.  This  Mr.  Campbell  readily  agreed  to^  as  he  had 
done  on  former  [896]  occasions ;  and  in  consequence  the  puncheon  has  remained  in  the 
store  for  the  defender  ever  since." 
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The  Sheriff-sabstitute,  to  whose  judgment  the  Sheriff-depute  subsequently  adhered, 
on  advising  the  pleadings,  pronounced  this  interlocutor : — "  The  Sheriff-substitute  having 
considered  this  process  and  productions,  in  regard  the  defender  Black  did  not  accept  the 
bill,  and  as  it  is  admitted  the  puncheon  of  whisky  never  was  in  his  possession,  but  in 
the  hands  of  the  carrier,  finds  the  pursuer  has  a  preferable  right  to  the  said  puncheon, 
and  ordains  the  defender  Campbell  to  deliver  up  the  same  to  the  pursuer  accordingly, 
and  decerns ;  but  finds  no  expenses  due." 

The  case  having  been  advocated,  the  Lord  Ordinary  pronounced  this  interlocutor : — 
"  The  Lord  Ordinary,  having  heard  parties'  procurators,  advocates  the  cause ;  finds  that 
the  purchaser  Black  never  took  delivery  of  the  puncheon  of  whisky  in  question,  but 
that  it  remained  in  the  hands  of  Campbell  the  carrier,  and  therefore  that  the  pursuer 
and  respondent  has  the  preferable  right  thereto,  in  consequence  of  Black  having  become 
bankrupt  without  paying  the  price ;  ordains  the  defender  Campbell  to  deliver  the  said 
puncheon  to  the  pursuer  and  respondent  accordingly,  on  payment  of  the  usual  charge 
for  the  carriage  thereof,  and  decerns ;  but  finds  no  expenses  due.'* 

Against  this  interlocutor  the  advocator  reclaimed,  and  argued  that  although  the 
whisky  had  continued  all  along  in  the  custody  of  the  carrier,  yet  the  facts  of  the  case 
proved  that  it  was  in  his  hands  no  longer  as  carrier  or  middleman,  but  as  custodier  for 
behoof  of  the  advocator ;  and  consequently  that  the  iranntus  had  come  to  an  endc  The 
carrier  had  brought  the  whisky,  immediately  on  his  arrival  at  Cumnock,  to  the  advocator, 
for  the  purpose  of  delivery ;  and  it  was  only  at  the  advocator's  request  that  he  took  it 
back  to  his  own  store,  where  it  necessarily  lay  at  the  charge  of  the  advocator  alone  in 
regard  to  store  rent.  As  these  must  be  taken  to  be  the  facts  of  the  case,  it  followed 
that  the  carrier  had  the  whisky  only  as  custodier  for  behoof  of  the  advocator,  and  so 
it  could  not  be  stopped,  as  if  its  iranaihu  had  not  come  to  a  close,  and  as  if  delivery 
had  never  been  offered  or  accepted  by  the  advocator ;  and  that  a  carrier  might  be  con- 
verted from  being  a  mere  middleman  into  a  proper  custodier  for  behoof  of  the  vendee, 
so  as  effectually  to  put  an  end  to  the  right  of  stoppage  in  tranniUf  had  been  found  in 
the  English  cases,  Richardson  v.  Gross,  (3  P.  and  B.  127 ;)  Scott  and  others  v.  Pettie, 
(3  P.  and  B.  469 ;)  Ellis,  &c.  v.  Hunt,  (3  T.  R.  464,  470,)  on  the  authority  of  which 
[896]  Mr.  Bell,  (Yol.  I.  p.  221,  5th  edit.)  states  that  a  middleman  may  be  converted 
into  a  special  agent  for  the  buyer.  Further,  the  carrier  here  had  been  in  use  to  keep 
goods  in  the  same  way  for  the  advocator.  As  to  the  acceptance  of  the  bill,  the  letter  of 
the  23d  of  January  was  plainly  a  binding  acceptance ;  and,  at  any  rate,  the  non-accept- 
ance of  the  bill  could  not  give  the  respondent  any  right  to  stop  the  whisky  as  in  transitu^ 
if,  in  the  other  circumstances  of  the  case,  he  was  not  entitled  to  do  so. 

By  the  respondent  it  was  answered.  That  an  acceptance  by  letter,  though  sufficient 
to  support  an  action  on  the  bill  as  a  document  of  debt,  did  not  make  the  bill  a  negoti- 
able instrument,  on  which  diligence  might  be  raised ;  and  therefore  the  vendor  was  not 
bound  to  receive  it  as  a  due  fT:^lment  of  the  obligation  of  the  vendee.  But  the  circum- 
stance of  the  non-acceptance  is  particularly  important,  as  showing  that  the  vendee  had 
no  intention,  when  the  puncheon  was  brought  to  his  shop,  to  take  delivery  of  the  whisky, 
otherwise  he  would  at  once  have  accepted  the  bill  when  presented.  The  circumstances 
that  the  bill  for  the  price  was  protested  for  non-acceptance — that  the  puncheon  was 
never  off  the  carrier's  cart  till  placed  by  him  in  his  own  quarters — that  the  carriage  of 
the  puncheon  was  not  paid  or  satisfied  in  any  way  by  the  vendee — and  that  there  was 
no  act  of  ownership  by  the  vendee  during  the  time  the  puncheon  lay  with  the  carrier, 
nor  any  sale  made  by  him  of  any  quantity  of  the  whisky,  make  it  clear  that  there  was 
neither  real  nor  constructive  delivery  of  the  whisky.  The  cases  referred  to  on  the  other 
side  were  all  instances  where  the  middleman's  warehouse  was  made  the  usual  place  of 
deposit  for  the  vendee's  goods,  the  middleman  thus  becoming  the  agent  of  the  vendee, 
and  from  whence  the  goods  might  receive  a  new  destination  by  the  act  of  the  vendee 
alone. 

The  Court  unanimously  adhered. 

Lord  Glenlbb. — The  interlocutor  is  right.  Cases  may  occur  in  which  a  carrier  may 
become  custodier  for  the  vendee ;  but  the  circumstances  here  do  not  warrant  that  con- 
clusion. If  the  carriage  of  the  whisky  had  been  paid,  the  case  would  have  been 
different ;  but  there  is  no  allegation  that  the  advocator  had  paid  the  carriage ;  nor  is 
there  any  allegation  that  he  exercised  any  act  of  ownership  during  the  whole  time  that 
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the  whiflky  lay  in  the  carrier'B  store.  Here  the  whiaky  was  all  along  in  the  cameras 
own  warehouse,  and  he  had  still  a  proper  lien  oyer  it  for  his  carriage.  As  long  as  the 
carrier  had  right  to  retain  the  whisky  for  his  carriage,  it  must  he  held  to  have  l»en  in 
his  possession,  suhject  to  the  right  of  stoppage,  as  in  iransUn,  on  the  part  of  the  vendor. 

LoBD  Allowat. — ^While  goods  remain  in  tiie  hands  of  the  carrier,  [897]  there  is  a 
right  of  stoppage  on  the  part  of  the  vendor.  The  English  cases  quoted  for  the  advocator 
have  no  application  to  the  circumstances  of  the  present.  Here  there  was  no  canisge 
paid,  Dor  did  the  advocator  accept  the  hill  when  presented  to  him  for  acceptance ;  90 
that  if  the  question  had  occurred  immediately  after  the  arrival  of  the  whisky  at  Cum- 
nock, the  right  to  stop  was  clearly  competent  to  the  vendor ;  and  nothing  occurred  after- 
wards to  affect  lus  right  to  do  so. 

LoBD  Justic^Clirk  concurred,  adding,  that  the  circumstance  of  the  carrier  heing 
in  the  hahit  of  sometimes  receiving  goods  from  Black  into  his  store  was  of  no  consequence, 
as  that  could  never  constitute  the  carrier's  store  the  proper  receptacle  of  the  advocator's 
goods. 

No.  320.  VI.  Shaw  899.    31  May  1828.    Ist  Div.— Lord  Gorehouse. 

Hon.  Mrs.  H.  Mackenzie  and  H.  Munro,  Pursuers. — SoL-Gen.  Hope — 

Buchanan. 

Magistkatis  of  Dingwall  and  Others,  Defenders. — Jeffrey — Bobertson. 

Process — Judieaiure  Act — BedainUng  Note, — Reclaiming  notes  for  hoth  parties  against 
an  interlocutor  pronounced  on  a  closed  record,  having  been  boxed  on  the  first  box-day 
in  the  vacation,  (being  the  proper  time,}  but  the  record  not  having  been  boxed  till 
the  second  box-day — Held  that  both  notes  were  incompetent,  in  respect  of  the  record 
not  being  boxed  along  with  them. 

The  pursuers,  Mrs.  Hay  Mackenzie  of  Cromarty,  and  her  tenant  Hugh  Munro, 
brought  an  action  of  declarator  and  interdict  against  the  Magistrates  of  Dingwall  and 
others,  relative  to  certain  fishings,  in  which,  after  making  up  and  closing  a  record  which 
was  printed,  the  Lord  Ordinary,  in  respect  of  certain  admissions  by  the  defenders  on 
the  record,  pronounced  an  interlocutor,  by  which  he  granted  interim  interdict  against 
them  to  a  certain  extent,  issued  a  diligence  for  recovery  of  writings,  and  ordered  Cases 
quoad  ultra.  This  judgment  was  pronounced  on  the  11th  of  Maich  1828 ;  and  on  the 
3d  of  April,  being  the  first  box-day,  both  parties  lodged  reclaiming  notes.  In  that 
lodged  by  the  pursuers,  it  was  stated  that  "  tiie  closed  record  in  this  case  is  appended 
to  &e  reclaiming  note  of  the  defenders.''  The  record,  however,  was  not  so  appended  to 
the  note  of  the  defenders  when  it  was  boxed ;  but  it  was  put  into  the  boxes  on  the 
second  box-day.  When  the  notes  were  moved,  the  pursuers  objected,  That,  by  the 
18th  section  of  the  late  Judicative  Act,  the  reclaiming  note  of  the  defenders  was 
incompetent,  in  respect  that  the  record  had  not  been  boxed  along  with  the  note ; — ^that 
the  interlocutor  had  in  consequence  become  final,  and  that  the  subsequent  boxing  of  the 
record  could  not  have  the  effect  to  keep  the  interlocutor  open.  To  this  it  was  answered, 
That  there  was  no  provision  that,  if  the  record  were  not  so  boxed,  the  interlocutor 
should  become  final; — that,  on  a  sound  construction  of  the  section,  it  was  plain 
that  the  Legislature  could  not  have  intended  to  impose  so  heavy  a  penalty  on  the 
omission  to  do  so; — and  that,  accordingly,  numerous  instances  had  lately  occurred 
where  the  Court  allowed  the  record  to  be  boxed,  even  after  the  reclaiming  note  had 
been  moved.  The  Court  superseded  giving  judgment  till  they  should  consult  with  the 
other  Judges;  and  in  the  mean  while  the  defenders  lodged  a  note  containing  an 
argument  on  the  point,  and  also  several  authorities,  to  which  answers  were  lodged  by 
the  pursuers.  On  advising  these  papers,  and  consulting  with  the  other  Judg^  the 
Court,  '*  sustained  the  objection  that  the  record  in  [900]  this  case  was  not  boxed  to  the 
Court  is  due  time,  and  therefore  refused  both  the  reclaiming  notes  given  in  for  the 
parties,  as  being  incompetent ;  but  found  no  expenses  due." 

The  Lord  Prbsid^nt  stated  that  the  whole  Judges  were  of  opinion  that  the  objection 
was  well  founded; — that  the  provision  of  the  act  of  Parliament  was  imperative  in 
requiring  the  record  to  be  boxed  along  with  the  reclaiming  note,  and  that  the  Court  had 
no  power  to  relax  the  rule. 
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A.  Smith  and  Others,  Pursuers  of  Multiplepoinding. 

CouNTKSs  of  Stkathmorb  and  Husband,  Defenders. — Tait. 

Their  Crbditors,  Claimants. — RviTierfurd. 

Mandatory, — Defender,  though  proprietor  of  an  annuity  payable  out  of  a  landed  estate 
in  Scotland,  if  he  leave  the  country  must  sist  a  mandatory. 

A  multiplepoinding  having  been  raised  in  name  of  Smith  and  others,  trustees  for 
Lady  Strathmore,  in  regard  to  an  annuity  payable  to  them  out  of  certain  lands  in 
Scotland  for  her  Ladyship's  behoof,  in  consequence  of  demands  made  upon  them  by  the 
creditors  of  her  husband  Lord  Strathmore,  and  claims  having  been  given  in  for  these 
creditors,  her  Ladyship  lodged  objections,  to  the  nature  of  which  it  is  unnecessary  here 
to  advert.  Lord  and  Lady  Strathmore  had  a  residence  in  Scotland ;  but  when  this 
action  was  raised,  to  which  they  were  called  as  parties,  they  were  in  England ;  and 
though  her  Ladyship  had  been  in  Scotland  since  the  action  commenced,  she  had  again 
returned  to  England.  Li  these  circumstances,  the  creditors  insisted  that  she  was  bound 
to  sist  a  mandatory,  agreeably  to  the  principle  laid  down  by  the  First  Division  in 
another  case  with  her  Ladyship,  where  it  was  found  that  a  defender  who  leaves  the 
country  must  sist  a  mandatory,  equally  as  a  pursuer  must  do. 

The  Lord  Ordinary  ordained  '*  the  procurator  for  Lady  Strathmore,  in  whose  name 
objections  have  been  lodged  in  process,  to  [904]  produce  a  mandate  to  some  proper 
person  in  this  country  to  appear  for  her  in  this  Court"    The  Court  adhered. 


No.  825.  VI.  Shaw  904.    3  June  1828.     Ist  Div.  -Lord  Corehouse. 

Lieut.  Todd,  Pursuer, — Skene — Ordham  Bell. 

C.  F.  Davidson,  Defender. — Jameson — Maidrnent. 

Cautioner. — ^A  party  having  granted  a  letter  of  guarantee  of  a  promissory  note,  payable 
four  months  after  date,  which  was  to  be  renewed  for  other  four  months ;  and,  on  the 
expiration  of  the  first  period,  having  written  a  letter,  stating  that  he  expected  that 
the  money  was  to  remain  a  considerable  time  in  the  hands  of  the  debtor — Held,  that 
although  the  creditor  had  not  got  a  renewal  of  the  note,  c^nd  had  not  raised  diligence 
against  the  debtor  for  several  months  after  the  lapse  of  the  second  period  of  four 
months,  the  cautioner  was  liable. 

On  the  16th  of  January  1826,  James  Hope  and  Elizabeth  Eeid  granted  a  promissory 
note  for  £300,  payable  to  the  pursuer  four  months  after  date ;  and  at  the  same  time 
the  defender  addressed  the  following  letter  to  the  pursuer : — "  Mr.  James  Hope  and 
Miss  E.  Reid  having  this  day  granted  you  a  promissory  note,  at  four  months  date,  for 
three  hundred  pounds  sterling,  for  which  your  brother  Peter  Todd  is  to  give  you  cash, 
on  condition  of  my  guaranteeing  the  payment  of  it,  I  hereby  bind  myself  to  see  the 
amount  of  that  note  paid  to  you,  or  to  your  brother.  It  is  understood  that  this  obliga- 
tion is  granted  on  condition,  that  if  the  granters  of  the  note  do  not  find  it  quite 
convenient  to  retire  it  by  payment  when  due,  it  shall  be  renewed  by  your  accepting 
their  bill  for  the  amount,  payable  at  such  period  of  time  (not  less  than  four  months 
afterwards)  as  you  and  they  may  fix.  I  am,"  &c. — "  The  meaning  of  the  foregoing  letter 
certainly  is,  that  the  obligation  of  g^rantee  is  binding  on  me,  not  only  for  the  first  bill, 
but  for  the  renewed  one — that  is,  the  one  which  may  come  in  place  of  the  first  one.  I 
could  not  suppose  this  doubtful." 

The  promissory  note  was  not  discounted ;  and  when  the  four  [905]  months  expired, 
it  was  protested  for  non-payment.  On  the  same  day  the  pursuer's  agent  wrote  this 
letter  to  the  defender : — "  Some  time  ago  you  gave  Mr.  WilHam  Todd  a  letter,  binding 
yourself  to  see  him  paid  the  amount  of  the  promissory  note  granted  in  his  favour  by 
Mr.  Hope  and  Miss  Eeid  for  £300.     Mr.  Hope  now  wishes  the  note  renewed  for  four 
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moBtlis,  and  I  will  thank  you  to  Btate  to  me  in  writing  whether  joa  have  any  ol^ediou 
to  this  heing  done.  If  you  b«Te  any  objections,  Mr.  Todd  will,  of  comse,  not  conaent 
to  a  renewal.  I  am,"  &c.  To  which  Uie  defender,  on  the  aame  day,  answered  ts 
follows : — "  Sir,  I  have  yonra  of  thia  date.  The  letter  yon  refer  to  as  being  granted  bj 
roe  is,  I  think,  explicit  on  the  aubject  of  a  renewal  of  Mr.  Hope's  and  Mias  Beid's 
proniitsory  note  to  Mr.  Todd.  I  understood  the  money  was  to  be  allowed  to  lie  with 
Mr.  Hope  for  a  considerable  time.     I  am,"  &c. 

No  renewal  of  the  bill  was  obtained ;  but  it  was  allied  by  the  parsner,  that^  on  the 
expiration  of  other  four  months,  he  required  payment  from  the  principal  debtors,  whidi 
they  failed  to  make.  The  protest  was  recorded  five  months  after  the  lapse  of  the  term 
of  payment,  and  diligence  was  raised  in  February  1827.  The  defender  having  dented 
his  liability,  the  pursuer  broaght  an  action  sgainst  him,  founding  on  the  letter  of  16th 
January  1826  ;  and  he  afterwards  produced  that  of  the  lEtth  of  May. 

In  defence  it  was  maintained, 

1.  That  as  the  conditions  of  the  letter  of  guarantee  had  not  been  compiled  with  in 
loTninu,  by  the  bill  being  discounted,  and  a  renewal  obtained,  the  defender  wis 
liberated;  and, 

2.  That  as  the  pursuer,  after  the  expiration  of  the  second  four  months,  had  given 
time  to  the  principal  debtors,  the  defender  was  diacha^ed. 

To  this  it  was  answered.  That  the  defender  was  not  Uberated  either  by  ^* 
indulgence  which  was  given  to  the  principal  debtor,  or  otherwise,  seeing  that  that 
iiidnlgence  was  either  expressly  permitted  by  the  original  lett«r  of  gaaiantee,  or  after- 
wards consented  to  by  the  defender ;  and  bus  right  of  relief  waa  not  injured  by  an; 
thing  done  by  the  pursuer. 

■file  Lord  Ordinary,  "  in  respect  of  the  defeitder's  letter  of  obligation  of  date  the 
16th  day  of  January  1626,  and  of  his  letter  to  the  pursuer's  agent  of  I9th  May  follow- 
ing, repelled  the  defences,  and  decerned  against  the  defender  conform  to  the  conclusions 
of  the  libel,  and  found  him  liable  in  expensea," 

The  defender  having  reclaimed,  the  Court,  without  heating  the  counsel  for  tiie 
pursuer,  unanimously  adhered. 

[006]  Lord  Balorat.— It  is  impossible,  after  the  defender's  letter  of  the  19th  May, 
to  listen  to  the  plea  of  time  having  been  given.  He  there  expressly  states,  that  he 
"  understood  the  money  was  to  be  allowed  to  lie  with  Mr.  Hope  for  a  considerable 
time,"  and  the  pursuer  acted  accordingly.  If  be  had  done  any  positive  act,  as,  for 
example,  taking  a  bill  for  an  undue  length  of  time,  the  question  might  have  been 
different;  but  all  that  be  did  was  to  allow  it  to  remain  in  the  hands  of  the  debtors, 
agreeably  to  the  admitted  understanding  of  parties. 

The  other  Judges  concurred. 

Defender't  Aidhontiet.—&Mi\ix>^,  June  13, 1821,  (1  Shaw's  Ap.  Ca.  p.  37) ;  Fleming, 
May  23,  1826,  (Wilson  and  Shaw's  Ap.  Ca.  p.  277);  Thomson,  June  II,  1824,(2 
Shaw's  Ap.  Ca.  p.  216). 


No.  326,  TL  Shaw  906.    3  June  1828.    2nd  Div.— Lord  Hedwyn. 

A.  TowKBS  and  Others,  Advocatora. — Murray — Cowan. 
G.  TsMPLETON,  Respondent. — Jejr^ — Walker. 
Jurisdieton — Burgh. — The  Magistrates  and  Council  of  a  burgh  of  barony  having 
resolved  to  attempt  levying,  as  under  authority  of  an  old  act  of  Parliament,  a  certain 
custom  which  had  never  been  exacted ;  and  having  issued  a  proclamation  to  that 
effect,  and  appointed  a  collector  to  levy  the  same ;  and  the  collector  havii^  brought 
an  action  for  payment  against  certain  individuals  before  the  Magistrates  themselves 
— Held  that  Uiey  were  incompetent  to  entertain  it. 

The  town  of  Kilmarnock  was,  in  1G91,  erected  into  a  bntgh  of  barony  in  favour  of 
the  Lord  Boyd,  whose  descendant,  the  Earl  of  Kilmarnock,  obtained,  in  1701,  an  act  of 
Parliament,  authorizii^  him  to  levy  a  "new  custom  of  four  shillings  Scots  upon  each 
sack  of  meal  or  other  grain  brought  into  the  marked"  in  place  of  a  former  duty  of 
twelve  pennies  Scots.     Thereafter  the  Earl  disponed  the  common  goods  and  customs 
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belonging  to  the  town  of  Kilmarnock  to  the  MagiBtrates,  Treasurer,  and  Town  Council ; 
but  though  the  custom  above  mentioned  was,  under  this  act  of  Parliament,  levied  by 
the  Magistrates  and  Council  on  oatmeal,  it  was  never  levied  from  wheat  or  wheat  flour. 
In  October  1825,  however,  the  Magistrates  and  Council  issued  a  proclamation, 
announcing,  "that  from  and  after  the  11th  day  of  November  next,  the  Town  Council 
are  to  collect  and  levy  the  said  custom  on  all  wheat  and  wheat  flour  brought  into  the 
town  for  sale."  For  the  purpose  of  enforcing  this  proclamation,  the  Magistrates 
appointed  the  respondent  Templeton  to  be  collector  of  this  four  shillings  custom  on 
wheat ;  and  payment  having  been  refused  by  the  advocator  Towers  and  other  bakers  in 
the  town,  a  summons,  setting  forth  the  above  circumstances,  was  raised  by  Templeton, 
as  collector,  before  the  Magistrates,  for  certain  small  sums,  as  [907]  the  dues  in  question 
on  the  wheat  and  flour  alleged  to  have  been  brought  into  the  town  and  retailed  by  them. 

In  answer  to  this  summons,  the  bakers  pleaded,  as  a  preliminary  defence,  "  That  the 
action  was  incompetently  brought  before  the  Magistrates  of  Kilmarnock,  they  being 
truly  the  pursuers  of  the  action,  and  of  course  incapable  of  judging  in  their  own  cause." 

The  Magistrates,  however,  having  repelled  this  defence,  the  bakers  brought  an 
advocation,  with  leave,  on  the  head  of  incompetency. 

In  this  process  it  was  pleaded  for  Templeton,  the  collector.  That  the  Magistrates 
were  not  properly  the  parties  entitled  to  the  dues  in  question,  the  right  to  levy  which 
was  vested  in  the  general  body  of  the  Town  Council  for  behoof  of  the  community ; 
that  there  was,  therefore,  no  proper  interest  in  the  issue  to  disqualify  them  from  acting 
as  Judges ;  and  that  by  the  general  practice  of  Scotland,  as  ascertained  in  the  late  case 
of  Harvie  v.  Fergusson,  (antej  Vol.  V.  No.  8,)  Magistrates  of  burghs  were  in  use  to 
judge  in  questions  relative  to  the  levying  of  the  burgh  customs ;  and  further,  that  their 
right  to  do  so  had  been  recognised  in  various  judgments  of  tiie  Court,  (one  of  them 
from  this  very  town  of  Kilmarnock,)  and  particularly  in  the  case  of  Harvie  above 
mentioned,  where  the  question  was  not  simply  between  the  collector  or  tacksman  and 
the  individual  inhabitant,  but  involved  a  general  question  as  to  the  class  of  goods  from 
which  dues  were  leviable,  of  considerable  importonce  to  the  town  where  the  question 
occurred. 

On  the  other  hand,  it  was  pleaded  for  the  respondents,  That  although  practice  had 
certainly  sanctioned  the  exercise  of  a  power  in  Magistrates  of  burghs  to  determine 
questions  arising  between  the  tacksmen  of  undisputed  and  established  dues,  and  the 
individuals  from  whom  they  were  leviable,  such  a  power  had  never  been  sanctioned  in 
regard  to  a  custom  sought  to  be  exacted  for  the  first  time,  or  where  the  Magistrates 
were  the  true  and  only  parties ;  and  that  the  present  case  differed  from  that  of  Harvie, 
and  the  others  quoted  by  the  collector,  in  three  important  particulars. 

1.  The  action  was  brought,  not  by  a  tacksman,  but  by  a  collector,  who  had  no 
individual  title  or  interest,  so  that  the  Magistrates  were  truly  the  actual  parties. 

2.  The  tax  attempted  to  be  levied  had  never  been  exacted  before ;  and  this  process, 
therefore,  was  in  substance  of  the  nature  of  a  declarator,  which  it  was  the  duty  of  the 
Magistrates  to  have  brought  before  the  Supreme  Court ;  and, 

[908]  3.  The  previous  conduct  of  the  Magistrates  and  Council  was  a  peculiar 
feature  in  the  case,  showing  clearly  that  the  Magistrates  were  in  this  process  attempting, 
in  their  judicial  character,  to  enforce  the  exaction  of  those  customs  which,  in  the  pro- 
clamation issued  by  them  as  managers  of  the  town,  they  had  declared  their  intention 
to  levy. 

The  Lord  Ordinary  advocated  the  cause,  found  "that  the  claim  against  the 
advocators  was  incompetently  brought  before  the  Magistrates  of  Kilmarnock  at  the 
instance  of  the  collector  of  tjie  custom  or  duty  on  wheat  and  wheat  flour  brought  into 
the  town  of  Kilmarnock ;"  altered  the  interlocutors  of  the  Magistrates,  dismissed  the 
action,  and  found  the  respondent  liable  in  expenses. 

The  Court  unanimously  adhered. 

Lord  Justiob-Clerk. — I  can  see  no  reason  for  altering.  We  must  look  at  the 
summons,  to  Bfie  the  grounds  set  forth  by  the  Town  of  Kilmarnock  for  their  claim  to 
this  duty.  There  it  is  fairly  and  openly  said  that  they  conceived  an  interpretation 
might  be  put  on  the  old  statute  in  1701  in  favour  of  Lord  Kilmarnock,  by  which,  in 
virtue  of  this  old  grants  they  might  levy  the  duty  on  wheat.  This  is  a  question  raised 
for  the  first  time ;  and  the  Magistrates  did  not  let  the  custom  on  wheat  along  with  the 
other  customs,  but  they  appointed  a  person  collector  to  bring  this  action,  which  I  can 
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onlj  conmder  as  a  declarator  of  their  right  to  levy  the  duty.  We  cannot  shnt  oar  eye3 
to  the  preyions  proceedings  of  the  Magistrates ;  and  it  appears  to  me  clear  that  this  is 
a  case  of  that  peculiar  nature  which  it  is  not  competent  for  themselTes  to  try.  No 
case  like  this  has  ever  occurred.  That  of  Harrie  was  hetween  on  indiyidaal,  and  the 
tacksman  who  had  taken  customs  used  and  wont  to  he  levied,  as  to  the  evasion  of  a 
custom  let  to  him.  Practice  may  have  sanctioned  the  exercise  of  jurisdiction  by 
Magistrates  in  such  cases,  but  it  has  never  gone  further  than  as  to  questions  hetween 
the  tacksmen  of  customs  and  individuals,  while  this  is  an  attempt  to  establish  a  new 
duty  of  great  importance  to  the  town ;  and  I  am  clearly  of  opinion  that  it  was  not 
competent  before  the  Magistrates  themselves.  Neither  do  I  apprehend  that  the  Sheriff 
would  have  entertained  such  a  question.  The  Magistrates  ought  to  have  brought  a 
declarator  before  this  Supreme  Court 

Lord  Allowat. — I  agree  entirely.  The  whole  procedure  had  been  highly  improper ; 
and  it  would  be  monstrous  if  Magistrates  could  be  allowed  to  try  questions  set  a  going 
by  themselves.  The  case  of  Harvie  was  decided  in  accordance  with  practice,  though 
I  wish  it  had  been  considered  by  the  whole  Court ;  but  in  that  case  there  was  a  tacks- 
man, and  it  was  entirely  different  from  this. 

Lord  Glknleb. — I  entirely  concur. 

[909]  Respondent's  AuthoiiHea. — Patrick,  1748,  (noticed  in  the  papers) ;  Ferguson, 
July  30,  1760,  (1831);  Harvie,  Nov.  17,  1816,  {ante,  Vol.  V.  No.  2);  Napier.  Nov. 
24,  1821,  (ante.  Vol.  1,  No.  166);  M'Intosh,  Jan.  16,  1828,  {ante.  No.  118). 


No.  827.  VI.  Shaw  909.     3  June  1828.     2iid  Div.— Lord  Medwyn. 

Mrs.  R  Gaywood,  Pursuer. — Jejffrey — Greenshields. 

Gaywood's  Trustees,  Defenders. — Jameson — If>ory. 

Husband  and  Wife — Revocation. — Wife  held  entitled  to  revoke,  after  her  husband's 
death,  a  postnuptial  settlement,  in  so  far  as  she  had  renounced  her  legal  rights  for 
provisions  greatly  inferior,  but  not  in  so  far  as  she  had  thereby  renounced  a  previous 
liferent  infeftment  granted  her  by  her  husband. 

The  pursuer  and  the  late  Greorge  Oaywood  married  many  years  ago  without  any 
antenuptial  contract  of  marriage.  In  1808,  during  the  subsistence  of  the  marriage,  Mr. 
Gaywood  purchased  certain  heritable  subjects  in  Tradestown,  Glasgow,  yielding  a  rental 
of  about  L.150  yearly,  in  the  liferent  of  which  he  infeft  his  wife,  the  pursuer,  propriis 
manibus.  In  1823  Mr.  Gaywood  executed  a  deed  of  settlement,  whereby  he  conveyed 
to  trustees  his  whole  estate,  heritable  and  moveable,  and  in  special  the  property  over 
which  Mrs.  Gaywood's  liferent  extended.  These  trustees  were  appointed,  inter  alia, 
to  deliver  to  his  wife  all  the  household  furniture  and  effects  in  his  bouse  at  the  time 
of  his  death,  to  give  her  the  use  of  his  dwelling-house,  and  to  pay  her  a  free  annuity 
of  L.100  during  her  lifetime,  to  lapse,  however,  in  the  event  of  her  marrying  a  second 
time.  To  this  deed  of  settlement  Mrs.  Gaywood  became  a  party,  and  declared  that  she 
accepted  the  above  provisions  "  in  full  of  all  terce  of  lands,  half  or  third  of  moveables, 
and  every  of  or  claim  or  provision  whatever,  and  in  full  of  all  that  executors  or  nearest 
of  kin  could  lv^k  or  claim  on  any  account  through  her  decease ; "  and  she  further  specially 
renounced  he .  liferent  infeftment  in  the  subjects  at  Tradestown. 

This  disp  sition  contained  a  reservation  of  a  power  to  revoke  on  the  part  of  Mr. 
Gaywood. 

In  February  1825  Mr.  Gaywood  died,  leaving  moveable  funds  to  the  amount  of 
L.6840,  heritable  rights,  held  burgage,  valued  at  L.3200,  and  other  heritable  property, 
including  that  at  Tradestown,  over  which  the  wife's  liferent  extended,  valued  at  about 
L.2000. 

Under  these  circumstances,  Mrs.  Gaywood  resolved  to  revoke  the  mutual  settlement, 
in  so  far  as  she  had  accepted  the  provision  thereby  stipulated  in  lieu  of  her  legal  rights, 
and  renoimced  her  liferent  over  the  Tradestown  property ;  and  she  accordingly  [910] 
brought  an  action  for  setting  aside  the  deed,  and  having  it  declared  that  she  was 
entitled  to  resort  to  her  legal  provisions.     In  this  process  she  judicially  revoked,  and 
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contended  that  she  was  entitled  so  to  do,  on  the  ground  that  the  inequality  between 
the  value  of  her  legal  rights,  and  the  provision  accepted  by  her  in  lieu  of  them,  fettered 
also  by  the  condition  of  her  not  entering  into  a  second  marriage,  was  such  as  to  make 
the  renunciation  of  her  other  rights  a  donation  which  she  was  entitled  at  any  time  to 
revoke,  the  more  especially  as  her  husband  had  reserved  in  the  deed  power  to  revoke 
on  his  part 

On  the  other  hand,  the  trustees  contended, 

1.  That  not  having  revoked  in  her  husband's  lifetime,  she  could  not  now  do  so; 
and, 

2.  That  the  considerations  given  on  the  part  of  Mrs.  Gaywood  in  the  deed  in 
question  were  not  so  excessive  as  to  entitle  her  to  revoke  it,  as  being  a  donation  intei' 
virum  et  uxorem  ;  or,  at  any  rate,  if  it  fell  to  be  considered  thus  revocable  on  her  part, 
the  liferent  granted  her  over  the  Tradestown  property  must  be  held  to  have  been  equally 
revocable  on  the  part  of  the  husband,  and  to  have  been  revoked  by  the  deed  under 
reduction. 

The  Lord  Ordinary  pronounced  this  interlocutor: — ''Finds  that  the  annuity  of 
L.100  to  Mrs.  Elizabeth  M'CoU  or  Gaywood  during  her  widowhood,  with  the  other 
provisions  in  the  deed  under  reduction,  in  consideration  of  which  the  pursuer  renounced 
the  liferent  of  the  heritable  subjects  in  Tradestown  which  had  been  granted  to  her  in 
the  year  1808,  and  further  discharged  her  legal  claims  against  her  husband,  in  the 
event  of  his  predecease,  was  altogether  unequal  to  what  was  given  up ;  and  the  said 
renunciation  and  discharge  must  therefore  be  considered  as  a  donation  on  the  pursuer's 
part,  which  she  is  entitled  to  revoke :  Finds,  that  there  having  been  no  contract  of 
marriage  between  the  parties,  and  no  children  of  the  marriage,  the  pursuer  is  entitled, 
jure  relictm,  to  one  half  of  the  goods  in  communion,  and  to  the  terce  of  the  heritable 
subjects,  not  held  burgage,  in  which  her  husband  died  infef t :  Finds  that  the  pursuer 
may,  if  she  pleases,  claim  the  liferent  of  the  Tradestown  subjects ;  but,  in  doing  so, 
she  must  be  held  to  give  up  her  claim  to  a  terce ;  and  appoints  the  pursuer,  betwixt 
and  next  calling,  to  declare  her  option  as  to  whether  she  will  take  the  terce,  or  the 
special  liferent  provision  under  the  deed  1808." 

Mrs.  Gaywood  having,  in  consequence  of  this  appointment,  declared  her  option  to 
take  the  liferent  of  the  T^estown  property  instead  of  her  terce,  the  Lord  Ordinary 
accordingly  found  that  she  was  entitled  to  the  liferent, 

[911]  The  trustees  having  then  reclaimed,  the  Court  (June  29,  1827)  adhered, 
except  "  as  to  the  point  whether  the  pursuer  was  entitled  to  claim  the  liferent  of  the 
property  in  Tradestown  "  in  lieu  of  her  legal  terce,  in  regard  to  which  their  Lordships 
ordered  Cases. 

In  these  it  was  argued  for  the  pursuer : — 

1.  A  large  proportion  of  the  heritable  property  belonging  to  the  deceased  was  held 
burgage ;  and  Uiough  not  legally  subject  to  terce,  yet  the  being  possessed  of  this  heri- 
table property  was  such  a  rational  ground,  on  the  part  of  her  husband,  to  grant  a  life- 
rent, which  amounted  very  nearly  to  what  would  have  been  the  terce,  hc^  her  husband's 
whole  heritage  been  subject  to  it,  as  to  take  from  the  grant  of  the  liferent  the  character 
of  a  donation  which  he  would  have  been  entitled  to  revoke ;  and, 

2.  He  did  not,  by  the  deed  in  question,  actually  revoke  the  liferent. 
For  the  trustees : — 

1.  By  making  other  suitable  provision,  or  leaving  his  widow  to  take  her  full  legal 
rights,  Mr.  Gaywood's  grant  of  liferent  became  a  donation  which  he  might  revoke ;  and 
besides,  Mrs.  Gaywood  could  only  revoke  her  renunciation,  so  far  as  there  was 
notabilU  excestrm  in  the  benefit  thereby  conferred  on  her  husband ;  but  there  was  no 
excess  so  far  as  regarded  the  renunciation  of  the  liferent,  more  especially  when  she  now 
resorts  to  her  legal  provisions,  while  the  liferent  was  granted  only  on  the  footing  that 
she  was  to  have  nothing  else ;  and, 

2.  The  deceased,  by  taking  from  his  wife  a  renunciation  of  this  liferent,  and  an 
acceptance  of  the  provisions  made  by  the  deed  in  lieu  of  all  others,  and  by  specially 
conveying  to  trustees  the  subjects  over  which  it  extended,  did  actually  revoke  the 
liferent 

On  this  point,  the  Court  altered  the  Lord  Ordinary's  interlocutor,  and  found  that 
Mrs.  Gaywood  was  not  entitled  to  the  liferent  of  the  Tradestown  subjects. 

Lord  Alloway. — I  find  it  very  difficult,  in  point  of  law,  to  touch  the  original 
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infeftment.  The  argument  for  the  trustees  is,  no  doubt,  founded  in  equity ;  and  if  the 
lady  had  got  an  additional  benefit  of  the  deed  in  1823,  she  could  not  haye  taken  that 
benefit  and  this  liferent  also.  In  1808  this  man  bought  houses  in  Tradestown,  and 
gave  infeftment  to  his  wife  propriia  mambus^  and  the  rents  of  them  amount  to  about 
one-third  of  the  heritable  subjects,  including  tiiose  held  burgage.  Now,  when  a 
husband  and  wife  have  acquired  a  fortune,  is  it  not  the  duty  of  the  husband  to  give  a 
provision  to  his  wife  1  And,  in  considering  whether  the  provision  be  suitable,  burgage 
subjects  may  be  taken  into  view.  Then,  after  giving  this  infeftment^  could  this  person 
ever  have  set  it  aside,  it  [912]  being  reasonable  at  the  time  when  it  was  granted  9  Can 
it  be  said  to  be  a  donatio  inter  virum  et  uxorem  f  I  cannc  hold  it  to  be  such.  But 
several  years  afterwards  he  executes  another  settlement,  which  is  set  aside  in  so  far  as 
regards  this  woman's  provision,  which  was  L.30  less  than  the  liferent.  Then,  that 
being  set  aside,  this  woman  might  have  her  terce ;  though  she  cannot  take  both  it  and 
this  provision,  which  was  in  lieu  of  terce.  I  think,  however,  she  is  entitled  to  resort 
to  this  provision. 

Lord  Olbnlbb. — If  I  considered  the  deed  of  1823  as  entirely  set  aside,  there  would 
be  an  end  of  the  question.  But  I  do  not  understand  that  to  be  the  case.  The  Lord 
Ordinary  has  not  sustained  the  reasons  of  reduction ;  but  the  interlocutor  only  finds 
that  the  renunciation  by  Mrs.  Gaywood  of  her  legal  provisions  must  be  considered  a 
donation  which  she  was  entitled  to  revoke,  and  so  far  leaving  for  consideration  what 
the  effect  of  the  mutual  settlement  is  to  be.  Now  this  infeftment  of  1808  was  not  of 
itself  revocable  by  the  husband  ad  libitum,  as  being  an  excessive  provision — ^it  was  not 
per  86  revocable ;  but  the  question  is  not,  if  it  was  revocable  by  the  husband,  but  only 
what  is  to  be  the  effect  of  the  mutual  deed,  whereby  she  gives  it  up,  and  renounces  it 
altogether ;  and  the  real  question  is,  Whether  she  can  be  reponed  against  this  deed  of 
her  own,  not  only  to  the  extent  of  getting  her  legal  provisions,  but  of  getting  back  this 
infeftment  ?  No  doubt,  by  law  she  cannot  claim  both  terce  and  a  liferent  of  heritable 
subjects  at  the  same  time  ;  but  suppose  the  provision  had  been  moveable,  and  she  had 
executed  a  deed  accepting  other  provisions  in  lieu  not  only  of  her  legal  claims,  but  of 
this  provision,  could  she  be  reponed,  not  only  to  the  effect  of  getting  the  legal,  but  this 
consentional  provision)  The  only  question  as  to  deeds  between  husband  and  wife  is, 
to  what  extent  are  they  revocable  ?  And  such  deeds  are  only  revocable  quoad  exeesium. 
Her  discharge  of  separate  provisions  she  can  only  be  reponed  against^  in  so  far  as  the 
discharge  is  unreasonable;  but  she  is  very  well  off;  she  will  have  her  terce  and  Jus 
rdietcB ;  and  I  can  see  no  ground  for  holding  that  she  must  be  reponed  also  to  the 
extent  of  getting  back  this  separate  provision. 

Lord  Justiob-Clbrk. — Lord  Olenlee  has  put  the  case  on  its  proper  footing,  and  I 
concur  entirely  in  his  opinion. 

Purguers*  Authorities.— I  Ersk.  6,  32;  Arnold,  June  28,  1673,  (6091);  M'Lellan, 
Dec.  22,  1758,  (6098);  Stewart,  Nov,  22,  1769,  (6101);  1  Bank.  5,  96;  ChUdren  of 
Wolmet,  Nov.  20,  1662,  (1730). 

Defenders'  AuthoritieB,—\  Stair,  4,  18 ;  1  Ersk.  6,  32,  and  41 ;  Lady  Esselmonth, 
Feb.  1582,  (13,783);  Dalgleish,  Jan.  1662,  (6124);  Short,  June  27,  1677,  (6124); 
Lindores,  Feb.  18,  1715,  (6126). 


No.  828.  VI.  Shaw  913.    5  Jane  1828.     let  Div.— Lord  Corehouso. 

Pollock,  Gilmour,  and  Co.,  Advocators. — Jejgjrey — Monteitk 

A.  BL^VEY,  Respondent. — Murray — More. 

Cfame — Tack — Process. — Held, — 1. — That  a  lease  of  game,  although  possession  has 
been  taken,  is  not  effectual  against  a  singular  successor ; — and, — 2. — ^That  where  an 
Inferior  Court  has  found  no  expenses  due,  and  no  advocation  has  been  brought  by 
the  party  successful  on  the  merits,  it  is  incompetent,  in  an  advocation  by  his  opponent, 
to  find  him  entitled  to  the  expenses  in  the  Inferior  Court. 

On  the  25th  of  June  1822,  Eobert  Qilmour,  proprietor  of  the  lands  of  Cairn, 
granted  a  missive  of  lease  to  the  advocators  and  the  individual  partners,  by  which,  in 
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consideration  of  a  grassum  of  L.8,  lOe.,  and  a  yearly  rent  of  6d.,  he  let  to  them  "  the 
whole  game  on  hie  farm  of  Cairn,  with  the  sole  privilege  of  pursuing,  killing,  and 
taking  the  same  for  the  period  of  nineteen  years."  They  accordingly  exercised  this 
right  for  several  years,—- circulated  advertisements  prohihiting  any  persons  from  killing 
the  game,  and  appointed  a  gamekeeper.  In  November  1826,  Harvey  purchased  the 
property  from  GUmour,  in  the  full  knowledge  (as  was  alleged)  of  the  right  which  had 
been  granted  to  the  advocators.  In  April  1827  he  presented  a  petition  to  the  Sheriff 
of  Renfrewshire,  setting  forth  that  '*  Pollock,  Gilmour,  and  Company,  merchants  in 
Glasgow,  and  the  individual  partners  of  said  concern,  did  some  time  ago  come  to  the 
petitioner's  said  lands,  and  range  over  them,  leaping  over  his  fences,  and  traversing  his 
fields,  without  leave  asked  or  obtained  from  the  petitioner ; — that  they  persevered  in 
doing  so ;  and  he  therefore  prayed  to  have  it  found  that  they  had  ^'  no  right  to  enter 
upon  the  petitioner's  said  lands,  or  leap  his  fences,  without  his  permission ; "  and  to 
grant  interdict. 

In  defence,  they  founded  upon  the  lease  of  the  game  which  they  had  obtained  from 
Gilmour,  and  on  tiie  possession  consequent  thereon,  and  maintaine<j^ 

1.  That  the  lease  was  effectual  against  singular  successors,  being  protected  by  the 
statute  1449,  c.  18 ;  and, 

2.  That  at  all  events,  as  they  were  ready  to  prove  that  Harvey  was  fully  aware  of 
it,  he  was  barred  jperaonali  excepiione  from  insisting  in  the  action. 

The  Sheriff-substitute  '*  found  no  sufficient  authority  for  holding  that  a  lease,  such 
as  that  in  question,  of  game  upon  certain  lands,  with  the  privilege  of  pursuing,  killing, 
and  taking  the  same,  is  protected  against  singular  successors  by  the  statute  1449,  c.  18 ; " 
and  therefore  granted  interdict  as  prayed  for,  but  found  no  expenses  due.  To  this 
judgment  the  Sheriff-depute  adhered,  and  observed  in  a  note,  that  he  was  "  disposed  to 
con-  [914]  -sider  the  lease  of  game  rather  in  the  light  of  a  delegation  of  a  personal 
privilege,  than  as  a  tack  to  be  protected  by  the  act  1449." 

An  advocation  was  then  brought  by  Pollock,  Gilmour,  and  Company,  but  none  by 
Harvey ;  and,  on  hearing  parties,  the  Lord  Ordinary  "  repelled  the  reasons  of  advoca- 
tion, remitted  the  cause  simpliciter  to  the  Sheriff  of  Renfrewshire,  and  decerned,  and 
found  the  advocators  liable  to  the  respondent  in  the  expenses  of  process  incurred  by  him 
in  this  Court,  and  also  in  the  Inferior  Court." 

The  advocators  then  reclaimed,  and,  besides  urging  their  pleas  on  the  merits,  they 
contended,  That  as  the  Sheriff  had  found  no  expenses  due,  and  the  repondent  had  not 
complained  by  advocation,  it  was  not  competent  for  the  Lord  Ordinary  to  find  him 
entitled  to  the  expenses  in  the  Inferior  Court.  To  this  it  was  answered,  That  as  the 
whole  cause  was  brought  into  this  Court  by  advocation,  it  was  quite  competent  for  the 
Court  to  pronounce  any  judgment  consistent  with  the  justice  of  the  case. 

The  Court  adhered  on  the  merits ;  but  found  it  incompetent  to  award  expenses  in 
the  Inferior  Court,  and  to  that  extent  altered  the  interlocutor. 

The  Lord  Ordinary,  in  a  note,  delivered  this  opinion : — "  By  the  law  of  Scotland, 
the  right  of  killing  game,  considered  as  a  real  right,  is  an  incident  of  landed  property. 
A  proprietor  may,  and  generally  does,  possess  it  on  his  own  estate,  or  he  may  possess  it 
on  the  estate  of  another  person  by  virtue  of  a  servitude,  his  own  estate  being  the 
dominant  tenement.  But  it  never  appears  disjoined  from  the  ownership  of  land,  as  a 
separate  tenement,  constituted  by  infef tment  or  tack.  It  is  often  exercised  by  delega- 
tion; but  in  that  case  it  is  merely  a  personal  privilege.  Salmon-fishing  is  not 
analogous,  because  salmon  are  inter  regalia;  and  a  salmon  fishery  often  exists  as  a 
separate  real  estate." 

The  other  Judges,  with  the  exception  of  Lord  Craigie,  concurred  in  the  above 
opinion. 

Advocators'  Authorities.— 2  Ersk.  6,  6 ;  Bell  on  Leases,  p.  27,  28,  29 ;  2  Ersk.  1, 
24 ;  2  Stair,  9,  2 ;  1  Karnes'  Pr.  of  Eq.  b.  1,  p.  1,  §  2. 

[Cf.  Murdoch  v.  Wyllie,  10  S.  445 ;  Birkbeck  v.  Ross,  4  M.  275  ;  Patrick  v. 
Napier,  6  M,  690;  Paterson  v.  Johnston,  7  R.  18,  24.] 
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No.  329.  VI.  Shaw  914.    5  June  1828.     let  Div.— Lord  Meadowbuik. 

Margaret  Way,  Advocator. — Cockbum — H,  Bruce. 
A.  Kay  and  Others,  Refipondents. — Rutherfurd. 

Title  to  sue  or  be  sued, — Held  that  an  action  is  incompetent  against  the  office-hearerd  of 
a  Friendly  Society  not  protected  hy  the  statute  33  Greo.  III.  c  34,  and  9  Geo.  III. 
c.  126. 

[915]  The  advocator  Margaret  Way,  widow  of  the  deceased  William  Way,  a  private 
in  the  marines,  raised  an  action  hefore  the  Sheriff  of  Fifeshire  against  "  Andrew  Kaj, 
mason  in  St  Andrews,  presently  Master  of  the  Mason  Lodge  of  St.  Andrews ;  Greorge 
Cniickshanks,  merchant  tiiere,  treasurer  thereof,  and  the  other  office-bearers  of  the 
said  lodge,  viz.  Charles  Grace,  &c.,  as  representing  for  the  time  the  society  belong 
ing  to  the  said  lodge."    She  stated  that,  by  one  of  the  printed  rules  of  the  society, 
every  member  was  to  pay  a  certain  quarterly  contribution,  which  should  give  right  to 
his  widow  to  a  pension  of  L.2  annually; — that  this  right  should  be  forfeited,  if  he 
incurred  a  certain  arrear ; — but  that  it  was  provided  "  that  if  any  member  of  this  society 
shall  leave  Scotland,  and  return  again,  he  shall  have  the  same  right  to  the  benefit  of 
the  fund  as  those  who  have  always  resided  in  Scotland,  upon  his  paying  np  all  his 
arrears,  with  the  interest  at  5  per  cent,  thereon  due ; " — that  her  husband  became  a 
member  in  1805,  had  gone  abroad  in  1806,  was  drowned  at  sea  in  January  1819,  at 
which  lime  he  was  six  years  in  arrear ;  but  during  which  period  he  had  not  been  in 
Scotland ; — that  the  society  had,  in  1815,  made  alterations  upon  the  above  rules,  which 
had  never  been  confirmed  by  the  Justices  of  Peace ; — that  she  was  willing  to  pay  up 
the  arrears  due  by  her  husband,  and  therefore  concluded  to  be  found  entitled  to  the 
pension. 

In  defence  it  was  maintained,  That  as  the  society  could  only  be  pursued  in  name  of 
its  office-bearers,  in  virtue  of  33d  Geo.  III.  c.  34,  on  their  rules  being  confirmed  by  the 
Quarter  Sessions ;  and  as  it  was  enacted,  that  if  they  should  not  be  confirmed,  the  society 
should  "  not  be  deemed  or  taken  to  be  within  the  intent  and  meaning  of  this  act ; "  and 
as  confessedly  the  rules  had  not  been  confirmed ;  the  society  could  not  be  sued  in  name 
of  their  office-bearers ;  and  as  it  had  been  repeatedly  decided  that  such  a  society  had,  at 
common  law,  no  persona  standi  injudiciOy  the  action  was  incompetent  The  Sheriffnsub- 
stitute  found,  that  "in  respect  the  rules  and  regulations  of  the  mason  lodge  of  St, 
Andrews  have  not  been  approved  of  by  the  Quarter  Sessions  in  terms  of  the  statute, 
the  lodge  cannot  be  sued  in  name  of  their  office-bearers ; "  and  therefore  sustained  the 
preliminary  defence,  and  found  expenses  due.  To  this  judgment  the  Sheriff-depute 
adhered ;  and  in  an  advocation  the  Lord  Ordinary  remitted  simplieiter,  with  expenses : 
and  the  Court  (with  much  reluctance)  refused  a  reclaiming  note. 

Advocator's  Authority.— Sesi  Insurance  Co.  Feb.  17,  1827,  {ante^  Vol.  V.  No.  226.) 
Respondents*  Authorities. — 33  Geo.  III.  c.  34 ;  49  Geo.  III.  c.  125 ;  Mason  Lodge  of 

Lanark,  Juno  11,  1730,  (14,554);  Crawford,  June  13,  1661,  (1958);  Lawson,  July  7, 

1810,  (F.C.);  Nelson,  June  7,  1823,  {ante,  Vol.  IL  No.  359). 


No.  880.  VT.  Shaw  916.    5  June  1828.    2nd  Div.— Lord  Oringletie. 

P.  Ure  and  Others,  Advocators. 

R  W.  Ramsat  and  J.  Johnstone,  Respondents. — TaU. 

Church-Yard. — 1. — Heritors  of  a  parish  are  entitled  to  the  regulation  and  management 
of  the  church-yard. — 2. — ^Any  individual  heritor  is  entitled  to  bring  an  action  to 
prevent  encroachments; — and, — 3. — Inhabitants  of  the  parish  having  a  right  of 
burial  are  not  entitled,  at  their  own  hand,  to  erect  a  building  for  the  facility  of  watch- 
ing the  graves. 

In  the  parish  of  Tillicoultry  there  are  two  church>yards,  one  surrounding  the  present 
church,  and  another  the  old  church-yard,  which  is  only  about  twenty-five  yards  long 
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and  eighteen  brocid,  within  a  short  distance  of  the  mansion-house  of  Tillicoultry,  the 
residence  of  the  respondent  Mr.  Wardlaw  Bamsay,  one  of  the  principal  heritors.  The 
inhabitants  entitled  to  a  right  of  burial  in  the  old  church-yard  being  desirous  of  taking 
measures  for  the  protection  of  the  sepulchres  from  violation,  a  meeting  was  held  for  that 
purpose,  when  it  was  resolved  that  the  graves  should  be  watched  by  the  parishioners  in 
rotation.  At  this  meeting  the  factor  for  Mr.  Bamsay  attended,  and  proposed,  on  the 
part  of  the  heritors,  that  a  small  house,  which  would  be  necessary  for  the  protection  of 
the  watchers,  should  be  built  with  stone  and  lime  at  a  place  suitable  for  the  purpose, 
and  yet  so  as  not  to  be  an  unpleasing  object,  in  the  immediate  vicinity  of  Mr.  Bamsay's 
pleasure-ground.  Instead,  however,  of  going  into  this  proposal,  Ure  and  other  parishioners 
caused  to  be  built  a  wooden  tent  upwards  of  eight  feet  high,  with  an  iron  chimney  for 
a  stove  contained  in  the  inside,  which  might  be  moved  from  place  to  place  in  the  church- 
yard, and  thus  stationed  over  the  particular  grave  to  be  watched.  On  this  tent  being 
erected  in  the  church-yard,  Mr.  Eamsay,  along  with  the  only  other  resident  heritor  Mr. 
Johnstone  of  Alva,  presented  a  petition  to  the  Sheriff  of  Clackmannan,  praying  to  have 
Ure,  &c.  ordained  to  remove  it.  This  petition,  however,  was  presented  without  a  meeting 
of  the  heritors  having  been  previously  called,  and  without  their  authority  as  a  body 
having  been  obtained. 

In  answer  it  was  contended  by  Ure,  &c. — 

1.  That  the  heritors  have  not  the  sole  control  and  regulation  of  the  church-yard ; 
but  that  persons  having  a  right  of  burial  there  are  entitled  to  take  such  measures  for 
the  protection  of  the  graves  of  their  friends  as  they  may  consider  necessary ;  and, 

2.  That,  at  any  rate,  Messrs.  Bamsay  and  Johnstone  being  only  two  of  the  heritors, 
and  not  having  the  authority  of  the  body,  had  no  title  to  make  this  application. 

The  Sheriff  found  "  that  the  providing  and  enlarging  church-yards,  and  enclosing  the 
same,  are  burdens  on  the  heritors  of  the  [917]  parish,  and  that  the  management  or 
administration  of  church-yards  also  belongs  to  them ;  and  that,  in  the  present  case,  it 
was  irregular  in  the  defenders  to  erect  the  house  complained  of  in  the  church-yard  of 
Tillicoultry,  without  a  previous  application  to  the  heritors  of  the  parish ; — that,  at  the 
same  time,  the  defenders  have  an  interest  to  take  measures  to  protect  the  church-yard 
from  violation,  and  in  the  event  of  its  being  necessary  to  set  a  watch  for  that  purpose 
during  the  night,  it  may  also  be  requisite  to  erect  a  hut  or  building  at  some  convenient 
place  within  or  near  to  the  church-yard,  to  shelter  the  persons  employed  to  watch  from 
the  inclemency  of  the  weather ;  *'  and  he  therefore  appointed  the  petitioners  to  state,  in 
a  minute,  in  what  particular  situation  they  are  willing  that  a  tent  or  hut  should  be 
erected.  They  having  done  so  accordingly,  the  Sheriff-substitute,  on  advising  with  the 
depute,  ordained  Ure,  &c.  "  forthwith  to  remove  from  the  church-yard  the  wooden  hut 
complained  of,  reserving  to  them  to  erect  a  hut  or  building,  for  the  purpose  set  forth  in 
the  answers,  in  the  situation,  and  according  to  the  manner  and  form,  pointed  out  in  the 
said  minute."  On  this  Ure,  &c.  brought  an  advocation,  in  which  the  Lord  Ordinary,  on 
advising  Cases,  remitted  simplicitery  for  the  reasons  expressed  in  the  following  note : — 

"  The  Lord  Ordinary  has  advised  this  case,  and  is  of  opinion  that  the  pleas  of  the 
advocator  are  all  and  each  ill  founded. 

"  The  first  plea  is,  That  the  heritors  of  a  country  parish  have  no  right  whatever  to 
regulate  the  internal  economy  of  the  church-yard,  but  that  the  power  is  entirely  in  the 
parishioners ;  and,  secondly.  That  every  proprietor  of  a  burying-place  in  the  country  is 
entitled  to  erect  over  it  such  permanent  or  temporary  structure  as  he  thinks  proper. 
In  supporting  this  doctrine,  the  advocators  use  the  words  '  property  '  and  '  proprietors ' 
as  attached  to  the  grave  in  which  a  parishioner  happens  to  be  buried,  and  rest  their 
arguments  on  the  right  of  a  proprietor  to  defend  his  property.  All  this  appears  to  the 
Lord  Ordinary  not  only  new,  but  totally  visionary — inconsistent  with  principle,  and 
more  so  with  utility.  Every  one  must  see  that  the  church-yard  must  be  provided,  as 
well  as  the  church,  by  the  heritors  alone  of  a  country  parish,  and  consequently  both 
must  be  governed  by  the  same  principles  of  law.  The  church  is  provided  for  the  use  of 
the  parish;  but  it  is  well  known  that  the  parishioners,  qua  such,  have  no  right 
whatever  to  the  regulation  of  it.  The  area  belongs  to  the  heritors  for  the  time — is 
divided  among  them  according  to  their  valued  rents — and  each  heritor's  share  is  sub- 
divided among  his  tenants  as  he  thinks  proper,  under  this  [918]  provision,  that  he 
cannot  deprive  any  tenant  on  his  grounds  of  a  seat  in  the  kirk,  if  there  be  room  for 
him ;  but  it  is  in  the  heritor's  power  to  allot  where  the  seat  shall  be.     Thirdly,  It  is 
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equally  well  known  that  no  man  can  sell  his  property  in  a  parish,  and  retain  his  area  in 
the  church — ^for  this  plain  reason,  that  if  he  could  do  so,  the  parishioners  might  be 
excluded  from  the  church.     The  self-same  rules  and  principles  apply  to  the  kirk-yard. 
There  can  be  no  right  of  property  acquired  to  the  Bolum  of  it  by  an  inhabitant  burying 
in  it  his  wife,  or  any  of  his  family  or  connexions.     If  a  tenant  acquire  that  right,  so 
may  the  meanest  cottager ;  and  so  the  whole  kirk-yard  might  be  held  in  property  by 
persons  living  out  of  the  parish,  and  there  would  be  no  burying-groond  for  the  actual 
inhabitants  of  the  parish.     Every  one  must  know  that  people  are  in  the  habit  of 
erecting  tomb-stones  over  their  relatives,  and  the  courtesy  of  the  country  safTers  these 
to  remain  so  long  as  there  is  no  occasion  to  remove  them,  even  though  the  family  who 
erected  such  monument  is  utterly  extinct  and  unknown  to  the  parish.    But  this  is  mere 
matter  of  courtesy,  arising  out  of  respect  to  the  dead,  and  is  quite  inconsistent  with  the 
principles  of  law  applicable  to  such  a  case ;  for,  when  occasion  calls  for  it,  old  graves 
are  opened  up  to  receive  new  tenants.     Heritors  of  a  parish,  too,  are  a  constituted 
authority,  recognised  by  the  law  of  the  land.     But  parishioners  in  general  never  can  be 
such ; — they  cannot  be  assembled  to  regulate  where  a  person  shall  be  buried,  if  any 
dispute  arise  on  that  point,  or  what  spot  of  the  kirk-yard  shall  be  allotted   for  the 
purpose.     This  ia  commonly  done  by  the  kirk-session,  as  a  body  having  the  delegated 
authority  of  the  heritors,  both  as  permanent  bodies ;  but  if  the  doctrine  of  the  advocators 
were  to  be  listened  to,  that  the  parishioners  alone  have  the  regulation  of  the  internal 
economy  oi  the  kirk-yard,  it  would  lead  to  utter  confusion  and  riot     The  government 
would  be  vested  in  persons  residing  in  the  parish  for  a  month  or  a  day,  and  leaving  it 
for  ever  without  a  representative  in  their  place ;  when,  if  an  heritor  leaves  a  parish,  a 
successor  immediately  succeeds  him  in  the  same  right  that  he  held.    No  such  democracy 
can  exist     From  these  premises  it  follows  that  the  very  base  of  the  advocators'  plea  is 
bad.     There  is  no  such  thing  as  a  right  of  property  vested  in  any  parishioner  in  the 
solum  of  the  kirk-yard  by  the  sepulture  of  any  of  his  family ;  he  certainly  has  a  right 
to  protect  the  repose  of  his  departed  relative ;   but,  as  to  erecting  a  tent  or  other 
building  in  the  church-yard  for  watching  the  rest  of  the  dead,  there  can  be  no  such 
right;   otherwise  every  other  person   would   have   the   same  right,  and   the  whole 
[919]  might  be  covered  with  tents.     If  danger  from  resurrection  men  arises,  the  people 
ought  to  apply  to  the  heritors  and  kirk-session  to  assist  them,  who  will  not  fail  to 
afford  protection ;  and  accordingly  in  this  case  the  respondents  have  offered  to  give  a 
piece  of  ground  for  erecting  on  it  a  watch-tower  sufficient  for  the  purpose,  instead  of 
suffering  a  moveable  tent  to  be  dragged  from  place  to  place  over  the  remains  of  the 
bodies  interred  in  the  churchyard,  or  other  tents  to  be  erected  on  graves  at  the  expense 
of  the  parishioners. 

"  The  advocators'  next  plea  is,  that  the  kirk-session  have  no  jurisdiction  or  super- 
intendence whatever  over  the  kirk-yard ;  but  this  has  already  been  alluded  to  in  what 
has  been  observed  in  the  case  of  the  heritors. 

'*  The  remaining  plea  of  the  advocators  is,  that  the  two  respondents  have  no  power 
to  act  in  this  instance  without  the  authority  of  the  whole  body  of  the  heritors  of  the 
parish.  And,  to  the  Lord  Ordinary,  this  is  equally  ill  founded  as  all  the  rest  There 
is,  in  his  opinion,  a  gi*eat  and  manifest  distinction  between  the  right  to  do  any  thing, 
and  the  right  to  prevent  The  two  respondents  would  not  have  right  to  make  any 
alteration  or  innovation  upon  the  church  or  church-yard,  without  the  consent  of  the 
other  heritors.  If  they  ventured  to  do  so,  any  one  of  the  other  heritors  might  prevent 
them ;  and  this  arises  out  of  the  rule  of  law,  that  in  a  subject  common  to  a  number, 
nothing  can  be  done  to  alter  it  without  the  common  consent  It  therefore  follows 
indisputably,  that  if  the  management  of  the  church-yard  be  in  the  heritors,  or  in  them 
and  the  kirk-session,  (no  matter  which,  for  the  argument  in  this  case,)  the  respondents, 
as  heritors,  are  entitled  to  stop  every  alteration,  innovation,  or  intrusion,  till  the 
common  consent  shall  be  obtained." 

Ure,  &c.  presented  a  reclaiming  note  against  the  Lord  Ordinary's  interlocutor ,-  but 
when  it  came  out  for  advising,  no  appearance  was  made  in  support  of  it — 

Taiif  for  respondents. — I  understand  the  advocators  have  abandoned  the  case. 

Lord  Justice-Clbrk. — I  think  they  have  judged  wisely,  for  they  are  quite  in  the 
wrong.  I  agree  entirely  with  the  opinion  of  the  Lord  Ordinary  given  in  his  note, — 
both  that  the  heritors  have  the  right  of  regulating  church-yardB,  and  also,  when  it  is 
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for  the  sake  of  prevention,  that  any  one  heritor  is  entitled  to  bring  the  action,  although 
not  joined  by  the  others.  There  is  a  case  not  quoted  in  the  papers,  that  of  Hay  v. 
Williamson,  Dec.  2,  1778  (5148),  which  recognises  the  interest  of  the  heritors  to 
interfere ;  and  it  is  also  important,  as  it  shows  that  two  of  the  heritors  were  held 
entitled  to  bring  the  action. 

[920]  Lord  Alloway. — I  coincide  entirely.  Heritors  are  entitled  to  cut  the  trees 
in  a  church-yard. 

LoBD  Qlbnlbb. — I  have  no  doubt  on  the  case. 

LoBD  Justiob-Clbrk. — I  suppose,  since  there  is  no  appearance,  we  must  make  the 
interlocutor  bear  "  in  respect  of  no  appearance,"  though  we  are  all  clear  on  the  merits. 

The  Court  accordingly,  in  respect  of  no  appearance  to  support  the  note,  refused  the 
same. 

Respondents^  Authorities, — Greenock,  July  4,  1777,  (Brown^s  Supp.  759) ;  Heritors 
of  Falkland,  Feb,  20,  1739,  (7916). 


No.  331.  VL  Shaw  920.    6  June  1828.     let  Div.— Lord  Eldin. 

H.  A.  Hardman  and  W.  Cook,  Pursuers. — SoL-Gen.  Hope — Cuninghame. 

J.  GuTHRiB,  Defender. — More. 

Testament — Legacy — Aliment — Foreign. — A  testator  domiciled  in  the  West  Indies, 
having  made  a  testament  bequeathing  his  effects  to  a  trustee,  inter  aHa,  for  the  pur- 
pose of  holding  the  residue  for  twenty  years  after  his  death,  and  bearing  that,  *'  at 
the  expiration  of  the  said  term,  I  give,  devise,  and  bequeath  to  my  nephew  H.  A. 
Hardman,  and  his  lawful  begotten  children,  the  whole  rest  and  residue  of  his  estate," 
to  be  divided  among  them  share  and  share  alike,  and  to  their  heirs  and  assignees  for 
ever — Held,  (agreeably  to  the  opinions  of  English  counsel,) — 1. — That  the  right  to 
the  residue  vested,  on  the  death  of  the  testator,  in  the  nephew  and  his  children  in 
existence,  subject  to  the  emerging  claims  of  children  naseituri;  and, — 2. — That  the 
children,  but  not  the  nephew,  their  father,  (who  had  means  of  support,)  were  entitled 
to  an  aliment  out  of  the  interest  of  the  funa. 

The  late  Moritz  Hardman  of  the  island  of  Grenada,  executed  a  will,  by  which,  after 
providing  for  the  payment  of  his  debts,  bequeathing  legacies,  and  nominating  executors 
in  relation  to  his  funds  in  Grenada,  he  appointed  the  defender  Mr.  Guthrie,  merchant 
in  Glasgow,  his  executor  and  trustee  as  to  all  [his  property  in  Europe ;  and  with  regard 
to  the  residue  of  his  estate  he  made  the  following  provision : — "  I  will  and  direct  that 
the  whole  rest,  residue,  and  remainder  of  my  estate,  either  real  or  personal,  that  may 
be  in  the  hands  and  possession  of  my  executor  and  trustee  aforesaid,  after  all  debts, 
legacies,  and  other  bequests  and  demands  whatsoever  that  may  come  against  my  estate 
are  paid  and  discharged,  then  it  is  my  will,  that  whatever  balance  so  remaining  in  the 
possession  of  my  executor  shall  still  remain  in  trusty  as  aforesaid,  with  my  executor 
and  trustee,  John  Guthrie  aforesaid,  for  and  during  the  term  of  twenty  years  after  my 
death ;  and  at  the  expiration  of  the  said  term  I  give,  devise,  and  bequeath  to  my 
nephew  Henry  Anthony  Hardman,  and  his  lawful  begotten  [021]  children,  the  whole 
rest,  residue,  and  remainder  of  my  estate,  either  real  or  personal,  in  trust  as  aforesaid, 
save  and  except  Ii.500  sterling,  to  be  divided  amongst  them  share  and  share  alike,  and 
to  their  heirs  and  assignees  for  ever." 

He  also  provided  certain  effects  situated  in  the  West  Indies  to  his  nephew,  the 
pursuer  Mr.  Hardman,  '*  for  his  support  and  maintenance,"  subject  to  certain  burdens. 
The  testator  having  died,  and  Mr.  Guthrie  having  accepted  of  the  office,  the  following 
questions  arose : — First,  Whether  the  residue  vested  in  Mr.  Hardman  and  Ms  children 
as  at  the  death  of  the  testator,  or  whether  it  did  not  vest  till  the  lapse  of  the  twenty 
years ;  and,  second.  Supposing  it  did  vest  on  the  death  of  the  testator,  whether  Mr. 
Hardman  and  his  children  had  any  right  to  an  aliment  out  of  it.  The  sums  realized 
by  Mr.  Guthrie  exceeded  L.30,600.  Mr.  Hardman  had  an  income,  from  different 
sources,  of  about  L.350.     He  was  a  widower  about  forty-three  years  of  age,  and  his 
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children  conaisted  of  three  daughters,  of  whom  the  eldest  was  fifteen  years  of  age,  bat 
none  of  whom  (independently  of  the  income  of  their  father)  had  any  fond  for  their 
maintenance. 

An  action  was,  in  1819,  brought  by  Mr.  Hardman  against  Mr.  Guthrie,  concluding 
for  count  and  reckoning,  and  to  have  it  found  that  he  was  bound  to  pay  ''  over  to  the 
pursuer,  the  said  Henry  Antiiony  Hardman,  the  whole  of  the  interest  that  has  fallen 
due  since  the  death  of  the  said  Morits  Hardman,  to  the  date  of  the  payment  thereof," 
after  deduction  as  therein  mentioned :  And  further,  '*  That  the  said  John  Gathrie  is 
bound  and  obliged,  as  soon  as  proper  securities  can  be  found  for  the  sums  of  money 
under  his  management  as  aforesaid,  to  invest  the  same  in  heritable  security  yielding 
five  per  cent  of  interest ;  and  to  pay  over  the  interest  arising  therefrom,  after  deduction 
of  the  expenses  of  management,  yearly  to  the  pursuer  during  his  life ;  and,  after  his 
death,  to  his  lawful  begotten  children,  share  and  share  alike,  and  to  their  heirs  and 
assignees." 

Lord  Alloway  found  in  reference  to  the  above  clause  in  the  will,  "  that,  from  the 
terms  of  that  settlement^  the  pursuer  cannot  claim  any  part  of  that  residue,  nor  of  the 
interest  as  the  accessory  thereof,  until  twenty  years  after  the  death  of  the  testator,"  and 
to  this  judgment  the  Court  adhered ;  but  the  interlocutor  was  kept  open  by  a  petition 
on  the  part  of  Mr.  Hardman,  praying  for  an  allowance  out  of  the  interest  He  and  his 
three  daughters  then  brought  an  action  of  aliment,  which  having  been  conjoined  with 
the  original  process,  the  Court  ordered  the  opinion  of  English  counsel  to  be  taken  on  a 
joint  Case,  in  reference  to  the  following  queries : — 

[922]  1.  Has  H.  A.  Hardman,  or  have  his  children,  any  vested  right  or  interest 
whatever  in  the  funds  so  placed  in  trust,  before  the  expiry  of  the  twenty  years  ?  Or 
do  the  words,  "  at  the  expiration  of  the  said  term,  I  give^"  <&c.  prevent  their  right  or 
interest  from  vesting  till  that  term  shall  have  passed? 

"2.  If  there  is  any  such  interest,  what  is  the  nature  of  that  interest  or  right 
vested  in  H.  A.  Hardman  or  his  children,  before  the  expiry  of  the  twenty  years,  (the 
period  of  accumulation,)  in  the  balance  or  residue  of  the  testator's  personal  estate  in 
the  hands  of  Mr.  Guthrie,  and  held  by  him  as  trustee  under  the  above  will?  In 
particular,  is  the  interest  of  the  foresaid  persons,  or  either  of  them,  an  immediate  vested 
interest  ? 

"  3.  Does  the  whole  of  this  balance  belong  to  Henry  Anthony  Hardman  himself, 
with  full  power  to  assign  and  dispose  of  his  right  in  such  manner  as  he  may  think 
proper,  either  to  strangers  during  his  life,  for  a  valuable  cause  or  otherwise,  or  to  his 
children  at  his  death,  in  such  a  manner  as  he  may  think  proper  to  apportion  it ;  or  may 
he  bequeath  it  to  strangers  to  the  prejudice  of  his  children  ? 

"  4.  Is  it  competent,  according  to  the  law  of  England,  for  a  Court  of  Equity  to 
award  an  aliment  to  H.  A.  Hardman  out  of  the  trust-property  in  the  hands  of  the 
defender  Mr.  Guthrie,  if  the  circumstances  be  such  as  to  require  it  ? — Counsel  keeping 
in  view  the  last  clause  of  the  will  quoted  on  p.  6.^ 

«5.  Is  it  competent,  according  to  the  law  of  England,  for  a  Court  of  Equity  to 
award  an  aliment  to  each  of  the  children  of  the  said  H.  A.  Hardman  out  of  the  trust- 
property  in  the  hands  of  the  defender,  Mr.  Guthrie,  if  the  circumstances  be  such  as  to 
require  it  ? — Counsel  keeping  in  view  the  last  clause  of  the  will  quoted  on  p.  6.^ 

*'  6.  If  you  are  of  opinion  that  it  is  competent  to  award  such  aliment,  are  the 
circumstances  of  H.  A.  Hardman  and  his  children,  as  appearing  from  the  condescendence 
herewith  sent,  such  that  a  Court  of  Equity  in  Englsnd  would,  in  your  opinion,  con- 
sider it  to  be  just  and  proper  to  award  a  reasonable  sum  of  aliment  to  Mr.  Hardman, 
or  to  his  children,  or  to  both  ? 

"  Adverting  to  the  claims  of  Mr.  H.  A.  Hardman  and  his  children,  the  counsel  are 
requested  to  mention  any  other  points,  and  their  opinion  tiiereon,  which  seem  to  them 
to  be  material  in  the  determination  of  such  claims." 

These  questions  having  been  laid  before  John  Bell,  William  [923]  Home,  and  John 
Fonblanque,  Esquires,  they  delivered  the  subjoined  opinions.' 


1  The  clause  referred  to  was  that  making  a  provision  for  the  support  of  Mr.  Haidman. 

2  Opinion  of  Mr.  BeU. — "  I  have  perused  the  case  left  with  me,  (which  I  have 
signed,)  and  the  papers  to  which  it  refers.     In  my  opinion,  Mr.  Hardman  and  his 
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[921]  The  Court  upon  advising  these  opinions^  refused  the  petition  which  had  been 
presented  by  Mr.  Hardman : — "  And  further,  in  relation  to  the  said  supplementary 
summons  of  aliment,  find  that  the  said  Mr.  Hardman  is  not  entitled  to  claim  an  aliment 
[926]  for  himself  out  of  the  funds  in  the  bands  of  the  defenders,  the  trustees,  and  so 

children  have  now  a  vested  interest  in  the  fund  referred  to  in  the  first  query,  subject 
only  to  a  variation  in  the  amount  of  their  shares  by  other  children  being  bom  within 
the  twenty  years,  who  would  be  let  in  to  take  a  share  as  children.     If  this  was  the 
common  case  of  a  gift  to  A.  in  life,  with  remainder  to  the  children  of  B.,  I  conceive  this 
would  be  very  clear ;  Divisme  v.  Mello,  1  Yes.  Chan.  Ca.  537  ;  Middleton  v.  Messenger, 
5  Yes.  p.  136.     The  difficulty  arises  from  the  words,  *  at  the  expiration  of  that  term  I 
'^  give,'  which  appear  to  annex  the  term  of  payment  to  the  substance  of  the  gift.     But, 
in  the  first  place,  this  is  a  gift  of  a  particular  portion  of  the  residue  of  his  property ; 
so  that  if  they  do  not  take  a  vested  interest,  and  neither  Mr.  Hardman,  or  any  of  his 
children  should  be  living  at  the  end  of  the  twenty  years,  this  property  would  be 
undisposed  of ;  and  it  is  very  improbable  that  the  testator  should  intend  that  the  right 
of  Mr.  Hardman  and  his  present  children  should  depend  on  their  living  till  the  end  of 
twenty  years,  when  he  would  be  sixty  years  of  age,  and  his  eldest  daughter  upwards  of 
thirty.     But,  in  the  next  place,  this  property  is  immediately  put  in  trust,  and  no  other 
trust  is  contemplated  than  the  benefit  of  Mr.  Hardman  and  his  children;  and  the 
accumulation  which  is  to  take  place  is  to  be  for  their  benefit ;  so  that  I  think  it 
reasonable  to  consider  it  as  an  immediate  gift  in  trust  for  them,  and  the  latter  words  as 
only  referring  to  the  time  of  distribution.     The  reasoning  of  Lord  Alvanley  in  Booth 
17.  Booth,  4  Yes.  399,  the  case  of  Love  v.  UEstrange,  3  Bu.  Pari.  Cases,  337,  there 
referred  to,  and  the  observations  of  Sir  W.  Grant  on  that  case,  in  Harrison  v.  Graham, 
6  Yes.  p.  239,  appear  to  me  to  support  this  opinion ;  and  this  case  differs  materially 
from  that  where  a  legacy  is  given  at  twenty-one,  or  on  the  day  of  marriage,  where  the 
day  is  uncertain  and  never  arrives. 

"  2.  The  interest  of  Mr.  Hardman  and  his  children  is,  in  my  opinion,  such  as  I 
have  stated  in  answer  to  the  preceding  query.  If  he  marries  again,  and  has  children, 
each  child,  as  it  comes  into  ease^  will  take  a  vested  interest.  Thus,  if  he  has  nine 
children  in  all  within  the  twenty  years,  including  his  present  children,  the  residue, 
principal  and  interest,  at  the  end  of  twenty  years,  will  be  to  be  divided  into  ten  shares ; 
and  he  and  each  child  will  take  one  share ;  and  if  any  child  dies  in  the  mean  time,  its 
representative  will  be  entitled  to  its  share.  The  shares,  in  my  opinion,  are  vested  in 
interest  now,  though  liable  to  be  varied  in  amount,  and  not  payable  till  the  end  of  the 
twenty  years. 

"  3.  The  whole  balance  does  not,  in  my  opinion,  belong  to  Mr.  Hardman,  but  only 
such  share  as  above  expressed,  which  he  may,  in  my  opinion,  dispose  of  as  ho  pleases, 
either  to  his  children  or  strangers ;  but  which  would  not  be  payable  to  them  till  the 
end  of  the  twenty  years.  He  may,  by  a  deed,  for  a  valuable  consideration,  or  by  his 
will,  give  such  share  to  strangers,  in  prejudice  of  his  children. 

"4.  I  am  not  aware  of  any  case  like  this,  where  an  English  Court  has  gone  the 
length  of  awarding  aliment  to  a  person  situated  as  Mr.  H.  A.  Hardman  is,  even  though 
he  has  a  vested  interest  in  his  share. 

"  5.  I  am  of  opinion  it  would  be  competent  to  the  Court  of  Chancery  in  England, 
in  a  case  like  this,  to  award  an  aliment  to  each  of  the  children  of  Mr.  Hardman  out  of 
the  income  of  the  trust-property  in  the  hands  of  the  trustee,  Mr.  Guthrie  ;  it  being  first 
satisfied,  that,  according  to  the  true  construction  of  the  will,  they  took  a  vested  intere8t, 
though  subject  to  be  varied  in  the  manner  I  have  expressed :  But  this  would  be  limited, 
so  as  in  no  reasonable  probability  to  exceed  what  they  would  be  entitled  to  as  income, 
in  any  probability  of  an  increased  number  of  children  within  the  twenty  years,  as  well 
as  by  what  is  a  reasonable  allowance  for  their  education,  having  regard  to  their  expec- 
tances ;  for  the  Court  does  not  proceed  in  the  idea  of  benefiting  the  parent  individually, 
but  on  the  necessity  of  giving  the  children  an  education,  without  which  they  will  not 
be  enabled  to  e^joy  their  future  fortune,  and  without  depriving  the  parent  of  his  own 
income,  if  it  is  not  more  than  sufficient  to  support  him  in  that  state  of  life  which  he  has 
been  used  to,  and  which  it  may  be  for  the  benefit  of  his  children  themselves  that  he 
should  support^  with  a  view  to  their  future  introduction  into  life.  But  I  think,  if  the 
Court  allowed  the  father  maintenance  for  his  children  in  such  a  case  as  this,  it  would 
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far  assoilzie  from  the  conclusions  of  the  said  sammons,  and  decern  :  Bat  find  that  it  is 
competent  to  assign  a  suitable  aliment  to  each  of  the  pursuer's  three  daughters  mentioned 
in  the  said  summons^  and  that  they  are  entitled  to  chum  such  aliment  out  of  the  interest 
and  dividends  of  the  said  trust-funds ;  and  remit  to  the  Lord  Oidinaiy  to  consider  the 

require  security  for  the  payment,  if  accidentally  the  allowance  should  exceed  what  they 
might  ultimately  be  entitled  to  as  income,  in  consequence  of  the  birth  of  other  children 
or  otherwise,  but  which  it  would  take  all  due  care  to  guard  against  in  apportioning  the 
allowance ;  for  when  the  fund  came  to  be  divided,  the  allowance  of  each  child,  for  its 
aliment,  must  be  deducted  from  what  would  otherwise  be  the  accumulation  of  the 
income  of  its  share,  and  allowed  for  accordingly." 

Opinion  of  Mr.  Home. — "  1  and  2.  I  am  of  opinion  that  Mr.  H.  A.  Hardnian  and 
his  children  are  respectively  entitled,  under  the  will,  to  immediate  vested  interests  to 
the  trust-funds  in  question,  as  tenants  in  common,  subject  only  to  such  diminutians  of 
their  present  shares  or  proportions  as  may  be  occasioned  by  the  birth  of  any  other  child 
or  children  before  the  expiration  of  the  twenty  years ;  and  that  if  no  other  child  is 
bom  to  Mr.  H.  A.  Hardman  before  that  period,  himself  and  his  present  children  will 
remain  entitled  to  equal  shares  of  the  present  fund,  with  the  intermediate  accumulations 
of  interest ;  but  that  if  any  other  children  are  bom  before  that  time,  they  will,  upon 
their  births,  be  respectively  let  in  to  take  equal  shares  with  their  father,  and  brothers 
and  sisters ;  and  that  such  after-born  children  will  be  respectively  entitled  to  vested 
interests  in  their  shares,  in  the  same  manner  as  is  the  case  with  Mr.  H.  A.  TTjutiTnun 
and  his  present  children.     The  consequence  of  this,  according  to  the  law  of  England, 
will  be,  that  the  shares  of  Mr.  H.  A.  Hardman  and  each  of  his  children  (liable  only  to 
bo  varied  in  amount  by  the  events  I  have  mentioned)  are  to  be  considered  as  their 
present  absolute  properties  respectively,  and  transmissible  as  such  to  their  legal  repre- 
sentatives, if  they  die  without  making  any  disposition  of  them  by  will  or  otherwise  in 
their  lifetime ;  and  that  Mr.  H.  A.  Hardman,  and  such  of  his  children  as  may  be  of 
competent  age,  may,  by  deed  or  will,  dispose  of  their  respective  shares,  as  they  may 
think  proper,  during  their  lives,  notwithstanding  they  may  die  before  the  expiration 
of  the  twenty  years,  when  the  shares  are  to  come  into  actual  possession. 

**  3.  Mr.  H.  A.  Hardman's  ownership  and  power  of  disposition  are  confined  to  his 
own  share  of  the  trust-funds;  and  as  to  this  share  he  is  absolute  owner,  and  may 
dispose  of  it  as  he  thinks  proper,  by  deed  or  will. 

^'  4.  I  am  not  aware  of  a  Court  of  Equity  in  England  having  ever  made  to  a  parent 
any  allowance  for  his  own  maintenance  out  of  a  trust-fund  bequeathed  to  him,  with  a 
clause  of  accumulation,  such  as  is  contained  in  the  present  will ;  and  I  think  that  it  is 
not  competent  to  an  English  Court  of  Equity  to  break  in  upon  the  accumulation 
directed  by  the  will,  so  as  to  authorize  any  allowance  to  be  made  to  Mr.  H.  A.  Hardman 
for  his  individual  maintenance. 

^*  5,  and  6.  I  continue  of  the  opinion  which  I  gave  upon  the  subject  of  these 
questions  on  the  7th  of  August  last,  and  beg  to  refer  to  that  opinion  accordingly." 

Opinion  of  Mr.  Hornet  above  referred  to, — "  1.  Although  I  am  not  aware  of  a  case 
circumstanced  like  the  present,  yet  I  think  that  it  is  competent  to  a  Court  of  Equity 
(according  to  the  principles  upon  which  such  Courts  proceed  in  England)  to  direct  an 
allowance  to  be  made,  by  way  of  maintenance,  for  the  present  children  of  Mr.  Henry 
Anthony  Hardman  out  of  the  interest  of  their  presumptive  shares,  reserving  to  itself 
the  power  of  making  an  adequate  compensation  out  of  the  remainder  of  their  shares  at 
the  time  of  ultimate  division,  in  favour  of  such  children,  if  any,  as  may  be  hereafter 
bora,  so  as  to  make  all  the  shares  equal.  I  think  that  a  Court  of  Equity  would  not 
break  in  upon  the  capital  of  the  presumptive  shares  of  the  present  children,  and  that  it 
would  not  make  any  order  for  an  allowance  or  advance  to  their  father.  I  think  that 
the  circumstances  of  Mr.  Henry  Anthony  Hardman  and  his  children,  as  stated  in  the 
condescendence  accompanying  this  case,  are  such  as  would  induce  a  Court  of  Equity  to 
make  the  allowances  I  have  mentioned." 

Opinion  of  Mr.  Fonblanque. — "  1.  The  subject  of  the  bequest  being  a  residue,  I  am 
of  opinion  that  Mr.  H.  A.  Hardman,  and  such  of  his  children  as  were  then  bom,  took 
a  vested  interest  in  such  residue  upon  the  death  of  the  testator. 

^*  2.  The  interest,  though  deferred  as  to  possession,  is  a  vested  interest,  and,  as  such. 
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state  of  the  said  funds,  and  to  modify  and  decern  for  such  aliment  as  shall  appear  to 
him  to  be  suitable,  and  to  adjust  the  security  to  be  found  on  the  part  of  the  pursuers 
for  the  security  of  the  shares  of  any  future  children  of  the  said  Mr.  Hardman,  and  to 
adjust  all  other  particulars  respecting  the  said  aliments,  and  to  do  therein  as  to  his 
Lordship  shall  seem  just :  And  further  find,  de  novOf  that,  in  the  whole  circumstances  of 
this  case,  it  is  proper  that  the  whole  expenses  incurred  by  both  parties  should  [926]  be 
paid  out  of  the  trust-funds,  and  remit  to  the  Lord  Ordinary  to  modify  the  same,  and  to 
decern  accordingly." 

The  case  having  then  returned  to  the  Lord  Ordinary,  his  Lordship  found  each  of 
the  children  entitled  to  L.200  per  annum,  until  some  change  of  circumstances  should 
take  place.  Thereafter  Mr.  Hardman  married  a  second  time  ;  and  haying  had  another 
daughter,  he  brought  an  action  of  aliment  on  her  behalf ;  and  the  Lord  Ordinary  having 
reported  it  on  Cases  to  the  Court,  two  questions  arose :  First,  Whether  the  aliment 
payable  to  the  children  should  be  taken  from,  and  be  a  burden  upon  the  whole  annual 
proceeds  of  the  trust-estate  generally,  or  whether  it  should  be  chargeable  upon  the 
interest  of  the  share  efifeiring  to  each  child  ?  and,  secondly.  What  should  be  the  amount 
of  aliment  payable  for  each  child,  keeping  in  view  the  difference  in  their  ages  ? 

The  Court,  after  appointing  Mr.  Wfdter  Cook  tutor  ad  litem  to  the  children,  (for 
whom  a  case  was  lodged,)  and  after  Mr.  Hardman  had  consented  that  the  interest  of 
his  share  should  be  chargeable  with  a  part  of  the  aliment,  pronounced  this  interlocutor : 
— "  Find,  in  the  present  circumstances  of  the  pursuer's  family,  that  he  is  entitled  to 
draw  of  aliment  for  his  family  L.750  sterling  yearly  from  John  Guthrie,  Esq.  trustee 
of  the  deceased  Moritz  Hardman,  at  two  terms  in  the  year,  Whitsunday  and  Martinmas, 
and  beginning  the  first  term's  payment  at  the  first  term  of  Whitsunday  after  the  birth 
of  his  youngest  daughter,  being  Whitsunday  1825,  ay  and  until  some  further  applica- 
tion shall  be  made  to  the  Court  on  account  of  any  change  of  circumstances,  with 
interest  of  each  term's  payment  from  the  respective  terms  at  which  they  fell  due,  till 
paid ;  and  further  find,  of  consent  of  the  pursuers,  that  the  pursuer  Henry  Anthony 
Hardman's  own  share  of  the  funds  shall  be  charged  with  an  equal  share  of  the  whole 
aliment  paid  since  the  testator's  death  ;  and  further  find  that  the  aliment  hitherto  paid, 
and  the  aliment  to  be  paid  under  the  present  decree,  is  exclusive  of  legacy  duty,  which 
must  be  paid  out  of  the  other  funds  in  the  executor's  hands,  and  decern :  Find  that 
the  expenses  incurred  by  all  the  parties  fall  to  be  paid  out  of  the  trust-funds,  and  remit 
the  accounts  of  expenses,  when  lodged,  to  the  auditor  to  tax  the  same,  and  to  report." 

[Cf.  Hardman  v.  Bouget's  Trustees,  4  D.  1508.] 


transmissible  to  the  personal  representatives  of  the  parties  interested,  in  the  event  of 
their,  or  either  of  them,  dying  within  the  term. 

"  3.  I  am  of  opinion  that  Mr.  Hardman  is  not  entitled  to  the  whole  residue,  but 
only  to  his  share  as  tenant  in  common  with  such  of  his  children  as  were  bom  at  the 
testator's  death,  or  may  be  born  within  the  term. 

'*  4.  As  the  share  of  Mr.  Hardman  cannot  be  ascertained  until  the  expiration  of  the 
term,  I  am  of  opinion  that  a  Court  of  Equity  would  not  direct  any  part  of  the  fund  to 
be  applied  to  the  maintenance  of  Mr.  Hardman,  and  particularly  as  the  testator  appears 
to  have  intended  another  fund  to  be  the  only  one  applicable  to  such  purpose. 

"  5.  The  clause  of  the  will  referred  to  (p.  6)  does  not^  in  my  opinion,  apply  to  the 
children,  if  their  father  be  not  of  ability  to  maintain  them ;  and  1  incline  to  think  that 
as  the  legacy  is  vested,  and  not  given  over,  though  it  may  be  reduced  in  amount  by  the 
births  of  other  children,  a  Court  of  Equity  would,  if  the  father  be  not  of  ability  to 
maintain  them,  direct  an  allowance  to  be  made  for  such  purpose,  as  such  allowance 
would  manifestly  be  for  the  benefit  of  all  the  children. 

'<  6.  I  am  of  opinion  that  the  amount  of  Mr.  Hardman's  income  is  so  very  inadequate 
to  the  maintenance  of  his  children  in  the  manner  that  their  expectations  require,  that 
a  Court  of  Equity  would  direct  an  allowance  to  be  made  to  them  for  such  purpose." 
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No.  332.  VI.  Shaw  927.    6  June  1828.     Ist  Div.—LoTd  Meadowbank. 

Rev.  D.  Wilson,  Pursuer. 

Colonel  V.  Agnbw,  Defender. — Jameson — Pyper. 

Process — ITrans/erenee], — An  action  having  been  raised  against  an  heir  of  entail  for  a 
personal  debt,  and  he  having  died — Held  competent  to  transfer  it  against  the  next 
heir  of  entail,  (who  alleged  he  did  not  represent  him,)  reserving  all  defences  as  to 
liability. 

Mr.  Wilson  raised  an  action  of  declarator  and  relief  and  payment  against  the  late 
John  Vans  Agnew,  Esq.  of  Sheuchan,  which  fell  asleep ;  and,  on  the  death  of  Mr. 
Agnew,  he  was  succeeded  as  heir  of  entail  by  the  defender.     Mr.  Wilson  then  raised 
an  action  of  wakening  and  transference  against  the  defender,  "  as  immediate  yonnger 
brother  and  nearest  lawful  heir  at  law,  or  of  provision  or  tailzie,  to  the  said  John  Vans 
Agnew,  or  as  otherwise  representing  his  brother  on  one  or  other  of  the  passive  titles 
knowQ  in  law.''     Colonel  Agnew  stated  in  defence,  that  he  did  not  represent  his 
brother  on  any  passive  title,  and  therefore  it  ¥ras  incompetent  to  transfer  the  action 
against  him.     The  Lord  Ordinary  having  "  wakened  and  transferred,  and  decerned  in 
statu  qiWf  reserving  all  defences  to  the  parties,"  Colonel  Agnew  reclaimed ;  but  the 
Court,  after  hearing  his  counsel  in  showing  cause,  refused  his  reclaiming  note,  being 
satisfied  that  thi3  action  was  competent  to  the  effect  of  being  wakened  and  transferred  ; 
and  that,  by  the  reservation  of  all  defences,  the  question  as  to  whether  the  defender 
had  incurred  a  represent ition  and  liability  remained  entire. 


No.  336.  VI.  Shaw  929.    6  June  1828.    2nd  Div.— Lord  Cringletic. 

W.  Arroll  and  J.  Cook,  Pursuers. — Jeffrey — Jameson. 

R  Montgomery,  Defender. — Oreenshidds. 

Reparation — Expenses. — ^A  creditor  of  a  bankrupt  having  stipulated,  as  the  price  of  his 
accession  to  a  composition-contract,  that  he  was  to  receive  two  bills  of  a  certain  amount 
in  addition  to  the  composition ;  and  having  indorsed  these  bills  to  third  parties,  who 
charged  the  bankrupt  thereon ;  and  the  bankrupt  having  presented  bills  of  suspension, 
on  the  allegation  that  they  were  not  onerous  bond  fide  indorsees,  which  he  ultimately 
referred  to  their  oaths ;  and  they  having  deponed  negative,  in  consequence  of  which 
the  bills  were  refused,  with  expenses — Held  that  the  bankrupt  was  not  entitled  to 
recover  from  the  creditor  the  expenses  incurred  by  him,  and  awarded  against  him  in 
these  suspensions. 

The  pursuer  Arroll,  having  become  bankrupt,  offered  his  creditors  a  composition,  for 
payment  of  which  Cook,  along  with  another  creditor  now  deceased,  became  cautioner. 
All  the  creditors  accepted  the  composition ;  but  the  defender  Montgomery,  who  held  a 
bill  of  the  bankrupt's  for  L.300,  demanded  and  obtained  from  Arroll,  as  the  price  of  his 
accession,  two  biUs  of  L.89  each,  dated  in  July  1819,  and  payable  at  eighteen  and 
twenty-one  months,  over  and  above  the  composition  on  his  debt.  These  bills  Mont- 
gomery indorsed  to  third  parties.  In  December  1820,  before  the  first  fell  due,  Arroll 
wrote  Montgomery,  stating  that  he  did  not  mean  to  pay  the  bills,  as  they  had  been 
illegally  extorted  from  him ;  and  in  answer  he  received  from  Montgomery  the  following 
letter : — "  Sir,  I  received  yours  about  the  two  bills  I  got  from  you,  which  I  have  paid 
away  out  of  my  hands,  and  has  got  value  for  them.  I  would  recommend  it  to  you  to 
look  after  them  when  they  fall  due,  as  I  am  determined  to  let  them  take  their  full 
weight,  having  taken  advice  on  the  subject."  Accordingly,  when  the  first  bill  fell  due, 
a  charge  was  given  by  the  holder  Marshall  to  Arroll,  who  presented  a  bill  of  suspension, 
on  the  ground  that  Marshall  was  not  a  bond  fide  onerous  indorsee,  but  containing  no 
reference  of  that  matter  to  his  oath. 

The  Lord  Ordinary  having  refused  the  bill,  Arroll  reclaimed  to  the  Court,  who,  after 
allowing  a  condescendence  by  ArroU,  altered,  and  remitted  to  pass  the  biU  on  caution ; 
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but,  on  a  reclaiming  petition  for  Marshall,  they  again  altered,  and  remitted  to  find  that 
it  waa  only  competent  to  prove  that  he  was  not  a  bond  fide  onerous  indorsee  by  his  writ 
or  oath.  Reference  haying  been  made  accordingly,  Marshall  deponed  that  he  was  an 
onerous  bond  fide  holder ;  and  the  bill  was  consequently  refused,  and  Arroll  found 
liable  in  expenses. 

When  the  second  bill  fell  due,  a  charge  was  in  like  manner  given  on  it^  and  a  bill 
of  suspension  presented ;  and  a  reference  having  been  made  in  the  Bill-Chamber  to  the 
oath  of  the  holders,  [930]  and  they  having  deponed  that  they  were  onerous  bond  fide 
indorsees,  this  bill  was  also  refused,  with  expenses. 

Thereupon  Arroll,  and  Cook  his  cautioner,  raised  an  action  against  Montgomery,  the 
creditor  to  whom  the  bills  had  been  granted,  concluding  for  repetition  of  the  amount  of 
the  bills,  and  for  the  expenses  incurred  in  the  above-mentioned  suspensions.  In  this 
action  the  Lord  Ordinary  assoilzied  Montgomery ;  but  the  Court  altered  his  Lordship's 
interlocutor,  and  decerned  for  repetition  of  the  amount  of  the  bills,  and  remitted  to  his 
Lordship  to  hear  parties  on  the  conclusion  for  the  expenses  of  the  suspension,  as 
mentioned  ante,  Vol.  FV.  No.  324,  (which  see). 

On  the  cause  returning  to  the  Lord  Ordinary,  his  Lordship,  after  hearing  parties, 
assoilzied  the  defender  from  the  conclusion  in  question. 
Arroll  and  Cook  then  reclaimed,  and  pleaded — 

This  action  is  properly  for  reparation  of  loss  and  damage  arising  from  the  illegal  act 
of  the  defender ;  and  the  loss  incurred  by  the  expense  of  the  suspensions  is  in  the  same 
situation  with  that  suffered  by  the  pursuer  being  compelled  to  pay  the  bills,  provided 
the  pursuer  was  justified  in  incurring  that  expense.  Now  the  defender  having  indorsed 
away  the  bills  avowedly  for  the  purpose  of  enforcing  payment,  and  having  stated  in  his 
letter  of  the  20th  of  December  that  he  had  taken  advice  on  the  point,  and  was  *'  deter- 
mined to  let  them  take  their  full  weight,"  the  pursuer  had  reasonable  grounds  to  believe 
that  the  indorsees  were  not  bond  fide  holders,  and  was  entitled  to  adopt  measures  for 
having  that  point  ascertained ;  and  even  although  he  might  have  carried  the  litigation 
in  the  first  suspension  too  far  without  making  the  reference,  (which  could  scarcely  be 
said  when  by  one  interlocutor  the  Court  passed  the  bill,)  still  he  was  fairly  entitled  to 
be  relieved  by  the  defender  of  the  expense  of  such  part  of  the  proceedings  as  was 
necessary  in  order  to  obtain  the  oaths  of  the  indorsees,  since  it  was  owing  to  Ms  own 
tortious  act  in  indorsing  the  bills  that  the  pursuer  had  been  made  liable  to  a  charge  at 
the  instance  of  third  parties. 
To  this  it  was  answered — 

The  principle  applies  here,  which  is  laid  down  by  Erskine  in  regard  to  cautioners, 
(3  Ersk.  3,  65,  and  86,)  that  "  where  a  cautioner  (who  is  a  creditor  in  respect  of  the 
principal  debtor)  has,  upon  frivolous  grounds,  suspended  the  creditor's  charge,  or  suffered 
adjudication  to  pass  against  his  estate,  he  cannot  claim  against  the  principal  debtor  any 
sum  in  name  of  such  damage ;  for  he  ought  to  have  paid,  and  relied  on  his  right  of 
relief."  As  the  pursuer  here,  therefore,  ought  to  have  known  that  he  could  [931]  not 
suspend  the  charge  on  the  bills  at  the  instance  of  third  parties,  unless  he  could  prove 
by  their  writ  or  oath  that  they  were  not  onerous  and  bond  fide  indorsees,  and  as  the 
event  showed  that  he  had  no  sufficient  grounds  to  believe  that  they  were  not  so,  the 
expenses  incurred  by  him  were  incurred  by  his  own  fault,  and  the  defender  cannot  be 
made  liable  for  them.  The  pursuer,  in  the  words  of  Mr.  Erskine,  **  ought  to  have  paid, 
and  relied  on  his  right  of  relief." 

The  Courts  by  a  majority,  adhered  to  the  Lord  Ordinary's  interlocutor. 

Lord  Justiob-Clbrk. — I  confess  that  this  part  of  the  case  appears  to  me  to  stand  on 
a  footing  different  from  that  which  was  formerly  before  us.  We  must  attend  to  the 
whole  circumstances  in  which  the  charges  on  the  bills  were  resisted  by  Arroll.  In 
December,  before  they  fell  due,  Montgomery  wrote  to  him  that  he  had  indorsed  away 
the  bills,  and  got  value  for  them,  and  warned  him  to  prepare  to  pay  them  when  they 
fell  due.  Then  a  charge  on  one  of  the  bills  is  given,  which  Arroll  suspends,  on  the 
ground  that  the  holder  is  not  an  onerous  bond  fide  indorsee.  He  does  not,  however, 
refer  this  to  his  oath ;  but  when  the  bill  is  refused,  he  goes  to  the  Inner  House,  and 
though,  by  the  statements  in  his  condescendence,  he  at  first  induces  the  Court  to*  pass 
the  bill,  yet  it  is  finally  found  that  the  ground  of  suspension  can  only  be  proved  by  the 
holder's  writ  or  oatL     The  oath  is  accordingly  taken,  and  is  negative  of  the  allegation. 
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The  charge  on  the  second  bill  is  then  given ;  the  same  couise  is  adopted,  and  the  same 
result  follows ;  and  it  is  for  the  expenses  incurred  by  him,  and  awarded  against  him  in 
these  processes,  that  he  now  seeks  restitation.  The  question  just  comes  to  this — Is  he 
to  be  indemnified  for  the  consequences  of  the  bad  advice  which  he  received  to  make  this 
improper  and  unjustifiable  defence  as  against  the  holders  of  the  bills  f  I  do  not  think 
he  should,  and  I  am  for  adhering  to  the  Lord  Ordinary's  interlocutor. 

Lord  Allowat. — ^The  passage  quoted  from  Erskine  does  not  apply.  It  is  clear  that 
a  cautioner  is  not  entitled  to  the  expense  of  resisting  a  just  demand  for  the  debt  which 
he  has  bound  himself  to  pay ;  or  if  the  pursuer  here  had  brought  suspensions  on  firivolous 
grounds,  he  could  not  have  recovered  the  expenses.  But  I  bring  it  to  this  proposition 
— Whether  the  suspensions  were  presented  on  frivolous  or  improper  grounds  ?  Now  I 
do  not  think  they  were.  I  think  the  pursuer  was  entitled  to  state  the  matter  to  the 
Court,  and  inquire  whether  the  holders  were  not  confident  with  Montgomery,  and  that 
there  were  no  improper  proceedings  on  his  part 

Lord  Glbnleb  concurred  with  Lord  JusTiGB-CiiSRK. 


No.  888.  VI.  Shaw  935.    7  June  1828.    2iid  Div.— Lord  Cringletie. 

D.  Macra,  Pursuer. — Buchanan. 

T.  M*Kenzie,  Defender. — Ivory. 

Landlord  and  Tenant — [Claim  for  Improvements — Tacit  Ahandonmi&U] — Singular 
Succeaior. — 1. — A  purdiaser  of  lands  held  bound  by  articles  of  set,  according  to 
which  the  lands  were  let,  the  articles  being  signed  by  the  former  landlord  and  the 
tenantry,  and  containing  a  clause  declaring  that  they  should  be  as  effectual  as  if 
engrossed  in  the  leases,  but  the  leases  themselves  making  no  reference  to  the  articles. 
— 2. — A  tenant  being  entitled  to  meliorations  to  be  paid  by  the  incoming  tenant ; 
and  his  son  having,  at  the  expiry  of  the  lease,  taken  a  new  tack  under  articles  of  set 
which  provided  that  he  should  be  entitled,  at  the  end  of  the  new  lease,  to  the  meliora- 
tions paid  to  the  former  tenant ;  but  no  appraisement  of  the  meliorations  having  been 
made  at  the  end  of  the  old  lease — Held,  that  there  was  no  claim,  at  the  expiry  of  the 
new  lease,  for  any  meliorations  as  under  the  old  lease. 

In  1793,  the  commissioners  of  M'Kenzie  of  Seaforth  let  to  Captain  Duncan  Macra, 
with  power  to  assign  to  his  brother  Kenneth,  the  farm  of  Easter  Inverenate,  part  of  his 
estate  of  Kintail,  for  nineteen  years  from  Whitsunday  1794,  at  a  rent  of  L.130.  The 
lease  was  general  in  its  terms,  containing  merely  the  description  of  the  lands  let,  the 
period  of  endurance,  and  the  rent ;  and  it  contained  no  reference  to  any  articles  of  set, 
as  fixing  the  particular  stipulations  of  the  contract.  It  had  always  been  the  use,  how- 
ever, to  let  the  farms  on  this  and  Seaforth's  other  properties  by  reference  to  articles  of 
set  applicable  to  the  whole  estate ;  and  in  the  year  1793,  when  the  greater  part  of  the 
estate  fell  out  of  lease,  and  had  to  be  relet,  a  new  set  of  articles  was  prepared  for  the 
property  in  question.  Instead,  however,  of  the  new  leases  referring  to  the  articles,  the 
latter  bore  to  have  been  agreed  to  by  Seaforth's  commissioners,  and  the  several  tenants 
subscribing,  and  were  subscribed  accordingly  by  the  commissioners  and  the  tenants ; 
and  they  contained  a  clause  declaring,  "  that  the  articles  and  conditions  herein  specified 
shall  be  equally  binding  on  the  said  parties,  and  as  valid  and  effectual  to  all  intents  and 
purposes,  as  if  the  same  had  been  vei'batim  inserted  in  the  respective  tacks  entered  into 
between  the  said  commissioners  on  the  one  part,  and  the  said  tacksmen  and  tenants  on 
the  other  part"  These  articles  were  signed  by  Macra  of  the  same  date  with  his  lease, 
and  they  were  recorded  in  the  Sheriff  books  of  Ross  in  the  year  following.  The  whole 
regulations  as  to  cropping,  meliorations,  &c.  were  contained  in  these  articles,  which 
provided,  as  to  meliorations,  that  the  tenants  should,  at  their  entry,  pay  to  the  outgoing 
tenant  the  amount  of  any  that  might  be  due  to  them  under  the  previous  set  of  leases 
granted  in  1787 ;  and  that,  at  the  end  of  the  leases,  they  should  be  entitled  to  repay- 
ment from  the  landlord  of  such  amount,  together  with  two-thirds  of  any  meliorations 
which  might  be  made  by  themselves  in  the  course  of  the  lease,  to  be  ascertained  by 
comprisement  of  two  neutral  persons,  provided  their  claim  should  not  [936]  exceed  one 
full  year's  rent  of  the  farm.     The  tenants  were  taken  bound,  on  the  other  hand,  in  the 
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case  of  deterioration  in  the  houses,  &c.  to  pay  the  amount  to  the  landloid,  at  the  end 
of  the  lease,  for  determining  which  it  was  provided  that  the  houses,  &c,  should  be 
valued  within  six  months  of  the  date  of  the  lease,  and  again  at  its  expiry.  Captain 
Duncan  Macra  entered  into  possession  under  bis  tack ;  but  no  valuation  of  the  buildings 
was  made,  and  no  ascertainment  of  the  meliorations  due  to  the  prior  tenant,  who  was 
the  father  of  the  tenants  under  the  new  lease,  and  had  become  insolvent  before  the 
expiry  of  his  own  lease.  In  1801  (Kenneth  having  died)  Captain  Duncan  Macra,  with 
consent  of  the  landlord,  assigned  his  lease  to  the  present  pursuer,  it  being  provided  that 
the  buildings,  &c.  should  be  comprised  at  his  entry,  and  that  he  should  pay  meliora- 
tions for  them  to  the  extent  specified  in  the  articles.  In  1808,  the  late  Mr.  Kenneth 
M'Kenzie,  writer  to  the  Signet,  father  of  the  defender,  purchased  from  the  late  Lord 
Seaforth  the  lands  of  Inverenate  and  others,  to  which  he  received  a  disposition,  dated 
in  1807,  excepting  from  the  warrandice  the  current  tacks  stated  to  be  delivered  up  to 
him ;  and  among  these  tacks  there  was  one  granted  in  1801,  which  contained  a  refer- 
ence to  articles  of  set  in  these  words : — '*  Declaring,  &c.  that  these  presents  are  granted 
with  and  under  all  the  provisions,  restrictions,  reservations,  and  obligations  specified  in 
the  leases  of  the  said  lands  made  in  the  year  1792,  and  in  the  articles  of  set  made  in 
the  same  year." 

The  pursuer's  lease  having  expired  in  1813,  he  some  time  thereafter  raised  an  action 
against  the  defender,  concluding  for  payment,  to  the  extent  of  one  year's  rent,  of 
meliorations  alleged  to  have  been  made  on  his  farm  during  the  currency  of  the  lease, 
and  to  have  been  valued  under  an  entry  of  a  person  acting  as  factor  for  the  landlord, 
and  also  of  a  sum  of  L.69  said  to  have  been  paid  by  him  to  Captain  Duncan  Macra  as 
meliorations  due  under  the  former  lease  held  by  Captain  Macra's  father,  on  the  expiry 
of  which  the  lease  of  1793  was  granted,  and  which  provided  for  payment  of  meliora- 
tions, to  the  extent  of  a  year's  rent  (L.69),  by  the  incoming  to  the  outgoing  tenant. 

Against  these  claims  the  defender  contended  generally,  That  being  a  singular 
successor,  with  a  disposition  reserving  only  the  tacks,  and  making  no  mention  of  the 
articles  of  set,  of  which  he  and  his  father  were  entirely  ignorant,  he  could  only  be  bound 
by  what  appeared  on  the  face  of  the  tacks  themselves,  which  contained  no  reference  to 
the  articles  of  set ;  and  he  further  pleaded,  that  as  to  the  amount  paid  for  meliorations 
under  the  lease  1787,  as  there  had  been  no  valuation  at  its  expiry,  it  was  impossible 
now  to  ascertain  the  amount  or  if  [937]  there  were  any  meliorations  at  all ;  and,  at 
any  rate,  that  Captain  Macra,  to  whom  the  pursuer  had  paid  these  alleged  meliorations, 
had  no  right  to  them ;  and  as  to  the  meliorations  under  the  lease  1793,  that  there  had 
been  no  regular  comprisement,  and  that  the  valuation  founded  on  by  the  pursuer  was 
without  the  landlord's  authority,  and  by  a  person  who  was  not  his  factor ;  and  that  it 
was  not  an  estimate  of  meliorations,  but  of  the  whole  buildings  on  the  farm. 

To  this  it  was  answered.  That  the  articles  of  set  were  declared  in  grcemio  to  form 
part  of  the  tacks,  and  must  be  considered  to  be  so ;  and  that  the  pursuer  and  his  father 
must  be  held  to  have  known  of  these,  because  they  were  recorded  in  the  Sheriff  books 
of  the  county,  and  were  specially  referred  to  in  one  of  the  tacks  which  was  delivered  to 
the  late  Mr.  M^Kenzie  on  his  purchase ;  and  further,  that,  at  any  rate,  meliorations 
were  due  by  the  universal  custom  of  Uie  district ;  and  in  regard  to  the  special  objec- 
tions, that  the  omission  to  value  the  meliorations  at  the  end  of  the  first  lease  could  not 
forfeit  the  claim,  if  they  could  still  be  established  to  have  amounted  to  a  year's  rent, 
especially  as  in  substance  Uie  same  tenant  continued  in  possession ;  and  as  to  the  other, 
if  the  vsduation  made  was  not  to  be  binding,  there  was  still  room  for  proof  of  the  extent 
of  the  meliorations. 

The  Lord  Ordinary  assoilzied  the  defender ;  but  the  Court,  on  advising  a  reclaiming 
petition  for  the  pursuer,  after  ordering  Cases,  recalled  his  Lordship's  interlocutor,  and 
found  *'  that  the  defender  was  liable  in  any  obligation  that  attached  to  the  proprietor 
of  the  estate  under  the  articles  of  set  of  1 793 ; "  but,  at  the  same  time,  on  the  special 
defences,  repelled  the  claim  for  meliorations  under  the  lease  of  1787,  and  found  ''that 
at  present  there  is  no  sufficient  evidence  of  the  nature  and  extent  of  the  claim  of 
meliorations  made  under  the  lease  and  articles  of  1793 ;"  and  remitted  to  the  Lord 
Ordinary  "  to  hear  further,  and  to  do  thereafter  as  to  his  Lordship  shall  seem  just." 

Lord  Jubttck<7lbrk. — I  have  great  difficulty  in  acceding  to  one  part  of  the 
defender's  argument,  that  he  is  totally  liberated  from  any  obligation  under  the  articles 
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of  set  signed  by  the  same  parties,  and  of  the  same  date  with  the  leases.  The  leaae  is 
in  very  general  terms ;  but^  without  reference  to  the  general  use  and  practice  of  the 
country,  (which  the  Court  will  not  easOy  go  into  when  there  is  reaUy  a  basis  of  written 
contract,)  it  appears  to  me  that  the  obligation  under  the  articles  is  complete.  It  is  true 
there  is  no  special  reference  to  the  articles  in  the  lease ;  but  the  tenant  is  bonnd  by 
them,  and  the  landlord  is  as  much  interested  in  them  as  tiie  tenant  But  then,  on  the 
other  pointy  the  impression  I  had  when  the  case  was  before  us  formerly  is  atrengthened- 
There  should  have  been  complete  proof  of  the  meliorations  from  the  pcesession  under 
the  first  lease  to  the  possession  under  the  [938]  other,  by  regular  estimatey  agreeably 
to  the  stipulations  of  the  articles.  It  is  not  enoagh  to  say  tiiat  the  same  tenant  con- 
tinued in  possession  under  both  leases ;  and  we  cannot  go  into  general  proof  at  the 
distance  of  more  than  twenty  years.  On  the  whole,  I  do  not  think  it  is  in  our  power 
to  sustain  the  claim. 

LoBD  AiiLOWAT. — In  the  case  of  Bell,  the  Court  went  on  the  general  custom  of  the 
country,  even  against  a  stranger  purchaser.     But  suppose  that  judgment  had  been  the 
reverse  as  to  the  custom  of  the  country,  still  I  am  satisfied  in  this  case,  on  the  grounds 
stated  by  the  Lord  Justice-Clerk,  that  the  defender  is  liable.     Mr.  M'Kenzie  is  a  native 
of  the  country,  and  can  it  be  supposed  that  he  was  ignorant  of  the  practice,  and  of  the 
articles  of  set!    But  I  think  there  is  positive  knowledge  made  out-,  as  it  is  impossible 
to  believe  it  could  be  otherwise.     If  the  defender  did  not  look,  he  ought  to  have  looked, 
at  the  leases.     On  the  other  points,  with  regard  to  the  meliorations  under  the  first  lease. 
there  was  a  change  in  the  whole  management  by  the  new  articles  of  set,  by  which  the 
claim  was  to  be  postponed  to  the  end  of  the  lease.     The  man's  sons  get  a  new  lease,  and 
come  in  right  of  their  father  as  to  the  old  lease.     That,  ac  least,  is  the  all^ation  of  the 
one  party,  though,  no  doubt,  it  is  denied  by  the  other.     But  we  cannot,  hoc  tiatu, 
neglect  the  statements  in  this  shape.     Then,  if  so,  the  same  parties  were  both  outgoing 
and  incoming  tenants.     Being  in  possession,  without  objection  of  their  father's  creditors^ 
they  come  in  full  right  of  the  claim.     What  could  be  the  interest  of  the  same  party  to 
make  an  appraisement  against  himself  ?    It  is  averred  that  a  house  was  built  during  the 
first  lease,  and  is  still  standing.     Is  this  not  evidence  of  melioration  Y     And  is  the 
claim  to  be  wholly  excluded  in  such  circumstances,  merely  for  want  of  appraisement  at 
the  time  1    At  all  events,  however,  this  difficulty  only  applies  to  the  first  lease,  and  does 
not  touch  the  claim  under  the  second  lease,  which  I  think  there  is  no  ground  in  law  or 
justice  to  refuse. 

Lord  Glenlbe. — I  concur  with  your  Lordship  as  to  the  general  principle  of  the 
defender's  liability  for  meliorations.  On  the  other  points, — under  the  first  lease  I  have 
great  doubt  if  there  is  any  claim.  The  tenant's  own  assignation  requires  appraisement 
at  his  entry.  The  buildings  under  the  first  lease  might  have  been  deteriorated  during 
the  second,  and  hence  the  necessity  of  having  them  fixed.  The  arguments  on  the 
articles  of  set,  as  to  this  first  lease,  are  with  the  defender ;  they  expressly  stipulate  for 
an  appraisement ;  the  landlord  had  now  got  an  interest  in  appraisement,  which  he  had 
not  before.  The  words  of  the  articles  of  set,  therefore,  concur  with  the  justice  of  the 
case  to  require  that  there  should  have  been  an  appraisement.  As  to  the  meliorations 
under  the  second  lease,  setting  aside  the  strong  objection  that  the  valuator  had  no 
authority,  I  cannot  see  that  that  valuation  was  made  in  terms  of  the  lease.  It  is  a 
total  comprisement  of  every  thing  on  the  lands — not  of  the  meliorations  stipulated  in 
the  lease.  There  is  at  present,  therefore,  no  evidence  of  the  extent  of  the  meliorations. 
How  that  evidence  is  to  be  got  at,  it  is  for  the  Court  to  decide. 

[939]  Lord  Justiob-Clbrk. — I  did  not  enter  on  the  last  point,  as  it  is  clear  that  the 
valuation  produced  is  not  worth  any  thing.  There  is  at  present  certainly  no  evidence  of 
the  meliorations  during  the  second  lease. 

[Cf.  Eraser  v.  Eraser ,  13  S.  989.] 
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No.  341.  VI.  Shaw  940.    10  June  1828.    2nd  Div.— Lord  Mackenzie. 

A.  Penbcan  and  B.  N.  Campbell,  SoBpenders. — Baird — Taitm. 
J.  Kkr,  Charger. — SoL-Otn,  Hope — OUlies — H.  Bruuie. 


Sak, — LandB  under  a  lease  which  had  fixed  the  tenant's  entry  at  Whitsanday  as  to  the 
grass,  and  the  separation  of  the  crop  as  to  the  arable  ground,  and  made  the  first  half 
year's  rent  payable  at  the  Candlemas  after  the  first  tcurm  of  Martinmas  for  the  posses- 
sion from  Whitsunday  to  Martinmas,  having  been  sold  to  a  purchaser,  with  entry  at 
Martinmas — Held  that  the  purchaser  was  not  entitled  to  the  rent  payable  at  the 
Candlemas  after  his  entry. 

In  the  month  of  August  1825  the  charger  Ker  offered  to  purchase  from  the  suspender 
Campbell  the  lands  of  Hundleshope,  then  under  lease  to  the  other  suspender  Penman, 
the  offer  bearing, — ''The  price  to  be  payable  at  Martinmas  1825,  and  I  am  to  have 
right  to  the  rents  payable  from  and  after  that  term."  This  offer  was  accepted  by 
Campbell ;  and  by  ike  disposition  which  was  sub-  [Ml]  -sequently  granted  to  Ker,  the 
term  of  his  entry  was  fixed  at  Martinmas  1825,  from  which  term  the  price  was  to  bear 
interest,  and  down  to  which  term  Campbell  bound  himself  to  relieve  Ker  of  sdl  the 
public  burdens.  The  disposition  further  assigned  to  Ker  the  lease  with  Penman,  and  all 
the  obligations  prestable  under  it,  together  with  the  "  rents,  mails,  and  duties  of  the 
said  lands  due  and  payable  for  and  furth  thereof,  from  and  after  the  term  of  Martin- 
mas 1825." 

The  lease  to  Penman,  which  Ker  had  seen  before  making  the  purchase,  had  been 
granted  in  1815,  and  was  for  the  period  of  19  years,  the  entry  having  been  Whitsun- 
day of  that  year  as  to  the  grass  and  houses,  and  the  separation  of  the  crop  as  to  the 
arable  land.  The  rent,  amounting  to  L.510,  had  been  fixed  by  arbiters,  who  had 
estimated  the  arable  ground  at  L.32I,  and  was  declared  to  be  *'  payable  at  two  terms  in 
the  year.  Candlemas  and  Tiammas,  by  equal  portions,  beginning  the  first  term's  payment 
thereof  at  Candlemas  next,  1826,  for  the  half  year  ending  at  Martinmas  prececUng,  and 
the  next  term's  payment  at  Tammas  thereafter,  in  full  of  the  first  year's  rent  eniUng  at 
Whitsunday  1816,  and  so  forth,  yearly  and  termly,  at  said  two  terms  of  the  year, 
during  the  currency  of  this  tack."  At  the  Candlemas  immediately  after  Ker's  entry 
under  the  sale,  Campbell  took  from  the  tenant  Penman  the  rent  payable  at  that  term ; 
but  Ker,  conceiving  that  he  was  entitled  to  draw  that  rent,  gave  Penman  a  charge,  of 
which  a  suspension  was  brought  by  him  and  Campbell. 

Pleaded  for  the  charger : — 

1.  By  the  terms  of  the  purchase,  the  purchaser  was  entitled  to  the  rents  payable  after 
the  term  of  his  entry,  it  being  the  counterpart  of  his  obligation  to  pay  interest  from  that 
term;  and, 

2.  The  rent  in  question  was  a  forehand  rent ;  for,  as  the  entry  by  the  tenant  to  the 
arable  land  was  not  till  the  separation  of  crop  1815,  the  rent  payable  at  Candlemas 
thereafter,  so  far  as  it  was  for  the  arable  land,  to  which  L.321  of  the  rent  fell  to  be 
attached  by  the  determination  of  the  arbiters,  was  a  beforehand  payment  for  crop  1816, 
and  the  same  must  of  course  be  the  case  as  to  the  future  years ;  and  therefore,  so  far  at 
least  as  effeired  to  the  arable  land,  the  rent  payable  at  Candlemas  1826  was  for  the 
succeeding  crop  of  that  year,  and  consequently  fell  to  the  purchaser. 

Pleaded  for  the  suspenders : — 

1.  By  the  ordinary  rule  of  law,  a  purchaser  has  only  right  to  rents  payable  for 
possession  after  his  entry,  and  the  disposition  here  merely  assigns  to  the  purchaser  the 
rents  payable  *'  for  and  furth  of  the  lands  "  after  Martinmas ;  and  so,  under  the  words  of 
the  disposition,  as  well  as  the  common  rules  of  law,  he  can  have  no  right  [942]  to  any 
rent»  whatever  be  the  stipulated  term  of  payment,  for  possession  prior  to  his  entry  at 
Martinmas  1825 ;  and  as  to  the  payment  of  interest  from  that  period,  it  is  just  the 
ordinary  terms  of  all  sales  of  lands  that  the  price  should  bear  interest  from  the  date  of 
the  purchaser's  entry,  and  it  is  compensated  by  the  immediate  currency  of  the  rent 
from  the  same  term. 

2.  There  is  no  ground  for  separating  the  rent  for  the  arable  from  that  for  the  grass 
lands.    In  fixing  the  amount,  no  doubt,  the  arbiters  put  an  estimate  on  them  separately ; 
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but  there  is  no  leferenee  to  that  in  the  lease,  which  stipulatee  a  general  sum  for  die 
whole  poeaoeaion ;  and  the  rents  payable  at  Candlemas  being  expressly  declared  by  the 
lease,  which  the  charger  saw  before  making  the  purchase,  to  be  for  the  possession  from 
the  Whitsunday  to  the  Martinmas  preceding,  it  is  impossible  to  consider  it  a  before- 
hand payment. 

The  Lord  Ordinary  suspended  the  letters  nmpliciter^  and  the  Court  unanimously 
adhered. 

LoBD  Obdinabt. — It  appears  to  the  Lord  Ordinary,  that  if  the  charger  intended  to 
do  any  tiling  so  unusual  as  to  purchase  not  only  the  lands,  but  also  the  right  of  the 
landlord  to  rent  due  lor  past  possession — a  distinct  right  not  necessarily  connected  with 
the  property  of  the  land,  being  not  real,  but  personal  and  moveable,  and  no  ways  any 
pertinent  or  acceosory  to  the  property — ^he  was  bound  to  explain  this  distinctiy  and 
explicitly,  and  to  have  the  bargain  and  conveyance  of  this  right  distinct  and  explicit ; 
and  this  the  more,  as  the  rent  was  so  considerable,  and  payable  so  soon  after  the  term 
of  entry  to  the  property.  Instead  of  this,  it  appears  to  the  Lord  Ordinary  that  the 
missives  are  vague  and  general,  and  the  disposition  the  reverse  of  expressing  such  con- 
veyance, these  last  assigning  only  the  rents,  &c.  of  the  said  lands,  &c.  "  due  and  payable 
far  and  furth  thereof  from  and  after  the  term  of  Martinmas  1825,''  &c.  lliere  is 
nothing  in  the  argument  founded  on  the  immediate  currency  of  interest  on  the  price. 
This  was  compensated  by  the  immediate  currency  of  rent  for  the  lands  from  the  same 
term ;  and  though  it  happened  that  the  term  of  payment  of  that  rent  was  postponed 
some  months,  that  is  of  no  consequence,  the  rent  being  of  course  something  greater  on 
account  of  this  delay,  than  it  would  have  been  if  paid  sooner. 

LoBD  Olenlbb. — ^It  did  not  occur  to  me  that  there  could  be  any  doubt  of  the  inta- 
locutor.  I  see  nothing  to  take  the  case  out  of  the  ordinary  situation.  The  term  of 
entry  was  Martinmas  1825,  and  consequently  interest  is  due  on  the  price  from  that  term ; 
and  the  purchaser  is  entitled,  as  the  counterpart,  to  the  rent  payable  in  consideration  of 
the  tenant's  possession  after  Martinmas.  There  is  no  plea  on  record  as  to  separating 
the  rent  into  that  for  the  grass,  and  that  for  the  arable  ground ;  but,  at  any  rate,  the 
rent  payable  at  Candlemas  is  declared  by  the  lease  to  be  for  the  half  year  ending  at 
Martinmas  preceding,  or  for  the  possession  from  Whitsunday  to  Martinmas.  I  can  see 
no  reason  for  altering. 

[M3]  LoBD  Allowat. — I  am  entirely  of  the  same  opinion.  The  only  imaginable 
difficulty  arises  from  the  attempt  to  separate  the  rent  j  but  then,  by  the  lease,  t£e  rent 
is  stated  to  be  for  the  particular  half  year  preceding,  and  it  is  quite  impossible  that  the 
purchaser  should  have  proceeded  on  the  faith  of  calculating  that  so  much  of  the  rent 
was  to  be  thrown  on  the  grass,  and  so  much  on  the  arable  ground.  I  never  saw  a 
clearer  case. 

Lord  Justioe-Clbrk. — I  entirely  coincide. 

[Cf.  Lord  Glasgow's  Trustees  v.  Clark,  16  R.  548.] 


No.  842.  .YI.  Shaw  943.    11  June  1828.    1st  Div.— Lord  Newton. 

A.  Gall,  Pursuer. — Sol,'Gen,  Hope. 
A.  D.  FORDYCB  and  Mrs.  Middlkton,  Defenders. — Gockbum — Marshall — Pyper. 

Stamp — Judicial  Admission. — Held, — 1. — That  bills  vrritten  on  paper  bearing  too  low 
a  stamp  can  afford  no  evidence  of  the  debt,  but  that  it  may  be  proved  otherwise 
hcMi  modo ; — and,  2. — ^That  a  qualified  judicial  admission  must  be  taken  with  its 
qualification. 

The  pursuer  Qall  raised  an  action  before  the  Sheriff  of  Aberdeen  against  the 
defender  Mrs.  Middleton,  as  representing  her  husband,  the  late  William  Middleton, 
founding  on  a  bill  for  L.143  written  upon  a  stamp  of  4s.  6d.,  and  another  for  L.22 
upon  a  stamp  of  2s.,  both  granted  by  Middleton.  A  decree  in  absence  having  passed, 
Mrs.  Middleton  presented  a  bill  of  suspension ;  and  a  remit  having  been  made  to  the 
Sheriff  to  repone  her,  she  lodged  defences,  and  at  the  same  time  raised  a  multiple- 
poinding  before  the  Commissary  Court,  as  executrix  confirmed  of    her   husband, 
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concluding  for  a  division  of  the  funds  in  her  hands,  and  for  exoneration.  In  the 
defences  to  Gall's  action  she  stated,  that,  "as  executrix  foresaid,  she  hereby  consents  to 
a  decree  cognUionia  cauad  being  pronounced  in  place  of  said  interlocutor  in  favour  of 
'tLe  pursuer,  which  will  enable  him  to  rank  with  the  deceased's  creditors  in  the 
multiplepoinding  which  he  has  raised  before  the  Commissary  for  the  distribution  of 
the  executry  funds."  But  she  stated  that  this  was  "  upon  the  express  understanding 
and  condition  that  the  pursuers  show  he  was  a  just  and  lawful  creditor  of  the  late  Mr. 
Middleton,  which  perhaps  he  will  have  some  d^culty  in  doing." 

Appearance  was  made  by  GtJl  in  the  process  of  multiplepoinding ;  and  on  the  9th 
of  January  1823,  the  Commissary  found  that  Mrs.  Middleton  had  only  a  balance  in 
Iier  hands  of  L.4  :  5  :  11,  pronounced  decree  of  exoneration  quoad  tdtra^  and  rejected 
the  claim  made  by  OalL  On  the  27th  of  June  1823,  the  Sheriff  assoilzied  Mrs. 
Middleton  from  Gall's  action.  Of  this  he  brought  a  reduction,  to  which  he  called  the 
defender  Fordyce  as  a  party,  [M4]  on  the  allegation  that  he  had  collusively  obtained 
from  Mrs.  Middleton  a  lease  which  belonged  to  the  defunct,  and  concluding  against 
them  both  for  payment  of  his  debt,  as  being  liable  on  the  passive  titles. 

In  defence  it  was,  inter  aliOf  pleaded,  That  as  the  bills  were  written  on  paper 
bearing  too  low  a  stamp,  they  could  afford  no  evidence  of  the  debt,  which  was  denied. 
The  fact  was  admitted  by  Gall;  but  he  maintained  that  the  above  admission  was 
sufficient  to  estabhsh  the  debt.  The  Lord  Ordinary,  however,  found  **  tliat  the  bills 
founded  on  by  the  pursuer,  being  written  on  paper  bearing  too  low  a  stamp  for  the 
sums  contained  in  them,  cannot  be  received  as  evidence  of  a  debt ; — that  the  alleged 
admissions  made  by  the  defender  Elizabeth  Adie  do  not  amount  to  an  acknowledgment 
of  the  existence  of  the  pursuer's  debt,  or  supply  the  want  of  a  written  document ; — that 
the  pursuer  has  failed  to  produce  any  evidence  competent  to  constitute  his  debt ; " — 
therefore  sustained  the  defences,  and  assoilzied  the  defenders,  with  expenses. 

His  Lordship  issued  this  Note : — "  Had  the  pursuer  produced  evidence  sufficient  to 
constitute  his  debt,  it  might  have  afforded  ground  for  reducing  the  Sheriff's  decree ; 
but  the  Lord  Ordinary  conceives  the  proceedings  in  the  multiplepoinding  would,  while 
unreduced,  have  barred  the  pursuer  from  insisting  in  any  of  the  other  conclusions  of 
his  libeL  In  that  action  the  Commissary  had,  by  interlocutor  of  9th  January  1823, 
long  prior  to  the  Sheriff's  decree  under  reduction,  found,  after  advising  objections  by 
the  pursuer,  that  Mrs.  Middleton  had  only  a  certain  balance  in  her  hands,  and  that 
she  was  liable  only  in  once  and  single  payment.  The  pursuer  acquiesced  in  this  part 
of  the  interlocutor,  for  he  only  represented  against  another  part,  which  rejected  his 
claim,  and  prayed  that  a  dividend  from  the  fund  in  mediOy  corresponding  to  his  debt, 
should  be  set  apart  for  him.  The  fund  in  medio  has  been  paid  in  terms  of  the  final 
decree  in  this  process ;  and  unless  the  proceedings  there  are  reduced,  it  is  impossible 
that  any  demand  can  be  made  on  the  defender  Mrs.  Middleton." 

GkJl  having  reclaimed,  and  contended  that  he  was  entitled  to  prove  the  debt, 
independent  of  the  bills,  habiU  modoy  the  Court  "  recalled,  in  hoc  statUj  the  interlocutor 
complained  of,  in  so  far  as  it  sustains  the  defences,  and  assoilzies  the  defenders ;  but, 
quoad  tdtra,  adhered  to  that  interlocutor,  reserving  to  the  pursuer  to  constitute  the 
debt  claimed  by  him  by  competent  evidence,  independent  of  the  bill  on  the  wrong 
stamp." 

No.  848.  YI.  Shaw  945.    11  June  1828.     let  Div.— Lord  Newton. 

Mrs.  Boss  V,  A.  and  J.  Drummond. 
[Fully  reported  5  W.  &  S.  359 ;  5  S.RR  (H.L.)  585.] 


No.  845.  YL  Shaw  955.    11  June  1828.    2nd  Div.— Lord  Newton. 

Magistrates  of  Selkirk,  Pursuers. — SoL-Oen.  Hope — G.  G.  Bell. 

A.  Clapperton  and  Others,  Defenders. — Jejffrey — Watson. 

Burgh  Soyal^[Feu  of  Burgh  Property — Reduction  by  Toum  Council  of  act  of  pre- 
decessors in  office]. — 1. — Magistrates  of  a  burgh  cannot  grant  a  feu  of  the  burgh 
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property  without  authority  of  an  act  of  CoundL — 2. — CiicumstanoeB  which  weie 
hdd  not  sufficient  to  infer  the  authority  of  an  act  of  Council  without  a  written 
minute. 

The  Hagirtratefl  and  CouncO  of  the  royal  buigh  of  Selkirk  haying  reaolved  that  a 
waulk-mill  was  much  wanted  for  the  conyenience  of  the  inhabitants,  and  as  aeyeial 
people  had  been  applying  to  take  such  mill  "  in  tack  "  when  built,  they,  by  minote  of 
Council,  dated  28th  June  1768,  authorised  the  Magistrates  to  conclude  a  bargain  with 
any  proper  person  who  should  undertake  to  buUd  such  mill,  of  certain  specified 
dimensions,  on  the  foUowing  among  other  conditions : — "  That  the  undertaker  should 
have  a  tack  of  the  mill  for  the  space  of  twenty  years,  for  paying  a  yearly  feu-duty  of 
2s.  6d.  sterling ;  and  that,  at  the  expiration  of  the  twenty  years,  it  should  be  optional  toi, 
and  in  the  power  of,  the  Magistrates  and  Council  for  the  time,  either  to  take  the  wanlk- 
mill  into  their  own  hands  for  behoof  of  the  community,  in  which  case  the  undertaker 
is  to  be  paid  the  [866]  yalue  of  the  mill  as  she  may  then  be  estimated  by  two  pexsons 
of  skill,-— one  to  be  chosen  by  the  town,  and  anotiier  by  the  undertaker ;  or  to  giye  a 
new  tack  of  the  mill  to  the  undertaker,  as  to  them  shall  seem  most  conyenient.'' 

The  Magistrates  accordingly  entered  into  an  agreement  with  one  Middlemas^  who 
built  a  mill,  and  entered  into  possession  under  the  minute  above  mentioned.  In  1770 
Middlemas  assigned  his  right  to  the  mill  to  one  Thomline,  as  also  a  "  tack  or  set  of  the 
ground  whereon  the  said  mill  is  built^  granted  by  the  Magistrates  and  Town  Council 
to  me,  during  the  whole  years  and  space  thereof  yet  to  run;"  and  in  1779  Thomline 
executed  an  assignation  in  favour  of  Bobert  Clapperton,  whereby  he,  in  like  mann^, 
conveyed  to  him  "  the  waulk-mill  belonging  to  me  at  Selkirk  nulls,"  &c. ;  as  also  "a 
tack  or  set  of  ground  whereon  the  said  mill  is  built,  &c.,  during  the  whole  years  and 
space  thereof  yet  to  run." 

The  twenty  years,  for  which  the  right  was  originally  granted,  were  allowed  to  pass 
without  any  thmg  being  done  by  the  Council ;  and  Robert  Clapperton  continued  to 
possess  as  before.  In  1791  Bobert  Clapperton  obtained  from  the  Town  Council  a  feu 
of  a  piece  of  ground  behind  his  dwelling-house,  but  not  contiguous  to  the  null,  with 
liberty  to  add  six  feet  to  the  mill.  The  minute  of  Council  whereby  this  is  granted, 
bears  that  the  Town  Council  having  considered  the  report  of  a  committee  that  the  jneoe 
of  ground  in  question  "  might  be  feued  to  the  said  Robert  Clapperton,  and  that  six  feet 
in  length  might  be  added  to  his  waulk-mill  without  detriment  to  the  Town," — "  hereby 
grant,  and  in  feu  let,  to  the  said  Robert  Clapperton,  and  his  heirs  or  assignees,  that 
piece  of  waste  ground,  &c.,  he  paying  two  shillings  yearly  feu  for  the  same ;  as  also^ 
they  grant  him  liberty  to  add  six  feet  in  length  to  his  waulk-mill,  he  paying  sixpence 
of  yearly  feu  for  the  same." 

It  appeared  that  an  extract  had  been  at  one  time  obtained  by  Clapperton  or  his 
authors  of  the  original  minute  of  Council  of  1768,  and  on  it  there  was  the  following 
indorsation  without  date  or  subscription : — ''This  feu  is  now  perpetual,  with  six  feet 
more  of  ground  towards  John  Anderson's  tannage '  additional  for  sixpence."  This 
indorsation  was  averred  by  one  party  to  be  in  the  hand-writing  of  a  person  who  had 
been  town-clerk,  but  this  was  denied  by  the  Magistrates ;  and  it  was  evident  from  the 
mention  of  the  addition  of  the  six  feet,  that  it  must  have  been  written  subsequent  to 
1791,  when  liberty  to  make  that  addition  was  granted.  No  notice  whatever  of  the 
right  having  been  made  perpetual  appeared  in  the  Council  books,  which,  [957]  although 
containing  a  few  blanks,  apparently  when  the  names  had  been  written  out  for  a  sederunt 
which  had  not  taken  place,  were,  on  the  whole,  regularly  and  fairly  kept.  The  mill  in 
question  was,  however,  frequently  designated  in  the  books  as  "  Clapperton's  MilL" 

Some  time  afterwards  Clapperton  took  down  the  original  waulk-mill,  and  erected 
more  extensive  buildings,  which  he  used  as  a  manufactory ;  and  in  1812  he  conveyed 
his  right  to  this  mill  to  his  sons  Adam  and  John,  in  shares  of  two-thirds  to  the  former, 
and  one-third  to  the  latter.  In  1817  Adam  applied  for  a  charter  to  his  share  to  the 
Magistrates,  who  were  in  use  to  grant  renewals  of  former  grants  without  special  authority 
from  the  Council.  Supposing  this  to  be  merely  a  renewal  of  a  former  grants  the  Magis- 
trates, without  any  act  of  Council,  granted  a  charter,  which,  after  narrating  the  original 
minutes,  and  the  addition  of  six  f eet^  proceeded — "  And  which  grant  to  the  original 
ground,  upon  which  the  said  waulk-mill  was  built>  with  the  waulk-mill  itself,  and  six 
feet  of  additional  ground  added  thereto,  was  made  perpetual  to  the  said  Bobert 
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Ckpperton,  his  heirs  and  assignees,  by  act  of  Council,  bearing  date  the  daj 

of  ."    On  this  charter  Adam  Glapperton  was  infef t^  and  thereafter  granted 

an  heritable  bond  over  the  property,  on  which  the  creditor  was  infeft ;  and  he  subse- 
quently conveyed  the  whole  to  trustees,  who  were  in  like  manner  infeft  therein,  and 
i^ho,  after  having  exposed  the  property  to  public  sale  in  the  Town-hall,  sold  it  to 
^William  and  David  Thomson,  who  stated  that  they  had  expended  considerable  sums  in 
erecting  additional  buildings  and  machinery. 

In  October  1823  an  application  was  made  on  the  part  of  John  Glapperton  for  a 
charter  to  his  third ;  but  some  investigation  having  been  made  into  the  subject,  whereby 
it  was  ascertained  that  there  was  no  minute  of  Council  making  the  right  perpetual,  this 
application  was  refused,  and  the  present  action  of  reduction  was  raised  of  the  charter 
and  infeftment  granted  to  Adam  Glapperton,  and  the  several  rights  and  infeftments 
foUowing  thereon,  on  the  ground  that  the  charter,  not  being  authorized  by  the  Town 
Council,  and  being  a  gratuitous  alienation  of  burgh  property,  was  ultra  vires  of  the 
Magistrates,  and  hahle  to  be  set  aside. 

Defences  against  this  action  were  given  in  by  the  various  parties  interested,  who 
pleaded, 

1.  That  there  was  sufficient  evidence,  from  the  use  of  the  term  ''feu-duty" — the 
indorsation  on  the  extract — the  grant  of  the  additional  six  feet — the  mention  of  the 
mill  in  the  Gouncil  books  as  Glapperton's  mill,  &c.,  that  the  right,  though  originally 
tern-  [968]  -porary,  had  been  afterwards  made  perpetual,  and  that  a  written  minute  of 
Council  in  the  books  was  not  necessary  to  warrant  the  Magistrates  granting  a  charter, 
more  especially  as  it  was  averred  that  the  Gouncil  of  Selkirk  were  in  use  to  grant  feus 
verbally,  and  that  the  books  were  defective,  in  consequence  of  which  the  Magistrates 
could  not  plead  the  absence  of  a  minute  arising  from  their  own  neglect 

2.  That  the  Magistrates  and  Gouncil  had  homologated  the  charter ;  and, 

3.  That,  at  all  events,  they  were  liable  in  the  amount  of  the  meliorations. 
To  this  it  was  answered, 

1.  That  the  original  right  was  clearly  a  tack,  and  that  the  circumstances  founded 
on  by  the  defenders  afforded  no  evidence  of  its  having  been  converted  into  a  feu ;  and 
in  particular  that  the  terms  of  the  minute  granting  leave  to  add  the  six  feet,  as 
contrasted  with  that  part  of  it  which  actually  granted  a  feu,  led  to  the  opposite  con- 
clusion ;  but,  besides,  that  without  a  regular  act  of  Gouncil,  proved  by  a  written  minute, 
the  Magistrates  had  no  power  to  grant  a  feu ;  and  as  to  the  alleged  usage,  even  if  it  had 
existed,  which  was  totally  denied,  that  effect  could  not  legally  be  given  to  a  mere  verbal 
grant,  and  that  the  minutes  truly  showed  no  deficiencies ;  but  at  any  rate,  that  a  party 
claiming  a  right  must  be  able  to  found  on  a  written  minute. 

2.  That  no  homologation  by  Magistrates  could  bar  the  community ;  but,  besides,  the 
Magistrates  and  Gouncil,  being  in  the  erroneous  belief  that  a  previous  minute  of  Gouncil 
existed,  making  the  right  perpetual,  could  not  be  held  to  have  homologated  the  charter, 
even  if  the  alleged  acts  of  homologation  had  been  stronger ;  and, 

3.  As  to  the  meliorations,  that  the  pursuers  were  willing  to  allow  the  defenders  to 
remove  all  the  machinery;  and  as  to  the  buildings,  that  for  those  prior  to  1788  the 
defenders  had  been  sufficiently  remunerated  by  their  long  possession  on  tacit  relocation ; 
and  in  regard  to  those  subsequently  erected,  that,  till  the  charter  was  obtained,  they 
could  not  be  in  bond  fide  in  erecting  them ;  and  that  the  alterations  were  rather  hurtful 
to  the  town  than  otherwise. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  The  Lord  Ordinary 
having  considered  the  revised  cases,  closed  record,  and  whole  process,  finds  that  the 
original  right  to  the  waulk-mill  rests  upon  minutes  of  Gouncil,  dated  in  June  and  July 
1768,  whereby  the  Magistrates  and  Gouncil  agreed  to  grant  a  tack  of  the  ground,  with 
the  right  to  a  fall  and  a  supply  of  [959]  water  from  the  town's  mill-dam,  for  twenty 
years,  at  a  rent  (or,  as  it  is  termed  in  the  minute,  a  feu  duty)  of  2s.  6d.,  under  condition 
that^  at  the  end  of  the  lease,  the  town  should  either  pay  the  value  of  the  mill  to  be 
erected,  or  should  grant  the  tacksman  a  new  tack ; — that  as  nothing  is  stated  in  these 
minutes  as  to  the  length  of  the  new  tack,  which  was  to  be  given  as  an  equivalent  for 
the  value  of  the  mill,  it  must  be  held  to  be  one  of  the  same  endurance  as  that  of  the 
original  one; — that  as  the  Magistrates  did  not,  in  1788,  resume  possession,  paying  the 
value  of  the  mill,  the  tacksman  acquired  right  to  an  additional  term  of  twenty  years, 
which,  supposing  the  original  to  have  commenced  at  Martinmas,  the  first  term  after  the 
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date  of  the  minutesy  was  current  till  Martinmas  1803,  at  which  term  accordingly 
(supposing  no  other  right  to  have  been  granted)  it  must  have  been  competent  to  tilie 
Magistrates  to  have  entered  to  possession  without  paying  any  thing  for  the  boildings ; — 
that  the  only  subsequent  act  of  Council,  which  appears  connected  with  the  mill,  is  that 
of  28d  April  1791,  by  which  the  tacksman  obtained  liberty  to  add  '  six  feet  in  length 
to  the  waulk-mill,  he  paying  6d  of  yearly  feu  for  the  same ; ' — that  there  is  nothing  in 
the  terms  of  this  minute  which  could  have  the  effect  to  change  the  right  to  the  mill 
from  a  tack  to  a  feu,  the  stipulation  as  to  the  additional  sixpence  being  in  the  same 
terms  with  those  used  in  the  original  minute,  where  feu-duty  is  plainly  synonymous 
with  rent ; — ^that  it  was  not  competent  to  the  Magistrates,  even  with  the  authority  of 
the  Council,  to  alienate  the  property  of  the  burgh  without  a  fair  and  reasonable  equiva- 
lent ;  and  that,  considering  the  value  of  the  subject,  and  the  trifling  or  elusory  rent 
payable  under  the  tack,  the  gratuitous  conversion  of  this  right  into  a  feu  would  have 
been  ultra  vires ; — that  no  competent  evidence  of  any  act  or  resolution  of  the  Council 
conferring  a  right  of  feu,  whether  gratuitously  or  for  value,  no  minute  to  this  effect 
having  either  been  produced  by  the  defenders,  or  being  to  be  found  in  the  Council- 
books  ;  while  the  evidence  founded  on  by  the  defenders,  supposing  it  to  afford  some 
presumption  of  the  existence  of  such  an  act,  has  no  tendency,  however  slight,  to  show 
that  any  equivalent  was  given  in  return ; — that,  in  these  circumstances,  it  was  not  com- 
petent to  the  Magistrates  to  grant  the  charter  under  reduction ;  and  therefore  reduces, 
decerns,  and  declares  in  terms  of  the  first  conclusion  of  the  libel,  and  decerns  and 
ordains  the  defenders  to  flit  and  remove  from  the  subject  at  the  term  of  Martinmas  next, 
— reserving  consideration  of  the  claim  made  by  the  defenders  for  meliorations,  as  to 
which,  be-  [960]  -fore  answer,  appoints  them  to  give  in  a  condescendence  specifying  the 
particular  meliorations  for  which  value  is  claimed,  and  the  precise  times  when  each  of 
them  was  made." 

To  this  interlocutor  the  Court  unanimously  adhered,  with  this  explanation,  that 
notwithstanding  any  special  finding  by  the  Lord  Ordinary,  all  claims  for  meliorations, 
both  before  and  after  1808,  should  be  open  to  the  defenders. 

Lord  Olxnlib. — I  was  inclined  to  think  that  the  material  point  was  the  mutual 
claims  that  might  ensue  j  and  I  do  not  think  the  interlocutor  sufficiently  reserves  the 
claim  of  the  defender,  supposing  we  adhere.  As  the  waulk-miU  does  not  now  exist, 
the  claims  will  be  difficult  to  extricate;  but  all  should  be  reserved.  In  so  far  as 
regards  the  question  of  defective  charter,  I  think  the  interlocutor  right.  It  proceeds 
on  the  ground  that  the  Magistrates  had  no  power  to  grant  an  originfJ  charter  without 
an  act  of  Council.  That  is  good  law  \  and  this  charter  proceeds  on  the  narrative  of  a 
grant  in  virtue  of  an  act  of  Council.  Perhaps  we  might  receive  a  talis  qualis  evidence 
of  such  an  act  without  a  minute,  but  no  such  proof  is  offered ;  and  the  minute  in  1791, 
giving  the  addition  of  six  feet  beyond  the  original  grant,  is  rather  against  the  defenders, 
because  it  grants  a  feu  of  another  place  at  the  same  time ;  but,  as  to  the  six  feet,  it 
does  not  give  a  feu,  but  merely  allows  an  addition,  which  we  must  take  to  have  been 
held  by  the  same  sort  of  right  as  the  milL  I  would  therefore  adhere  to  the  inter- 
locutor in  so  far  as  it  reduces,  making  sufficient  reservation  of  the  consideration  of  the 
claim  for  meliorations. 

Lord  Allowat. — I  understood  that  all  questions  as  to  the  claims  for  meliorationB 
were  to  be  reserved.  If  not,  however,  I  would  concur  so  as  to  reserve  them  fully.  On 
the  other  point,  this  is  a  case  of  hardship  3  and,  if  possible,  we  would  show  favour  to 
these  parties.  But  we  have  no  power  to  do  so.  This  right  is  liable  to  reduction, 
though  a  claim  of  damages  may  lie  somewhere.  That,  however,  is  not  ht^'us  tod;  and 
I  cannot  hesitate  on  the  question  of  reduction.  The  defences  rest  on  two  points : — 
1.  That  the  original  right  was  a  feu ;  but  though  the  word  feu-duty  is  used,  it  is  quite 
clear  that  the  nature  of  the  grant  is  a  lease  for  the  space  of  twenty  years ;  and  the  new 
tack  to  be  granted  must  have  been  for  a  similar  period.  2.  It  is  clear  that  no  value 
was  given  for  the  charter,  and  that  there  was  no  act  of  Town  Council  authorizing  it. 
There  is  nothing  but  the  deed,  which  is  ineffectual  without  an  act  of  Town  Council ; 
and  it  refers  to  an  act  which  does  not  exist. 

Lord  Justioe-Clerk. — Any  difficulty  I  have  arises  from  the  conduct  of  the 
pursuers  and  their  predecessors  in  allowing  matters  to  go  on  so  long  ;  for,  as  to  the  law, 
there  can  be  no  doubt.     It  is  impossible  to  doubt  that  the  originfld  right  was  a  tack. 
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and  not  a  feu.  Then,  in  the  aheence  of  all  documents  to  which  we  can  give  faith,  is  it 
possible  that  a  charter  granted  by  Magistrates,  without  an  act  of  Council,  can  be 
supported  1  I  have  not  the  least  doubt  but  that  it  cannot.  No  consideration  was  paid, 
or  is  alleged  [961]  to  have  been  paid,  either  for  the  tack  or  the  new  charter ;  and  even 
if  the  Town  Council  had  authorized  the  charter,  if  they  alienate  without  consideration, 
the  alienation  would  be  reducible,  as  contrary  to  the  fundamental  law  relative  to  the 
administration  of  burgh  property.  That  would  be  fatal,  even  if  there  had  been  an  act 
of  the  Town  Council.  But  there  was  no  such  act ;  and  though  the  Magistrates  may 
grant  renewals  of  charters  by  progress,  they  cannot  make  new  grants  without  an  act  of 
Council,  and  there  is  not  a  trace  of  any  such  act.  I  cannot  hesitate,  therefore,  in 
thinking  that  the  Lord  Ordinary  is  right,  and  that  this  charter  might  have  been 
reduced  by  the  very  persons  who  granted  it ;  and  I  agree  with  Lord  Glenlee  that  the 
minute  of  1791  is  strongly  against  the  defenders.  The  important  point,  however,  is  as 
to  the  meliorations ;  and  it  appears  to  me  that  the  defenders  were  entitled  to  be  heard 
on  their  claims,  unfettered  by  any  findings ;  and  I  therefore  hesitate  to  allow  the 
findings  of  the  Lord  Ordinary  at  the  commencement  of  the  interlocutor  to  stand,  as  it 
seems  to  be  a  sort  of  impediment  to  these  claims  being  held  entirely  open ;  but  I  should 
have  no  objection  to  adhere,  with  such  qualification  as  may  prevent  this  being  the  case. 

Pursuer's  Authorities, — 2  Bank.  3,  71,  and  73 ;  Magistrates  of  Glasgow,  March  3, 
1685,  (2515);  Magistrates  of  Irvine,  July  4,  1752,  (2522);  Magistrates  of  Glasgow, 
Nov.  18,  1768,  (2525);  Magistrates  of  Paisley,  Feb.  21,  1775,  (2529);  Magistrates  of 
Kilmarnock,  Dec.  20,  1776,  (Hailes,  738). 

[Cf.  Sequel,  9  S.  9,  and  Aitchiaon  v.  Magistrates  of  Dunhar^  14  S.  426.] 


No.  346.        VI.  Shaw  961.    12  June  1828.     let  Div.— Lords  Oraigie  and  Newton. 

G.  Scotland,  Suspender. — Bo,  Thomson, 

J.  Laurie,  Charger. — Hopkirk, 

Poinding — \Ooods  claimed  by  third  party — Remedy  before  Warrant  of  Sale  granted], — 
A  purty  alleging  that  he  was  proprietor  of,  or  at  least  had  a  lien  over,  furniture 
poinded  for  the  deht  of  another,  having  presented  a  bill  of  suspension  and  interdict 
— Held  that  it  was  competent  for  him  to  apply  to  the  Sheriff,  and  the  bill  therefore 
refused. 

Laurie,  a  creditor  of  Herdman,  having  poinded  certain  household  furniture  situated 
in  a  house  in  which  Herdman  and  Scotland  resided,  the  latter  presented  a  bill  of 
suspension  and  interdict,  stating  that  he  and  Herdman  had  formed  a  partnership  as 
horse-dealers — that  Herdman  was  bound  to  make  certain  advances — that  he  (Scotland) 
had  taken  a  dwelling-house,  in  which  Herdman  was  to  board  with  him — that  although 
the  furniture  which  was  placed  in  it  originally  belonged  to  Herdman,  yet  it  had  been 
transferred  to  the  partnership — and  that  he  (Scotland)  was  a  creditor  of  Herdman  for 
advances  to  the  extent  of  about  L.300. 

He  therefore  contended, 

1.  That  the  furniture  could  not  be  poinded  for  a  debt  due  by  an  individual  partner; 
and, 

2.  That  as  he  was  a  creditor  of  Herdman,  and  was  in  possession  of  the  furniture,  he 
had  a  right  of  lien  over  it. 

[962]  These  all^ations  were  denied  by  Laurie ;  and  Lord  Craigie  refused  the  bill, 
"  in  respect  it  is  competent  to  the  suspender  to  enter  his  claim  before  the  Judge 
Ordinary,  under  whose  authority  the  subsequent  proceedings  in  the  poinding  must  take 
place." 

Scotland  then  presented  a  second  bill,  in  which  he  contended  that  as  his  application 
to  this  Court  was  quite  competent,  it  could  not  be  refused,  because  it  might  be 
competent  to  go  to  the  Judge  Ordinary ;  but  that,  in  truth,  the  Judge  Ordinary  was 
not  competent  to  decide  the  question  of  lien,  seeing  that  his  duty  was  purely 
ministerial. 
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Lord  Nbwton  refuBed  tiie  bill,  with  expeiiBes ;  and  the  Court  adhered,  reserring  to 
the  suspender  to  apply  to  the  Sheriff. 

Lord  Newton  issued  this  opinion : — "  The  Loid  Ordinary  undeistands  that  Herdmsn 
resided  in  the  house  at  Picardy  place ;  and  that  the  furniture  was  his,  at  least  till  it 
was  brought  there.  There  is  therefore  no  primA  facie  evidence  that  it  was  in  tiie 
exclusive  possession  of  the  complainer ;  and  the  account  he  gives  of  the  matter  would 
show,  if  true,  that  the  furniture  was  not  his  property,  but  a  part  of  the  company  stock. 
The  Lord  Ordinary  thinks  it  highly  improbable  that  any  such  agreement  should  have 
been  made  without  thero  being  some  evidence  of  it  in  writing,  or  some  valuation,  to 
show  that  the  furniture  was  worth  the  sum  specified;  but  tiie  complainer,  though 
called  upon  in  the  answers  to  the  first  bill  to  produce  such  evidence,  has  been  unable 
to  do  so.  His  statement  also  as  to  Herdman's  boarding  with  him,  without  having  fixed 
any  thing  as  to  the  rate,  is  very  improbable.  The  Lord  Ordinary  further  sees  no 
ground  for  the  lien  which  makes  the  second  reason  of  suspension.  He  is  disposed, 
thereforo,  to  refuse  tibe  bill  on  the  merits.  He  approhends  the  first  bill  was  not 
refused  because  it  was  held  incompetent,  but  because  it  was  thought  unnecessary  and 
improper  when  the  complainer  had  the  more  direct  and  simple  remeiiy  of  an  application 
to  the  Sheriff,  under  whose  authority  the  poinding  must  proceed.  He  thinks  there  is 
no  incompetency  in  such  application,  the  Sheriff  having  power  to  decide  all  questions 
as  to  the  application  of  the  diligence  to  the  property  poinded." 

The  other  Judges  in  general  concurred  with  his  Lordship,  but  thought  that  the 
question  on  the  merits  should  be  reserved  for  discussion  before  the  Sheriff. 

Suspender^s  Autharii%e8.—T9dt  on  Evidence,  488 ;  2  Stair,  1,  42 ;  2  Ersk.  1,  24 ; 
2  Bell,  97  and  120 ;  Dawson,  May  27,  1825,  {ante,  Vol.  lY.  No.  32)  ;  Clark,  June  15, 
1824,  {ante.  Vol.  III.  No.  102). 

Charffer^s  Authorities.— I  Bell,  92 ;  2  Bell,  99  and  68. 

[Cf.  Kincaid  v.  Lave,  14  S.  188.] 


No.  848.  VI.  Shaw  963.    12  Jane  1828.    2nd  Div.— Lord  Gringletie. 

Miss  M.  C.  Edgar,  and  Tutor  ad  Litem. — Jeffrey — Mare. 
Hamilton's  Trusters. — Sol-Oen.  Hope — Foreyth. 

Competing. 

Double  Provision-^Donation. — A  grand&ther  having  lodged  L,1000  in  a  bank,  and 
taken  the  receipt  to  certain  persons  as  toustees  for  behoof  of  his  grand-daughter,  and 
delivered  the  receipt  to  them ;  and  having  afterwards  directed  the  trustees  to  uplift 
the  money,  and  apply  it  in  retiring  a  bill  accepted  by  him  for  behoof  of  his  son-in- 
law,  (father  of  his  grand-daughter);  and  this  having  been  done,  and  he  having 
deposited  a  second  L.1000  on  a  receipt  in  the  -same  way  for  the  grand-daughter's 
behoof — Held  that  she  was  only  entitled  to  the  last. 

In  the  year  1822,  the  late  John  Hamilton  deposited  in  the  Glasgow  Bank  the  sum 
of  L.1000,  for  which  he  took  a  receipt  for  behoof  of  his  grand-daughter  Mary  Caroline 
Edgar,  in  name  of  her  father  and  mother  and  a  Mr.  Samuel  Caw,  which  was  immedi- 
ately delivered  to  Mr.  and  Mrs.  Edgar. 

Some  time  previously,  Mr.  Hamilton  had  granted  an  acceptance  for  L.1000  to  his 
son-in-law  Edgar,  who  was  in  insolvent  circumstances,  for  the  purpose,  as  was  under- 
stood, of  enabling  him  to  pay  a  composition  to  his  creditors.  This  was  renewed  from 
time  to  time;  but  when  the  last  renewal  fell  due  in  August  1823,  Mr.  Hamilton 
directed  Mr.  and  Mrs.  Edgar  and  Mr.  Caw  to  uplift  the  L.1000  deposited  for  behoof 
of  Miss  Edgar,  and  to  apply  it  in  retiring  his  acceptance  to  Edgar.  This  was  done 
accordingly,  and  Mr.  Ed|^  admitted  that  he  was  liable  to  pay  the  amount  to  whatever 
party  should  be  found  entitled  to  it  In  July  of  the  following  year,  Mr.  Hamilton 
gave  instructions  to  Messrs.  Mathie  and  Craig,  writers  in  Glasgow,  to  prepare  a  convey- 
ance, assigning  to  Miss  Edgar  an  heritable  bond  held  by  him  for  L.1000.  A  draft 
was  accordingly  prepared,  which  was  sent  to  Mr.  Hamilton,  with  remarks  by  his 
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agents.  Instead,  however,  of  proceeding  with  this,  it  appeared  that,  on  the  33d  of 
July,  he,  by  four  separate  drafts  of  L.500  each,  drew  from  the  Glasgow  Bank  the  sum 
of  L.2000;  and,  on  the  26th,  L.1000  of  this  was  again  deposited  in  the  bank,  and  a 
receipt  taken  for  it  in  the  [964]  following  terms : — ''  Received  from  Mrs.  Ann  Barbara 
Sdgar  one  thousand  pounds  sterling,  placed  to  account  with  the  Glasgow  Bank  Com- 
pany." The  account  given  by  Mr.  Edgar  of  the  manner  in  which  this  sum  was  deposited 
"^as  this — ^that,  on  the  23d,  Mr.  Hamilton  gave  him  the  four  orders  for  L.500  each, 
mrith  directions  to  get  cash  for  them,  which  he  accordingly  did,  bringing  the  money  to 
Mr.  Hamilton — that,  on  the  26th,  Mr.  Hamilton  gave  him  back  the  money,  directing 
him  to  repay  L.1000  of  it  into  Mr.  Hamilton's  account  with  the  bank,  and  to  lodge 
the  other  for  Miss  Edgar  in  the  way  already  mentioned,  which  he  accordingly  did. 
This  statement  was  not  admitted  by  Mr.  Hamilton's  trustees,  who  were  claimants  in 
this  present  process,  but  it  was  not  positively  denied;  and  it  appeared  that  Mr. 
Hamilton  had  subsequently  told  Mr.  Mathie,  whom  he  had  employed,  to  prepare  a 
transference  of  the  heritable  bond  to  Miss  Edgar ;  that  he  had  secured  L.10()0  to  her 
in  a  way  different  from  what  he  had  originally  intended ;  and  it  further  appeared  that 
lie  had  also  secured  L.1200  in  favour  of  certain  other  grandchildren  in  the  same  way, 
by  depositing  the  sum  in  the  bank,  and  taking  a  receipt  for  their  behoof.  Mr.  Hamilton 
having  died  very  shortly  after  the  deposit  in  July,  a  question  arose  with  the  trustees 
under  a  deed  of  settlement  which  had  been  executed  in  1817,  whether  Miss  Edgar  was 
entitled  to  both  or  to  either  of  the  sums  of  L.1000  deposited  as  above  mentioned.  For 
the  purpose  of  having  this  determined,  two  processes  of  multiplepoinding  were  raised, 
one  in  name  of  Mr.  and  Mrs.  Edgar  and  Mr.  Caw,  the  trustees  in  the  first  deposit- 
receipt,  and  as  such  liable  for  the  sum  first  deposited,  and  afterwards  uplifted  and 
applied  to  the  retiring  of  Mr.  HamOton's  acceptance ;  and  the  other  in  name  of  the 
Glaagow  Bank,  in  whose  hands  the  second  KIOOO  still  remained. 

'Hie  Lord  Ordinary,  having  coi^joined  the  processes,  ordered  Cases  to  the  Court. 

Pleaded  for  the  Trustees — 

1.  From  Mr.  Hamilton's  subsequent  conduct,  it  is  clear  that  he  intended  the  first 
deposit  to  have  been  merely  a  donation  mortis  eausdj  and  subject  to  his  power  of 
revocation,  and  that  he  actually  revoked  it  by  consenting  to  its  being  applied  to  the 
payment  of  his  acceptance  to  Edgar. 

2.  As  to  the  second  deposit,  a  written  mandate  is  absolutely  necessary  to  show  that 
Mr.  Edgar  had  authority  to  deposit,  for  Miss  Edgar's  behoof,  the  L.1000  with  which 
he  was  intrusted  by  Mr.  Hamilton ;  but  there  is  no  legal  proof  of  his  having  been 
authorised  so  to  deposit  it ;  and, 

3.  At  all  events,  the  second  deposit  can  only  be  considered  as  a  [966]  8urrogatum 
for  the  first,  which  had  been  appropriated  otherwise  than  to  Miss  Edgar's  behoof ;  and 
it  cannot  be  presumed  that  Mr.  Hunilton  intended  she  should  have  both. 

Pleaded  for  Miss  Edgar — 

1.  The  first  deposit  was  an  absolute  gift ;  and  the  receipt  being  delivered  to  Mr. 
and  Mrs.  Edgar  as  trustees  for  her  behoof,  it  could  not  be  recalled,  even  by  Mr. 
Hamilton  himself ;  and  they  are  necessarily  liable  to  her  in  the  amount 

2.  The  sum  in  the  second  receipt  being,  as  in  the  first,  on  the  face  of  the  document, 
her  property,  it  lies  on  the  trustees  to  prove  that  it  was  deposited  in  her  name  without 
authority ;  but,  besides,  the  statement  of  Mr.  Edgar,  as  to  the  mode  in  which  it  was 
deposited,  is  not  seriously  denied ;  and, 

3.  The  first  deposit  being  an  absolute  and  irrevocable  donation,  which,  notwith- 
standing the  misapplication  of  it,  her  trustees  were  bound  to  make  good  to  her,  the 
second  cannot  be  considered  as  a  surrogaium  for  it,  nor  can  it  be  presumed  to  be  the 
same  sum,  as  might  have  been  held  in  the  case  of  a  double  legacy. 

The  Court  preferred  Miss  Edgar  to  the  amount  of  the  second  deposit  in  the  hands 
of  the  bank,  and  the  trustees  to  that  of  the  first  in  the  hands  of  Mr.  Edgar. 

Lord  Justiok-Clbrk. — We  must  take  a  complex  view  of  both  processes,  which  it 
was  quite  proper  to  conjoin.  The  question  comes  to  be  as  to  the  will  of  Mr.  Hamilton ; 
and  I  am  dear  that  Miss  Edgar  is  entitled  to  one  of  the  sums.  If  the  first  sum  had 
still  stood  on  the  original  deposit-receipt,  the  question,  whether  she  was  not  entitled 
to  both,  would  have  been  in  a  very  different  situation.  As  it  is,  it  is  material,  that 
this  old  gentleman  took  the  same  method  of  giving  sums  to  other  grandchildren ;  and 
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we  must  attend'to  the  admitted  fact^  that  he  had  granted  to  Mr.  Edgar  a  bill  for  L.1000 ; 
and  in  this  family  question  we  moat  give  credit  to  the  statement  that  the  money  was 
uplifted  from  the  bank,  and  applied  to  retire  this  bill,  with  Mr.  Hamilton's  coneurrence. 
Then  comes  the  other  L.1000;  and  it  is  here  material  to  obserre  what  occurred  with 
Mr.  Mathie,  to  whom  he  obeenred  that  he  had  secured  the  L.1000  for  Miss  Edgar  in  a 
different  manner  than  by  the  transference  of  the  bond.  Now  I  think  it  clear,  from  the 
real  evidence  of  the  case,  that  it  was  his  intention  just  to  secure  her  in  a  edngle  L.1000 ; 
and  then,  that  the  first  having  proved  abortive,  he  again  replaced  it ;  and  all  that  she 
can  claim  is  the  L.1000  last  deposited,  Mr.  Edgar  being  liable  to  the  trust  for 
the  other. 

Lord  Allowat. — ^This  is  a  very  puzzling  question,  and  I  have  taken  different  views 
of  it  at  different  times.    The  first  difficulty  I  had  was,  whether  or  not  this  was  con- 
stituting a  legacy ;  but  I  became  satis6ed  that  it  was  a  mode  of  giving  away  the  sum  ; 
and  here  I  concur  entirely  with  your  Lordship,  that  this  was  this  man's  mode  of  doing 
80,  and  that  effect  [966]  must  be  given  to  it     But  my  next  difficulty  was  this : — 
Holding  this  to  be  a  donation,  it  opens  the  question  of  presumption,  if  the  partj 
intended  to  give  both  sums,  or  only  one.     In  the  case  of  Gelly  v.  Mackenzie,  1781, 
(11,374),  which,  if  we  could  bold  this  a  l^^acy,  comes  very  near  the  present,  the  Court 
found,  after  much  discussion,  that  the  posterior  legacy  of  the  same  sum  embraced  the 
first.     In  that  way  I  could  have  come  to  the  same  conclusion  as  the  Lord  Justice-Gleik. 
But  then,  supposing  the  first  to  be  a  complete  transference  of  property,  though  it  ms 
uplifted  and  applied  to  retire  a  joint  bill  on  which  Hamilton  was  the  obligant,  still 
what  does  this  come  to  f    This  girl  could  have  called  on  the  trustees  to  account  for  it, 
and  they  could  not  pay  it  to  any  person  but  to  her  for  whose  behoof  they  held  it 
Then  here  is  another  difficulty  : — This  money  was  paid  to  Edgar ;  but  this  did  not  take 
away  money  out  of  Hamilton's  estate,  because  he  always  had  his  relief  against  Edgar. 
Then  what  interest  have  the  trustees,  when  this  takes  nothing  away  from  Hamilton's 
estate  as  it  stood  at  his  death  ?    It  seems  taken  for  granted  that  it  was  in  Hamilton's 
power  to  take  back  the  provision  ;  but  I  do  not  think  it  could  be  in  his  power  to  do  so. 
Then  we  come  to  the  transaction  in  1824,  which  increases  the  difficulty  : — ^It  seems  the 
old  gentleman  ordered  his  agents  to  assign  a  bond  of  L.1000  to  this  girl,  and  theo. 
stopped  them,  saying  he  had  done  it  in  another  way.     Now,  if  the  bond  had  been 
conveyed,  could  it  have  been  pleaded  as  withdrawing  the  former  provision,  or  as  being 
in  lieu  of  it  I    I  would  have  held  he  intended  she  should  have  both.     Still  I  have  an 
impression  that  he  may  have  intended  the  one  for  the  other;  but  I  cannot  allow 
conjecture  to  operate  against  legal  principle;  and  therefore  I  doubt  whether  MiSs 
Edgar  is  not  entitled  to  both  sums. 

Lord  Glbnlbb. — I  rather  agree  with  the  Lord  Justice-Clerk.  If  both  bank  receipts 
were  extant^  the  question  might  have  occurred,  whether  both  or  only  one  of  the  sums 
were  due,  as  it  does  not  seem  to  be  much  disputed  that  Miss  Edgar  is  entitled  to  the 
last.  As  to  the  other,  there  is  some  difference.  We  must  take  the  facts  stated  on  the 
one  side,  and  not  expressly  denied  on  the  other.  Now  Mr.  Hamilton  had  given  away 
the  L.1000,  and  he  happened  to  be  owing  a  bill,  for  which  he  had  relief  against  Edgar; 
and  he  desires  the  trustees  to  take  up  the  money,  and  apply  it  to  retiring  the  bilL 
He  takes  no  obligation  on  Edgar  to  replace  it,  but  it  is  clear  that  he  considered  himself 
bound  to  do  so.  Now  it  appears  to  me  in  this  light, — that  he  took  up  the  money 
somewhat  irregularly,  and  therefore  thought  himself  bound  to  replace  it ;  and  he  did  so 
without  intending  to  give  more  then  the  one.  The  question  is  not,  whether  there  are 
two  extant  provisions  both  due,  but  whether  the  last  was  not  intended  as  a  discharge 
of  the  first  ?  And  I  think,  in  consistency  with  the  maxim  donatio  non  pr^undtwr^ 
we  must  hold  that  this  was  just  replacing  the  first  L.1000,  and  that  Miss  Edgar  is 
entitled  only  to  the  last ;  and  that  Mr.  Edgar  is  liable  to  the  trustees,  as  applying  the 
sum  to  take  up  the  bill,  for  which  he  was  liable  in  relief  to  Hamilton. 

[Cf.  British  Linen  Co.  v.  Martin,  11  D.  1006.] 
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No.  849.  VI.  Shaw  967.     12  June  1828.    2nd  Div.— Lord  Mackenzie. 

T.  MuDiB,  Advocator. — Jameson — Butherfurd. 

D.  MiLN,  Beepondent. — SoL-Oen,  Hope — Ivory, 

Reparation — Burgh  Property. — ^A  party  having  begun  to  erect  a  building  at  the  back 
of  a  house  within  burgh,  without  a  special  warrant  from  the  Dean  of  Guild,  and 
being  prevented  from  completing  it  for  some  time,  pending  the  discussion  of  an 
unfounded  application  for  an  interdict  by  a  neighbour,  held  not  entitled  to  recover 
damages  from  that  person. 

Mudie  and  Miln  were  proprietors  of  adjoining  tenements  in  Dundee;  and  both 
having  resolved  to  take  down  and  rebuild  their  respective  houses,  presented  applications 
to  the  Dean  of  Guild  for  the  usual  warrants.     In  the  application  by  Mudie,  no  mention 
ivas  made  of  any  building  to  the  back  of  his  house ;  and  on  his  commencing  to  erect  a 
small  building  behind,  entirely,  however,  within  his  own  boundary,  Miln  applied  for  an 
interdict,  on  the  ground  (which  was  totally  unfounded)  that  Mudie  was  encroaching  on 
his  property,  or  at  least  on  a  bit  of  ground  which  was  to  be  considered  as  mutual 
property.    The  Dean  of  Guild  granted  interdict  in  the  mean  time ;  but,  after  a  litigation 
which  delayed  the  completion  of  the  building  for  a  few  months,  he  ultimately  recalled 
it^  and  found  Miln  liable  in  expenses.     Mudie  then  raised  an  action  against  Miln  before 
the  Sheriff  concluding  for  damages  on  account  of  the  loss  suffered  by  him  in  conse- 
quence of  the  delay  occasioned  by  Miln's  maila  fide^  and  his  improper  application  for 
an  interdict.    The  Sheriff-substitute  found  Milne  liable  in  damages  3  but  the  Sheriff- 
depute,  on  the  ground  that  Mudie  had  obtained  no  warrant  to  build,  and  that  there  was 
no  instance  of  a  party  being  found  liable  in  damages  for  delay  occasioned  by  his  con- 
testing the  right  of  a  party  to  build,  assoilzied  him ;  and,  in  an  advocation,  the  Lord 
Ordinary  and  the  Court  remitted  simpliciter^  with  expenses. 


No.  350.  YI.  Shaw  967.     12  June  1828.     2nd  Div.— Lord  Mackenzie. 

D.  Miln,  Advocator. — SoL-Qen.  Hope — Ivory. 

T.  MuDis,  Eeepondent. — Jameson — Bidherfurd. 

Property. — The  proprietor  of  a  house  entitled  to  prevent  his  neighbour  from  projecting 
any  cornices  or  ornamental  building  across  the  centre  line  of  their  mutual  gable, 
though  only  to  the  extent  of  a  few  inches,  and  without  doing  him  any  injury. 

In  the  erection  by  Miln  and  Mudie  (the  advocator  and  respondent)  of  their  two 
contiguous  houses  on  the  property  mentioned  in  the  preceding  case,  the  former  proposed 
to  have  a  somewhat  ornamented  front,  certain  cornices  of  which  projected  a  few  inches 
across  the  centre  line  of  a  mutual  gable  between  the  two  [968]  houses,  but  without 
in  any  degree  injuring  Mudie's  house.  Mudie,  however,  so  soon  as  they  appeared, 
declared  he  must  have  them  knocked  off;  and,  on  Miln's  refusal,  he  presented  a  petition 
to  the  Dean  of  Guild  to  have  him  ordained  to  remove  the  cornices,  so  far  as  they  pro- 
jected over  the  front  of  his  house.  This  was  opposed  as  being  purely  in  emtdatione 
vicini;  but  the  Dean  of  Guild  ordained  the  projecting  portions  of  the  cornices  to  be 
removed.  In  an  advocation  the  Lord  Ordinary  and  the  Court  remitted  simpliciter, 
with  expenses. 

No.  351.  VI.  Shaw  968.    13  June  1828.     Ist  Div. 

W.  Jbffrby  and  Company,  Petitioners. — Butherfurd. 
J.  Ejerb,  Beepondent — Jameson. 

Sequestration — Trustee. — After  a  competition  for  a  trusteeship  on  a  sequestrated  estate, 
neither  of  the  candidates  having  applied  to  be  confirmed,  a  petition  and  complaint  by 
a  creditor  against  them  for  not  taking  steps  to  have  the  competition  disposed  of  was 
dismissed  -,  but  a  meeting  for  a  new  election  ordered  to  take  place. 
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Hie  estates  of  James  Davies  having  been  sequestrated,  a  competition  for  the  trostee- 
ship  took  place  between  James  M'LeUand  and  the  respondent  Kerr,  and  both  paities 
protested  that  they  were  duly  elected.  Neither  of  them  having  applied  to  be  confirmed, 
and  a  considerable  time  having  elapsed,  Je&ey  and  Company,  creditors  on  the  estate, 
presented  a  petition  and  complaint  against  M'Lelland  and  Kerr,  praying  to  have  them 
ordained  to  take  measures  for  having  the  competition  decided,  or  otherwise  to  find  that 
they  had  been  guilty  of  a  gross  neglect  of  duty,  were  disqualified  from  being  again 
elected,  and  to  appoint  a  new  meeting  for  the  election  of  a  trustee.  Answers  were 
lodged  by  Kerr,  who  stated  that  the  apparent  minority  was  in  favour  of  MXellaud, 
that  he  had  given  up  the  competition,  and  that  the  petition  was  oppressive.  The 
Court  assoilzied  him,  but  appointed  a  new  meeting. 

The  Judges  seemed  to  be  of  opinion,  that,  under  the  27th  section  of  the  Bankrupt 
Act,  any  question  as  to  the  election  either  of  the  interim  fiictor  or  trustee  might  be 
brought  bafore  the  Court  by  any  creditor;  and  therefore  that  the  petitioners  might 
have  got  the  election  disposed  of  in  this  way,  without  having  recourse  to  the  proceeding 
which  they  had  adopted. 


Kp.  856.  VI.  Shaw  975.    13  June  1828.    2iid  Div.— Lord  Mackenzie. 

J.  Smith  and  Others,  Pursuera  and  Suspenders. — Cockbum — Cuninghame, 

W.  and  T.  Hall,  Defenders  and  Chargers. — Skene — Hunter. 

[Bankruptey] — Arbiiraiian — CompodHon-Conimd — [ConetUuiion  of  Debi  by  Decreet- 
Arbitral] — OauHoner. — After  a  composition-^sontract  under  a  sequestration  had  been 
approved  o^  a  creditor  having  entered  into  a  submission  with  the  bankrupt  as  to  his 
clium,  without  prejudice  to  the  composition-contract — Held  competent  to  the  arlnter 
to  decern  for  the  full  claim,  and  that  the  creditor  was  entitled  to  charge  the  cautioners 
on  their  bond  for  the  composition  on  it,  though  he  had  not  previoudy  been  ranked 
on  the  estate. 

Pending  an  action  at  the  instance  of  the  defenders  Halls  against  the  pursuer  Smith, 
the  latter  was  sequestrated ;  and  he  subsequentiy  offered  a  composition,  in  which  Murray 
and  Jameson  became  cautioners,  and  which  was  approved  of  by  the  Court,  and  a  bond 
recorded.  Halls,  having  been  refused  payment  of  the  composition  on  their  claims,  again 
insisted  in  their  action,  which  had  been  super-  [976]  -seded  on  the  sequestration.  A 
submission  was  then  entered  into  by  the  bankrupt  and  Halls  of  the  claims  in  depen- 
dence, which,  it  was  declared,  should  be  "  without  prejudice  to  the  subsisting  composition- 
contract  under  the  sequestration,  and  shall  not  nullify  or  affect  the  same."  The  arbiter 
having  decerned  for  the  full  amount  of  several  of  the  sums  claimed,  with  expenses. 
Halls  charged  Smith  and  his  cautioners  for  the  composition  on  these  sums,  and  he  also 
charged  Smith  for  the  full  amount  of  the  expenses. 

On  this,  Smith  brought  a  suspension  and  reduction,  on  the  ground  that  the  decree 
was  jdtra  viree^  particularly  in  so  far  as  it  decerned  for  the  full  sums,  and  not  for  the 
composition  only ;  and  the  cautioners  also  suspended,  on  the  ground  that^  under  the 
general  bond  for  the  composition,  they  could  not  be  liable  to  summary  diligence  at  the 
instance  of  a  creditor  who  had  not  been  ranked  on  the  sequestrated  estate. 

In  answer  Halls  pleaded, 

1.  That  the  question  before  the  arbiters  was  one  of  constitution,  and  that  the  clause 
in  the  submission  was  not  intended  to  bind  him,  so  as  to  prevent  his  giving  a  decemiture 
for  the  full  amount,  but  merely  to  bind  the  parties  that  the  composition  on  such  amount 
was  to  be  taken  when  so  constituted. 

2.  That  the  expenses  of  a  discussion  with  a  sequestrated  estate  fell  always  to  be 
paid  in  full,  and  were  not  subject  to  be  paid  by  the  composition  merely ;  and, 

3.  As  to  the  cautioners,  That  a  decree  of  constitution  and  the  bond  of  caution  were 
sufficient  warrants  for  summary  diligence  against  cautioners  in  a  composition-contract. 

The  Lord  Ordinary  repelled  the  reasons  of  reduction,  and  found  the  letters  orderly 
proceeded  in  both  processes  of  suspension ;  and  the  Court  adhered,  except  as  to  the 
expenses,  in  regard  to  which  they  remitted  to  the  Lord  Ordinary  to  hear  parties  as  to 
how  far  the  composition  must  not  be  accepted  for  those  incurred  prior  to  it. 
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Ko.  800.  VI.  Shaw  978.    14  June  1828.    3nd  Div.— Lord  Newton. 

Or.  Adam,  Suspender. — Brtice. 
H.  and  A.  M'Dougall  and  J.  Fbrgusson,  Chargers. — Sandford. 

Landlord  and  Tenant. — Hugh  and  Alexander  M'Dougall  and  John  Fergusson  let  a 
bouse  and  coal-yard  in  Perth,  of  which  they  were  joint  proprietors,  to  George  Adam, 
for  three  years  fiom  Whitsunday  1827,  at  a  rent  of  L.70.     In  January  1828  M*Dougalls 
charged  him  on  a  bill,  dated  May  1822,  being  prior  to  the  date  of  a  composition-contract 
which  ihey  had  signed;  and,  on  the  expiry  of  the  days  of  charge,  they  executed  a 
poinding  of  the  effects  in  the  house,  and  thereafter  obtained  warrant  of  sale,  and  accord- 
ingly sold  effects  to  cover,  not  only  the  amount  of  the  bill,  but  the  current  rent. 
Immediately  on  this,  they,  and  Feigusson  the  other  joint  proprietor,  presented  a  petition 
to  the  Magistrates  of  Perth,  setting  forth  that  the  house  was  almost  completely  dis- 
plenished,  and  praying  to  have  Adam  ordained  to  put  furniture  and  effects  in  it,  equal 
at  least  in  value  to  a  year's  rent ;  and  on  his  failure  to  do  this,  or  to  find  caution  for 
the  next  year's  rent,  to  have  him  removed.    The  Magistrates,  on  a  report  that  the 
furniture  was  not  nearly  equal  in  value  to  a  year's  rent,  ordained  [979]  him  to  find 
caution  for  the  next  year's  rent  by  the  1st  of  April ;  and,  on  his  failure,  decerned  in  the 
removing  against  him  at  the  ensuing  Whitsunday.     Of  this  decree  Adam  presented  a 
bill  of  suspension  without  caution.     The  Lord  Ordinary,  in  respect  of  no  caution, 
refused  the  bill ;  but  the  Court,  on  an  offer  of  juratory  caution,  altered  and  passed. 


No.  868.  VI.  Shaw  981.    17  June  1828.    2nd  Diy.— Lord  Medwyn. 

T.  Mbgget  and  Trustee,  Pursuers. — BrovmUe. 

J.  Milne,  Defender. — J.  W.  Dickson. 

Agent  and  Client. — A  copy  of  a  summons  served  on  a  defender  personally,  having  been 
transmitted  by  a  writer  in  Glasgow  to  an  agent  in  Edinburgh  to  enter  a  defence ;  and 
this  having  been  done,  and  the  defender  having  afterwards  implemented  a  decree 
pronounced  against  him — Held  that  he  was  liable  in  payment  of  the  Edinburgh  agent's 
account^  although  he  denied  that  he  had  employed  the  Glasgow  writer. 

William  Foster  Dick  of  Dublin  having  been  apprehended  in  Glasgow  on  a  meditor 
tione  fugiB  warrant  at  the  instance  of  Helen  Gibb,  who  had  a  claim  against  him  for 
aliment  of  a  bastard  child  of  which  she  alleged  he  was  the  father,  the  defender  Milne 
became  cautioner  for  him  in  a  bond  of  caution  judicio  eieti.  Gibb  thereafter  raised  an 
action  in  the  Court  of  Session  against  Dick,  and  against  Milne  as  his  cautioner,  con- 
cluding for  aliment  of  the  child.  The  citation  copy  of  the  summons  for  Dick  was  left 
at  the  ofice  of  Mr.  Douglas,  writer  in  Glasgow,  it  being  declared  in  the  bond  that  this 
should  be  held  as  his  domicile ;  and  the  messenger's  execution  bore  that  the  summons 
for  Milne  had  been  served  on  him  personally  apprehended.  A  service  copy  of  the 
summons,  bearing  to  be  that  served  on  Milne,  was  then  transmitted  by  Douglas,  stating 
himself  to  be  acting  for  Milne,  to  the  pursuer,  a  writer  to  the  Signet  in  Edmburgl^ 
with  instructions  to  enter  a  defence.  A  defence  was  accordingly  entered,  and,  after 
some  Utigation,  decree  was  given  for  aliment  up  to  a  certain  period  when  the  child  had 
died,  and  Gibb  was  found  entitled  to  her  expensea  Milne  paid  the  principal  sum  and 
expenses  decerned  for ;  but,  having  refused  to  pay  Megget  the  expenses  incurred  by 
him  in  conducting  his  defence,  Megget  raised  an  action  for  payment 

In  defence  Milne  pleaded.  That  Douglas  was  not  his  agent,  and  was  not  authorized 
by  him  to  employ  Megget,  and  he  denied  that  Gibb's  summons  had  been  served  on  him 
personally ;  but  he  did  not  institute  any  reduction  of  the  messenger's  execution,  which 
bore  that  it  had  been  so  served. 

To  this  it  was  answered,  That  the  possession  of  the  service  copy  of  a  summons  was, 
according  to  practice,  a  sufficient  mandate  to  a  country  agent  to  employ  one  in  Edin- 
burgh ; — that  the  transmission^of  such  copy  was  a  sufficient  mandate  to  the  Edinburgh 
agent  to  conduct  a  defence ;  and  that,  as  tike  execution  bore  the  citation  given  to  MQne 
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to  have  been  penonal,  he  could  not  deny  it,  without  reducing  the  execution;  Jul 
besides,  that  by  paying  the  principal  sum  and  expenses  awarded  to  Gibb^  he  hnd  homok)- 
gated  the  defence  maintained  by  Megget  in  his  name. 

The  Lord  Ordinary  repelled  the  defences,  and  the  Court  unanimously  adhered. 


No.  864.  YI.  Shaw  982.     17  June  1828.     2nd  Diy.^Lord  Mckenzie. 

C.  Fkrrikr,  Pursuer. — SoL-Gen.  Hope — Miller. 

J.  Bkrry,  Defender. — P}/per. 

Process. — An  interlocutor  in  an  action  against  a  principal   party  and  his  cautioner, 
having  been  pronounced  after  the  death  of  the  cautioner,  held  to  be  inept  as  to  botL 


In  an  action  at  the  instance  of  Ferrier  against  Berry,  and  Bobertson  Ms  cautioner, 
the  Lord  Ordinary,  in  respect  of  the  pursuer  having  &iled  to  obtemper  a  previous  inter- 
locutor, assoilzied  the  defenders  on  the  11th  of  March  last  It  afterwarda  appeared  that 
Bobertson  had  died  two  days  before ;  and  Ferrier  having  presented  a  reclaiming  note, 
praying  to  be  reponed,  plesded,  as  of  itself  a  sufficient  ground  for  reponing  hm^  that 
the  interlocutor  was  inept  as  to  both  defenders,  in  respect  of  the  death  of  one  of  them 
before  it  was  pronounced,  as  had  been  held  in  the  case  of  Marshall  v.  Hynd  and 
Macdonell,  {ante,  p.  389,  Note). 

To  this  it  was  answered,  That  Bobertson  was  only  a  cautioner ;  but  the  Courts  without 
requiring  to  hear  the  pursuer  on  any  other  ground,  remitted  to  repone  him,  reserving  all 
questions  of  expenses. 

[Of.  WUkie  V.  Fhwerdew,  12  D.  823.] 


No.  865.  YI.  Shaw  982.    17  June  1828.    2nd  Div.— Lord  Medwyn. 

H.  Grant,  Pursuer. — Jeffrey — 0.  Napier. 

D.  Kennedy  and  Trustee,  and  W.  Christie,  Defenders. — Sol-Chn.  Hope 

— Oreenshields. 

Sequestration — Oauiumer — [Liability  for  past  dealings] — Title  to  Pursue. — Held, — 1. 
— That  a  trustee  on  a  sequestrated  estate  is  entitled  to  sue  his  predecessor  in  office  for 
recovery  of  unclaimed  dividends  which  he  had  not  lodged  in  the  bank  in  terms  of 
the  statute. — 2. — That  penal  interest  is  due  on  unclaimed  dividends  not  lodged ; — 
and, — 3. — That  a  party  becoming  cautioner  for  a  trustee,  after  the  latter  has  been 
some  time  in  office,  is  liable  to  the  extent  of  the  bond  for  money  in  the  trustee's 
hands  at  the  date  of  it,  which  he  was  bound  to  have  lodged  in  a  bank,  and  for  the 
penal  interest  imposed  on  the  trustee  from  the  date  of  the  bond. 

In  the  year  1815  the  defender  Kennedy  was  appointed  trustee  on  the  estate  of 
Bobert  M*Morran  junior  and  Company,  which  had  been  sequestrated  in  1799.  After 
some  dividends  had  been  paid,  certain  additional  sums  were  recovered,  and  a  dividend 
was  advertised  to  be  paid  on  the  18th  of  June  1824.  Kennedy  had  previously  drawn 
from  the  bank  the  money  to  be  applied  in  payment  of  the  dividends,  and  on  that  day 
certain  creditors  applied  for  and  received  payment ;  but  about  L.235  of  dividends  were 
not  claimed,  and  remained  in  Kennedy's  hands.  This  sum  he  was  bound,  under  the  45th 
section  of  the  bankrupt  statute,  to  have  replaced  in  the  bank,  under  the  conditions  con- 
[96S]  -tained  in  the  43d  section,  (viz.  inter  alia,  liability  in  penal  interest^  if  not  lodged 
within  ten  days,)  there  to  remain  at  the  risk  of  the  individual  creditors  who  had 
neglected  to  dsim  their  dividends ;  but  he  did  not  so  lodge  it  On  the  23d  of  June, 
(the  person  who  had  become  cautioner  for  Kennedy  on  his  appointment  having  become 
bankrupt,)  the  defender  Christie  executed,  along  with  Kennedy,  a  bond  of  caution,  which, 
after  the  narrative,  proceeded  thus : — "Therefore  wit  ye  me  the  said  Duncan  Kennedy 
as  principal,  and  me  the  said  James  Christie  as  cautioner,  surety,  and  full  debtor,  jointly 
and  severally,  for  and  with  him,  to  have  become  bound  and  obliged,  as  we  hereby  bind 
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and  oblige  ourselves,  both  principal  and  cautioner,  conjunctly  and  severally,  our  heirs, 
executors,  and  successors,  that  I  the  said  Duncan  Kennedy  shall  conform  myself  in  all 
Tespects  to  the  rules  and  regulations  prescribed  by  law,  and  particularly  laid  down  in  the 
statute  54th  Oeo.  III.  c.  137,  by  which  sequestrations  are  now  regulated,  as  incumbent 
upon  trustees  on  sequestrated  estates ;  and  that  I  shall  faithfully  account  for  and  pay 
to  the  creditors  of  the  said  Bobert  M'Morran  junior  and  Company,  and  of  the  individual 
partners  of  that  company,  or  my  successors  in  office,  for  behoof  of  said  creditors,  all  and 
every  sum  and  sums  of  money  I  may  recover  of  or  belonging  to  the  said  sequestrated 
estates,  real  and  personal ;  and  failing  thereof,  I  the  said  James  Christie,  or  my  foresaids, 
shall  make  payment  to  the  said  creditors,  or  the  successors  in  office  of  the  said  Duncan 
Kennedy,  for  behoof  foresaid,  of  the  said  sum  of  L.300  sterling,  or  so  much  thereof  as 
shall  be  found  due,  addebted,  and  resting  owing  by  the  said  Duncan  Kennedy  to  them ; 
but  providing  and  declaring,  that  this  bond  and  obligation,  in  so  far  as  concerns  me  the 
said  James  Christie,  cautioner  foresaid,  shall  only  extend  to  the  aforesaid  sum  of  L.300 
sterling,  agreeably  to  the  minutes  before  referred  to,  and  no  further.'' 

On  the  3d  of  April  1825,  Kennedy  having  himself  been  sequestrated,  and  never 
having  relodged  the  sum  above  mentioned  in  the  bank,  resigned  his  office  of  trustee,  and 
the  pursuer  Grant  was  thereafter  elected  in  his  place.  Then  Grant  raised  an  action 
against  Kennedy,  and  the  trustee  on  his  sequestrated  estate,  and  also  against  Christie 
his  cautioner,  concluding  for  payment  of  the  balance  due  by  him,  with  penal  interest  on 
any  sum  exceeding  L.50,  retained  in  his  own  hands  for  more  than  ten  days,  down  to 
the  date  of  his  resignation,  and  legal  interest  thereafter ;  the  claim  against  Christie 
being  limited  to  such  sums  as  were  in  Kennedy's  hands  subsequent  to  the  date  of  the 
bond^  and  the  penal  interest  [984]  thereon  after  that  date,  and  to  the  extent  of  L.300, 
the  amount  of  the  bond. 

In  defence  it  was  pleaded  by  Kennedy  and  his  trustee.  That  unclaimed  dividends 
being  declared  by  the  statute  to  be  at  the  risk  of  the  individual  creditors  to  whom  they 
were  due,  could  only  be  sued  for  by  these  creditors  themselves,  and  not  by  a  succeeding 
trustee  who  represented  the  general  body ;  and  that  penal  interest  was  not  due  on  such 
unclaimed  dividends,  though  not  lodged  in  the  bank ;  and 

For  the  cautioner  Christie  it  was  pleaded  separately,  That  by  the  conception  of  the 
bond,  he  could  only  be  liable  for  such  sums  as  t^e  trustee  nught  recover  after  its  date ; 
but  that,  with  the  exception  of  a  trifling  sum,  the  whole  amount  in  the  trustee's  hands 
had  been  recovered,  and  had  been  taken  out  of  the  bank  prior  to  the  23d  of  June  1824 ; 
and  as  to  the  penal  interest^  although  the  money  had  not  been  subsequently  replaced, 
the  violation  of  the  trustee's  duty,  in  respect  of  which  alone  the  trustee  could  be  made 
liable,  was  prior  to  that  date. 

To  this  it  was  answered, 

1.  By  the  71st  section  of  the  bankrupt  statute,  a  new  trustee  is  empowered  to  call 
his  predecessor  to  account ;  and  if  he  has  neglected  to  lodge  unclaimed  dividends  as 
directed  by  the  statute,  the  new  trustee  is  entitied  to  sue  him  to  the  effect  of  obliging 
him  to  do  so,  and  fulfil  all  obligations  incumbent  on  him,  whoever  may  be  ultimately 
entitled  to  such  dividends. 

2.  Unclaimed  dividends,  being  directed  by  the  45th  section  to  be  deposited  "as 
before,"  must  be  deposited  under  the  sanctions  contained  in  the  preceding  section  (43d,) 
one  of  which  is  the  trustee's  liability  for  penal  interest  in  the  event  of  his  failure ;  and, 

3.  The  cautioner  became  bound,  along  with  Kennedy,  for  all  that  he  should  be  owing 
to  the  estate,  and  that  he  should  duly  conform  himself  to  the  regulations  of  the  statute ; 
and  being  due  the  balance  claimed,  and  having  neglected  the  regulations  of  the  statute 
to  lodge  the  money  in  a  bank,  which  he  continued  to  be  equally  bound  to  do  after 
the  date  of  the  bond  as  before  it,  the  cautioner  must  be  liable  for  the  amount  due  by 
Kennedy,  and  the  penal  interest  incurred  in  consequence  of  his  violation  of  the  statute, 
at  least  from  the  28th  of  June,  the  tenth  day  after  the  dividend  was  to  have  been 
paid ;  and  besides,  that  as  the  trustee  was  allowed  ten  days  to  lodge  the  money,  there 
was  properly  no  violation  of  the  statute  till  the  lapse  of  the  28th,  which  was  subsequent 
to  the  date  of  the  bond. 

[986]  The  Lord  Ordinary  pronounced  the  following  interlocutor : — '*  Finds  that  the 
pursuer,  as  the  trustee  on  the  estate  of  Robert  M'Morran  junior  and  Company,  is  not 
only  entitled,  but  bound,  to  call  the  defender  Kennedy,  the  former  trustee,  to  account 
for  his  intromissions ;  and  that  the  defender  is  bound  to  pay  over  to  the  pursuer  what- 
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ever  baluioe  mm  in  his  handi  at  the  date  of  his  rasigiiatioiiy  altfaou^  it  ma j  ariae  frofin 
unclaimed  divideiida; — ^that  the  late  troatee  moat  be  liable,  in  tetma  of  the  atatnfte,  in 
twenty  per  cent,  on  whatever  sum  he  has  retained  in  his  own  handa  for  ten  daya^ 
exceeding  the  sum  of  L.60,  in  name  of  interest  and  damages ;  bot  that  this  must  cease 
on  the  bankruptcy  of  the  said  defender; — that  the  other  defender  Christie  is  jointly 
liable  in  whatever  ia  addebted  and  resting  owing  by  Kennedy,  arising  out  of  h^ 
management  of  the  said  estate,  subsequent  to  the  date  of  the  bond,  pioVuled  Ae  sum 
does  not  exceed  the  sum  of  L.300 ;  and  appoints  a  state  of  debt  to  be  given  in  by  the 
pursuer  on  these  principles." 

The  Court  unanimously  adhered. 

Lord  Glbklh. — By  the  very  conception  of  the  bond,  the  cautioner  waa  liable  for 
every  thing  certainly  due  at  the  date  of  it  Now,  if  the  trustee  had  money  in  his 
hands  prior  to  the  23d,  the  cautioner  waa  liable  for  the  obligation  then  on  the  trustee, 
to  put  it  back  again  into  the  bank ;  and  as  to  the  principal  sum,  therefore,  it  is  dear 
the  claim  is  just.  As  to  what  is  said,  that  unclaimed  dividends,  when  deposited,  are  at 
the  risk  of  the  individual  creditors,  there  is  nothing  in  it,  aa  it  still  waa  the  duty  of 
present  trustee  to  deposit  the  money  in  the  bank ;  and  though  it  is  at  the  risk  of  the 
creditor,  yet  if  the  trustee  does  not  deposit  it,  it  is  at  his  own  risk,  as  it  was  part  of  hia 
duty  to  get  it  back  and  put  it  in  the  bank,  and  the  cautioner  must  just  do  what  Mr. 
Kennedy  would  have  been  bound  to  do.  As  to  penal  interest,  there  may  be  some 
difference.  In  so  far  as  it  is  due  for  keeping  money  above  L.50  prior  to  the  23d,  it 
is  clear  the  cautioner  is  not  liable.  But  as  to  keeping  it  after  that  date,  I  think  the 
trustee  was  bound  to  lodge  every  sum  whatever,  whether  recovered  for  the  first  time, 
or  taken  out  of  the  bank,  under  the  penalty  of  twenty  per  cent ;  and  therefore  I  think 
the  claim  lies  for  interest  from  the  28th,  to  which  it  is  limited  perhaps  too  liberally  on 
the  part  of  the  pursuer. 

Lord  Allowat. — I  entirely  agree.  I  cannot  imagine  the  statute  can  bear  the 
construction  attempted  to  be  put  on  it  by  the  defenders. 

Lord  Justiok-Clibk. — ^lliis  would  be  an  important  case,  if  the  construction 
contended  for  by  the  defenders  could  be  maintained.  A  new  trustee  is  entitled  and 
bound  to  call  his  predecessor  to  a  full  accounting;  and  here  we  have  it  provided,  that 
unclaimed  dividends  are  to  be  forthwith  deposited  "  aa  before,"  and  that  it  is  to  be 
placed  in  the  bank,  not  to  be  withdrawn,  to  Ihe  effect  of  the  trustee  holding  more  than 
L.50  in  his  [986]  hands  at  a  time,  under  the  penalty  of  his  being  liable  for  penal 
interest  Then,  as  to  the  cautioner,  though  he  is  not  liable  for  previous  misconduct 
of  the  trustee,  yet  the  obligation  is,  that  Kennedy  shall  perform  all  the  duties  of 
trustee ;  and  even  supposing  he  had  taken  up  this  money  years  before,  still  it  was  a 
duty  incumbent  on  him  to  lodge  it  again ;  and  if  he  neglected,  after  the  date  of  the 
bond,  to  deposit  it,  the  cautioner  was  Uable  for  such  neglect  to  the  amount  of  the  bond, 
and  for  interest^  legal  or  penal,  as  shall  be  necessary  to  be  imposed. 


No.  866.  VI.  Shaw  986.    17  June  1828.    2nd  IMv.— Lord  Medwyn. 

Mrs.  Ann  Buchanan  and  Husband,  and  R.  Paterson,  Suspenders. — Jeffrey 

— 0,  Napier, 

R  Dickie  Jun.  Charger. — CoMywm — A.  IfNeUL 

Prinetpal  and  Agent — Cautioner — ffueband  and  Wife. — A  married  woman  having,  with 
the  knowledge  of  her  husband,  carried  on  a  business  for  supplying  the  lower  rlaimon 
with  clothes  by  an  arrangement  under  which  they  formed  themselves  into  dubs,  and 
granted  an  obligatory  letter  to  a  clothier  to  pay  certain  sums  periodically,  which  were 
collected  by  the  married  woman,  who  received  from  the  clothier  a  per  centage,  and 
accounted  to  him  for  the  money  received  by  her ;  and  a  party  having  interponed  as 
cautioner  for  her  by  a  letter  blank  in  the  amount — Held, — 1. — That  the  woman  was 
primarily  liable  to  the  clothier  for  the  price  of  the  clothes ; — 2. — That  her  husband 
was  personally  liable  for  her ; — and, — S. — That  the  cautioner  was  bound. 

It  is  a  common  practice  among  a  certain  class  of  clothiers  in  Glasgow  to  supply 
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articles  of  clothing  to  members  of  the  working  classes,  formed  into  dabs  in  the  following 
manner : — The  clothier  employs  a  person  called  a  collector  to  form  these  clubs,  and  as 
soon  as  this  person  has  obtained  a  sufficient  number  of  individuals  for  a  club,  (generally 
from  forty  to  fifty,)  he  (the  collector)  causes  them  to  subscribe  what  is  called  a  bond^ 
being  a  letter  addressed  to  the  clothier,  binding  them,  jointly  and  severally,  to  pay,  by 
instalments  of  one  shilling  per  week  for  each  member,  a  certain  sum,  being  the  full 
amount  of  the  furnishings  to  be  made  to  the  club,  (generally  as  many  pounds  as  there 
are  members,) — the  clothier,  on  the  other  hand,  agreeing  to  furnish  to  each  member, 
to  the  extent  of  twenty  shillings,  such  articles  of  dress  as  they  may  require.  The 
articles  are  delivered  by  the  clothier  directly  to  the  members  of  the  clubs,  but  only  on 
an  order  by  the  collector,  who  keeps  an  account  with  the  different  individuals,  collects 
their  weekly  instalments,  and  settles  with  the  clothier  for  the  club, — the  collector  alone 
being  debited  in  his  books  with  the  furnishings  made. 

The  respondent  Dickie  has  for  some  time  followed  this  course  of  dealing,  and  a  few 
years  ago  he  employed  the  advocator  Mrs.  Buchanan,  a  married  woman,  as  one  of  his 
collectors.  She  accordingly  formed  several  clubs,  and  obtained  [987]  the  members  to 
sign  "  bonds,"  as  above  mentioned.^  These  bonds  were  written  by  Dickie's  shopman, 
and  were  quite  improbative ;  they  were  generally,  though  not  universally,  subscribed 
by  Mrs.  Buchanan,  as  well  as  by  the  members  of  the  clubs,  and,  when  subscribed,  were 
deposited  with  the  respondent ;  and  furnishings  were  then  made  to  each  member,  on 
producing  a  ticket  or  order,  containing  the  articles  to  be  furnished,  and  subscribed 
"  Mrs.  Buchanan."  She  continued  to  act  as  collector  for  several  dubs,  fifteen  in  all, 
for  some  years ;  and,  in  settling  with  her,  Dickie  allowed  her  a  commission  of  2^  per 
cent,  for  her  trouble.  An  interruption,  however,  took  place  in  her  employment  by 
Dickie,  in  consequence  of  her  being  remiss  in  her  payments ;  and  on  its  being  renewed, 
he  required  her  to  find  a  guarantee.  She  accordingly  obtained  the  advocator  Paterson 
to  grant  Dickie  an  obligation  of  guarantee  in  the  following  terms : — "  Sir,  I  hereby 
guarantee  payment  to  you  of  any  arrears  which  Mrs.  Buchanan  may  be  owing  to  you 
from  time  to  time,  in  consequence  of  goods  received  by  her  for  the  members  of  such 
clube  as  she  collects  for,   to  the  amount  of  .     I  am,"  &c. 

(Signed)  "Robert  Patbrson." — "P.S. — Any  arrears  due  to  you  prior  to  the  date  of 
this  letter,  I  also  guarantee  payment  of." — Some  of  the  members  of  the  clubs  having 
become  irregular  in  their  payments,  Dickie,  on  Mrs.  Buchanan's  application,  wrote 
threatening  letters  to  them,  demanding  payment ;  but,  after  some  time,  five  of  the  clube 
having  fallen  considerably  in  arrear,  he  raised  an  action  before  the  Magistrates  of 
Glasgow  against  Mrs.  Buchanan  and  her  husband,  and  against  Paterson  the  cautioner, 
for  payment  of  the  balances  due  for  furnishings  to  these  clubs,  under  deduction  of  a 
commission  to  Mrs.  Buchanan,  which  he  allowed  at  the  rate  of  five  per  cent.  Mrs. 
Buchanan's  husband  having  denied  that  he  had  any  knowledge  of  this  business  con- 
ducted by  his  wife,  and  she  having  alleged,  that  according  to  the  agreement  between 
her  and  Dickie,  and  to  the  custom  of  the  trade,  she  was  a  mere  collector,  and  not 
directly  responsible,  except  for  such  payments  as  she  had  actually  recovered  from  the 
members  of  the  clubs,  the  Magistrates  allowed  a  proof.  By  this  proof,  the  husband's 
know-  [9881  -ledge  of  his  wife's  carrying  on  this  business,  and  his  benefiting  thereby, 
was  established ;  and  in  reference  to  the  other  matter,  Dickie  adduced  two  clothiers, 
who  deponed,  that  by  the  custom  of  the  trade,  wherever  five  per  cent,  was  allowed  to 
the  collectors,  they  were  held  responsible  for  the  furnishings ;  and  he  also  adduced  two 
shopmen,  who  deponed  that  they  and  their  master  Dickie  knew  nothing  of  the  members 
of  the  different  clubs,  but  trusted  entirely  to  the  collectors,  whom  they  considered 
responsible  for  the  whole  furnishings ;  and  one  of  them  further  deponed,  that  when 
Mrs.  Buchanan's  employment  was  renewed  after  it  had  been  interrupted,  it  was  on  the 
express  understanding  that  she  was  to  be  responsible  for  the  furnishings  made  to  her  clube. 

*  The  following  is  a  copy  of  one  of  these  "  bonds  "  : — "  Mr.  Bobert  Dickie  junior. 
— Sir — ^We,  subscribers,  do  hereby  bind  and  oblige  ourselves,  jointly  and  severally,  to 
pay  to  you  the  sum  of  L.50  sterling,  value  received  in  goods.  This  sum  to  be  paid  by 
weekly  instalments  of  L.2,  lOs.  sterling,  corresponding  to  one  shilling  weekly  for  each 
of  our  members.  These  payments  to  commence  on  the  1st  day  of  May,  and  to  continue 
regularly  till  the  whole  is  paid  off.    We  are.  Sir,  your  most  obedient  servants,"  &c, 
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The  Magistrates  having  decerned  against  Mra.  Buchanan,  her  huahand,  and  the 
cautioner,  for  the  soma  sued  for,  but  aopeiseded  execution  against  Mn.  Buchanan  damie 
matrifnanio^  a  suspension  was  brought,  in  which  it  was  pleaded. 

1.  That  by  the  nature  of  the  dealing  by  Dickie  with  Mrs.  Buchanan,  she  was  mexelj 
a  collector  for  him  from  the  members  of  the  club,  who  were  the  direct  debtors ;  and 
that  even  if  such  collectors  could  be  held  responsible  on  receiving  a  commission  of  five 
per  cent.,  she  had  only  been  allowed  2^  in  all  the  settlements  actually  made;  and 
though  in  his  summons  he  allowed  her  credit  for  five  per  cent,  there  was  no  eyidence 
that  any  change  had  taken  place  in  the  agreement  as  to  the  rate  of  commiasion  to  be 
allowed. 

2.  That  at  least  the  obligation  was  merely  cautionary,  which  could  not  be  incurred 
by  her  verbally. 

3.  That  being  a  married  woman,  Mrs.  Buchanan  could  not  bind  herself  personallj 
at  all ;  and  that  she  was  not  prcsposiia  negoHis  in  this  matter,  so  as  to  bind  hst 
husband;  and, 

4.  As  to  the  cautioner.  That  the  obligation  being  blank  in  the  sum,  it  could  not  be 
enforced ;  and  at  all  events  he  could  not  be  called  on  till  the  principal  parties  were 
discussed. 

To  this  it  was  answered, 

1.  and  2.  That  the  whole  circumstances  of  the  transaction — Dickie  being  ignorant 
of  the  members  of  the  clubs,  and  furnishing  the  goods  only  on  the  order  of  Mi& 
Buchanan — the  requiring  her  to  procure  a  guarantee,  as  well  as  the  express  agreement 
deponed  to  by  the  shopman,  and  the  custom  of  the  trade,  established  that  she  was 
neither  a  mere  collector,  nor  a  cautioner  for  the  members  of  the  clubs,  but  the  person 
to  whom,  and  on  whose  responsibility,  the  goods  were  directly  furnished. 

3.  That  a  married  woman  might  bind  herself  in  a  matter  of  [989]  this  kind,  with 
consent  of  her  husband,  so  as  to  affect  any  peculium  of  her  own ;  and,  at  any  rate, 
that  the  cautioner  for  a  married  woman  could  not  object  that  her  transactions,  which 
he  had  guaranteed,  were  not  binding ;  and  as  to  the  husband,  that  when  a  husband 
knows  of  his  wife's  conducting  a  business,  and  benefits  thereby,  she  must  be  held  as 
prceposiia  negotita  as  to  such  business,  to  the  effect  of  binding  hun ;  and, 

4.  That  the  sum  inserted  in  a  cautionary  obligation  is  always  to  limit  the  responsi- 
bility, and  when  the  sum  is  left  blank,  it  must  be  held  to  be  indefinite ;  and  that  it  is 
quite  competent  to  call  a  cautioner  in  the  same  summons  with  the  principal  debtor,  and, 
on  failure  of  the  principal,  to  charge  the  cautioner  at  the  same  time. 

The  Lord  Ordinary  pronounced  this  interlocutor: — "Finds  it  either  admitted  or 
established  by  the  proof,  that  the  suspender  Mrs.  Buchanan  formed  various  clubs,  the 
object  of  which  was  to  supply  the  members  with  articles  of  clothing  from  the  respondent's 
shop,  to  the  extent  generally  of  twenty  shillings  for  each  member ; — ^that^  when  about 
to  form  a  club,  she  obtained  from  the  responcl^nt  what  was  termed  a  bond,  to  be 
subscribed  by  such  persons  as  she  agreed  to  receive  as  members,  binding  each  subscriber 
to  pay,  jointly  and  severally,  to  the  respondent,  the  full  amount  of  ti^e  furnishings  to 
each  club,  by  weekly  instalments  of  one  shilling  for  each  member ;  and  these  bonds 
were  also  in  general  subscribed  by  the  suspender,  though  not  unifonnly  so ; — ^that  f^e 
members  of  these  clubs  were  personaUy  unknown  to  the  pursuer,  and  that  he  only 
furnished  goods  to  them  on  orders  given  by  the  suspender ; — ^that  he  never  received 
payments  from  any  of  them,  but  debited  Mrs.  Buchanan  with  the  amount  of  the  whole 
goods  furnished,  and  received  from  her,  and  credited  her  with  all  payments  of  cash  for 
said  furmshings; — that  Mrs.  Buchanan  collected  from  the  members  the  weekly 
payments  of  one  shilling  due  by  them,  and  gave  them  orders  subscribed  by  herself^ 
when  she  wished  them  to  be  supplied  with  goods  by  the  respondent ; — that,  on  settling 
the  amount  due  by  each  club,  the  suspender  was  allowed  by  the  respondent  a  certain 
sum  by  way  of  commission ; — that  the  defender  having  at  one  time  been  remiss  in  her 
payments,  the  pursuer  declined  to  deal  with  her,  or  supply  the  clubs  for  which  she 
collected,  unless  she  found  security  to  him ;  in  consequence  of  which  the  letter  by  the 
suspender  Paterson  was  furnished  by  her,  guaranteeing  payment  of  the  arrears  which 
might  be  owing  by  her  in  consequence  of  goods  received  by  her  for  the  members  of 
sudi  clubs  as  cd^e  collected  for ; — that  this  occupation  or  [9901  trade  of  the  suspender 
was  known  to  her  husband,  the  other  suspender;  and,  on  tnese  grounds^  repels  the 
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zeasons  of  saspension,  superseding  execution  against  the  suspender  Paterson  till  the 
other  suspenders  are  discussed,  and  decerns." 
The  Court  adhered. 

Lord  Ordikabt. — As,  notwithstanding  the  terms  of  what  is  called  the  hond,  the 
Lord  Ordinary  views  this  as  the  suspender  Mrs.  Buchanan's  trade,  rather  than  the 
respondent's ;  and  as  there  is  no  objection  to  a  married  woman  carrying  on  such  a  trade 
-with  the  consent  of  her  husband,  which  is  proved,  (indeed  from  the  nature  of  it  he 
could  not  possibly  be  ignorant  of  it,^  the  case,  as  pleaded  at  the  bar,  does  not  arise — 
namely,  that  the  members  of  the  clubs  are  the  proper  debtors,  and  that  Mrs.  Buchanan 
is  only  a  cautioner  for  them,  and  that  cautionry  cannot  be  proved  by  witnesses.  There 
is,  no  doubt^  a  difficulty  that  five  per  cent,  commission  was  not  formerly  allowed,  for 
that  seems  to  be  the  rate  usually  allowed  to  the  collectors  for  being  responsible  for  their 
clubs;  but  the  respondent  may  have  dealt  with  this  collector  on  harder  terms  than 
other  merchants  did  with  theirs ;  and,  at  all  events,  for  the  clubs  on  which  the  arrears 
now  claimed  have  arisen,  he  allows  five  per  cent. ;  and  really,  after  providing  the 
guarantee,  it  seems  quite  desperate  for  Mrs.  Buchanan  to  dispute  her  liability  as 
principal  debtor,  although  it  may  not  be  competent  for  the  respondent  to  enforce  it  by 
personal  diligence  against  her. 

LoBD  Allowat. — I  agree  with  the  Lord  Ordinaiy.  There  are  some  pazzles  in  the 
case,  which  are,  however,  got  the  better  of,  when  the  nature  of  the  trade,  which  seems 
a  very  beneficial  one  for  the  working  classes,  is  explained  to  us.  When  I  first  read  the 
papers,  I  had  some  doubt  whether  Mrs.  Buchanan's  obligation  was  not  that  of  a  factor 
merely ;  but  I  am  now  satisfied  that  it  was  only  on  her  credit  that  the  goods  were 
furnished.  The  shopkeeper  did  not  trust  the  members  of  the  clubs ;  he  did  not  know 
them,  and  could  not  prosecute  one  of  them ;  and  therefore,  from  the  nature  of  the  trade, 
I  think  she  was  responsible.  Her  husband  must  have  known  of  her  carrying  on  the 
trade;  and  though,  of  course,  the  respondent  cannot  execute  diligence  against  her 
person,  she,  as  prcBposita  negotiU^  binds  her  husband.  As  to  the  cautioner,  I  consider 
his  obligation  as  an  explanation  of  the  nature  of  the  transaction — viz.  that  Mrs. 
Buchanan  was  the  proper  receiver  of  the  goods,  and  liable  for  arrears.  For  why  find 
caution,  if  she  was  not  so  1  It  is  said  the  obligation  is  blank  in  the  sum ;  but  I  cannot 
listen  to  such  a  plea.  The  specification  of  the  sum  in  such  obligations  is  merely  to 
limit  its  extent ;  and  if  it  is  left  blank,  it  must  be  considered  indefinite. 

LoBD  Glsnlbe. — I  have  nothing  to  add,  though  I  have  some  hesitation  as  to  any 
decree  whatever  passing  against  the  woman.  I  doubt  if  she  is  subject  to  any  obligation 
at  all,  when  she  acts  as  prceposita  negoHis  ;  and  we  are  told  she  is  charged,  and  should 
therefore  limit  the  decree. 

Lord  Jubtiob  Cuerk. — I  have  also  some  difficulty  as  to  the  form  of  [991]  the  decree 
against  the  woman ;  but,  as  to  the  general  matter,  I  agree  with  the  opinions  delivered. 
This  is  a  trade  aui  generis  ;  and  though  the  furnisher  fixes  on  the  collector,  the  collector 
establishes  the  club ;  and  what  is  called  a  bond  is  merely  a  list  of  names,  and  every 
article  furnished  is  given  only  on  an  order  of  hers.  I  cannot  doubt,  therefore,  that  we 
should  adhere  to  the  interlocutor,  with  a  qualification  as  to  the  wife. 
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G.  C.  Gaywood,  Pursuer. — Mwrray — MaidmerU. 
A.  M'Eand  and  Others,  Defenders. — Coddmrn — Ivory. 

Writ — ViHation — Erasure. — Held  that  it  was  not  relevant  to  set  aside  a  deed  that  the 
letters  "  ve "  of  the  word  '*  twelve,"  inserted  in  the  testing  clause  to  denote  the 
number  of  pages,  were  written  on  an  erasure. 

The  pursuer,  as  heir  at  law  of  the  late  Greorge  (xaywood,  brought  a  reduction  of  a 
trust-deed  of  settlement  executed  by  him  in  favour  of  the  defenders,  on  the  ground 
mainly,  that  the  deed  (which  consisted  of  several  sheets  stitched  together,  and  written 
bookways  on  thirteen  pages,)  was  vitiated  in  the  testing  clause,  inasmuch  as  the  word 
'*  twelve,?  representing  the  number  of  the  preceding  pages,  was  written  upon  an  erasure ; 
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that  at  least  the  letters  "  ve,"  being  written  upon  an  erasnrtty  must  be  held  pro  nan 
seriptis;  and  that  the  deed,  in  consequence  of  not  specifying  the  number  of  pages, 
was  null. 

In  defence  it  was  stated.  That  it  was  plain  from  an  inspection  of  the  deed,  that  the 
writer,  when  he  came  to  mention  the  number  of  pages,  had  made  use  of  the  ordinal  in 
place  of  the  cardinal  number,  by  beginning  to  write  '^twelfth  "  in  place  of  "  twelve  ;  " 
but  that,  having  observed  his  mistake,  he  had  stopped  at  the  letter  "  f,"  and  substituted 
in  its  stead  the  letter  "  v,"  and  that  the  blotting  had  extended  to  the  letter  "e."  It 
was  therefore  contended  that  this  was  not  an  alteration  which  could  affect  the  validity 
of  the  deed. 

The  Lord  Ordinary  having  assoilzied  the  defenders,  and  the  pursuer  having  reclaimed, 
the  Court  ordered  the  Depute-derk  Eegister  to  attend  them  with  the  deed,  which  he 
accordingly  did,  and  from  an  inspection  of  it  their  Lordships  were  satisfied  that  ^e 
letters  "  ve "  had  been  substituted  for  some  other  letters ;  but  whether  by  means  of 
erasure,  or  by  blotting  out  at  the  time,  was  not  apparent. 

Murray,  for  the  pursuer,  then  contended.  That  this  was  sufficient  to  vitiate  the  deed, 
or  at  least  that  the  letters  must  be  held  pro  non  scriptia ; — that,  however,  he  was  ready 
to  prove,  by  persons  of  skill,  that  the  whole  word  was  written  upon  an  erasure, 
al-  [992]  -though  the  erasure  was  only  apparent  to  ordinary  eyes  in  the  letters  "  ve;" 
and  therefore  prayed  for  a  remit  to  engravers  and  bankers,  agreeably  to  the  case  of 
Hamilton  against  Kinnear,  17th  January  1825,  {ante.  Vol.  lY.  No.  84). 

The  Court,  however,  refused  to  make  such  a  remit,  and  adhered  to  the  judgment 
but  allowed  a  minute  to  be  entered  upon  the  record,  that  the  motion  for  a  remit  had 
been  made. 

Lord  Gilubs. — ^We  are  as  capable  of  judging  as  to  whether  there  is  an  erasure  or 
not,  as  any  engravers.  If,  however,  a  remit  were  made,  and  they  were  to  report  that 
there  was  no  erasure,  I  would  say  that  they  were  wrong,  because  I  think  the  erasure  is 
apparent.  If,  on  the  other  hand,  they  were  to  report  that  there  was  an  erasure 
in  the  letters  "  ve,"  then  I  would  say  that  the  fact  was  not  relevant.  I  admit  that 
the  word  "twelve''  is  essential;  but  then  there  is  no  erasure  of  the  UKjrdL  There 
is,  no  doubt,  a  blotting  of  the  letters  "ve,"  plainly  for  the  purpose  of  correcting 
the  spelling;  so  that  the  question  is,  whether  these  letters  be  essential 9  I  think  not; 
because  the  word  would  sufficiently  express,  even  without  them,  the  number  of  pages, 
which  is  all  that  is  necessary. 

The  other  Judges  concurred. 

[Cf.  Earl  of  Camlis*  Trustees  v.  Kennedy,  9  S.  664 ;  Oollam  v.  Oollum^  24  D. 

1410,  1414.] 
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L.  Mackintosh,  Advocator. — Skene — Eutfierfurd. 

J.  Mactavish,  (Gibb  and  Company's  Trustee,)  Respondent. — Sol-Gen. 

Hope — Buchxinan. 

Mutual  Agr'eetnent — Society — Proof, — Held, — 1. — ^That  an  obligatory  letter  by  a 
company  consisting  of  four  partners,  binding  themselves  not  to  furnish  any  articles 
on  sale  to  the  servants  of  the  grantee  without  his  written  instructions,  was  effectual 
against  two  of  the  partners,  who,  after  the  retiring  of  the  other  two,  carried  on  the 
business,  within  the  same  premises,  under  a  new  firm ; — but, — 2. — That  the  terms 
of  the  letter  having  been  departed  from  by  the  grantee,  it  was  competent  to  prove 
the  f umishii^gs  ^cm/  dejure, 

James  and  George  Dickson,  seedsmen  in  Edinburgh,  carried  on  a  branch  of  their 
business  at  Inverness,  under  the  firm  of  Dicksons  and  Gibbs,  along  with  William  and 
Duncan  Gibbs,  who  were  resident  there.  Mackintosh,  being  in  the  practice  of  dealing 
with  them,  obtained  from  Dicksons  and  Gibbs  an  acknowledgment  in  these  terms :  — 
"  We  acknowledge  to  have  received  your  instructions  to  deliver  nothing  to  your 
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gardener,  or  the  servants,  on  sale,  without  your  written  instructions,  which  are -to  he 
produced  with  our  accounts  when  sent  for  payment."  This  letter  was  written  hy  one 
of  the  Gihhs.  It  appeared,  however,  that  Mackintosh  did  not  adhere  to  this  regulation ; 
— that  [993]  a  pass-hook  was  kept  hetween  him  and  his  gardener,  which  was  authenti- 
cated hy  his  initials,  and  was  afterwards  carried  away  hy  the  gardener  on  leaving  the 
advocator's  service.  Soon  after  the  date  of  the  ahove  letter,  the  Dicksons  retired  from 
the  concern,  and  the  husiness  was  thereafter  carried  on  within  the  same  premises  hy 
the  Gihhs,  under  the  firm  of  Gihhs  and  Company.  A  great  many  articles  were  af  ter- 
-waids  furnished  hy  them  to  the  advocator's  gardener  and  grieve ;  and  on  Gihhs  and 
Company  hecomiug  hankrupt,  Mactavish,  as  trustee  on  their  estate,  hrought  an  action 
before  the  Sheriff  of  Inverness-shire  for  payment  of  them  against  the  advocator.  He 
admitted  his  liahilty  for  part  of  the  furnishings,  hut  denied  others,  and  contended  that 
he  could  only  he  responsihle  for  those  which  could  he  vouched  in  terms  of  the  letter. 

On  the  other  hand,  Mactavish  maintained.  That  as  the  advocator  was  aware  of  the 
dissolution  of  the  company  of  Dicksons  and  Gihhs,  the  letter  could  not  he  hinding  on 
Gihhs  and  Company ;  hut  that,  at  all  events,  as  he  had  departed  from  the  terms  of  it, 
he  could  competently  prove  the  furnishings  ^ttou^  dejure. 

The  Sheriff  having  allowed  a  proof,  and  decerned  against  the  advocator,  he  hrought 
an  advocation,  in  which  the  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds  that 
as  the  company  of  Gihhs  and  Company  consisted  of  the  same  resident  partners  with 
the  company  of  Dicksons  and  Gihbs,  and  as  they  carried  on  business  ^in  the  same 
premises,  and  under  the  management  of  the  same  persons,  they  were  hound,  hy  the 
instructions  given  hy  the  advocator  to  the  company  of  Dicksons  and  Gihhs  on  the  31st 
of  August  1819,  before  George  and  William  -Dickson  retired  from  the  concern;  but 
finds  that  the  advocator  disregarded  the  instructions  he  had  given,  by  not  sending 
written  orders  for  the  articles  he  purchased,  to  be  retained  hy  the  company,  and  pro- 
duced with  their  accounts,  hut,  on  the  contrary,  allowing  his  gardener  to  use  a  pass- 
book, in  which  some  of  the  articles  ordered  were  signed  by  his  initials,  while  others 
were  not ;  which  pass-book  was  left  in  the  hands  of  the  gardener,  and  carried  with  him 
when  he  left  the  advocator's  service ; — that  it  is  not  alleged  that  special  instructions 
were  sent  hy  the  advocator  for  the  articles  required  by  the  overseer,  or  even  that  a  pass- 
book was  kept  hy  the  overseer ; — that,  in  these  circumstances,  ,it  was  competent  for  the 
respondent  to  resort  to  the  ordinary  means  of  probation  to  instruct  that  the  articles 
libelled  were  furnished,  and  tbat  the  proof  adduced  is  satisfactory ;  and  therefore  remits 
to  the  Sheriff  to  adhere  to  his  interlocutors  of  [994]  the  29th  of  May  and  17th  of  July 
1826 ;"  and  found  him  liable  in  expenses. 

To  this  judgment  the  Court  adhered. 


No.  369.  VI.  Shaw  994.    10  June  1828.     Ist  Div.— Lord  Corehouse. 

L.  Mackintosh,  Advocator. — Skene — Butherfurd, 

J.  Mactavish. — Sol-Oen,  Hope — Buchanan, 

Beparatum — Slander  in  Judicio— iVocew. — During  the  dependence  of  a  process  in  an 
Inferior  Court,  the  defender  having  presented  a  petition  to  the  Court,  alleging  that 
the  pursuer  had  falsely,  maliciously,  and  injuriously  made  certain  statements  in  his 
pleadings  of  a  libellous  nature,  and  with  a  view  to  irritate  and  bias  the  Court  against 
the  defender;  and  having  prayed  for  a  golatium  of  L.100,  to  be  disposed  of  "in 
manner  to  be  mentioned  in  Uie  course  of  the  process  to  follow  hereon ; "  the  petition 
was  dismissed  as  irrelevant  and  irregular. 

During  the  dependence  of  the  preceding  case  in  the  Inferior  Court,  Mackintosh 
presented  a  petition  to  the  Sheriff,  stating,  that  with  the  view  to  excite  a  prejudice 
against  him,  and  to  irritate  and  bias  the  mind  of  the  Sheriff,  with  whom  he  had  been 
engaged  in  a  litigation  before  the  Jury  Court,  Mactavish  had  introduced  into  his  duplies 
the  following  passages  : — '*  Then  the  case  of  Kemp  against  Allan,  from  Shaw's  reports, 
is  narrated  at  length,  and  relates  just  as  much  to  this  case  as  it  does  to  any  of  Raigmore's 
Jury  Court  Cases."  And  again,  "  Although  it  is  quite  unnecessary  for  your  Lordship's 
information  to  advert  to  certain  matters  of  sufficient  notoriety  in  Inverness,  it  is  right 
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to  record  for  the  edification  of  a  higher  Court — for  Mr.  Mackintoeli  is  an  obstinate 
litigant,"  (vide  letter  quoted  on  page  2  hereof)— that  there  are  two  newspapers  in  Iutbt- 
ness,  one  of  them  a  well-conducted,  sensible,  widely-circulated  paper,  called  the  Courier 

and  the  other,  in  short,  the  Inverness  Journal.     Raigmore  reads  the  Courier,  and  he 

writes  the  Journal,  the  property  of  that  paper  being  in  him : " — ^That  in  the  triplies 
lodged  by  Mackintosh,  his  agent  had  made  these  observations : — "  In  the  discussion  of 
this  case  before  your  Lordships,  the  defender  confined  himself  to  the  facts  and  argu- 
ments, and  authorities  in  law  applicable  to  them,  conceiving,  however  much  he  mi^t 
have  to  complain  of  the  pursuer's  conduct  in  the  course  of  negotiations  for  settling  oat 
of  Court,  the  introduction  of  such  matters  into  judicial  pleadings  was  uncalled  for,  if 
not  irrelevant     Under  such  a  cover  and  practice,  every  fawning  sycophant  may  make 
the  most  unprincipled  and  malignant  insinuations,  without  being  liable  to  be  called  on 
to  show  that  they  are  well  founded,  for  motives  and  purposes  which  the  defender  for- 
bears to  mention:"  That,  in  r^erence  to  this  paragraph,  Mactavish  had  lodged  a 
[995]  note  containing  these  expressions: — "The  pursuer  has  just  seen  the  triplies 
lodged  for  Raigmore,  the  first  page  of  which  contains  expressions  obviously  directed  to 
the  pursuer,  and  which  he  cannot  pass  unnoticed.     It  is  said  or  insinuated  that^  under 
a  practice  which  the  pursuer  is  falsely  alleged  to  have  adopted,  every  fawning  sycophant 
may  make  the  most  unprincipled  and  malignant  insinuations."    Whatever  may  be 
Baigmore's  opinion  of  the  pursuer's  principles  and  conduct,  he  has  not  in  this  instance 
acted  the  part  of  a  man  or  of  a  gentleman,  in  making  insinuations  of  this  description 
through  the  medium  of  a  law-agent.     The  pursuer,  therefore,  humbly  moves  your  Lord- 
ship to  expunge  these  expressions  from  the  record.    They  are  not  cdled  for  by  the  tone 
or  temper  of  Uie  previous  pleadings,  for  these  exhibit  neither  sycophancy  nor  flattery, 
and  they  contain  nothing  but  what  is  directly  relevant  in  answer  to  the  defender's  aver- 
ments in  point  of  fact : " — That  the  above  statements  were  falae  and  malicious,  ii\jurious 
to  Mackintosh,  and  indelicate  towards  the  Court,  and  that  he  was  entitled  to  reparation 
and  damages ;  and  he  prayed  the  Sheriff  ''  to  find  that  the  said  John  Mactavish  has 
acted  unjustifiably  and  ii^uriously  towards  the  petitioner,  and  to  find  him  liable  to  the 
petitioner  in  the  sum  of  L.100  sterling,  or  such  other  sum,  less  or  more,  as  your  Lord- 
ship shall  modify,  in  name  of  damages,  and  reparation  or  solatium^  for  the  iigury  to  the 
petitioner's  feelings,  character,  and  interest,  in  and  through  the  false  and  malicious 
expressions  and  allusions  above  quoted  and  complained  of,  used  and  made  under  the 
cover  of  judicial  proceedings  as  aforesaid — such  sum  to  be  disposed  of  in  manner  to  be 
mentioned  in  course  of  the  process  to  follow  hereon,  together  with  the  expenses  of  this 
application  and  consequent  procedure,  attour  the  dues  of  extract,  and   to  decern 
therefor." 

In  defence  Mactavish  contended,  That  the  statements  contained  nothing  amounting 
to  actionable  slander ; — that  being  made  in  judieio^  and  pertinent  to  the  cause,  and 
without  malice,  no  action  could  lie  for  them ; — that  they  were  provoked  by  the  style  of 
pleading  adopted  by  Mackintosh,  and  perfectly  justifiable ; — and  that  the  action  was 
not  brought  in  a  competent  shape,  the  prayer  of  the  petition  being  irregular  and 
defective,  and  inconsistent  with  the  narrative. 

The  Sheriff  having  found  "  the  facts  stated  in  the  petition  not  relevant  to  subject 
the  defender  in  damages,  and  therefore  assoilzied  him "  with  expenses.  Mackintosh 
brought  an  advocation,  in  which  he  contended.  That  as  the  statements  were  averred  to 
be  false,  calumnious,  and  malicious,  not  pertinent  to  the  cause,  [996]  and  made  to 
prejudice  the  Court  against  him,  they  were  plainly  relevant  to  infer  damages,  and  that 
the  petition  was  a  regular  and  competent  form  of  obtaining  redress,  and  its  conclusions 
clearly  relevant. 

The  Lord  Ordinary  repelled  the  reasons  of  advocation,  remitted  simpliciter^  and 
found  expenses  due ;  and  tiiie  Court  adhered. 

Lord  PRBsroENT. — It  may  be  true  that  Mactavish  was  entitled  to  complain  of  the 
expressions ;  but  he  has  not  done  so  in  right  form.  This  is  a  simple  petition — not  a 
petition  and  complaint.  On  that,  however,  I  do  not  put  any  stress ;  but  the  prayer  is 
plainly  defective.  He  first  asks  to  have  Mactavish  subjected  in  L.100;  but  then  he 
follows  this  up  in  these  terms :  — "  Such  sum  to  be  disposed  of  in  manner  to  be 
mentioned  in  course  of  the  process  to  follow  hereon," — which  is  plainly  an  inept 
conclusion. 

Lord  Balorat. — The  proper  mode  of  redress  in  such  oases  is  to  apply  to  the  Court 
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incidentallj  to  have  the  offensiTe  passages  expunged  while  the  case  is  in  dependence. 
The  prayer,  however,  of  this  petition  is  plainly  incompetent. 
The  other  Jadges  concurred. 


Ko.  370.  VI.  Shaw  996.     10  June  1828.    2iid  Div.— Lord  Mackenzie. 

Trustees  of  the  late  Duke  of  Gordon,  Pursuers. — Sol-Oen.  Hope — Robertson. 
Represbntatiyss  of  the  late  J.  Innes,  Defenders. — Jeffrey-^Skene. 

Bona  Fides — Violent  Profits. — Violent  profits  held,  in  particular  circumstances,  to  he 
due  by  a  tenant  whose  lease  had  been  reduced  as  in  contravention  of  an  entail,  from 
the  date  of  the  final  judgment  in  the  Court  of  Session  reducing  the  lease,  and 
decerning  in  the  removing,  with  a  remit  to  hear  parties  as  to  the  term,  and  not  merely 
from  the  affirmance  of  that  Judgment  in  the  House  of  Lords. 

This  was  a  question  as  to  the  period  from  which  the  late  Mr.  Innes,  holder  of  a 
lease  of  the  entailed  estate  of  Durris,  which  had  been  reduced  at  the  instance  of  the 
late  Duke  of  Grordon^  an  heir  of  entail  succeeding  to  the  granter,  should  be  held  to 
have  been  liable  in  violent  profits.  The  facts  of  the  case  being  fully  stated  in  the 
report  of  the  decision  on  a  question  of  meliorations,  ante^  No.  105,  (which  see),  it  is 
oidy  necessary  here  to  mention,  that  the  Lord  Ordinary  having  found  Mr.  Innes  liable 
from  the  date  of  the  judgment  of  the  House  of  Lords  finally  setting  aside  the  leases  in 
the  Queensberry  cases,  (12th  July  1819,)  both  parties  reclaimed, — Uie  Duke  of  Grordon 
contending  that  violent  profits  should  be  found  due  from  the  date  of  citation  to  the 
action  of  reduction, — ^and  Mr.  Innes,  that  they  should  only  be  found  due  [997]  from 
the  date  of  the  judgment  of  the  House  of  Lords  (5th  July  1822)  affirming  the  decree 
of  reduction  pronounced  by  this  Court.  The  Court  recalled  the  interlocutor  of  the 
Lord  Ordinary;  and  after  hearing  senior  counsel  on  each  side,  they,  by  a  majority, 
found  that  violent  profits  were  due  from  the  first  term  after  the  9th  of  March  1819, 
when  an  interlocutor  was  pronounced  by  this  Courts  finally  reducing  the  lease  in 
question,  and  decerning  in  the  removal,  but  remitting  to  the  Lord  Ordinary  to  hear 
parties  as  to  the  term  l£ereof. 

Lord  Justios-Clbrk. — We  are  called  upon  to  decide  on  these  two  reclaiming  notes 
against  Lord  Mackenzie's  interlocutor,  in  which  he  finds  the  decision  of  the  House  of 
Lords  in  the  Queensberry  cases  to  be  the  period  from  which  violent  profits  must  be 
allowed.  But,  with  all  deference  to  that  learned  Judge,  I  cannot  see  any  ground  for 
fixing  that  period.  The  entails  in  the  two  cases  are  totally  different.  In  the  Queens- 
berry cases,  the  question  regarded  the  construction  of  a  permissive  clause,  and  proceeded 
on  a  complex  view ;  and  though  it  established  a  principle  regarding  similar  cases,  yet  I 
see  no  ground  for  making  it  regulate  this  question.  I  must  say,  ^t  notwithstanding 
the  authorities  on  this  point,  it  is  very  difficult  to  extract  a  principle  to  rule  every  case. 
Though  there  are  many  dicta  and  many  cases,  they  leave  the  question  where  it  is  left 
in  the  words  of  Lord  Stair,  that  it  is  "in  the  arbitrament  of  the  Judge," — a  rule  which 
is  sanctioned  by  an  infinite  variety  of  decisions,  all  proceeding  on  the  peculiar  circum- 
stances of  each  case.  I  shall  only  refer  to  one  instance  as  showing  this  discretion  in  the 
Judge,  viz.  the  Queensberry  cases.  The  Second  Division  sustained,  and  the  First 
Division  reduced,  the  leases  in  the  two  branches  of  the  litigation  which  came  before 
them  respectively  :  the  House  of  Lords  reversed  our  decision,  and  affirmed  theirs ;  yet 
the  same  period  for  the  commencement  of  violent  profits  was  fixed  in  both,  in  respect 
of  the  peculiar  circumstances  of  the  question  itself.  With  these  observations,  I  come 
to  the  present  case ;  and  though  I  have  never  seen  any  occasion  to  alter  the  view  I  took 
at  first — that  this  lease  could  not  stand,  yet  two  Judges  took  a  totaUy  different  view, 
and  the  defender  was  supported  by  the  previous  judgment  in  the  case  of  Stirling  of 
Law,  where  a  300  years  lease  was  sustained,  on  the  ground  that  the  word  "  dispone  " 
was  not  equivalent  to  "alienate."  In  1817  we  decided  that  the  lease  was  reducible; 
but,  in  consequence  Of  an  argument  maintained  at  the  bar,  the  Court  ordered  memorials 
as  to  whether  it  might  not  be  sustained  for  a  shorter  duration.  We  adhered,  however, 
on  the  9th  of  March  1819,  when  we  decerned  in  the  reduction  and  removing.  A  great 
deal  of  discussion  went  on  before  the  Lord  Ordinary,  who  decerned  for  removing  in  1822. 
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In  the  mean  time  our  interlocutor  of  March  1819  was  affirmed  in  1822  on  hearing  the 
appellant  only,  and  now  we  have  to  determine  on  the  claim  [998]  for  violent  profite. 
On  this  point  I  can  accede  neither  to  the  demand  of  the  one  party  nor  the  other.  The 
time  of  citation  on  the  one  hand,  and  the  judgment  of  the  House  of  Lords  on  the  other, 
are  hoth  in  extreme.  I  have  no  occasion  to  retract  any  opinion  I  gave  as  to  claim  fcvr 
meliorations ;  for  there  I  held,  that  from  the  time  the  lease  was  challenged,  Mr.  Innes 
was  not  in  bona  fide  to  lay  out  money,  and  indeed  Mr.  Innes  scarcely  claimed  any  thiiig 
after  that ;  yet  I  never  could  go  hack  to  the  period  of  citation  in  this  question,  for  I 
never  thought  that  Mr.  Innes  spent  money  in  Uie  helief  that  his  lease  was  not  liable  to 
hazard ;  and  I  agree  with  what  was  stated  by  Lord  Pitmilly,  that  a  party  may  be  in 
bona  fide  to  maintain  possession,  while  he  would  not  be  so  to  lay  out  money.  The 
period  when  this  Court  pronounced  an  interlocutor  finally  decerning  in  the  reduction — 
(not  that  finding  the  lease  reduciblci  for  the  Court  then,  ex  prqprio  moiu^  ordered 
memorials  on  the  other  point) — seems  to  be  the  proper  period  from  which  violent  profits 
should  be  allowed ;  and  I  do  not  think  the  jud^ent  of  the  House  of  Lords  the  proper 
time,  for  this  was  a  peculiar  lease,  and  before  that  time  the  decision  in  the  First  Division 
in  the  case  of  Stobbe,  as  to  the  effect  of  the  word  "  dispone,"  had  been  pronounced,  and 
so  the  party  had  sufficient  certioration  that  the  lease  was  bad,  and  the  House  of  Lords 
thought  it  unnecessary  to  call  on  the  respondents  to  answer ;  and  so  I  think  the  proper 
period  is  the  second  judgment  of  the  Court  in  1819,  decerning  in  the  reduction. 

Lord  Allowat. — It  is  unnecessary  for  me  to  enter  fully  into  the  case,  for  I  go  into 
all  the  general  views  stated  by  your  Lordship.  But  I  cannot  see  any  distinction  (except 
in  favour  of  the  defender  in  this  case)  for  taking  any  other  period  than  the  judgment  of 
the  House  of  Lords,  as  was  adopted  in  the  Queensberry  cases,  and  the  case  of  Carnegie. 
Even  if  the  period  had  been  limited  in  these,  I  would  have  extended  it  in  this  to  the 
judgment  of  the  House  of  Lords,  as  I  think  there  never  was  a  case  so  favourable  for  the 
bona  fides  of  the  party.     I  think  the  same  period  should  be  taken  as  in  former  cases. 

LoBD  Glsnlbe. — We  must  take  the  particular  cause  as  it  stands.  I  do  not  see  how 
this  question  has  any  connexion  with  the  case  of  meliorations,  for  there  I  thought  that 
unless  a  case  of  mala  fides  was  actually  made  out,  there  was  no  room  to  inquire  much 
into  the  bonafides^  if  the  money  was  actually  laid  out  on  the  estate,  and  it  benefited  by 
it.  After  decerning  in  the  removing,  however,  I  think  there  were  no  termini  TiabUes 
for  bona  fides.  And  though  there  was  a  remit  as  to  the  term,  it  is  of  no  consequence  as 
to  this,  because  Mr.  Innes's  title  was  actually  put  an  end  to.  Though  it  might  be  a 
great  inconvenience  to  remove  him  at  the  next  ensuing  term,  still  he  would  be  liable  in 
violent  profits  after  that.  Mr.  Innes  may  have  been  so  far  in  bona  fide  as  to  believe 
that  the  judgment  of  the  Court  was  wrong ;  still  his  title  was  de  facto  put  an  end  to, 
and  his  possession  after  that  was  not  under  the  lease.  We  cannot  say  he  had,  after 
[999]  that,  a  colourable  title ;  and  I  think  the  matter  should  not  be  different  than  if 
there  had  been  no  appeal  at  all,  and  that  we  must  just  take  the  term  after  our  decemi- 
ture  in  the  removing. 

[Affirmed  4  W.  &  S.  305 ;  Sequel,  10  S.  616.] 


No.  872.  VI.  Shaw  999.    19  June  1828.    2nd  Div.— Lord  Oringletie. 

A.  Waddkll,  Suspender. — D.  of  F,  Mo7icreiff---Cuningluime, 

A.  Pollock  and  Others,  Chargers. — Oremshields — Cotvan. 

Prescription — [Possemon  as  heir-apparent  of  Superiority] — Clause — Sale, — A  party 
having  been  duly  infeft  in  lands,  and  having  thereafter,  in  his  grandson's  contract  of 
marriage,  conveyed  them  to  his  grandson,  and  "  the  child  or  children  of  the  marriage," 
and  a  base  infeftment  having  followed,  and  the  eldest  son  of  the  marriage  having 
possessed  on  apparency  for  more  than  forty  years,  and  then  made  up  titles,  connecting 
himself  with  his  great-grandfather's  title. — Held, — 1. — ^That  the  destination  in  the 
contract  of  marriajge  carried  the  base  fee  thereby  constituted  to  the  children  generally, 
and  not  to  the  heir  of  the  marriage,  and  so  the  eldest  son  had  no  title  under  the  con- 
tract to  which  his  possession  could  be  imputed. — 2. — That  the  possession  on  apparency 
was  a  good  prescriptive  possession  to  acquire  right  to  the  dominium  utile,  although 
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the  title  on  which  it  proceeded  was  prior  to  the  constitution  of  the  base  fee,  and 
though  the  apparency  was  only  to  a  mid  superiority ; — and, — 3. — That  an  obligation 
on  £e  purchaser  to  satisfy  himself  with  the  progress  did  not  preclude  his  objection 
to  the  validity  of  the  title  offered. 

[1000]  The  lands  of  Bogton  were  duly  vested  by  disposition  and  sasine,  followed  by 
confirmation,  all  dated  in  1714,  in  John  Jamieson  1.     This  person,  in  1754,  became 
a  party  to  the  contract  of  marriage  of  his  grandson  John  Jamieson  2,  and  thereby  dis- 
poned one  half  of  Bogton  to  his  grandson,  and  the  "  child  or  children  of  the  marriage ; " 
and  on  the  disposition  and  precept  contained  in  this  contract  John  2  was  base  infeft. 
John  1  continued  to  possess  the  property  till  his  death  in  1761,  and  on  that  event  John 
2  entered  into  possession ;  but  he  never  obtained  a  confirmation  from  the  superior  as 
to  the  half  in  which  he  was  base  infeft  under  the  contract  of  marriage,  and  never  made 
up  titles  to  his  father  in  the  remaining  half.     He  died  in  1763,  leaving  five  children, 
the  youngest  of  whom  was  bom  in  the  same  year,  and  he  was  succeeded  by  his  eldest 
son  John  3,  who  entered  into  possession  of  the  whole  lands,  without  regard  to  the 
destination  of  the  one  half  contained  in  the  contract  to  the  child  or  children  of  the 
marriage.      He  made  up  no  titles,  however,  till  the  year  1810,  when  he  obtained 
from  the  superior  a  precept  of  dare  ccnstat,  as  heir  to  his  great  grandfather  John 
Jamieson  1,  and  on  this  he  was  infeft.     After  making  up  this  title,  he  continued  in 
possession  till  1822,  when,  having  left  this  country  for  America,  he  executed  a  trust-dis- 
position in  favour  of  the  chargers  Pollock  and  others,  who  thereafter  exposed  the  lands 
to  sale  by  public  roup. 

By  the  articles  of  roup,  the  exposers  bound  themselves  "  to  grant,  subscribe,  and 
deliver  formal  and  valid  dispositions  to  the  respective  purchasers,  and  their  heirs  and 
assignees,  containing  procuratories  of  resignation,  precepts  of  sasine,  warrandice  from 
fact  and  deed,  and  all  other  usual  and  necessary  clauses  j  and  along  with  such  disposi- 
tions they  shall  deliver  to  the  purchaser  the  title  deeds  in  their  possession,  and  exhibited 
at  the  said  sale  of  the  said  lands  respectively  before  described,  conform  to  inventory 
thereof  subscribed  by  the  exposers ;  with  which  title-deeds  the  purchasers  shall  be  satis- 
fied, and  shall  not  have  any  claim  of  deduction  or  abatement  from  the  price  or  prices 
offered,  on  account  of  any  defect  of  title,  error  of  description  or  measurement,  or 
otherwise." 

The  lands  were  not  sold  when  thus  exposed ;  but  they  were  subsequently  purchased 
by  private  bargain  by  the  suspender  Waddell  for  behoof  of  Mr.  Graham  of  Limekilns, 
the  missives  of  sale  binding  the  parties  on  each  side  to  perform  the  conditions  contained 
in  the  articles  of  roup,  and  the  agent  for  Mr.  Graham  having  seen  the  titles,  and  examined 
the  inventory,  which  he  marked  with  his  initials.  Some  difficulties  having  arisen  as  to 
the  [10011  title,  the  trustees  at  first  agreed  to  follow  a  course  pointed  out  in  an  opinion 
of  counsel  taken  by  the  purchaser  in  order  to  complete  it ;  but  finding  that  this  could 
not  be  accomplished  in  regard  to  the  half  of  Bogton  disponed  in  the  contract  of  marriage 
of  1754,  they  insisted  that  the  purchaser  should  take  the  title  offered,  or  give  up  the 
bargain,  which  they  were  willing  to  allow  him  to  do.  In  order,  however,  to  try  the 
sufficiency  of  the  title  offered,  a  suspension  was  brought  by  the  purchaser,  in  which  it 
was  pleaded — 

By  the  infeftment  of  John  2,  on  the  marriage-contract  of  1754,  a  base  fee  was 
created  in  his  person,  and  John  1  was  divested  of  the  property,  and  thenceforward 
retained  only  a  mid  superiority.  When  John  3,  therefore,  entered  into  possession  in 
1763,  he  had  in  his  person  a  right  of  apparency  as  heir  to  John  1,  in  the  mid  superiority, 
and  a  right  of  apparency  to  the  property  as  heir  under  the  marriage-contract,  which  must 
be  construed,  in  regard  to  an  heritable  subject,  as  destined  to  the  heir  of  the  marriage ; 
and  so  having  in  his  person  two  unlimited  titles,  he  could  not,  when  he  obtained  infeft- 
ment, in  1810,  on  a  precept  of  dare  eongtat,  as  heir  to  John  1,  attribute  his  previous 
possession  on  apparency  to  that  right ;  and  he  consequently  had  no  prescriptive  title  to 
the  dominium  utile  vested  by  the  infeftment  on  the  marriage-contract  in  the  person  of 
John  2.  Besides,  even  supposing  that  the  destination  of  the  base  fee  under  the  contract 
carried  it  to  the  whole  children,  so  that  there  were  not  two  titles  in  the  person  of  John 
3,  still  his  apparency  being  only  to  a  mid  superiority,  possession  on  such  apparency  was 
not  available  as  to  the  property ;  and  further,  the  possession  on  apparency  was  not  avail- 
able to  validate  the  title  made  up  in  1810,  because  there  was  no  infeftment  subsequent 
to  the  marriage-contract  from  which  to  deduce  the  possession. 


E 
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On  the  other  hand  it  was  pleaded  by  the  Trustees — 

The  destination  of  the  contrsct  of  marriage,  agreeablj  to  the  doctrine  recognised  in 
the  case  of  Duncan  v,  Robertson,^  carried  the  base  fee  thereby  created  to  the  childroi 
of  the  marriage  generallj ;  and  consequently  the  possession  of  John  3  could  only  be 
attributed  to  his  title  as  heir  apparent  to  Jolm  1,  the  only  title  to  the  whole  lands  talj 
in  hiB  person.  This  possession,  however,  of  more  than  sixty  years,  having  the  previoos 
infeftment  of  John  1  in  1714  to  warrant  it,  would  have  baen  effectaal  to  produces 
rescriptive  right,  even  if  no  infeftment  had  followed  in  the  person  of  John  3 ;  but 
e  having  connected  his  title  piO(KQ  with  that  of  John  1  by  the  precept  of  dcare  candai^ 
and  infeftment  in  1810,  beyond  all  doubt  completed  a  prescriptive  title  to  the  property, 
— possession  on  a  title  to  the  damimum  directum  being  sufficient  to  acquire  the 
dominium  utile  which  had  been  sepaiated  by  subinfeudation.  John  3,  therefore,  havii^ 
thus  acquired  a  valid  right  to  the  dominium  utHe  by  the  positive  prescription,  the  r^t 
of  the  children  of  John  2  under  the  marriage-contract  was  cut  off  hy  the  negative. 

The  trustees  further  pleaded,  That,  by  the  articles  of  roup,  the  purchaser  was  baned 
from  objecting  to  the  tiUe ;  but  to  this  it  was  answered.  That  it  was  now  quite  settled 
that  such  provisions  in  articles  of  roup  did  not  oblige  a  purchaser  to  take  an  invalid 
title. 

The  Lord  Ordinary  repelled  tibe  reasons  of  suspension,  and  found  the  letters  ordeiiy 
proceeded,  and  farther  found  the  suspender  liable  in  expenses.  The  suspender 
reclaimed ;  but,  at  the  advising,  he  no  longer  contended  that  the  destination  in  the 
marriage-contract  carried  the  base  fee  to  the  heir  of  the  marriage. 

The  Court  unanimously  adhered,  except  in  so  far  as  the  suspender  was  found  liable 
in  expenses,  which  the  Court  found  due  to  neither  party. 

Lord  Ordinary. — ^The  Lord  Ordinary,  having  heard  parties  at  the  bar,  has  since 
considered  the  pleadings  and  facts  of  the  case  with  all  the  attention  in  his  power.     The 
lands  sold  by  liie  respondents  consisted  of  different  parcels  ;  but  the  suspender  passed 
from  all  objections  to  the  titles  to  any  of  these,  except  the  half  of  the  lands  of  'Bogton^ 
conveyed  by  John  Jamieson  the  first  (who  had  a  complete  right  to  the  whole)  in  his 
grandson  John  the  second's  contract  of  marriage  to  him  John  the  second,  and  the  child 
or  children  of  the  marriage.     It  is  therefore  to  the  title  to  these  lands  alone  that  the 
Lord  Ordinary  directs  and  confines  his  opinion.     The  said  half  of  Bogton  having  been 
conveyed  to  John  Jamieson  the  second,  and  to  the  child  or  children  of  the  marriage 
infeftment  was  taken  on  the  precept  of  seisin,  whereby  John  held  of  his  grrandfather 
John  the  first.     Of  this  marriage  there  existed  John  Jamieson  the  third,  besides  one 
or  two  more  children;  and  John  the  second  died  in  the  year  1763.     If  it  had  been 
understood  at  the  last-mentioned  period  that  the  destination  in  the  contract  of  marriage 
was  to  the  children  of  John  the  second,  the  whole  would  have  then  entered  into 
possession.    But  the  contrary  appears  to  have  been  their  interpretation ;  because  Johu, 
the  eldest  son  and  heir,  entered  into  sole  and  undisturbed  possession,  which  he  main- 
tained till  he  left  this  country  in  1823,  having  previously  executed  a  trustdispositzon 
to  the  respondents  in  that  year.     The  possession,  when  first  assumed  by  John  the  third, 
was  OD  apparency  as  heir  to  the  subject,  and  in  this  situation  he  remained  till  1810, 
when  he  took  out  a  precept  of  dare  constat  as  heir  to  his  great-grandfather,  who  died 
last  [1008]  vest  and  seised  in  the  superiority  of  the  said  half  of  Bogton ;  and  on  this 
precept  he  was  infef t,  and  thereby  connected  himself  with  the  last  infeftment  in  favour 
of  his  great-grandfather  in  the  year  1714 ;  and,  as  already  mentioned,  he  continued  in 
the  sole  and  undisturbed  possession  of  the  subjects  till  1823,  when  his  trustees  sold 
them  to  the  respondents. 

Now  the  Lord  Ordinary  is  quite  aware  that,  according  to  the  law  of  Scotland,  as 
settled  by  the  judgments  of  this  Court,  and  in  the  House  of  Lords,  it  is  fixed  that  if  a 
man  have  two  unlunited  titles  to  any  landed  property,  they  will  both  subsist,  and  none 
of  them  will  be  afifected  by  the  negative  prescription.  This  has  been  set  at  rest  by 
Smith  v.  Bogle, — Durham  v,  Durham,  affirmed  in  the  House  of  Lords, — Yuille  v» 
Morrison,  4th  March  1813.  But  it  is  equally  ascertained  tJbat  if  any  of  the  titles  held 
by  the  same  person  contain  fetters  or  restraints,  it  is  competent  to  plead  positive  pre- 
scription on  an  unlimited  title  to  cut  off  the  other  by  the  negative. 


»  Feb.  9,  1813,  (F.C.). 
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In  this  case,  if  the  destination  in  the  marriage-contract  of  John  the  second  sent  the 
lialf  of  Bogton  to  the  heir  of  the  marriage,  then  it  subsists  at  this  hour  in  the  person  of 
John  the  third,  and  is  not  cut  off  by  prescription ;  but  if,  on  the  contrary,  the  destination 
<sarried  the  subject  in  shares  to  his  brothers  and  sisters,  leaving  him  only  a  share,  then 
t;lie  Lord  Ordinary  is  of  opinion  that  their  rights  may  be  lost  by  the  negative  prescription, 
provided  the  positive  prescription  in  favour  of  John  the  third  can  be  pleaded  by  the 
respondents. 

On  this  point,  the  Lord  Ordinary  holds  that  two  particulars  are  settled,  viz.  1st, 
^Fhat  possession  of  the  whole  of  a  subject  on  charter  and  seisin,  or  a  complete  right  by 
service  or  precept  of  clare  eonstcU  and  seisin,  without  interruption  for  forty  years,  will 
csarry  a  prescriptive  right  to  the  property,  although  the  investiture  was  only  of  the 
dinninium  directum,  and  the  property  had  been  separated  from  the  superiority  by 
subinfeudation.  This  was  decided  so  lately  as  27th  February  last  (1827). — Walker  v. 
Orieve,  in  conformity  to  Bruce  v,  Bruce,  16th  December  1770,  affirmed  on  appeal. 

2d,  The  second  particular  now  fixed  is,  that  possession,  in  virtue  of  apparency  as 
heir,  is  reckoned  in  prescription  when  the  apparent  heir  by  inf ef tment  connects  himself 
mrith  the  former  investiture  of  his  ancestor. 

In  this  case  it  is  an  ascertained  fact,  1st,  That  John  Jamieson  the  first  had  a 
complete  public  right  to  the  subject  in  question. 

2d,  It  is  also  ascertained  that  the  property  was  separated  from  the  superiority  by 
base  infeftment  on  the  contract  of  marriage  of  John  the  second. 

3d,  That  he  having  died  in  1763,  the  subject  was  possessed  by  John  the  third  down 
to  1823 — sixty  years — without  interruption. 

4th,  That  John  the  third  obtained  a  precept  of  dare  constat  from  the  superior  in 
1810,  on  which  he  was  inf  eft,  and  connected  himself  with  the  public  infeftment  of  his 
great-grandfather ;  and  consequently  he  is  held  in  law  to  have  possessed  the  lands  on 
investiture  thereof  for  sixty  years. 

[1004]  The  only  remaining  point  then  is,  whether  the  destination  in  the  marriage- 
contract  of  John  the  second  has  been  cut  off  by  the  negative  prescription?    The 
suspender  pleaded  that  it  is  not,  because  he  argued  that  under  it  John  the  third  is 
entitled  to  make  up  a  title  as  heir  of  provision;  and  they  referred  to  the  cases  of 
Fairservice,  17th  June  1789, — Dollar  v.  Dollar,  4th  December  1792, — and  Duncan  v, 
Robertson,  9th  February  1813.     The  Lord  Ordinary  has  attentively  considered  these 
cases,  and  must  observe  that  in  all  of  them  the  destination  is  different  from  that  which 
is  in  John  the  second's  marriage-contract.     In  all  of  these  cases  the  subjects  were 
devised  to  '*  the  heirs  and  bairns ; "  and  it  was  found  that  the  word  '*  heirs  "  ruled  the 
clause ;  and  the  legal  meaning  of  ''  heirs  "  being  notorious,  the  eldest  son  was  preferred. 
But  in  the  clause  in  question  the  word  "  heirs ''  does  not  occur.    The  destination  is  to 
**  the  child  or  children  of  the  marriage,''  thereby  indicating  child,  if  there  should  be 
one  only ;  but  if  more,  sons  and  daughters  to  the  whole,     lliis  is  the  interpretation  of 
such  a  clause  by  our  old  law ;  and  &e  Lord  Ordinary  specially  refers  to  the  opinions 
of  the  Court  in  the  case  of  Duncan  v.  Robertson,  9th  February  1813.     Lord  Newton 
even  in  that  case  decided  in  favour  of  all  the  children,  though  the  destination  was  to 
*'  heirs  and  bairns ; "  but  though  Lord  Glenlee  gave  an  opposite  opinion,  he  said,  when 
the  expression  is  *'  to  bairns  and  children,  then  the  rule  of  law  would  be  what  Lord 
Newton  says."    Now  in  this  case  the  word  ''  heirs  "  is  not  to  be  found.     The  words 
are  just  wbat  Lord  Olenlee  said  would  lead  to  a  different  interpretation ;  and  therefore, 
in  conformity  with  the  law  as  laid  down  by  our  old  decisions  and  institutional  writers, 
the  Lord  Ordinary  thinks  that  in  this  case,  as  the  destination  was  to  all  the  children  of 
the  marriage  of  John  the  second,  it  has  been  cut  off  by  the  united  operation  of  the 
positive  and  negative  prescriptions,  and  that  the  title  of  John  the  third  to  the  subject 
is  good. 

But  further,  in  the  articles  of  sale  there  is  a  clause  stipulating  that  the  vendors 
shall  deliver  to  the  purchaser  the  title  deeds  in  their  possession,  and  exhibited  at  the 
sale,  conform  to  inventory  thereof  subscribed  by  them,  *'  with  which  title  deeds  the 
purchasers  shall  be  satisfied,  and  shall  not  have  any  claim  of  deduction  or  abatement 
of  the  price  or  prices  offered,  on  account  of  any  defect  of  title,  error  of  description  or 
measurement,  or  otherwise."  The  suspender  did  not  purchase  at  the  public  sale,  but 
by  a  private  bargain  posterior  thereto,  after  his  agent  had  examined  the  titles,  the 
inventory  thereof,  and  marked  each  page  with  his  initials ;  and  the  suspender  bound 
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himself  to  comply  with  the  whole  tennfi  of  the  articles.  The  Lord  Oidinaiy  is  then- 
fore  dearly  of  opinion  that  the  snspender  must  either  accept  the  titles  as  they  are,  at 
give  up  the  bai^gain.  Retain  the  subject,  and  object  to  the  titles,  he  cannot;  and 
therefore  in  every  view  his  conduct  has  been  exceptionable. 

Lord  Glbnlh. — There  is  no  possibility  of  saying  any  thing  on  the  articles  of  nmp 
declaring  that  the  purchaser  shall  be  satisfied  with   the    progreas,  for  there  is  no 
objection  to  the  progress  here.     If  this  title  is  really  a  bad  title,  and  yet  the  only  ti^ 
that  the  chaigers  can  offer,  I  think  [1006]  enough  has  passed  between  the  ptitieB  to 
terminate  the  matter,  as  the  chargers  offer  to  give  up  the  bargain.     But  my  opinicm  is 
in  favour  of  the  title ;  and  I  agree  with  the  Lord  Ordinary,  though  I  can  see  no  nana 
for  saddling  the  suspender  with  expenses.     The  Lord  Ordinary  has  sufficiently  explained 
the  grounds  of  his  opinion,  and  I  only  need  to  say  that  I  concur  with  him.    Ko  doubt, 
where  two  unlimited  titles  rest  in  one  person,  the  one  cannot  prescribe  against  the  other, 
as  there  is  no  ground  to  impute  the  possession  either  to  the  one  or  the  other.    Bat 
when  one  of  the  titles  is  not  in  his  person,  and  he  has  only  one  titles  we  must  impnte 
the  possession  to  that ;  and  that  was  the  case  of  John  third.     If  the  mairiage-ccmtna 
carried  the  property  to  the  children  equally,  he  had  no  title  under  the  contract,  whik 
he  had  one  as  heir  to  his  grandfather  in  apparency ;  and  that  was  a  good  title,  unks 
the  base  title  can  be  set  up  against  it.     Now  it  is  perfectly  understood  that  poasesBioii 
on  apparency,  founded  on  a  prior  infeftment,  is  perfectly  good ;  and  I  think  it  even  hia 
been  found  to  be  so  where  no  subsequent  infeftment  had  taken  place.     So  far,  ther^ 
fore,  as  regards  prescriptive  possession  on  apparency,  there  has  been  sufficient  here; 
and  John  third  is  now  entitled  to  plead  the  negative  prescription  against  the  marriage- 
contract,  because  his  own  right  is  fortified  by  the  positive.     If,  under  the  marriage- 
contract,  the  fee  fell  to  John  second,  no  doubt  the  title  would  be  very  incomplete,  and 
it  would  be  necessary  to  complete  titles  to  the  base  fee ;  but,  being  otherwise,  the  title 
is  sufficient. 

Lord  Allowat. — I  adopt  all  the  views  of  the  Lord  Ordinary  which  Lord  Glenlee 
has  noticed ;  and  though  I  rather  think  my  opinion  will  support  the  Lord  Ordinaxy's 
judgment,  I  have  not  exactly  taken  the  same  road.     I  must  first  state  my  opinion  on 
the  original  destination  in  the  marriage-contract,  on  which  the  question  of  prescription 
will  depend.     On  that,  my  opinion  is  the  same  with  that  expressed  by  Lord  Glenlee 
in  the  case  of  Robertson — that  if  the  terms  *'  bairns  "  or  "  children  "  are  used,  it  would 
carry  the  property  to  the  children  equally,   "children"  being  clearly  the  same  as 
"  bairns";  and  if,  in  the  case  of  Robertson,  the  word  "heirs"  had  not  been  used, 
the  decision  would  have  been  quite  the  reverse  of  what  it  was.     Here,  however,  the 
eldest  son  took  possession  in  1763,  and  has  possessed  down  to  the  sale.     None  of  the 
difficulties  in  the  case  of  Gray,  &c  occur  here ;  for  here  is  a  person  in  possession  of 
the  ground,  with  a  right  to  only  a  fifth  of  the  property  under  the  contract^  and  his 
sisters  had  a  right  to  four-fifths.     Now,  there  has  be^  a  possession  adverse  to  the  r^ht 
under  the  contract  for  sixty-eight  years,  and  prescription  has  therefore  run  agaiosi 
them.    There  may  be  cases,  however,  where  from  minorities,  that  will  not  do.    That 
is  possible,  but  twenty-one  years  for  minorities,  in  addition  to  the  forty  years,  ex  fctde 
give  a  reasonably  good  title ;  and  certainly  the  negative  prescription  has  exduded  all 
right  under  the  contract.    But  there  is  another  principle  where  I  have  still  some 
difficulty,  viz.  as  to  positive  prescription.     I  am  well  acquainted  with  the  case  o! 
Caitcheon  v,  Ramsay ;  but  there  is  a  difference  here,  and  I  doubt  how  far  we  can  apply 
the  statute  to  a  case  where  infeftment  did  [1006]  not  take  place  till  1810,  which  is  the 
only  title  of  possession.     John  third  had  no  title  till  that.    There  is  no  occasion,  how- 
ever, to  determine  that  question,  because,  if  it  is  clear  that  the  interest  of  the  other 
children  under  the  contract  was  cut  off  by  the  negative  prescription,  that  is  sufficient 
without  having  a  title  on  the  positive,  as  he  has  made  up  a  title  coimecting  with  that 
of  John  first.    This  is  perfectly  sufficient  for  the  decision.    As  to  the  articles  of  roup, 
it  is  clear  there  can  be  no  objection  to  the  purchaser's  plea.     But  there  is  one  part  of 
the  Lord  Ordinary's  interlocutor  which  I  cannot  comprehend,  viz.  finding  the  purchaser 
liable  in  expenses,  when  it  was  essential  to  have  the  judgment  of  the  Court  on  the 
validity  of  the  title,  as  equally  necessary  for  both  parties. 

Lord  Justiob-Clbrk. — I  take  it  for  granted  that  the  marriage-contract  carried  the 
property  to  the  children  equally ;  and  doing  so,  I  am  clearly  of  opinion  that  the  title 
should  be  sustained.     The  seller  refers  to  an  infeftment  taken  by  John  first  in  1714, 
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and.  founds  on  possession,  beginning  by  John  third  in  1763,  down  to  this  hour ;  and 

tlien,  even  though  he  had  made  up  no  title  to  the  last  heir,  his  possession  might  be 

founded  on  to  make  out  prescriptive  title  on  the  authority  of  the  case  of  Caitcheon. 

Possession  on  apparency  was  held  to  be  sufficient  there,  and  in  the  other  previous  cases 

there  referred  to.     Now  this  is  stronger,  as  all  doubt  of  John  third's  character  as  heir 

apparent  is  removed  by  the  precept  of  dare  constat^  and  infeftment  following;  and 

therefore  it  is  clear  that  the  positive  prescription  has  run  in  his  favour ;  and,  on  the 

other  hand,  the  right  of  the  children  has  been  cut  off  by  the  negative  prescription. 

Then  it  only  remains  to  consider  if  any  thing  has  occurred  to  prevent  the  suspender 

from  trying  this  question ;  and  I  am  clear  the  articles  of  roup  did  not,  and  it  is  also 

clear  that  he  ought  not  to  have  been  subjected  in  expenses. 

[Cf.  Lcyrd  Elihank  v.  Campbell,  12  S.  86,  103.] 


Ko.  878.  VI.  Shaw  1006.    20  June  1828.    2nd  Div.— Lord  Newton. 

Mrs.  Elizabeth  Fergusson  or  Pollock  and  Husband,  Pursuers  and 

Suspendera— .fWfertow — A,  WNeilL 

Janet  King  and  Others,  Defenders. — Skene — Welsh — H.  Bruce, 

Arbitration — [Ccnstrixtion  of  Award — Reference  to  Notes — Reduction] — Bastard — 
Personal  Objection, — A  party  having  executed  a  bond  of  provision  of  an  annuity  of 
L.20  a  year  in  favour  of  a  natural  daughter,  appointing  certain  persons  to  be  her 
tutors  and  curators ;  and  having  thereafter,  in  an  antenuptial  contract  of  marriage, 
conveyed  all  his  property  to  his  wife,  who,  after  his  death,  entered  into  a  general 
specifld  submission  with  the  tutors  and  curators  appointed  in  the  bond  for  behoof  of 
the  natural  daughter,  with  consent  of  her  mother,  as  to  her  claims  under  the  bond ; 
and  the  arbiter  having  given  out  notes  stating  his  opinion  that  the  bond  was  virtually 
revoked  by  the  marriage-contract,  and  having  thereafter  given  decree  against  the 
widow,  and  a  husband  whom  she  had  married  pending  the  submission,  for  an  annuity 
for  life  of  L.12  a  year  to  the  natural  daughter,  which  he  ordained  to  be  secured 
heritably  or  otherwise ;  the  daughter,  in  the  mean  time,  having  ratified  the  appoint- 
ment of  tutors  and  curators  on  attaining  puberty,  and  having  given  in  pleadings  in 
her  own  name,  and  both  parties  having  pleaded  [1007]  the  question  of  the  daughter's 
right  to  an  annuity  super  debito  naturaliy  as  well  as  under  the  bond — Held, — 1. — 
That  the  notes  of  the  arbiter  could  not  be  referred  to  as  proving  that  his  decree  had 
proceeded  solely  on  the  ground  of  natural  obligation,  and  so  was  ultra  fines  com- 
promissi,  the  decree  being  silent  thereon,  and  that  it  was  not  tdtra  vires  to  ordain  the 
annuity  to  be  secured ; — and, — 2. — ^That  it  was  not  a  good  objection  to  the  decree 
that  the  parties  on  one  side  were  merely  tutors  appointed  to  a  bastard,  the  opposite 
party  having  gone  to  issue  with  them, — the  deed  in  which  they  were  appointed  not 
being  found  to  be  revoked  in  the  decree  itself,  and  the  bastard  having  homologated 
their  proceedings,  and  given  in  pleadings  in  her  own  name. 

The  late  James  King,  by  a  bond  of  provision  executed  in  1818,  burdened  his  estate 
and  effects,  his  heirs,  executors,  &c,  and  his  trustees,  (to  whom,  by  a  prior  trust-deed  of 
settlement  executed  in  1804,  he  had  conveyed  his  whole  property  for  certain  uses,  with 
reserved  power  to  alter,)  with  a  yearly  annuity  of  L.20  in  favour  of  the  defender  Janet 
King,  a  natural  daughter,  who  had  been  bom  to  him  in  the  year  1810,  payable  to  her 
till  her  marriage,  or  attaining  24  years  of  age,  and  the  sum  of  L.dOO  to  be  then  paid 
over  to  her  absolutely;  and  he  further  appointed  certain  persons  to  be  tutors  and 
curators  to  lus  daughter  till  she  should  be  married,  or  arrive  at  24.  In  May  1820  he 
married  the  pursuer  Mrs.  Elizabeth  Fergusson ;  on  which  occasion  he  entered  into  an 
antenuptial  contract  of  marriage,  whereby  it  was  made  optional  for  his  wife  to  accept  a 
jointure  of  L.100  yearly,  or  to  succeed  to  her  husband's  whole  property,  heritable  and 
moveable.  Mr.  King,  who  had  previously  had  a  stroke  of  palsy,  died  a  few  months 
after  his  marriage ;  and  his  widow  of  course  made  choice  of  her  husband's  whole 
property,  which  was  not  inconsiderable.  A  demand  having  been  made  on  the  widow, 
for  behoof  of  the  defender  Janet  King,  for  implement  of  the  bond  of  provision,  and  this 
having  been  refused  on  her  part,  a  submission  was  entered  into,  in  1821,- by  the  tutor's 
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himself  to  oomply  with  the  whole  terms  of  the  articles.  The  Lord  Oidinaiy  is  there- 
fore clearly  of  opinion  that  the  suspender  must  either  accept  the  titles  as  they  are,  or 
give  up  the  haigain.  Retain  the  suhject,  and  object  to  the  titles,  he  cannot ;  and 
therefore  in  every  view  his  conduct  has  been  exceptionable. 

Lord  Glbnlkb. — ^There  is  no  possibility  of  saying  any  thing  on  the  articles  of  roup 
declaring  that  the  purchaser  shall  be  satisfied  with  the  progress,  for  there  is  no 
objection  to  the  progress  here.  If  this  title  is  really  a  bad  title,  and  yet  the  only  title 
that  the  chargers  can  offer,  I  think  [1006]  enough  has  passed  between  the  parties  to 
terminate  the  matter,  as  the  chargers  offer  to  give  up  the  baigain.  But  my  opinion  is 
in  favour  of  the  title ;  and  I  agree  with  the  Lord  Ordinary,  though  I  can  see  no  reason 
for  saddling  the  suspender  with  expenses.  The  Lord  Ordinary  has  sufficiently  explained 
the  grounds  of  his  opinion,  and  I  only  need  to  say  that  I  concur  with  him.  No  doubt, 
where  two  unlimited  titles  rest  in  one  person,  the  one  cannot  prescribe  against  the  other, 
as  there  is  no  ground  to  impute  the  possession  either  to  the  one  or  the  other.  But 
when  one  of  the  titles  is  not  in  his  person,  and  he  has  only  one  title,  we  must  impute 
the  possession  to  that ;  and  that  was  the  case  of  John  third.  If  the  maraiage-contnet 
carried  the  property  to  the  children  equally,  he  had  no  title  under  the  contract,  while 
he  had  one  as  heir  to  his  grandfather  in  apparency ;  and  that  was  a  good  title,  unless 
the  base  title  can  be  set  up  against  it.  Now  it  is  perfectly  understood  that  possession 
on  apparency,  founded  on  a  prior  inf eftment,  is  perfectly  good ;  and  I  think  it  even  has 
been  found  to  be  so  where  no  subsequent  infeftment  had  taken  place.  So  far,  there- 
fore, as  regards  prescriptive  possession  on  apparency,  there  has  been  sufficient  here; 
and  John  third  is  now  entitled  to  plead  the  negative  prescription  against  the  marriage- 
contract,  because  his  own  right  is  fortified  by  the  positive.  If,  under  the  marriage- 
contract^  the  fee  fell  to  John  second,  no  doubt  the  title  would  be  very  incomplete,  and 
it  would  be  necessary  to  complete  titles  to  the  base  fee ;  but,  being  otherwise,  the  title 
is  sufficient. 

Lord  Allowat. — I  adopt  all  the  views  of  the  Lord  Ordinary  which  Lord  Glenlee 
has  noticed ;  and  though  I  rather  think  my  opinion  will  support  the  Lord  Ordinary's 
judgment,  I  have  not  exactly  taken  the  same  road.  I  must  first  state  my  opinion  on 
the  original  destination  in  the  marriage-contract^  on  which  the  question  of  prescription 
will  depend.  On  that,  my  opinion  is  the  same  with  that  expressed  by  Lord  Glenlee 
in  the  case  of  Robertson — that  if  the  terms  *'  bairns  "  or  "  children  "  are  used,  it  would 
carry  the  property  to  the  children  equally,  "children"  being  clearly  the  same  as 
"  bairns";  and  if,  in  the  case  of  Robertson,  the  word  "heirs"  had  not  been  used, 
the  decision  would  have  been  quite  the  reverse  of  what  it  was.  Here,  however,  the 
eldest  son  took  possession  in  1763,  and  has  possessed  down  to  the  sale.  None  of  the 
difficulties  in  the  case  of  Gray,  &c.  occur  here ;  for  here  is  a  person  in  possession  of 
the  ground,  with  a  right  to  only  a  fifth  of  the  property  under  the  contract,  and  his 
sisters  had  a  right  to  four-fifths.  Now,  there  has  be^  a  possession  adverse  to  the  right 
under  the  contract  for  sixty-eight  years,  and  prescription  has  therefore  run  against 
them.  There  may  be  cases,  however,  where  from  minorities,  that  will  not  do.  That 
is  possible,  but  twenty-one  years  for  minorities,  in  addition  to  the  forty  years,  ex  faae 
give  a  reasonably  good  title ;  and  certainly  the  negative  prescription  has  excluded  all 
right  under  the  contract.  But  there  is  another  principle  where  I  have  still  some 
difficulty,  viz.  as  to  positive  prescription.  I  am  well  acquainted  with  the  case  of 
Caitcheon  v.  Ramsay ;  but  there  is  a  difference  here,  and  I  doubt  how  far  we  can  apply 
the  statute  to  a  case  where  infeftment  did  [1006]  not  take  place  till  1810,  which  is  the 
only  title  of  possession.  John  third  had  no  title  till  that.  There  is  no  occasion,  how- 
ever, to  determine  that  question,  because,  if  it  is  clear  that  the  interest  of  the  other 
children  under  the  contract  was  cut  off  by  the  negative  prescription,  that  is  sufficient 
without  having  a  title  on  the  positive,  as  he  has  made  up  a  title  connecting  with  that 
of  John  first.  This  is  perfectly  sufficient  for  the  decision.  As  to  the  articles  of  roup, 
it  is  clear  there  can  be  no  objection  to  the  purchaser's  plea.  But  there  is  one  part  of 
the  Lord  Ordinary's  interlocutor  which  I  cannot  comprehend,  viz.  finding  the  purchaser 
liable  in  expenses,  when  it  was  essential  to  have  the  judgment  of  the  Court  on  the 
validity  of  the  title,  as  equally  necessary  for  both  parties. 

Lord  Jubtigb-Clbrk. — I  take  it  for  granted  that  the  marriage-contract  carried  the 
property  to  the  children  equally ;  and  doing  so,  I  am  clearly  of  opinion  that  the  title 
should  be  sustained.     The  seller  refers  to  an  infeftment  taken  by  John  first  in  1714, 
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and  founds  on  posseseion,  beginning  by  John  third  in  1763,  down  to  this  hour ;  and 
tlien,  even  though  he  had  made  up  no  title  to  the  last  heir,  his  possession  might  be 
founded  on  to  make  out  prescriptive  title  on  the  authority  of  the  case  of  Caitcheon. 
Possession  on  apparency  was  held  to  be  sufficient  there,  and  in  the  other  previous  cases 
tliere  referred  to.  Now  this  is  stronger,  as  all  doubt  of  John  third's  character  as  heir 
apparent  is  removed  by  the  precept  of  dare  constat^  and  infeftment  following;  and 
therefore  it  is  clear  that  the  positive  prescription  has  run  in  his  favour ;  and,  on  the 
other  hand,  the  right  of  the  children  has  been  cut  off  by  the  negative  prescription. 
Then  it  only  remains  to  consider  if  any  thing  has  occurred  to  prevent  the  suspender 
from  trying  this  question ;  and  I  am  clear  the  articles  of  roup  did  not,  and  it  is  also 
clear  that  he  ought  not  to  have  been  subjected  in  expenses. 

[Cf.  Lord  Elihank  v.  Campbell,  12  S.  86,  103.] 


No.  873.  VI.  Shaw  1006.    20  June  1828.    2nd  Div.— Lord  Newton. 

Mra  Elizabeth  Fergusson  or  Pollock  and  Husband,  Pursuers  and 

Suspendera— .fWfer^OTi — A.  McNeill. 

Janet  King  and  Others,  Defenders. — Skem — Welsh — H.  Bruce. 

ArhitroHon — [Ckmstruction  of  Award — Beferenee  to  Notes — Redtidion] — Bcuiard — 
Personal  Objection, — A  party  having  executed  a  bond  of  provision  of  an  annuity  of 
L.20  a  year  in  favour  of  a  natural  daughter,  appointing  certain  persons  to  be  her 
tutors  and  curators ;  and  having  thereafter,  in  an  antenuptial  contract  of  marriage, 
conveyed  all  his  property  to  his  wife,  who,  after  his  death,  entered  into  a  general 
special  submission  with  the  tutors  and  curators  appointed  in  the  bond  for  behoof  of 
the  natural  daughter,  with  consent  of  her  mother,  as  to  her  claims  under  the  bond ; 
and  the  arbiter  having  given  out  notes  stating  his  opinion  that  the  bond  was  virtually 
revoked  by  the  marriage-contract,  and  having  thereafter  given  decree  against  the 
widow,  and  a  husband  whom  she  had  married  pending  the  submission,  for  an  annuity 
for  life  of  L.12  a  year  to  the  natural  daughter,  which  he  ordained  to  be  secured 
heritably  or  otherwise ;  the  daughter,  in  the  mean  time,  having  ratified  the  appoint- 
ment of  tutors  and  curators  on  attaining  puberty,  and  having  given  in  pleadings  in 
her  own  name,  and  both  parties  having  pleaded  [1007]  the  question  of  the  daughter's 
right  to  an  annuity  super  debito  naturcUiy  as  well  as  under  the  bond — Held, — 1. — 
That  the  notes  of  the  arbiter  could  not  be  referred  to  as  proving  that  his  decree  had 
proceeded  solely  on  the  ground  of  natural  obligation,  and  so  was  tUtra  fines  com- 
promissi,  the  decree  being  silent  thereon,  and  that  it  was  not  tdtra  vires  to  ordain  the 
annuity  to  be  secured ; — and, — 2. — ^That  it  was  not  a  good  objection  to  the  decree 
that  the  parties  on  one  side  were  merely  tutors  appointed  to  a  bastard,  the  opposite 
party  having  gone  to  issue  with  them, — the  deed  in  which  they  were  appointed  not 
being  found  to  be  revoked  in  the  decree  itself,  and  the  bastard  having  homologated 
their  proceedings,  and  given  in  pleadings  in  her  own  name. 

The  late  James  King,  by  a  bond  of  provision  executed  in  1818,  burdened  his  estate 
and  effects,  his  heirs,  executors,  &c,  and  his  trustees,  (to  whom,  by  a  prior  trust-deed  of 
settlement  executed  in  1804,  he  had  conveyed  his  whole  property  for  certain  uses,  with 
reserved  power  to  alter,)  with  a  yearly  annuity  of  L.20  in  favour  of  the  defender  Janet 
King,  a  natural  daughter,  who  had  been  bom  to  him  in  the  year  1810,  payable  to  her 
till  her  marriage,  or  attaining  24  years  of  age,  and  the  sum  of  L.300  to  be  then  paid 
over  to  her  absolutely;  and  he  further  appointed  certain  persons  to  be  tutors  and 
curators  to  his  daughter  till  she  should  be  married,  or  arrive  at  24.  In  May  1820  he 
married  the  pursuer  Mrs.  Elizabeth  Fergusson ;  on  which  occasion  he  entered  into  an 
antenuptial  contract  of  marriage,  whereby  it  was  made  optional  for  his  wife  to  accept  a 
jointure  of  L.100  yearly,  or  to  succeed  to  her  husband's  whole  property,  heritable  and 
moveable.  Mr.  King,  who  had  previously  had  a  stroke  of  palsy,  died  a  few  months 
after  his  marriage;  and  his  widow  of  course  made  choice  of  her  husband's  whole 
property,  which  was  not  inconsiderable.  A  demand  having  been  made  on  the  widow, 
for  behoof  of  the  defender  Janet  King,  for  implement  of  the  bond  of  provision,  and  this 
having  been  refused  on  her  part,  a  submission  was  entered  into,  in  1821,- by  the  tutors 
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himself  to  comply  with  the  whole  terms  of  the  articles.  The  Lord  Ordimuy  is  there- 
fore clearly  of  opinion  that  the  suspender  must  either  accept  the  titles  aa  they  are,  or 
give  up  the  hai^gain.  Retain  the  subject,  and  object  to  the  titles,  he  cannot;  and 
therefore  in  every  view  his  conduct  has  been  exceptionable. 

Lord  Glbnlkb. — ^There  is  no  possibility  of  saying  any  thing  on  the  articles  of  roup 
declaring  that  the  purchaser  shall  be  satisfied  with  the  progress,  for  there  is  no 
objection  to  the  progress  here.  If  this  title  is  really  a  bad  title,  and  yet  the  only  title 
that  the  chargers  can  offer,  I  think  [1006]  enough  has  passed  between  the  parties  to 
terminate  the  matter,  as  the  chargers  offer  to  give  up  the  bargain.  But  my  opinion  is 
in  favour  of  the  title ;  and  I  agree  with  the  Lord  Ordinary,  though  I  can  see  no  reason 
for  saddling  the  suspender  with  expenses.  The  Lord  Ordinary  has  sufficiently  explained 
the  grounds  of  his  opinion,  and  I  only  need  to  say  that  I  concur  with  him.  No  doubt, 
where  two  unlimited  titles  rest  in  one  person,  the  one  cannot  prescribe  against  the  other, 
as  there  is  no  ground  to  impute  the  possession  either  to  the  one  or  the  other.  But 
when  one  of  the  titles  is  not  in  his  person,  and  he  has  only  one  title,  we  must  impute 
the  possession  to  that ;  and  that  was  the  case  of  John  third.  If  the  marriage-contract 
carried  the  property  to  the  children  equally,  he  had  no  title  under  the  contract,  while 
he  had  one  as  heir  to  his  grandfather  in  apparency ;  and  that  was  a  good  title,  unl^s 
the  base  title  can  be  set  up  against  it.  Now  it  is  perfectly  understood  that  possession 
on  apparency,  founded  on  a  prior  infeftment,  is  perfectly  good ;  and  I  think  it  even  has 
been  found  to  be  so  where  no  subsequent  infeftment  had  taken  place.  So  far,  there- 
fore, as  regards  prescriptive  possession  on  apparency,  there  has  been  sufficient  here; 
and  John  third  is  now  entitled  to  plead  the  negative  prescription  against  the  marriage- 
contract,  because  his  own  right  is  fortified  by  the  positive.  If,  under  the  marriage- 
contract,  the  fee  fell  to  John  second,  no  doubt  the  title  would  be  very  incomplete,  luud 
it  would  be  necessary  to  complete  titles  to  the  base  fee ;  but,  being  otherwise,  the  title 
is  sufficient. 

Lord  Alloway. — I  adopt  all  the  views  of  the  Lord  Ordinary  which  Lord  Glenlee 
has  noticed ;  and  though  I  rather  think  my  opinion  will  support  the  Lord  Ordinary's 
judgment,  I  have  not  exactly  taken  the  same  road.  I  must  first  state  my  opinion  on 
the  original  destination  in  the  marriage-contract,  on  which  the  question  of  prescription 
will  depend.  On  that^  my  opinion  is  the  same  with  that  expressed  by  Lord  Glenlee 
in  the  case  of  Robertson — that  if  the  terms  '*  bairns  "  or  "  children  "  are  used,  it  would 
carry  the  property  to  the  children  equally,  "children"  being  clearly  the  same  as 
'*  bairns";  and  if,  in  the  case  of  Robertson,  the  word  "heirs"  had  not  been  used, 
the  decision  would  have  been  quite  the  reverse  of  what  it  was.  Here,  however,  the 
eldest  son  took  possession  in  1763,  and  has  possessed  down  to  the  sale.  None  of  the 
difficulties  in  the  case  of  Gray,  &c  occur  here ;  for  here  is  a  person  in  possession  of 
the  groimd,  with  a  right  to  only  a  fifth  of  the  property  under  the  contract^  and  his 
sisters  had  a  right  to  four-fifths.  Now,  there  has  be^  a  possession  adverse  to  the  right 
under  the  contract  for  sixty-eight  years,  and  prescription  has  therefore  run  against 
them.  There  may  be  cases,  however,  where  from  minorities,  that  will  not  da  That 
is  possible,  but  twenty-one  years  for  minorities,  in  addition  to  the  forty  years,  ex  fade 
give  a  reasonably  good  title ;  and  certainly  the  negative  prescription  has  excluded  all 
right  imder  the  contract.  But  there  is  another  principle  where  I  have  still  some 
difficulty,  viz.  as  to  positive  prescription.  I  am  well  acquainted  with  the  case  of 
Caitcheon  v.  Ramsay ;  but  there  is  a  difference  here,  and  I  doubt  how  far  we  can  apply 
the  statute  to  a  case  where  infeftment  did  [1006]  not  take  place  till  1810,  which  is  the 
only  title  of  possession.  John  third  had  no  title  till  that.  There  is  no  occasion,  how- 
ever, to  determine  that  question,  because,  if  it  is  clear  that  the  interest  of  the  other 
children  under  the  contract  was  cut  off  by  the  negative  prescription,  that  is  sufficient 
without  having  a  title  on  the  positive,  as  he  has  made  up  a  title  connecting  with  that 
of  John  first  This  is  perfectly  sufficient  for  the  decision.  As  to  the  articles  of  roup, 
it  is  clear  there  can  be  no  objection  to  the  purchaser's  plea.  But  there  is  one  part  of 
the  Lord  Ordinary's  interlocutor  which  I  cannot  comprehend,  viz.  finding  the  purchaser 
liable  in  expenses,  when  it  was  essential  to  have  the  judgment  of  the  Court  on  the 
validity  of  the  title,  as  equally  necessary  for  both  parties. 

Lord  Jujstice-Clbre. — I  take  it  for  granted  that  the  marriage-contract  carried  the 
property  to  the  children  equally ;  and  doing  so,  I  am  clearly  of  opinion  that  the  title 
should  be  sustained.     The  seller  refers  to  an  infeftment  taken  by  John  first  in  1714, 
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and  founds  on  posseseion,  beginning  by  John  third  in  1763,  down  to  this  hour ;  and 
tlien,  even  though  he  had  made  up  no  title  to  the  last  heir,  his  possession  might  be 
founded  on  to  make  out  prescriptive  title  on  the  authority  of  the  case  of  Caitcheon. 
Possession  on  apparency  was  held  to  be  sufficient  there,  and  in  the  other  previous  cases 
tliere  referred  to.  Now  this  is  stronger,  as  all  doubt  of  John  third's  character  as  heir 
apparent  is  removed  by  the  precept  of  dare  constat^  and  infeftment  following;  and 
therefore  it  is  clear  that  the  positive  prescription  has  run  in  his  favour ;  and,  on  the 
other  hand,  the  right  of  the  children  has  been  cut  off  by  the  negative  prescription. 
Then  it  only  remains  to  consider  if  any  thing  has  occurred  to  prevent  the  suspender 
from  trying  this  question ;  and  I  am  clear  the  articles  of  roup  did  not,  and  it  is  also 
clear  that  he  ought  not  to  have  been  subjected  in  expenses. 

[Cf.  L<yrd  Elihank  v.  Campbell,  12  S.  86,  103.] 
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Mra  EuzABKTH  Fergusson  or  Pollock  and  Husband,  Pursuers  and 

Suspenders.— .fW/^rton — A.  McNeill. 

Janbt  King  and  Others,  Defenders. — Skene — Welsh — H,  Bruce, 


ArhHratian — {Coneiruction  of  Award — Ee/erence  to  Notes — Redtictian] — Bcuiard — 
Personal  Objection, — A  party  having  executed  a  bond  of  provision  of  an  annuity  of 
L.20  a  year  in  favour  of  a  natural  daughter,  appointing  certain  persons  to  be  her 
tutors  and  curators ;  and  having  thereafter,  in  an  antenuptial  contract  of  marriage, 
conveyed  all  his  property  to  his  wife,  who,  after  his  death,  entered  into  a  general 
special  submission  with  the  tutors  and  curators  appointed  in  the  bond  for  behoof  of 
the  natural  daughter,  with  consent  of  her  mother,  as  to  her  claims  under  the  bond ; 
and  the  arbiter  having  given  out  notes  stating  his  opinion  that  the  bond  was  virtually 
revoked  by  the  marriage-contract,  and  having  thereafter  given  decree  against  the 
widow,  and  a  husband  whom  she  had  married  pending  the  submission,  for  an  annuity 
for  life  of  L.12  a  year  to  the  natural  daughter,  which  he  ordained  to  be  secured 
heritably  or  otherwise ;  the  daughter,  in  the  mean  time,  having  ratified  the  appoint- 
ment of  tutors  and  curators  on  attaining  puberty,  and  having  given  in  pleadings  in 
her  own  name,  and  both  parties  having  pleaded  [1007]  the  question  of  the  daughter's 
right  to  an  annuity  super  debito  naturdliy  as  well  as  under  the  bond — Held, — 1. — 
That  the  notes  of  the  arbiter  could  not  be  referred  to  as  proving  that  his  decree  had 
proceeded  solely  on  the  ground  of  natural  obligation,  and  so  was  ultra  fines  com- 
promissiy  the  decree  being  silent  thereon,  and  that  it  was  not  ultra  vires  to  ordain  the 
annuity  to  be  secured ; — and, — 2. — ^That  it  was  not  a  good  objection  to  the  decree 
that  the  parties  on  one  side  were  merely  tutors  appointed  to  a  bastard,  the  opposite 
party  having  gone  to  issue  with  them, — the  deed  in  which  they  were  appointed  not 
being  found  to  be  revoked  in  the  decree  itself,  and  the  bastard  having  homologated 
their  proceedings,  and  given  in  pleadings  in  her  own  name. 

The  late  James  King,  by  a  bond  of  provision  executed  in  1818,  burdened  his  estate 
and  effects,  his  heirs,  executors,  d^c.  and  his  trustees,  (to  whom,  by  a  prior  trust-deed  of 
settlement  executed  in  1804,  he  had  conveyed  his  whole  property  for  certain  uses,  with 
reserved  power  to  alter,)  with  a  yearly  annuity  of  L.20  in  favour  of  the  defender  Janet 
King,  a  natural  daughter,  who  had  been  bom  to  him  in  the  year  1810,  payable  to  her 
till  her  marriage,  or  attaining  24  years  of  age,  and  the  sum  of  L.300  to  be  then  paid 
over  to  her  absolutely;  and  he  further  appointed  certain  persons  to  be  tutors  and 
curators  to  his  daughter  till  she  should  be  married,  or  arrive  at  24.  In  May  1820  he 
married  the  pursuer  Mrs.  Elizabeth  Fergusson ;  on  which  occasion  he  entered  into  an 
antenuptial  contract  of  marriage,  whereby  it  was  made  optional  for  his  wife  to  accept  a 
jointure  of  L.100  yearly,  or  to  succeed  to  her  husband's  whole  property,  heritable  and 
moveable.  Mr.  King,  who  had  previously  had  a  stroke  of  palsy,  died  a  few  months 
after  his  marriage;  and  his  widow  of  course  made  choice  of  her  husband's  whole 
property,  which  was  not  inconsiderable.  A  demand  having  been  made  on  the  widow, 
for  behoof  of  the  defender  Janet  King,  for  implement  of  the  bond  of  provision,  and  this 
having  been  refused  on  her  paft,  a  submission  was  entered  into,  in  1821,  by  the  tutoris 
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appointed  to  Janet  King,  with  consent  of  Janet  Hamilton,  her  mother,  on  the  one  psit, 
and  the  widow  on  the  other  parti — which  after  narrating  the  hond  and  marriage-contnd 
aboye  mentioned,  referred  to  the  dedsion  of  the  arbiter  "  all  daima  and  d^nands  of  \ht 
said  first  party  against  the  said  second  party,  and  all  objections  and  defences  againsti 
such  claims,  and  in  general  all  disputes  and  differences,  and  debateable  matters,  in  any 
way  whatever,  or  on  any  account,  cause,  or  occasion,  being  and  subsisting  between  the 
said  parties,  or  any  of  them,  and  particularly,  and  without  reference  to  the  said 
generality,  all  disputes  or  differences,  or  grounds  of  dispute,  relative  to  the  claims  of  the 
said  first  party,  under  the  foresaid  deed  first  above  recited." 

Pending  this  submission,  the  widow  married  a  second  husband,  [1006]  the  other 
pursuer  Pollock ;  and,  after  the  marriage,  the  papers  given  in  were  in  the  name  of  her 
and  her  husband.  In  the  course  of  the  submission  also  the  defender  Janet  Kiog 
attained  the  years  of  puberty,  and  she  thereon  ratified  the  appointment  by  her  father  of 
the  curators  named  by  him  in  the  bond  of  provision,  and  her  name  was  tiiereafter  used 
in  the  pleadings. 

The  claim  lodged  for  behoof  of  the  defender  in  this  submission  was  founded  entirely 
on  the  bond  of  provision;  but  the  pleadings  of  both  parties  made  reference  to  die 
question  of  the  widow's  liability  for  an  aliment  simper  ddito  natwrali.  After  some  dis- 
cussion, the  arbiter  gave  out  notes,  to  which  he  subsequentiy  adhered,  containing  a 
finding,  which  was  not,  however,  embodied  in  his  decree, — "  that  in  law  the  deed  of 
provision  must  be  held  as  revoked  by  the  subsequent  marriage-contract.''  After  seme 
discussion  on  the  notes  so  issued,  the  arbiter  pronounced  an  interim  decreet-arbital,  in 
which,  without  finding  any  thing  with  reference  to  the  bond  of  provision,  he  generally 
found  that^  "  under  all  the  circumstances  of  the  case,"  the  defender  Janet  King  was 
entitied  to  an  alimentary  annuity  of  L.12  yearly  during  her  life  from  Mrs.  Pollock  and 
her  husband  for  his  interest;  and  he  ordained  her  and  her  husband  to  secure  this 
annuity  to  her  by  lending  out  a  sufficient  sum  on  heritable  security,  or  purchasing  an 
annuity,  and  also  to  pay  the  arrears  from  Mr.  King's  death, — reserving  to  himself  to 
decide  all  points  not  determined  by  this  interim  decree. 

Mrs.  Pollock  and  her  husband  having  been  charged  on  this  decree,  they  brought  a 
suspension,  and  also  instituted  a  reduction,  on  the  grounds,  inter  oZio, 

1.  That  the  submission  was  invalid  on  the  part  of  Janet  King,  in  so  far  as,  the  bond 
of  provision  being  revoked  by  implication  by  the  contract  of  marriage,  the  tutois 
nominated  by  her  father  had  no  longer  any  title  to  act  for  her,  and  a  minor  bastani 
cannot  invest  persons  with  the  character  of  tutors  and  curators  by  any  act  of  her 
own;  and, 

2.  That  the  arbiter  having  found  the  bond  of  provision  to  be  revoked,  he  oould  not 
give  any  effect  to  it ;  and  that  the  submission  being  a  general  special  submission,  setting 
forth  the  bond  of  provision  as  the  matter  in  dispute,  it  was  uUra  vires  to  give  any 
decreet  on  the  defender's  claim  super  debito  naturcUif  which  was  not  speciaUy  submitted. 

To  this  it  was  answered, 

1.  That  the  pursuer,  having  entered  into  a  submission  with  the  tutors  appointed  in 
the  bond,  acting  with  consent  of  the  defender's  mother  for  her  behoof,  could  not  now 
object  to  their  titie  [1009]  to  submit,  and  that  a  bastard  minor  might  lawfully  authome 
others  to  act  for  her,  and  ratify  their  proceedings ;  but^  besides,  that  the  bond  of  pro- 
vision could  not  be  considered  as  revoked  by  the  contract  of  marriage ;  and, 

2.  That  the  terms  of  the  submission,  together  with  the  pleacUngs  under  it,  weie 
sufficient  to  embrace  the  claim  super  debito  naturali ;  but»  at  any  rate,  that  the  arbiter 
had  not  in  his  decree  found  that  the  bond  of  provision  was  revoked,  although  he  had 
stated  that  opinion  in  his  notes ;  and  consequently  there  was  nothing  ultra  vires  in  the 
decree,  which,  from  any  thing  that  appeared  ex  facte  of  it,  might  have  proceeded  on 
the  bond  as  a  subsisting  deed,  though  subject  to  some  modification ;  and  that  the  notes 
could  not  be  referred  to  as  invalidating  the  decree. 

The  Lord  Ordinary  in  the  reduction  reduced,  and  in  the  suspension  suspended  the 
letters  simpliciter  ;  but  the  Court  unanimously  altered,  repelled  the  reasons  of  reduction 
pleaded,  and  to  that  extent  found  the  letters  orderly  proceeded,  with  expenses  to  the 
defenders,  and  remitted  to  the  Lord  Ordinary  to  proceed  accordingly. 

Lord  Ordinary. — The  Lord  Ordinary  regrets  much  that  he  cannot  find  sufficient 
ground  for  supporting  the  decree-arbitral.     He  conceives  that^  on  the  principle  adopted 
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l>y  the  Court  in  the  case  of  Steele,^  it  is  competent^  in  considering  whether  a  decree  is 
tsUra  vires,  to  look  into  the  proceedings  in  the  submission,  and  particularly  the  notes 
Issued  by  the  arbiter.  But  it  appears  clear  from  these  notes  in  the  present  case,  that 
lie  held  the  disposition  in  favour  of  Janet  King  to  have  been  revoked  by  Mr.  King's 
xnarriage-contract,  and  that  the  aliment  he  has  awarded  is  given  on  the  ground  of  her 
right  to  demand  it  super  debito  ncUurali,  Now  the  Lord  Ordinary  is  of  opinion,  that, 
considering  who  were  the  parties  to  the  submission,  it  was  not  competent  to  the  arbiter 
to  entertain  the  question,  what  might  be  due  to  her  on  this  ground.  The  only  parties 
"besides  the  pursuer  were  certain  gentlemen  who,  by  the  disposition,  were  named  tutors 
and  curators  to  Janet  King ;  but^  as  she  is  a  natural  child^  ^^^7  hAve  no  authority  to 
act  for  her,  except  in  relation  to  the  estate,  or  provision  made  for  her  in  the  deed, 
^ow,  although  the  contract  of  marriage,  in  revoking  the  provisions,  might  not,  in  the 
case  of  lawful  children,  have  vacated  the  nomination  of  tutors,  seeing  that  such  nomina- 
tion, in  their  case,  does  not  depend  for  its  validity  on  their  father's  leaving  them  any 
tiling,  the  contrary  must  obtain  in  the  case  of  natural  children.  The  authority  of  the 
tutors  depending,  then,  on  there  being  an  estate  left  to  the  child,  must  necessarily  be 
at  an  eud,  if  the  estate  is  withdrawn. 

Such  being  the  case,  the  tutors  here  had  no  authority  to  act  for  the  pupil,  except  as 
regarding  the  provision  left  her  by  her  father.  They  had  [1010]  no  right  to  enter  on 
the  question,  what  might  be  due  to  her  as  a  creditor  of  her  father  super  jure  nalurali; 
nor  could  the  decree  of  an  arbiter  in  a  submission,  where  they  were  the  only  parties 
acting  for  the  pupil,  bind  her  at  all.  From  the  persons  who  were  the  parties,  therefore, 
the  submission  was  necessarily  confined  to  the  simple  question  whether  the  provisions 
were  or  were  not  revoked ;  and  in  so  far  as  the  arbiter  has  gone  beyond  this  question, 
his  decree  is  fdtra  vires. 

Neither  does  it  appear  to  the  Lord  Ordinary  that  the  defect  has  been  cured  by  the 
circumstances  that  the  pursuer,  after  the  arbiter  had  signified  his  opinion  as  to  the 
implied  revocation  of  the  disposition,  went  on  to  argue  as  to  the  amount  of  the  aliment, 
because  he  conceives  that  as  the  decree  does  not  bind  the  minor  at  all,  it  cannot  be 
effectual  against  the  pursuer. 

It  appears  unnecessary  to  decide  on  the  other  objections  made  to  the  decree,  or  to 
the  charge  on  it 

Lord  Justigb-Clbbk. — As  to  the  objection  that  the  defenders  are  not  the  proper 
parties,  I  think  the  argument  is  pressed  rather  hard  against  this  woman.  No  doubt, 
the  tutors  were  only  appomted,  because  the  father  made  the  provisions  for  his  daughter. 
But  they  became  parties  to  the  submission  in  behalf  of  the  pupil,  with  consent  of  the 
mother ;  and  when  the  other  party  joins  issue  with  these  parties,  we  cannot  allow  her, 
when  the  judgment  goes  against  her,  to  say  that  these  were  not  the  proper  parties. 
But)  at  all  events,  the  question  is  entirely  removed  by  the  girl  arriving  at  puberty,  and 
giving  in  pleadings  in  her  own  name.  Besides,  the  whole  of  this  objection  stands  on 
the  assumption  of  success  on  the  other,  viz.  that  the  arbiter  has  set  aside  the  deed,  and 
proceeded  entirely  on  the  ground  of  natural  obligation.  From  the  way  in  which  the 
case  was  stated,  ^e  Court  were  led  to  think  that  the  arbiter  had  pronounced  an  interim 
decree  on  that  point ;  there  is,  however,  nothing  but  notes.  If  there  was  an  interim 
decree  setting  aside  the  deed,  I  could  understand  the  argument ;  but  he  only  gave  out 
notes.  Now,  where,  on  the  face  of  the  decree  itself,  there  appears  an  excess  of  power, 
reference  may  perhaps  competently  be  made  to  notes  to  remove  all  doubt^  as  was  found 
in  the  case  of  Steele ;  and  to  that  extent  I  do  not  object  to  the  use  of  notes.  But 
unless  the  decree  itself  affords  gounds  of  reduction,  I  deny  the  competency  of  looking 
to  notes  to  discover  such  grounds.  The  decree  here  does  not  refer  to  the  notes,  or 
embody  them,  or  proceed  on  the  ground  of  natural  obligation ;  but  it  only  finds  generally 
that,  **  under  all  the  circumstances  of  the  case,  the  said  Janet  King  is  entitled  to  an 
alimentary  annuity  from  the  said  Elizabeth  Fergusson,  &c.  of  the  sum  of  L.12  yearly 
during  the  said  Janet  King's  life."  Now,  would  it  be  a  good  ground  for  reducing  a 
decree  of  this  Court,  that  the  notes  of  the  Lord  Ordinary,  or  the  opinions  of  this  Courts 
proceeded  on  an  erroneous  assumption  of  fact  or  law  ?  Certainly  not.  We  must  look 
at  the  judgment  alone,  and  we  must  apply  this  principle  to  the  case  now  before  us. 
The  decree  here  is  stated  to  rest  on  the  whole  circumstances  of  the  case ;  and  therefore, 
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when  we  look  to  the  relative  situation  of  the  parties,  and  general  p.011]  terms  of  the  i 

suhmission,  I  am  not  entitled  to  say  that  on  the  face  of  the  decree  tiiere  is  an  ezoess  of 
power  which  is  sufficient  to  warrant  us  to  set  it  aside ;  and  as  to  his  finding  that  the 
annuity  must  he  secured,  there  is  nothing  in  that  at  all,  as  it  was  very  reasonahle  to 
take  means  to  make  the  aliment  effectual. 

Lord  Glbnlsb. — I  am  entirely  of  the  same  opinion.  The  case  of  Steele  was  Mo 
c(elo  different  from  this.  If  this  decree  bore,  '*  finds  no  claim  made  out  on  the  bond, 
but  finds  so  much  9uper  debito  naiurali"  I  could  have  understood  the  argument  But 
this  decree  may  just  be  what  an  arbiter  would  do,  who  once  thought  the  deed  revoked, 
and  may  ultimately  think  it  only  revoked  quoad  exeessum^  as  the  revocation  is  only 
presumed.  There  is  nothing  improbable  in  that,  and  the  cause  is  still  before  the 
arbiter,  who  may  yet  sustain  the  bond.  I  therefore  think  there  is  no  reason  to  say 
that  the  arbiter  decided  on  what  was  not  submitted.  But  there  I  agree  with  your 
Lordship,  that  the  conduct  of  the  parties  would  obviate  the  objection.  On  the  whole 
matter  I  concur  with  your  Lordship. 

Lord  Allowat  concurred. 

[Cf.  Sequel,  7  S.  143. J 


No.  376.  VI.  Shaw  1014.    24  June  1828.     2nd  Div.— Lord  Medwyn. 

J.  Begbie,  Advocator. — Murray — Cotoan, 

T.  BOBBRTSON,  Bespondent. — Cockbum — Ouninghamc. 

Et  i  contra. 

Sale —  Warrandice. — ^A  mare  being  sold,  warranted  quiet  in  harness,  but  proving  liable 
to  shy  greatly  at  meeting  stage-coaches — Held,  though  she  was  completely  cured  in  a 
short  time  after  being  returned,  that  the  purchaser  was  entitled  to  return  her,  and 
was  not  bound  to  break  her  in  for  the  use  for  which  she  was  warranted  as  fit  at 
the  time. 

The  respondent  Bobertson  purchased  from  the  advocator  Begbie,  innkeeper  at 
Kilmarnock,  a  mare  for  the  purpose  of  riding  and  carting,  and  of  driving  in  a  gig,  at 
the  price  of  L.22.  Begbie  warranted  the  mare  to  be  free  of  aU  vice,  and  quiet  in 
harness ;  but  the  first  time  she  was  driven  by  Bobertson  in  a  gig,  she  repeatedly  scared 
at  stage-coaches  which  they  met  on  the  road,  turning  round  and  rearing,  to  the  great 
danger  of  the  persons  in  the  gig,  and  to  the  damage  of  the  gig,  one  of  the  shaf  te  of 
which  was  broken.  On  this  Bobertson  immediately  sent  her  back  to  Begbie,  and,  on 
his  refusal  to  receive  her,  he  put  her  to  livery,  and  raised  an  action  before  the  Sheriff 
of  Benfrewshire,  to  have  Begbie  ordained  to  take  her  back,  and  repeat  the  price.  In 
this  action  the  Sheriff,  in  the  first  instance,  granted  warrant  for  selling  the  mare,  which 
was  accordingly  done  at  the  price  of  L.17.  He  thereafter  allowed  a  proof,  from  which 
it  appeared,  on  the  one  hand,  that  besides  scaring  in  the  manner  above  mentioned,  when 
first  tried  by  Boberteon,  she  had  frequently.shied  on  the  way  back  to  Begbie's  when 
returned  by  Bobertson,  being  then  ridden ;  and  that,  while  at  the  livery  stables,  she 
had  been  tried  in  a  gig  once  or  twice,  [1016]  and  had  uniformly  scared  in  a  dangerous 
manner  on  passing  stage-coaches ;  and  it  was  deponed  to,  that  on  these  occasions,  and 
when  driven  by  Bobertson  at  first,  she  was  well  managed.  On  the  other  hand,  it  was 
proved  by  Begbie  that  the  mare  was  naturally  of  a  quiet,  gentle  disposition,  and  though 
never  previously  driven  in  a  gig,  yet  she  had  been  constantly  driven  in  a  cart,  and  had 
never  scared  on  the  road ;  and  further,  that  since  the  sale  she  had  been  in  use  to  be 
driven  in  a  gig,  and  now  passed  stage-coaches,  and  any  thing  else,  without  storting  in 
the  least. 

On  this  proof  Begbie  contended.  That  there  must  have  been  some  mismanagement 
on  the  part  of  Bobertson,  and  those  by  whom  she  was  driven,  while  at  livery ;  and,  at 
any  rate,  that  being  a  defect  of  which  she  was  so  easily  cured,  as  proved  to  have  been 
the  case,  Bobertson  was  not  entitled  at  once  to  return  her  without  further  trial. 

Bobertson,  on  the  other  hand,  mainteined.  That  having  bought  the  mare  warranted 
quiet  in  harness,  he  was  entitled  to  have  her  so  that  she  could  be  used  with  safety  at 
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once,  and  was  not  obliged  to  break  her  himself;  and  that  there  was  no  ground  for 
assuming  that  she  had  been  mismanaged  when  driven  by  him ;  but  that,  on  the  contrary, 
it  was  deponed  to  that  she  had  been  well  driven. 

The  Sheriff  having  found  Begbie  liable  to  repeat  the  price,  under  deduction  of  the 
balance  of  what  she  had  sold  for,  (her  keep  while  at  livery  having  been  paid  for  out  of 
this,)  but  without  expenses  to  either  party,  both  brought  advocations, — Begbie  on  the 
merits,  and  Robertson  as  to  expenses. 

The  Lord  Ordinary  advocated  the  cause,  and  assoilzied  B^bie  with  expenses  in  this 
and  the  Inferior  Court ;  but  the  Court  altered,  and  remitted  simpHciter  on  the  merits, 
and  found  Robertson  entitled  to  expenses  here  and  in  the  Inferior  Court. 

LoBD  Ordinary. — ^The  import  of  the  proof  is,  that  while  in  Robertson's  possession, 
and  afterwards  when  in  the  livery-stables  in  Paisley,  the  mare  was  sound,  and  free  from 
vice  of  every  kind,  except  that  she  shied  at  public  coaches  when  meeting  them.  The 
proof  further  shows  that  this  never  happened  before  she  was  sold  to  Robertson,  and  that, 
since  the  judicial  sale,  she  passes  them  without  fear,  having  been  cured  of  her  timidity. 
That  a  horse  a  little  timid,  and  not  accustomed  to  a  long-coach,  as  this  was,  should  shy 
at  it  at  first,  is  not  wonderful ;  but  if  it  ceases  to  do  so  after  being  a  little  used  to  such 
carriages,  the  shyness  seems  not  to  amount  to  such  a  breach  of  the  warrandice  that  it 
was  quiet  for  riding  or  in  harness,  as  to  justify  returning  it  at  once.  The  purchaser 
did  not  make  a  sufficient  trial  whether  it  was  really  a  vice,  or  only  an  accidental  and 
easily>cured  timidity,  before  he  took  [1016]  such  a  step.  If  he  had  really  done  so,  he 
would  have  found  that  there  was  no  occasion  to  do  so. 

Lord  Jnsnoi^CiiBRK. — It  is  clear  that  this  interlocutor  cannot  be  adhered  to.  The 
case  depends  wholly  on  the  proof.  As  to  the  warranty,  it  is  quite  clear  that  the  mare 
was  warranted  to  be  quiet  in  harness.  Now  there  is  evidence  sufficient  to  show  that 
she  was  unfit  for  the  purposes  for  which  she  was  bought,  vi&  for  driving  in  a  gig ;  and 
her  being  quiet  in  a  cart  is  nothing  to  the  purpose.  Then  we  come  to  the  question  of 
law — Is  a  purchaser  obliged  to  break  a  horse  for  the  purpose  for  which  he  was  bought 
as  fit  1  The  horse  must  be  fit,  at  the  time  he  is  bought,  for  the  work  he  is  warranted 
to  perform,  and  it  is  not  the  duty  of  the  purchaser  to  break  him  in ;  and  though,  at  the 
distance  of  some  months,  it  is  shown  that  the  mare  is  quiet,  yet  that  does  not  weaken 
the  prior  evidence  as  to  her  unfitness  at  the  time  of  sale. 

Lords  Olbnlbb  and  Allowat  agreed. 


No.  877.  VI.  Shaw  1016.    25  Juno  1828.    Ist  Div.— Lord  Meadowbank. 

A.  Baillik,  Pursuer. — D.  M^NeiU. 
W.  Scx)TT  and  Others,  Defenders. — SoL-Oen.  Hope — Monteiih. 

Blank  Writ. — ^A  party  having  brought  a  reduction  of  a  bond  for  a  sum  of  money,  on 
the  allegation  that  when  he  signed  it  the  sum  was  not  filled  up,  and  that  the  debt 
due  by  him  did  not  amount  to  that  sum,  and  concluding  for  count  and  reckoning ; 
but  not  alleging  that  it  was  blank  when  delivered  to  the  creditor,  or  that  it  had  been 
obtained  by  force  or  fraud ;  the  Court  assoilzied. 

Baillie  being  indebted  to  the  late  William  Scott  (of  whom  the  defenders  were  the 
trustees)  in  a  sum  of  money,  granted  to  him  a  bond  for  L.299,  15s.  Several  years 
thereafter,  and  when  Scott  was  dead,  Baillie  brought  an  action  of  reduction  of  the  bond, 
on  the  allegation  that  when  it  was  signed  by  him  it  was  blank  in  the  amount,  and  that 
the  above  sum  had  been  afterwards  filled  up  without  any  proper  count  and  reckoning 
having  taken  place. 

In  defence  it  was  maintained,  that  as  it  was  not  alleged  that  the  bond  was  blank 
when  delivered  to  Scott,  nor  that  it  had  been  obtained  by  means  of  force  or  fraud,  the 
action  was  irrelevant — that  the  evidence  clearly  showed  that  a  debt  of  the  above  amount 
was  due — that  in  truth  a  larger  sum  was  owing,  but  that  it  had  been  restricted  to  the 
above  sum,  in  consequence  of  the  deed  being  written  upon  a  stamp  which  would  not 
admit  of  a  larger  sum. 

The  Court,  on  the  report  of  the  Lord  Ordinary,  being  perfectly  dear  that  the 
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action  was  unfounded,  dedined  to  hear  the  connael  for  the  defenders,  and  aaaoiliifld 
them  with  expenses. 

[1017]  Defendefif  AviharUies.'^MuiTfij,  Jan,  1630,  (12,306) ;  Laurie,  Jan.  1673, 
(12,320);  Daes,  Dec  1710,  (921);  Aikman,  June  16,  1665,  (12,311);  Bruce.  June  16, 
1696  ;  4  Ersk.  2,  21 ;  Tait  on  Evid.  346. 


No.  878.  VI.  Shaw  1017.    25  June  1828.    let  Div. 

C.  S.  NOBVAL,  Petitioner. — CotpatL 

J.  Smith,  Beepondent — JRo,  Bell — J.  W.  Dickson. 

Execution  pending  Appeal, — Interim  execution,  pending  appeal,  allowed  of  a  wamnt 
of  incarceration  against  a  party  for  carrying  off  sequestrated  effects,  till  he  should 
restore  them,  or  find  caution  to  pay  the  rent 

After  the  decision  of  the  case  noticed  an/e,  YoL  YI.  No.  298,  Smith  entered  an 
appeal  to  the  House  of  Lords,  and  Norval  thereupon  applied  for  interim  execution.  By 
the  interlocutor  which  had  heen  adhered  to  by  the  Court,  warrant  had  been  granted  by 
the  Magistrates  of  Edinburgh  to  incarcerate  Smith  till  he  should  restore  certain 
sequestrated  effects  within  the  jurisdiction  of  the  Court,  and  lodge  the  same  with  their 
clerks,  or  till  he  should  find  caution  for  payment  of  the  rent,  in  security  of  which  they 
had  been  sequestrated.  These  effects,  he  alleged,  had  since  been  sequestrated  by  another 
landlord ;  and  he  therefore  maintained  that  it  was  not  consistent  with  the  diaeretion 
committed  to  the  Court,  to  allow  the  warrant  of  incarceration  to  be  executed  in  the 
mean  while. 

The  Court  allowed  interim  execution,  in  terms  of  the  warranty  on  caution. 


No.  879.  VI.  Shaw  1017.    25  June  1828.    Ist  Div. 

C.  Fisher,  Petitioner. — A.  McLcneiU. 

G.  Robertson,  Respondent. — D,  M'NeiU. 

Agent  and  Client — A,  S,  Feb,  6,  1806. — ^An  agent  having  applied,  under  the  aboye  Act 
of  Sederunt,  for  a  remit  to  the  auditor  to  tax  his  accounts  against  his  client^  and  for 
decree,  and  the  client  having  denied  the  employment,  but  the  agent  having  produced 
a  written  mandate  from  him,  the  Court  sustained  the  application,  and  remitted  to 
the  auditor. 

The  petitioner,  alleging  that  he  had  been  employed  as  agent  in  this  Court  to  obtain 
sequestration  of  the  estates  of  Robertson,  presented  a  petition  for  a  remit  to  tax  his 
account  under  the  Act  of  Sederunt  1806.  Robertson  denied  the  employment^  and 
therefore  contended,  that,  agreeably  to  the  decision  in  the  case  of  Thorbum,  {anie^  Vol 
lY.  No.  82,)  the  petition  d^ould  be  dismissed.  The  petitioner,  however,  having  pro- 
duced a  written  mandate  from  Robertson,  the  Court  repelled  the  objection,  and  remitted 
to  the  auditor. 


No.  880.  VI.  Shaw  1018.    25  June  1828.    2nd  Div. 

A.  M'Lean,  Petitioner. — Ivory. 

Judicial  Factor, — The  Court  authorized  a  judicial  factor  loco  absentis  to  expose  a 
farm  to  be  let  by  public  roup  at  a  considerably  reduced  rent^  and,  in  respect  of  its 
being  a  rearing  farm,  for  the  period  of  seven  years. 

Petition  by  McLean,  judicial  factor  loco  absentis  on  the  estate  of  Pennyghaill  in  the 
Isle  of  Mull,  for  authority  to  expose  to  be  let  by  roup^  at  a  considerably  reduced  rent^ 
but  certified  to  be  a  fair  rent  by  three  proprietors  in  the  neighbourhood,  a  farm  which 
had  fallen  out  of  lease  by  the  tenant  availing  himself  of  a  break  in  his  ^vour.    Refer- 
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ence  was  made  to  the  case  of  Shaw,  June  19,  1760  (4070,)  as  a  precedent  for  such 
authority  being  granted  by  the  Court ;  and  in  respect  of  this  being  a  rearing  farm,  it 
"was  craved  that  it  might  be  let  for  seven  years,  which  were  necessary  for  this  purpose. 
The  Court  granted  authority  accordingly. 

[Cf.  Drummand,  10  S.  217.] 


N'o.  881.  VL  Shaw  1018.    26  June  1828.    2nd  Div.— Lord  Cringletie. 

W.  Wallaob,  W.S.,  Pursuer. — Ouninghame. 
A.  Murdoch  and  Others,  Defenders. — Sutherfwrd. 

A^gent  and  Client, — 1. — Circumstances  not  sufficient  to  infer  liability  for  an  agent's 
account,  without  employment — 2. — A  country  agent  transmitting  a  summons,  at  the 
request  of  the  defender,  to  the  hitter's  ordinary  agent  in  Edinburgh,  without  any 
letter  or  instructions  from  himself,  the  defender  having  instructed  him  by  letter 
directly,  not  thereby  responsible  in  payment  of  the  Edinburgh  agent's  account 

WiUiam  Stewart^  merchant  in  Ayr,  having  been  sequestrated  in  1809,  offered  a 
composition  to  his  creditors,  which  was  accepted,  and  he  discharged.  For  payment  of 
this  composition  Joseph  Boyd  became  cautioner,  and  the  late  John  Taylor,  writer  to  the 
Signet,  wbsidiarie  for  his  sufficiency,  on  condition,  however,  that  Stewart  should  grant 
a  disposition  of  certain  heritable  property  to  George  Taylor  and  Alexander  Murdoch,  in 
security  of  this  obligation  by  Boyd  and  John  Taylor.  Such  disposition  was  accordingly 
granted  in  relief  of  this  cautionary  obligation,  and  also  in  security  of  L.500,  for  which 
George  Taylor  and  Murdoch  had  become  bound  in  a  cash-credit  for  Stewart's  behoof. 
Subsequent  to  this,  Stewart  employed  the  pursuer  Wallace  to  defend  him  in  two 
processes  in  the  Court  of  Session.  An  account  was  thereby  incurred  to  Wallace,  who, 
after  ineffectually  attempting  to  recover  payment  from  Stewart,  raised  the  present 
action,  concluding  for  the  amount  of  the  account  against  Boyd,  the  cautioner  for  the 
composition,  and  John  Taylor,  grandson  of  the  deceased  John  Taylor,  writer  to  the 
Signet,  the  cautioner  «tt&9i- [1019] -c^taris,  on  the  ground  ^which,  however,  was  not 
substantiated)  that  the  claims  against  which  he  was  employea  to  enter  a  defence  would 
have  affected  them  as  cautioners  for  the  composition,  and  so  they  were  thereby 
benefited  by  his  services,  and  against  George  Taylor  and  Murdoch  as  holding  the 
heritable  property  belonging  to  Stewart,  and  especially  against  Murdoch  as  having 
forwarded  the  summons  in  one  of  the  actions  to  the  pursuer ;  but,  as  to  this,  it  appeared 
that  the  pursuer  was  Stewart's  ordinary  agent,  and  that  Stewart  had  written  him 
directly,  instructing  him  to  attend  to  it,  and  Murdoch  had  merely,  at  his  request,  trans- 
mitted the  summons,  but  without  any  letter  or  instructions  on  his  own  part 

The  Lord  Ordinary  assoilzied  the  defenders,  and  the  Court  adhered,  holding  that 
even  if  the  cautioners  had  been  indirectly  benefited,  that  could  not  make  them  liable, 
without  employment  on  their  part ;  and  tiiat  although  Wallace  might  proceed  to  attach 
any  reversion  which  there  might  be  in  the  hands  of  (George  Taylor  and  Murdoch  belong- 
ing to  Stewart)  he  could  not  pursue  them  directly  for  payment  of  his  account,  and  ali^ 
that  there  was  no  employment  by  Murdoch. 


No.  882.  YI.  Shaw  1019.    25  June  1828.    2nd  Div.—Lord  Medwyn. 

G.  SCHXNIMAN  and  0  filers,  Pursuers. — BtUJierfurd. 

A.  Wii^ON  and  Others,  Defenders. — BosweU. 

Tmtt—Pravttiofu  to  CkUdren — [Demiuding  of  Trust — Succemon — Vesting].—' A  party 
having  conveyed  his  property  to  trustees,  with  instructions,  inter  aliOf  to  pay  to  the 
children  of  his  daughter  certain  provisions  (subject  to  the  mother's  liferent)  when  the 
youngest  of  the  cUldren  should  attain  migority ;  and  the  youngest  of  the  existing 
children  having  attained  nujority ;  and  the  mother  being  forty-eight  years  of  age,  and 
not  having  borne  a  child  for  twentynnz  years;  the  Court  found  the  children  entitled  to 
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receive  payment  of  their  provisionB,  on  aecuring  their  mother^s  liferent,  and  finding 
caution  for  the  contingency  of  another  child  being  bom. 

The  late  George  Williaon,  by  tmst-deed  of  settlement^  conveyed  his  whole  propeity 
to  Andrew  Willison  and  others  as  trustees,  to  be  held  by  them  till  the  youngest  of  hi 
children  should  have  attained  migority,  and  then  to  be  divided  into  as  many  shares  as 
there  were  children  in  existence.  These  shares,  however,  were  not  to  be  then  paid  ov^, 
but  were  to  be  held  by  the  trustees  for  behoof  of  his  children  in  liferent,  and  their  issue 
in  fee,  "  during  the  lives  of  my  said  children,  or  until  the  majority  of  the  youngest  child 
of  any  of  my  said  children  lawfully  procreated  in  marriage," — ^the  trustees  being  directed, 
"  when  this  last  event  shall  take  place," — "  to  convey  and  pay  over  such  respective  share 
or  [1020]  shares  to  such  child  or  diildren  that  may  have  been  procreated  of  the  marriages 
of  my  said  children  respectively,  subject  always  to  the  liferent  of  their  parents  respee- 
tively,"  if  in  life  at  the  time ;  "  but  otherwise  to  be  at  their  entire  disposaL" 

Mr.  Willison  died  in  1 797,  leaving  four  children, — Creorge,  Emira  now  Mrs.  Scheniman, 
Agnes,  and  Marianne  wife  of  Colonel  Macquarie  of  Ulva.  Mrs.  Maoquarie,  who  was 
the  youngest  of  the  family,  attained  majority  in  1813.  George  and  Agnes  had  pre- 
deceased, so  that  the  division  appointed  then  to  be  made  was  between  Mrs.  Seheniraan 
and  Mrs.  Macquarie.  The  trustees  accordingly  made  a  division  of  the  trust-funds,  and 
authorised  the  free  proceeds  to  be  paid  annually  in  equal  shares  to  these  two  ladies. 
Mrs.  Scheniman  had  several  children,  the  youngest  of  whom,  Hope  Scheniman,  attained 
majority  in  June  1824,  at  which  period  Mrs.  Scheniman  was  forty-four  years  of  age. 
Her  husband  was  still  alive,  and  she  had  had  no  children  since  the  birth  of  Hope. 
Under  these  circumstances,  her  children  required  the  trustees  to  denude  in  their  fovour 
of  the  share  provided  to  their  mother  in  liferent,  and  them  in  fee ;  but  the  trustees 
having  refused  to  do  so  without  the  authority  of  the  Courts  the  former  raised  an  action 
to  have  it  declared  that  the  time  had  now  arrived  when  the  trustees  were  bound,  under 
the  deed  of  settlement^  to  denude  themselves  of  Mrs.  Scheniman's  share,  and  that  they 
ought  to  hold  count  and  reckoning  accordingly. 

In  defence  against  this  action,  it  was  pleaded  by  the  trustees.  That  the  period  when 
they  were  appointed  to  denude  being  the  majority  of  the  youngest  child  of  the  testator^s 
children,  they  could  not  denude  while  a  younger  child  than  any  of  the  pursuers  might 
yet  exist)  whose  majority,  if  he  did  exists  would  then  become  the  period  for  denuding ; 
and  that)  as  Mrs.  Scheniman  might  still  have  children,  the  period  for  denuding  had  not 
yet  arrived ;  or,  at  leasts  that  they  should  not  be  obliged  to  denude  without  caution 
being  found  for  the  share  of  younger  children,  should  any  such  be  bom. 

To  this  it  was  answered.  That  the  true  meaning  of  the  deed  was,  that  the  trustees 
should  denude  whenever  the  youngest  of  the  family  in  existence  at  the  time  should 
attain  majority ;  but,  at  any  rate,  that  there  was  no  probable  ground  to  suppose  that 
Mrs.  Scheniman,  now  forty-eight  years  of  age,  and  who  had  had  no  child  for  twenty- 
six  years,  should  still  have  children,  and  therefore  the  trustees  were  in  perfect  security 
to  pay. 

The  Lord  Ordinary  having  reported  the  cause  on  Cases,  the  Court  found  "  that) 
according  to  the  terms  and  conditions  of  the  trust-deed  executed  by  the  late  Geoige 
Willison,  the  pursuers,  [1021]  his  grandchildren,  all  of  whom  have  already  passed  the 
age  of  majority,  are  entitled  to  receive  payment  of  their  provisions  respectively,  provid- 
ing always  that  the  interest  of  the  lif erentrix,  their  mother,  Mrs.  Emira  Willison  Clark 
or  Scheniman,  be  secured  or  effectually  waived ;  and  providing  also  that  the  contingency 
of  the  birth  of  other  grandchildren  of  the  testator  by  the  said  Mrs.  Emira  Scheniman 
shall  be  provided  for,  by  granting  to  the  trustees,  defenders,  such  security  as,  in  all  the 
circumstances  of  this  case,  shall  be  deemed  necessary ;  and,  with  this  finding,  remitted 
the  case  to  the  Lord  Ordinary  to  proceed  further  therein,  and  in  the  count  and  reckon- 
ing between  the  parties,  and  to  do  therein  as  to  his  Lordship  shall  seem  just" 

Lord  Allowat. — I  was  counsel  in  the  case  of  Shaw,  veiy  similar  to  this,  about  the 
settlement  of  the  late  Mr.  Wright  of  Ayr.  The  funds  of  the  testator  in  that  case  were 
to  be  equally  divided  among  the  children  of  his  daughter  (with  a  double  share  to  the 
eldest  son)  on  marriage  or  majority ;  and  two  of  the  children  having  attained  majority, 
and  another  having  been  married  while  their  mother  was  in  the  course  of  child-bearing, 
brought  an  amicable  suit  to  have  it  found  that  they  were  entitled  to  payment  of  their 
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proyisions.  I  have  the  interlocutor  founded  on  the  opinion  of  President  Blair,  which 
found  that  each  child  was  entitled,  on  attaining  majority  or  marriage,  to  payment  of  an 
equal  share  of  the  funds,  according  to  the  number  of  children  then  existing,  finding 
caution,  however,  in  the  event  of  the  existence  of  other  children,  to  repeat,  with  interest, 
tlie  surplus  over  what  their  share  was  thereby  reduced  to.  I  thought  of  applying  that 
interlocutor  here ;  but  there  are  no  termini  JidbUes  for  it,  though  the  same  principles 
^will  apply.  The  term  of  payment  here  is,  when  the  youngest  child  attains  majority. 
If  that  is  not  the  period,  these  trustees  must  hold  it  till  the  mother  dies ;  but  it  is  clear 
tlie  intention  of  the  testator  was,  that  that  should  be  the  period  of  payment.  This  is 
very  different  from  Shavr's  case,  where  the  lady  bore  a  child  during  the  discussion,  and 
'was  in  the  course  of  child-bearing ;  but  here  it  is  twenty-six  years  since  Mrs.  Scheniman 
liad  a  child. 

Lord  Glekleb. — ^Where  a  change  may  occur  which  will  make  a  total  alteration  in 
the  whole  matter,  it  becomes  a  different  case  from  that  mentioned  by  Lord  Alloway. 
The  construction  of  this  settlement,  I  suspect,  is  not  only  that  the  term  of  payment  did 
not  come  till  the  youngest  of  the  family  attained  majority,  but  that  there  was  no  vesting 
till  then.  Now,  if  tlus  lady  had  another  child,  that  period  might  be  postponed  for 
twenty-one  years,  and  therefore  I  think  that  at  all  events  there  should  be  caution; 
and  the  less  the  risk  is  of  there  being  another  child,  the  less  will  be  the  difficulty  of 
finding  it.  But,  on  the  whole,  I  think  it  better  to  stick  to  the  words  of  the  settlement, 
unto  we  can  say  with  certainty  that  this  is  the  youngest  child.  Therefore  I  would 
delay,  or  take  opinions  as  to  the  possibility  of  this  lady's  bearing  children. 

[1Q22]  Lord  Jubtiob-Glbrk. — ^This  is  certainly  a  very  extraordinary  deed,  but  I 
have  felt  a  strong  inclination  to  interpret  it  so  as  to  enable  us  to  put  these  parties  in 
possession ;  and  one  point  is  very  clearly  made  out,  that  the  testator  contemplates  pay- 
ment being  made  in  the  lifetime  of  the  parents. 

The  period  of  payment  certainly  Mrill  come,  and  very  soon ;  but,  with  all  inclination 
to  give  c^ect  to  it  as  soon  as  possible,  I  doubt  if  we  can  do  so  without  caution.  And 
here  the  case  of  Shaw  (which  I  hope  the  reporters  wiU  now  give  to  the  public  ^)  is  very 
important,  as  it  shows  that  the  Gourt  will  sdways  give  effect  to  the  will  of  a  testator,  if 
the  interests  of  all  parties  are  secure.  It  is  dear  that  the  risk  here  is  very  trifling,  and 
therefore  the  caution  required  must  be  very  small ;  and  as  the  case  of  Shaw  is  a  pre- 
cedent, I  would  give  decree  for  payment  on  caution,  which,  in  the  circumstances  of  this 
case,  will  be  very  small  indeed. 

[Gf.  Blackufood  v.  Dykes,  US.  445 ;  Blackwood  v.  Bkukwoo^s  Trustees,  US.  700 ; 
Crwkshanlds  Trustees  v.  OnUkshank,  16  D.  15 ;  BaiUie  v.  Seton,  16  D.  220 ;  Buchanan^ s 
Trustees  v.  Buchanan,  4  £.  759.] 
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Key.  T.  Brown,  Advocator. — D.  of  F,  Moncreiff—Somerville. 
W.  M'Intyrb,  Bespondent — SoL-Gen,  Hope — Russell, 

Oath — Extrinsic  or  Intrinsic, — ^A  defender  having  pleaded  the  sexennial  prescription 
against  an  action  on  a  biU,  and,  on  a  reference  to  oath,  having  admitted  the  constitu- 
tion and  subsistence  of  the  debt,  but  deponed  that  the  pursuer  had  acceded  to  a 
composition-contract — Held  that  this  was  an  extrinsic  quality. 

Brown,  as  executor  of  Gharles  Brown,  brought  an  action  before  the  Sheriff  of  Lanark- 
shire against  M'Intyre,  founding  on  a  promissory  note  granted  by  him  on  the  22d  of 
April  1816,  and  payable  three  months  after  date.  In  defence  M'Intyre  pleaded,  1. 
That  the  bill  was  prescribed,  and  therefore  the  debt  could  only  be  proved  by  his  ivrit 
or  oath ;  and,  2.  That  the  defunct  had  acceded  to  a  compositioncontract,  under  which 
he  was  only  entitled  to  L.35,  which  sum  M^Intyre  consigned.    A  reference  having  been 

1  In  compliance  with  the  wish  here  expressed,  the  Keporters  have  prepared  a  report 
of  the  case  aUuded  to,  which  will  be  found  at  the  end  of  the  volume. 
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made  to  the  oath  of  M'lntyrey  he  emitted  this  deposition : — *'  Depones  ihaJb  he  has  not 
paid  the  promissory  note  lihelled  on,  except  to  the  extent  of  the  smn  consigned  in  Cooxt 
by  the  deponent^  which  was  so  lodged  as  the  composition  of  8s.  per  pound,  the  com- 
position agreed  to  by  the  deponent's  creditors ; — that  the  deponent  only  owes  a  composi- 
tion on  said  bill  at  the  rate  of  8s.  per  pound  as  aforesaid,  and  in  evidence  thereof  the 
deponent  refers  to  the  minutes  of  the  meeting  of  his  creditors,  and  relatiye  deed  of 
accession,  forming  No.  7  of  process ;  in  extinction  of  which  composition  the  said  con- 
signation was  [1083]  made.    Being  farther  interrogated,  depones,  that  he  called  upon 
the  deceased  Mr.  Charles  Brown,  and  stated  that  he  was  ready  to  grant  bills  to  him,  in 
terms  of  the  minutes  of  the  creditors,  subscribed  by  his  cautioner,  when  Mr.  Brown 
mentioned  that  he  did  not  require  bills,  and  would  receive  the  instalments  as  they  f dl 
due  in  money ; — ^that  the  deponent  made  no  payments  on  account  of  said  composition 
until  the  foresaid  consignation  was  made  in  this  process.     Being  interrogated  by  the 
commissioner, — the  agent  for  the  pursuer  having  declined  to  put  the  interrogatory, — 
whether  the  deponent  owes  all  or  any  part  of  the  sum  pursued  for!  depones,  that  if 
the  L.35  paid  into  Court  as  aforesaid  by  the  deponent  does  not  amount  to  the  composi- 
tion at  the  rate  of  8s.  per  pound  on  Uie  promissory  note  libelled  on,  and  the  interest 
due  thereon,  the  deponent,  in  that  case,  will  owe  the  balance  of  interest  not  covered  by 
said  consignation  at  the  date  of  lodging  j  but*  the  deponent  owes  no  other  part  or  pro- 
portion of  the  sum  pursued  for." 

In  the  course  of  the  deposition,  the  Sheriff-substitute  refused  to  allow  certain 
questions  to  be  put  relative  to  the  validity  of  the  composition-contract,  and  thereafter 
pronounced  this  interlocutor : — "  In  respect  that  the  pursuer  betook  himself  to  proof  by 
the  oath  of  the  defender,  and  that  the  deposition  so  emitted  exhausts  the  cause,  finds 
that  any  examination  of  the  defender,  or  other  proof,  is  incompetent,  and  refuses  the 
same ;  and  in  respect  that  said  deposition  is  n^ative  of  resting  owing  the  debt  libelled, 
excepting  to  the  extent  of  the  composition  of  8s.  per  pound  and  interest^  therefore  finds 
the  defender  liable  in  payment  of  said  composition,  and  of  the  interest  which  has  fallen 
or  shall  become  due  thereon,  but  that  under  deduction  of  the  sum  of  L.d5  consigned  by 
him  with  his  defences,  and  paid  over  to  the  pursuer,  conform  to  receipt  No.  6  of  pro 
cess :  Quoad  tdtra^  assoilzies  the  defender  from  the  conclusions  of  the  action,  and  decerns, 
in  respect  that  the  defender  has  all  along  expressed  his  willingness  to  pay  said  com- 
position, and  made  the  said  consignation  aforesaid  along  with  his  defences,  while  the 
pursuer  would  not  agree  to  settle  on  any  other  terms  than  payment  of  the  whole  debt 
sued  for,  or  security  for  the  same ; "  and  found  expenses  due. 

To  this  judgment  the  Sheriff-depute  adhered,  *'in  respect  that  the  pursuer  was 
allowed,  by  interlocutor  of  17th  Januaiy  last,  to  prove  his  claim  by  the  writ  or  oath  of 
the  defender,  in  respect  that  the  pursuer  betook  himself  to  the  oath  of  the  defender, 
and  that  said  oath  is  negative  of  resting  owing  said  debt,  except  to  the  extent  to  which 
the  interlocutor  reclaimed  against  has  given  [1024]  effect^  and  for  the  reasons  assigned 
in  the  interlocutor  reclaimed  against" 

Brown  then  brought  an  advocation,  and  contended  that  as  the  only  point  which  he 
had  referred  to  the  oath  of  M'Intyre  was  the  constitution  and  subsistcoice  of  the  debt ; 
and  as  that  fact  was  admitted,  the  allegation  of  the  existence  of  a  composition-contract 
was  extrinsic,  and  fell  to  be  established  cUiunde,*' 

The  Lord  Ordinary  pronounced  this  interlocutor : — ''Finds  that  the  respondent,  in 
his  deposition  upon  the  advocator's  reference,  admitted  the  constitution  of  the  debt 
libelled ; — that  the  quality  adjected  to  the  oath,  namely  that  the  respondent's  author 
accepted  a  composition  of  88.  per  pound  on  his  debt,  is  extrinsic,  because  it  does  not 
necessarily  infer  the  extinction  of  the  original  daim,  the  acceptance  being  conditional, 
and  no  evidence  appearing  that  the  conditions  were  purified ;  and  therefore  remits  to 
the  Sheriff  with  instructions  to  recall  his  interlocutor — to  find  that  the  onus  lies  upon 
the  respondent  to  prove  that  the  advocator  is  bound  to  accept  the  sum  consigned  in 
satisfaction  of  the  bill  libelled,  and  to  do  thereafter  as  he  shall  see  just" 

M'Intyre  having  reclaimed,  and  contended  that  even  supposing  that  the  judgment 
were  right,  still,  as  he  had  produced  a  regular  composition-contract,  and  as  Brown 
objected  to  it  on  the  ground  that  all  the  creditors  had  not  acceded,  it  was  incumbent 
upon  him  to  prove  the  fact  of  non-accession. 

The  Court  '*  so  far  altered  the  interlocutor  of  the  Lord  Ordinary  complained  o^  as 
to  advocate  the  cause  from  the  Inferior  Court,  and  remitted  to  the  Lora  Ordinary  to 
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proceed  therein,  and  to  hear  parties  upon  the  point  as  to  the  effect^  hinc  inde,  to  be 
given  to  the  composition-contract,  and  to  do  thereupon  as  he  should  see  just^  reserving 
all  questions  of  expenses." 

The  Lord  Obdinabt  issued  this  note  of  his  opinion : — In  an  oath  on  reference, 
wlien  the  party  admits  an  obligation,  and  does  not  allege  payment  or  performance,  but 
swears  that  the  obligation  was  innovated  by  a  new  obligation,  the  nature,  conditions, 
and  implement  of  which  require  to  be  established  by  evidence,  the  quality  is  clearly 
extrinsic.  The  party  who  referred  cannot  be  held  to  have  had  that  obligation  in  view, 
or  to  have  consented  that  its  constitution  and  extinction  should  be  proved  in  the  same 
manner  with  the  firsts  as  it  may  be  unsuitable  that  the  party  should  depone  upon  it. 
That  is  manifestly  the  case  bere.  The  Sheriff  would  not  permit  the  respondent  to  be 
interrogated  as  to  the  condition  of  the  composition,  or  whether  the  genersd  body  of  the 
creditors  had  acceded ;  for  that  would  have  led  into  an  investigation  as  to  who  were 
real  creditors,  and  what  was  competent  evidence  of  their  accession,  with  various  other 
particulars,  as  to  which  the  respondent  [1026]  might  have  been  quite  incapable  to 
judge.  But  the  rejection  of  these  interrogatories  was  of  itself  conclusive  that  the 
investigation  was  foreign  to  the  reference,  and  the  quality  adjected  to  the  oath,  of 
consequence,  extrinsic. 

The  Judges  concurred  in  the  general  principles  laid  down  by  his  Lordship,  but 
considered  that,  under  the  circumstances,  it  would  be  more  expedient  to  discuss  the 
defence  on  the  composition-contract  in  this  Court  than  in  the  Sheriff  Court,  and 
therefore  advocated  the  cause. 

Advocator^ 8  AiUhantte8.—2  Bell,  597,  598;  Horsefall,  Nov.  24,  1826,  {ante,  Vol. 
V.  No.  23);  Stewart,  Dec.  5,  1823,  {ante,  Vol.  II.  No.  544);  4  Bank.  32,  16;  4  Ersk. 
2,  11 ;  Tait  on  Evid.  259,  261,  and  Cases  there. 

Respondent's  AtdhorUies, — 4  Ersk.  2,  11;  4  Bank.  tit.  23;  Dirleton,  QuaL  Oath, 
p.  132 ;  Kames'  EL  p.  160;  Eraser,  June  27,  1809,  (F.C.). 

[Cf.  Stevenean  v.  Steuenaan,  16  S.  1090,  1091.] 
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J.  Malcolm,  Petitioner. — Shaw. 

Sequestration — Interim  Factor, — An  interim  factor  on  a  sequestrated  estate  allowed  to 
sell  goods  of  a  perishable  nature,  and  appointed  to  lodge  the  proceeds  in  Bank. 

Malcolm,  having  been  elected  interim  factor  on  the  sequestrated  estates  of  Drummond 
and  Company,  clothiers  in  Glasgow,  and  a  competition  having  taken  place  for  the 
trusteeship,  presented  a  petition  to  the  Court,  stating  that  great  part  of  the  goods  were 
of  a  perishable  nature — that  they  occupied  a  shop  for  which  a  large  rent  might  be  got — 
that  the  creditors  had  suggested  the  propriety  of  selling  them,  and  therefore  praying  for 
authority  to  do  so. 

The  Court  granted  the  prayer,  and  ordained  the  proceeds  to  be  lodged  in  bank. 

PetiHonffi's  Authorities.— 2  Bell,  392;  M'Donald,  Feb.  1823;  Crawford,  Nov.  24, 
1827,  {cmie.  Vol.  VL  No.  37). 


No.  887.  VI.  Shaw  1028.    26  June  1828.    2nd  Div.— Lord  Medwyn. 

J.  Clark,  Pursuer. — Bobertson. 
J.  Scott,  Defender. — ff,  J.  Bobertson. 


Parole  Proof  in  explanation  of  Feudal  Title. — Contradictory  descriptions  in  a  feu- 
charter  explained  by  parole  proof. 

[1029]  This  was  the  sequel  of  the  case  mentioned  anie^  Vol.  V.  No.  73,  (which  see). 
A  proof  having  been  allowed,  which  clearly  established  that  the  measurement  set  forth 
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in  the  charter  had  been  made  erroneously  together  with  the  other  allegations  of  the 
defender,  the  Lord  Ordinary  pronounced  this  interlocutor : — '^  Finds  it  established  by 
the  proof  that  the  ground,  on  which  Strachan  Gordon's  workshop  (the  shop  in  dispute) 
was  built^  was  at  that  time  part  of  the  farm  of  Upper  Bimie,  and  that  the  shop  was 
built  with  consent  of  the  proprietor,  on  paying  a  consideration  to  the  tenant  during  the 
currency  of  the  lease ;  and,  by  the  letter  mentioned  in  article  7th  of  the  condescendence, 
its  erection  is  plainly  intended  to  be  temporary :  Finds  that  the  feu  which  was  granted 
to  John  Smith  was  subsequent  to  the  erection  of  this  shop,  and  none  of  the  f  enais  prior 
to  the  defender  claimed  the  shop  as  part  of  the  feu :  Finds  that  the  western  boondaty 
of  the  feu,  as  described  in  the  feu-right,  is  exclusive  of  this  shop,  the  ground  on  which 
it  stands,  and  which  surrounds  it,  being  part  of  the  farm  of  Upper  JBimie :  Finds  tiiat  the 
description  in  the  charter,  both  as  to  the  possession  of  Inglis,  and  the  boundaries  when 
explained  by  the  subsequent  possession,  must  control  the  description  according  to  the 
measurement"  His  Lordship  therefore  sustained  the  defences,  and  assoilzied  the 
defender. 

The  Court  adhered. 


No.  889.  VI.  Shaw  1031.    27  Jnne  1828.    Ist  Dir.— Lord  Newton. 

J.  Bbtt,  Pursuer. — Bobertson. 

J.  Abnott,  Defender. — jSkene — Afarshall. 

A.  Macash,  Defender. — H.  Bruce, 

Title  to  Pursue — Reduction. — A  party,  who  was  a  joint  acceptor  of  a  bill  along  with  two 
others,  having  brought  a  reduction  on  the  act  1696,  c  5,  of  a  conveyance  [1032]  of 
heritable  subjects  by  one  of  the  joint  acceptors  to  another,  alleging  that  he  had  retired 
the  bill,  and  founding  on  it  as  his  title  to  pursue — Held  that  it  was  not  a  good  title, 
and  process  sisted  till  he  obtained  a  decree  of  relief  and  constitution. 

The  pursuer  and  defenders  accepted  a  bill  for  L.117  :  11  :  6,  drawn  by  one  Buist  for 
the  amount  of  a  purchase  made  from  a  Mr.  Greenhill,  and  which  was  thereupon  indorsed 
to  the  latter.     The  bill  was  dishonoured,  and  diligence  raised  on  it ;  and  it  was  alleged 
by  the  pursuer  that  he  retired  it ;  but  he  did  not  get  an  assignation.     Founding  on  this 
bill,  and  averring  that  the  defender  Macash  had,  within  sixty  days  of  his  baiJoruptcy, 
conveyed  certain  heritable  subjects  to  the  other  defender  Amott  in  security  of  a  prior 
debt,  the  pursuer  brought  an  action  of  reduction  on  the  act  1696,  c.  5,  in  which  he 
stated,  "  that  the  pursuer  having,  upon  the  Ist  day  of  June  1822,  made  payment  to  the 
said  James  Greenhill  of  the  foresaid  sum  of  L.117  :  11  :  6,  with  L.3  :  15  : 4  of  interest 
due  thereon,  together  with  L.8  :  19  :  9  of  expenses,  amounting  in  all  to  L.130 :  6  :  7, 
conform  to  state  herewith  produced,  and  held  as  repeated  brevHoHa  causd^  and  having 
received  up  the  foresaid  bill  itself,  and  diligence  nused  thereon,  from  the  said  James 
Greenhill,  he  has  good  and  undoubted  right  to  institute  and  ifollow  out  the  present 
action ;  the  said  Andrew  Macash  being  thus  justly  indebted  to  the  pursuer  in  the  fore- 
said sum  of  L.130  : 6  :  7 ;  or  at  least,  as  a  joint  obligant,  he  is  justly  indebted  to  the 
pursuer  in  one  third  of  the  foresaid  principal  sum,  with  interest  thereon  from  the  date 
of  said  bill  till  paid,  and  in  the  expenses  incurred  as  aforesaid." 

Preliminary  defences  were  lodged  by  both  defenders,^  in  which  it  was  alleged  that 
Macash  had  interposed  as  a  cautioner  for  the  pursuer ;  and  it  was  pleaded  that  as  the 
pursuer  was  an  acceptor,  the  bill  could  not  prove  that  he  was  a  creditor,  and  so  give 
him  a  titie  to  pursue. 

The  Lord  Ordinary  "  repelled  the  preliminary  defences,  reserving  to  the  defends 
Andrew  Macash  to  establish  by  competent  evidence  that  he  was  only  cautioner  for  the 
pursuer  James  Bett  in  the  bill  libelled." 

^  Process. — The  defences  being  verbatim  the  same,  the  Court  censured  the  parties  for 
so  pleading  the  case  ;  and  on  its  being  stated  that  Macash  was  on  the  poor's  roll,  and  so 
required  to  lodge  separate  defences,  it  was  observed  that  he  might  have  referred  to  those 
for  Amott)  or  that  person  might  have  referred  to  those  for  Macash,  and  thereby  saved 
the  Court  the  trouble  of  twice  reading  the  same  defence. 
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The  defenders  having  reclaimed, 

Skene^  for  Amott,  after  observing  that  as  the  bill  was  retired,  it  was  extinguished, 
and  as  the  presumption  was  that  it  was  [1033]  retired  out  of  the  funds  of  the  several 
obligants,  the  pursuer  could  not  found  on  it  as  evidence  of  a  debt  due  to  him,  and  con- 
sequently as  a  title  as  a  creditor,  was  stopped  by  the  Court. 

RoherUon^  for  the  pursuer,  contended  that  as  this  was  a  question  of  title,  the 
defenders  had  no  right  to  assume  that  they  had  paid  the  bill.  On  the  contrary,  as  he 
was  in  possession  of  it,  the  presumption  was  that  the  pursuer  had  paid  it,  and  of  course 
he  thereby  became  a  creditor  of  Macash  to  the  extent  of  his  share,  and  as  such  was 
entitled  to  pursue  the  action. 

The  Court  found  "  the  pursuer  has  produced  no  competent  title  to  insist  in  his  action ; 
therefore  recalled  the  interlocutor  reclaimed  against,  and  remitted  to  the  Lord  Ordinary 
to  sist  procedure  until  such  title  has  been  produced,  and  thereafter  to  proceed  as  he 
shall  see  cause,  reserving  all  questions  of  expenses.'' 

Lord  Balobat. — ^This  person  is  pursuer  of  an  action  of  reduction,  and  must  libel  a 
proper  title.  The  production  of  the  bill  cannot  show  that  he  is  a  creditor  of  the 
defender;  nor,  consequently,  that  he  has  a  title  to  insist  in  a  reduction  on  the  act  1696. 

Lord  Gilubs. — ^The  biU  is  retired  and  extinguished,  and  so  cannot  per  se  found  a 
good  title.  It  may  he  primd  facie  evidence  in  an  action  of  constitution  that  each  party 
is  liable  to  a  certain  extent ;  but  it  does  not  establish  that  this  defender  is  the  pursuer's 
debtor. 

Lord  Pbbsidbnt. — He  must  bring  his  action  of  relief  and  constitution. 


No.  892.  VI.  Shaw  1035.    28  June  1828.    Ist  Div.— Lord  Gorehoose. 

S.  WiLUAMSON,  (Johnston's  Assignee,)  Pursuer. — SoL-Om.  Hope — More. 
A.  Cochran  and  D.  Patkrson,  Defenders.— i>.  of  F.  Morusreiff^Paterson. 

Fee  or  Liferent — CUxuse. — A  father  having  bequeathed  to  his  daughter  "  in  life-rent, 
and  to  the  child  or  children  of  her  body  in  fee,  the  sum  of  L.1500,"  and  there 
being  no  trust  for  behoof  of  the  children,  and  no  restriction  of  the  liferent  by  the 
word  "allenarly,"  or  otherwise — The  fee  held  to  vest  in  the  parent. 

The  late  Archibald  Cochran  of  Ashkirk  had  a  son,  Archibald — and  four  daughters 
— Margaret  who  married  William  Kerr,  Euphan  who  married  John  Johnston,  Jean  the 
wife  of  Thomas  Brown,  and  Marion.  To  each  of  these  married  daughters  he  made 
certain  advances  on  occasion  of  their  respective  marriages,  and  he  executed  a  settlement 
of  certain  heritable  subjects  in  Musselburgh  in  fovour  of  £uphaD,  Jean,  and  Marion. 
In  August  1809,  and  after  the  death  of  Margaret,  (who  left  a  family,)  and  also  of 
Marion :  and  after  Jean,  but  not  Euphan,  had  issue,  Mr.  Cochran  made  an  entail  of 
part  of  his  estates  in  favour  of  his  son  and  a  series  of  substitutes.  At  the  same  time 
he  executed  a  disposition  and  deed  of  settlement  of  the  rest  of  his  estate,  which  pro- 
ceeded on  the  narrative  of  the  entail,  that  he  had  made  the  above  settlement  and 
advances  to  his  daughters,  and  that  he  had  *'  it  now  in  contemplation  (in  consequence 
of  the  decease  of  Marion,  my  yoimgest  daughter,)  to  make  certain  additional  provisions 
on  my  grandchildren  by  Mrs.  Kerr,  and  on  my  two  surviving  daughters  Euphan  and 
Jean, — and  considering  further,  that  it  is  my  meaning  and  intention  that  the  said 
Arcbibald  Cochran,  my  only  son,  if  he  survives  me,  shall  be  my  residuary  legatee,  after 
discharging  my  debts,  legacies,  and  provisions  "  : — He  therefore  disponed  his  unentailed 
estate,  and  his  moveable  e£fects,  "  to  the  said  Archibald  Cochran,  my  son,  and  the  heirs 
whatsoever  of  his  body  ;  [1036]  whom  failing,  to  the  said  Euphan  Cochran  and  Jean 
Cochjran,  my  daughters,  equally  between  them,  and  the  survivor  or  longest  liver  of 
them  two,  in  liferent,  allenarly ;  whom  failing,"  the  families  of  his  daughters  in  a 
certain  order;  but  that  under  the  burden  of  payment  of  L.2100  to  the  children  of 
Margaret,  and  '*of  the  payment  of  the  following  additional  provisions,  viz.  to  Mrs. 
Euphan  Cochran  otherwise  Johnston,  my  daughter,  in  liferent,  and  to  the  child  or 
children  of  her  body  equally  in  fee,  of  the  sum  of  Ii.l500  sterling  of  principal  money ; 
as  also  to  Jiihe  said  Mrs.  Jean  Cochran  otherwise  Brown,  my  daughter,  in  liferent,  and 
to  the  cLUd  or  children  of  her  body  equally  in  fee,  the  sum  of  L.1500  of  principal 
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money,  whereof,  on  the  failnie  of  the  heiis  of  her  body,  L.1000  shall  reyert  to  me  or 
my  heirs  in  my  foresaid  estate  of  Gilstain  and  Over  Brotherstones,  and  these  respectiTe 
sums  in  addition  to  the  patrimonies  paid  with  my  said  daughters  at  their  respectire 
marriages  or  since,  but  to  be  in  full  of  all  soms  claimable  by  tibem  from  me  or  my  estate 
on  any  account,  or  in  any  character  whatever,  and  besides  the  subjects  at  Musselbur;^ 
specially  disponed  to  the  said  Euphan,  Jean,  and  Marion  Cochran,  my  daughters ;  and 
which  additional  provisions  shall  be  payable  at  the  first  term  of  Whitsunday  or 
Martinmas  that  shall  occur  at  the  distance  of  twelve  months  from  the  first  of  these 
terms  immediately  subsequent  to  my  death,  with  a  fifth  part  more  of  each  capital  of 
penalty  in  case  of  failure  in  the  punctual  payment  thereof,  and  the  legal  interest  of  the 
said  respective  capitals  from  the  said  term  of  payment,  and  yearly,  termly,  and  continu- 
ally thereafter,  until  paid :  And  which  seveial  provisions  hereby  settled  on  my  said 
daughters  Euphan  and  Jean,  and  my  grandchildren  by  Mrs.  Kerr,  in  her  right  or  their 
own,  are  hereby  declared  to  be  in  lieu  and  in  full  satisfaction  to  them  respectively  of 
all  bairns'  part  of  gear,  legitim,  executry,  and  all  other  legal  and  conventional  claims  or 
demands,  of  whatever  nature,  or  however  constituted,  arising  or  competent  to  all  or  any 
of  them  against  me  or  my  representatives,  or  out  of  my  estate,  real  or  personal,  except- 
ing always  the  special  dispositions,  before  referred  to,  of  certain  subjects  in  Musselburgh 
granted  by  me  in  &vour  of  the  said  Marion,  Euphan,  and  Jean  Cochran  respectively, 
and  excepting  also  what  I  may  think  fit  further  to  bestow  on  my  said  daughters  and 
grandchildren  by  Mrs.  Kerr  of  my  own  free  will,  and  without  prejudiice  to  their  respective 
rights  of  succession  on  the  failure  of  my  other  heirs  and  disponees."     He  then  nominated 
his  eon  and  the  other  heirs-substitutes  '*  to  be  the  sole  executors  of  this  my  last  will 
and  [1037]  settlement,  with  full  power  to  take  possession,  confirm,  and  administrate 
according  to  law,  and  in  terms  hereof ;  but  with  and  under  the  burden  of  the  payment 
of  my  debts,  provisions,  legacies,  and  others  before  and  after  mentioned,  and  under  the 
qualities  and  conditions  thereto  annexed," — and  appointed  his  son  and  sons-in-law  to  be 
tutors  and  curators  to  such  of  his  grandchildren  by  Euphan  and  Jean  *'  as  shall  succeed 
to  any  estate,  real  or  personal,  through  me."    On  the  30th  of  December  of  the  same 
year,  he  executed  a  codicil  in  these  terms : — *'  Whereas  I  Archibald  Cochran  of  Ash- 
kirk  have,  by  my  last  will  and  settlement,  made  the  following  provisions  for  my  children 
and  grandchildren,  viz.  to  my  eldest  daughter's  children  Mrs.  Kerr,  the  sum  of  L.2100, 
to  my  second  daughter  Mrs.  Johnston,  and  to  my  third  daughter  Mrs.  Brown,  each  the 
sum  of  Lil500  sterling  each,  besides  a  house  in  Musselburgh  to  each  of  these  two ;  and 
being  determined  to  give  them  something  more,  I  hereby  oblige  my  heir  to  pay  the 
foUowing  sums  at  the  first  term  of  Whitsunday  or  Martinmas  that  shall  happen  one 
year  and  two  yean  after  my  death,  by  equal  portions,  viz.  to  Robert^   William, 
Archibald,  Euphan,  and  Jane  Kerr,  my  grandchildren,  each  the  sum  of  L.100  sterling; 
to  Samuel,  Margaret,  and  Euphan  Johnston,  my  grandchildren,  each  the  sum  of  L.100 
sterling ;  to  Marion  Johnston,  my  grandchild,  the  sum  of  Ii.200  sterling,  which  addi- 
tional L.100  was  left  her  by  her  aunt  and  name-mother, — L.400  of  the  above  to  be  life- 
rented  by  their  mother  Mrs.  Johnston ;  io  Thomas  Macmillan  Brown,  also  my  grandchild, 
the  sum  of  L.400  sterling,  which  is  to  be  liferented  by  his  mother  Mrs.  Brown,  and,  in 
case  of  his  death  without  issue,  is  to  return  to  the  heir  of  my  estates  in  the  county  of 
Edinburgh.    These  sums  are  to  be  accepted  in  full  of  all  claims  by  marriage-contract^ 
bairns'  part  of  gear,  or  otherwise ;  and  I  hereby  appoint  my  only  son  Archibald  sole 
curator  for  these  my  grandchildren."    Subjoined  to  this  was  a  note  in  the  handwriting 
of  his  son,  subscribed  both  by  him  and  his  father,  bearing,  that,  "  by  a  note  written 
and  subscribed  by  my  father  and  me,  certain  additional  sums  were  thereby  added  to 
my  sisters  and  their  children ;  and  it  being  again  my  father's  wish  to  give  a  further 
addition,  therefore  he,  by  these  presents,  binds  the  heir  succeeding  him  to  pay  to  each 
of  his  grandchildren  a  further  sum  of  L.100  sterling,  and  over  and  above  that  sum,  to 
the  following — Mrs.  Johnston  L.100,  Mrs.  Brown,  L.200,  Margaret  Johnston  L,100, 
Euphan  Johnston  L.100,  and  Euphan  Kerr  L.100,  payable  at  the  first  term  of  Martin- 
mas or  Whitsunday  two  years  after  his  death ;  no  interest  on  any  of  the  legacies  till 
[1038]  the  term  of  payment"    Mr.  Cochran  died  in  April  1812,  was  succeeded  by  his 
son  both  under  the  entails  and  the  above  deed,  and  was  survived  by  Euphan  and  Jean, 
both  of  whom  then  had  families. 

L)  1821  the  son  became  bankrupt^  his  estates  were  sequestrated,  and  Mr.  Paterson 
was  api>ointed  trustee.    Euphan  and  her  husband  thereafter  repudiated  the  provision  of 
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Ij.1500,  and  betook  themflelyes  to  her  legitim.  Having  soon  thereafter  died,  her 
children,  besides  claiming  to  be  ranked  on  the  estate  for  certain  special  legacies,  claimed 
also  the  fee  of  the  L.1500 ;  and  in  order  to  constitute  their  right  to  that  sum,  two  of 
ihem  assigned  their  shares  in  trust  to  the  pursuer  Williamson,  who  brought  an  action 
against  the  son  Archibald  and  Mr.  Paterson,  in  which  he  concluded  for  payment  of  the 
special  legacies,  and  of  the  shares  of  the  L.1500. 

In  defence  Mr.  Paterson  stated,  1.  That  he  was  willing  to  rank  them  for  the  special 
legacies  on  their  assigning  to  him  their  rights,  so  as  that,  if  competent,  he  might  attach 
the  entailed  estates  for  relief ;  and,  2.  That  the  fee  of  the  L.1500  was  vested  in  their 
mother  Euphan ;  and  as  she  had  repudiated  that  provision,  the  claim  for  it  was  entirely 
extinguished. 

The  Lord  Ordinary  decerned  for  the  special  l^acies,  but  found  **  that  the  pursuer, 
on  receiving  payment  of  the  said  principal  sums  and  interest,  or  a  dividend  thereon, 
from  the  sequestrated  estate  of  the  said  Archibald  Cochran,  must  assign  the  same,  or 
such  part  thereof  as  shall  be  paid,  to  the  person  paying  the  same,  but  at  his  expense ; 
such  assignation,  in  the  event  of  a  partial  payment  only,  not  interfering  with  the 
pursuer's  right  to  recover  from  the  entailed  estate  of  the  said  Archibald  Cochran,  or 
otherwise,  payment  of  any  balance  of  principal  and  interest  which  shall  remain  unpaid ; 
quoad  ultra  sustained  the  defences,  and  assoilzied  the  defenders ;  but  found  no  expenses 
due  to  either  party." 

The  pursuer  having  reclaimed,  and  the  Court  having  some  difficulty  on  the  question 
whether  the  fee  of  the  L.1500  vested  in  the  mother  or  the  children,  ordered  Cases. 

On  the  part  of  the  pursuer  it  was  contended,  That  the  rule  of  construction  whereby 
a  conveyance  to  parents  in  liferent^  and  to  children  in  fee,  is  held  to  vest  the  fee  in  the 
parents,  applies  not  to  money  provisions,  but  only  to  feudal  subjects,  on  principles 
peculiar  to  them ;  and  ^eref ore  that,  in  this  case,  the  fee  vested  in  the  children — a 
point  which  had  been  settled  in  the  cases  of  Tumbull  and  Scotts. 

2.  That  by  the  nomination  of  the  son  as  executor,  for  the  purpose  of  carrying  the 
settlement  into  effect,  a  trust  had  been  p.039]  created ;  and  therefore,  if  the  fee  did  not 
vest  in  the  children,  it  at  least  vested  in  the  trustee  for  their  behoof ;  and, 

3.  That  it  was  manifest  from  the  whole  scope  of  the  deed  that  it  was  the  intention 
of  Mr.  Cochrane  that  his  daughter  should  merely  have  a  liferent^  and  her  children  the 
fee,  and  effect  ought  to  be  given  to  his  intention. 

On  the  other  hand  it  was  maintained, 

1.  That  it  was  settled  law  that  a  disposition  either  of  a  feudal  subject^  or  of  a 
money-provision  to  a  parent  in  liferent,  and  children  naBnturis  in  fee,  vests  the  fee  in 
the  parent ;  and  that  as  here  there  was  no  restrictive  term,  such  as  allenarly,  effect  must 
be  given  to  that  established  rule. 

2.  That  the  nomination  of  an  executor  could  not  be  held  as  equivalent  to  the  con- 
stitution of  a  trust;  and, 

3.  That  the  terms  of  the  deed,  and  particularly  the  introduction  of  the  word 
*'  allenarly"  in  regard  to  the  constitution  of  a  separate  liferent^  proved  that  Mr. 
Cochrane  intended  to  give  merely  a  vpes  mccesaionis  to  his  grandchildren,  and  vest  the 
fee  in  his  daughter. 

On  advising  the  Cases,  the  Court  adhered.^ 

Lord  Cbaiois. — I  think  the  interlocutor  right.  The  words  in  the  case  of  Scotts 
were  different  from  those  employed  here,  and  clearly  gave  the  fee  to  the  children. 

Lord  Balorat. — I  am  of  tjie  same  opinion.  At  one  time  I  thought  there  was  a 
trust ;  but  I  am  now  satisfied  there  is  not. 

LoSDB  OiLLixs  and  Prbbidbnt  concurred. 

Purmef^s  ilirf^bnYtw.— Tumbull,  July  28,  1778,  (4248);  Barre,  1787,  (noticed 
Bell's  Cases,  p.  231 «);  Scotts,  Feb.  14,  1826,  {ante,  Vol.  IV.  No.  301);  affirmed,  2 
Wilson  and  Shaw,  p.  550. 

Defender^  Auiharitie8.—WemyBa^  Feb.  10,  1672,  (4257);  Pearson,  Dec.  12,  1665, 


^  On  the  same  day  a  similar  decision  was  pronounced  in  a  question  arising  out  of  the 
same  deed  with  Mr.  Darling,  assignee  of  the  other  child. 

>  Mr.  Bell  has,  by  mistc^e,  printed  the  words  "heirs  of  her  body,"  ''heirs  of  Aur." 
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(4249);  Rankine,  June  29,  1670,  (1  Sup.  618);  Bute,  Feb.  24,  1710,  (4250);  DirL 
de  Feodo  Pec. ;  3  Enk.  8,  34 ;  3  Mack.  8 ;  Dirl.  Fee ;  Mcintosh,  Jan.  28,  1812, 
(F.C.);  Dickfion,  Dec  7,  1780,  (4269);  Porterfield,  June  23,  1779,  (4277). 

[Gf.  Ewan  ▼.  Watty  poet,  6  S.  1127.] 


No.  396.  VI.  Shaw  1043.    1  July  1828.     Ist  Div.— Lord  Newton. 

J.  Maclbod,  Pursuer. — Sol.'Oen,  Hope — Shaw  StevxirL 
J.  Maclkod,  Defender. — D.  of  F,  Moncreiff-^Mwrray. 

Marriage-Contract. — ^A  party  having,  by  an  antenuptial  contract^  disponed  his  estate  to 
the  eldest  son  of  the  marriage,  and  his  heiis  whomsoever,  whom  failing  the  other 
sons  according  to  their  order  of  seniority,  and  their  heirs  whomsoever,  reserving  to 
himself  power  to  make  such  restrictions  and  prohibitions  against  altering  the  order 
of  succession,  and  contracting  debt^  as  he  should  consider  reasonable  for  the  better 
preservation  of  his  estate  and  family ;  but  having  reserved  no  power  to  alter  the  order 
of  succession,  or  to  prohibit  the  sale  of  the  estate — Held  that  he  could  not  com- 
petently make  an  entail  calling  his  eldest  son  and  the  heirs-nude  of  his  body  only, 
whom  failing,  a  series  of  substitutes,  and  thereafter  his  eldest  son's  heirs-female,  ai^ 
prohibit  the  substitutes  from  selling  the  estate. 

P.041]  Colonel  James  Macleod,  proprietor  in  fee-simple  of  Basay,  entered  into  an 
antenuptial  contract,  in  August  1805,  with  Miss  Maclean,  by  which  he  **  provided  and 
disponed  to  himself,  and  the  sons  to  be  procreated  of  the  intended  marriage  between  him 
and  the  said  Flora  Ann  Maclean,  suooeBsivel j  in  order,  according  to  their  seniorities,  and 
the  heirs  whomsoever  of  their  bodies  respectively ;  whom  foiling,  to  the  sons  to  be  pro- 
created by  the  said  James  Macleod  in  any  subsequent  marriage  successively  in  order, 
according  to  their  seniorities,  and  the  heirs  whomsoever  of  their  bodies  respectively ; 
whom  failing,  to  the  daughter  or  daughters  to  be  procreated  of  the  present  intended 
marriage  between  the  said  James  Macleod  and  Flora  Ann  Maclean  successively  in  their 
order,  according  to  their  seniorities,  and  the  heirs  whomsoever  of  their  bodies ;  whom 
failing,  to  the  said  James  Macleod's  nearest  heirs  and  assignees  whomsoever,  heritably 
and  irredeemably,  the  eldest  daughter  or  heir-female  succeeding  always  without  division, 
and  excluding  the  others  as  heirs-portioners  through  the  whole  course  of  succession 
but  with  and  under  the  burdens  and  express  conditions  and  irritant  clause  after 
mentioned,  all  and  whole  the  lands  and  island  of  Easay ; "  declaring  that  the  heirs  suc^ 
ceeding  to  the  estate,  and  the  husbands  of  heirs-female,  should  bear  the  name  of 
Macleod  of  Rasay,  subject  to  the  penalty  of  contravention,  if  they  fiuled  to  do  so.  The 
obligation  to  inf  ef  t,  and  procuratory  of  resignation,  were  expressed  in  the  same  terms 
as  to  the  destination ;  but  in  the  latter  it  was  "  expressly  provided  and  declared  that  it 
shall  be  lawful  to,  and  in  the  power  of  the  said  James  Macleod,  to  impose  such  restric- 
tions, limitations,  and  prohibitions  against  altering  the  order  of  succession,  contracting 
of  debts,  or  otherwise,  and  to  fence  and  secure  the  performance  thereof  by  such  clauses, 
prohibitory,  irritant^  and  resolutive,  as  he  may  think  proper  and  reasonable,  for  the 
better  preservation  of  his  estate  and  fomily."  There  was,  however,  no  power  reserved 
by  him  to  alter  the  order  of  succession,  or  to  prohibit  the  sale  of  the  estate. 

In  April  1811,  after  the  birth  of  the  pursuer  John  Macleod,  his  father  Colonel 
Macleod  executed  an  entail  of  the  above  bmds : — "  For  the  better  preservation  of  my 
family,  by  which,  with  and  under  the  express  burdens,  conditions,  provisions,  declara- 
tions, limitations,  restrictions,  exceptions,  clauses  prohibitory,  irritant^  and  resolutive, 
and  faculties  after  mentioned,  declarations  and  reservations  after  specified,  and  no 
otherwise,  give,  grant,  and  dispone  to  and  in  favour  of  myself  in  liferent,  and  to  John 
Macleod,  my  only  son,  and  the  heirs-male  of  his  body,  in  fee ;  whom  failing,  to  any 
other  son,  or  sons,  to  be  procreated  of  the  marriage  be- [1046] -tween  me  and  Mrs. 
Flora  Ann  Maclean,  now  Macleod,  my  spouse,  in  their  order  of  seniority,  and  the  heirs- 
male  of  their  bodies  respectively ;  whom  failing,  to  the  issue-male  to  be  procreated  of 
my  body  in  any  subsequent  marriage,  in  their  order  of  seniority,  and  to  the  heirs-male 
of  their  bodies  respectively  ;  whom  failing,  to  any  daughter  or  daughterB  procreated  or 
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to  be  pfocreated  of  my  said  marriage,  in  their  order  of  seniority ;  whom  failing,  to  the 
iasue-female  to  be  procreated  of  my  body  in  any  subsequent  marriage,  in  their  order  of 
seniority ;  whom  &iling,  to  the  heirs  whatsoever  of  the  body  of  the  said  John  Macleod ; 
"whom  failing,  to  the  heirs  whatsoever  of  the  bodies  of  any  other  sons  yet  to  be  pro- 
created of  my  body,  in  their  order  of  seniority ;  whom  failing,  to  the  heirs-male  of  any 
daughter  or  daughters  procreated,  or  to  be  procreated,  of  my  body,  of  my  present 
marriage,  in  their  order  of  seniority ;  whom  failing,  to  the  heirs-male  of  the  issue-female 
to  be  procreated  of  my  body  in  any  subsequent  marriage,  in  their  order  of  seniority ; 
whom  foiling,  to  the  heirs  whatsoever  of  the  bodies  of  any  daughter  or  daughters  pro- 
created or  to  be  procreated,  of  my  body,  of  my  present  marriage,  in  their  order  of 
seniority;  whom  failing,  to  the  heirs  whatsoever  of  the  bodies  of  any  daughter  or 
daughters  to  be  procreated  of  my  body  in  any  subsequent  marriage,  according  to  their 
order  of  seniority;    whom  failing,''  to  certain  other  substitutes.     It  was  further 
**  expressly  provided  and  declared,  that  it  shall  not  be  leisome  .or  lawful  to  the  said 
John  Macleod,  or  to  any  of  the  heirs,  substitutes,  and  successors  before  mentioned,  to 
alter  the  order  of  succession  before  specified,  or  to  do  any  other  act  or  deed,  directly  or 
indirectly,  whereby  the  same  may  be  anyways  altered,  innovated,  or  changed  :  As  also, 
that  it  shall  not  be  leisome  or  lawful  to  the  said  John  Macleod,  or  to  any  of  the  heirs, 
substitutes,  and  successors,  before  mentioned,  to  sell,  dispone,  wadset,  or  impignorate 
the  lands  and  others  before  disponed,  or  any  part  thereof,  or  to  contract  debt,  or  to 
grant  servitudes,  or  to  grant  infeftments  of  annual-rent,  or  liferent,  furth  of  the  same, 
or  any  right  or  security,  redeemable  or  irredeemable,  of  the  lands  and  others  before 
disponed,  or  any  part  thereof," — or  to  grant  tacks  of  a  longer  term  than  nineteen  years, 
or  to  take  grassums,  or  to  do  any  act  whereby  the  estate  may  be  adjudged  or  evicted, 
or  to  suffer  any  adjudication  or  other  legal  diligence  against  the  estate,  or  any  part 
thereof,"  to  remain  unredeemed,  till  within  one  year  of  the  expiry  of  the  1^^  under 
strict  irritant  and  resolutive  clauses. 

Colonel  Macleod  died  in  March  1823,  leaving  several  sons,  of  whom  the  pursuer 
was  the  eldest,  and  was  in  minority.  He  [1046]  was  then  served  heir  of  tailzie  and 
provision,  and  his  titles  to  the  estate  completed  under  the  above  deed.  Thereafter  he 
brought  an  action  of  reduction  of  the  entail,  on  the  ground  that  it  was  at  variance  with 
the  marriags-contract,  and  tdtra  vires  of  his  father ;  and  also  of  the  titles  made  up  under 
it  to  the  estate. 

In  support  of  his  demand  for  reduction  of  the  entail,  he  stated, 

1.  That,  by  the  marriage-contract,  he  and  his  heirs  whatsoever  were  called  to  the 
succession  in  the  first  place;  whereas,  by  the  entail,  his  daughters  and  other  heirs- 
female  were  postponed  to  several  other  substitutes ;  and 

2.  That  although  his  father  had  not  reserved  any  power  to  prohibit  the  sale  of  the 
estate,  yet  in  the  entail  he  had  introduced  a  prohibition  to  that  effect,  fenced  with 
irritant  and  resolutive  clauses. 

He  therefore  argued,  That  as  the  marriage-contract  was  an  onerous  deed,  an  obliga- 
tion was  imposed  on  his  father  not  to  do  any  act  inconsistent  with  it ; — that  Ajtu  crediti 
was  created  in  favour  of  the  pursuer,  which  entitled  him  to  insist  on  succeeding  to  the 
estate  in  terms  of  the  marriage-contract,  and  consequently  to  have  the  entail  set  aside ; 
— that  although  it  might  have  been  competent  to  his  father  to  dispose  of  the  estate  for 
onerous  causes,  leaving  to  the  pursuer  to  seek  reparation  out  of  his  effects,  yet  he  could 
not  affect  his  rights  by  any  gratuitous  deed ; — that  although  it  was  true  that  his  father 
had  reserved  a  power  to  impose  restrictions  and  prohibitious  against  altering  the  order 
of  succession,  and  contracting  debts  for  the  better  preservation  of  his  estate  and  family, 
yet  this  could  not  authorize  him  to  alter  the  destination,  or  to  impose  other  and  new 
fetters  on  the  heirs  of  the  marriage. 

On  the  other  hand,  it  was  maiutained  by  James  Macleod,  the  second  son,  and  the 
other  substitutes  under  the  entail.  That  as  a  contract  of  marriage  was  a  deed  uberrinus 
fideij  it  ought  to  receive  the  most  liberal  interpretation ; — that  such  deeds  are  frequently 
prepared  under  circumstances  of  haste,  and  therefore  ought  not  to  be  too  rigidly  con- 
strued, and  effect  ought  to  be  given  to  the  intention  of  the  parties ; — that  in  this  case 
Colonel  Macleod  had  reserved  to  himself  full  power  to  impose  such  restrictions  and 
limitations  as  he  might  think  proper  and  reasonable  for  the  better  preservation  of  his 
estate  and  &mily — a  reservation  which  necessarily  implied  a  right  to  alter  the  order  of 
succeesion,  at  least  to  the  effect  of  doing  what  was  not  plaixily  unreasonable; — that 
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aoooidingly  he  had  meiely  changed  the  common  law  order  of  aueoeerion  by  calling  the 
heiis-male  before  the  heiia-female,  which  waa  the  naoal  mode  of  ananging  ftmuly 
sacoeedons; — and  p.047]  that  it  was  also  implied  by  the  terms  of  the  reeenration  that 
he  should  be  entitled  to  make  any  deed  that  would  effectually  preserve  the  estate,  and 
conseqnently  prohibit  the  sale  of  it. 

The  Loid  Ordinary,  on  advising  Cases,  repelled  the  defences,  and  decerned  in  teims 
of  the  libelf  and  f  onnd  expenses  due ;  and  the  Court  unanimously  adhered. 

The  LoBD  Ordinary  issued  this  note  of  his  opinion  : — ^The  destination  contained  in 
the  entail  under  reduction  is  clearly  different  from  that  of  the  contract  of  marriage,  and 
the  alteration  made  by  the  former  deed  is  prejudicial  to  the  rights  of  the  heirs  of  the 
marrisge,  in  so  far  as  that  while  by  the  contract  the  female  descendants  of  the  pursuer, 
and  his  other  sons,  are  called  immediately  on  the  &ilure  of  their  male  descendants^ 
they  are  by  the  entail  postponed  to  the  entailer's  heirs-male  by  any  subsequent  marriage. 
There  is,  no  doubt,  a  power  reserved  in  the  contract ;  but  this  has  plainly  no  other 
object  or  meaning  than  to  permit  Mr.  Madeod  to  make  an  entail,  in  order  to  preserve 
his  estate  to  the  heirs  pointed  out  by  the  deed.  By  no  species  of  construction  can  the 
Lord  Ordinary  conceive  the  words  to  imply  a  power  of  altering  the  order  of  succession 
pointed  out  by  the  contract — a  power  which  can  never  be  presumed  to  have  been 
intended,  since  it  would  have  rendered  nugatory  the  whole  stipulations  in  favour  of  the 
heirs  of  the  marriage. 

Being  of  opinion  that  the  alteration  made  on  the  order  of  succession  is  a  sufficient 
ground  for  setting  aside  the  entail,  it  becomes  unnecessary  to  decide  on  the  second 
ground  of  reduction.  But  the  Lord  Ordinary  is  satisfied  that,  on  the  principles  adopted 
by  the  First  Division  of  the  Court  in  the  case  of  Barra,  it  was  not  competent^  under 
the  reserved  power,  to  deprive  the  heirs  of  the  marriage  of  the  power  of  alienating. 

It  does  not  seem  to  be  disputed  that  the  pursuer,  if  entitled  to  set  aside  the  entail, 
is  equally  entitled  to  reduce,  on  the  ground  of  minority  and  lesion,  the  titles  which  he 
made  up  under  it  in  1824. 

Lord  Prbbidxnt. — There  is  here  merely  a  reservation  to  entail,  so  as  to  preserve 
the  estate  in  favour  of  the  heirs  of  the  marriage,  but  not  to  introduce  new  heirs.  There 
is  not  a  word  authorizing  the  father  to  alter  the  order  of  succession. 

Lord  Qillubs. — I  suppose  we  shall  be  called  on  by  and  by  to  decide  whether  the 
eldest  son  is  the  heir  of  lus  father.     I  look  on  this  question  as  equally  clear. 

The  other  Judges  concurred. 

Pursuer^s  Autharitie8.—KeT,  Jan.  23,  1747,  (12,987);  Gordon,  Dec.  11,  1731, 
(12,984) ;  Strang,  July  17,  1751,  (12,988) ;  Douglas,  July  25, 1751,  (12,989) ;  Munio, 
Feb  13, 1810,  (F.C.) ;  3  Ersk.  8,  38 ;  Macneill,  Jan.  27, 1826,  (ante.  Vol.  lY.  No.  266). 


No.  898.  VI.  Shaw  1048.    1  July  1828.    2nd  Div.— Lord  Cringletie. 

W.  Watts,  Suspender.— Jfai^fond. 
J.  Babbour,  Charger. — ThamsorL 

Legal  Diligence — Proceea — Closed  Record, — 1. — ^The  execution  of  a  charge  for  payment 
of  a  bill  of  exchange  being  written  on  the  back  of  a  Sheriffs  precept^  and  beanng  to 
be  "by  virtue  of  the  within  registrat  protest^"  and  no  registered  protest  being 
produced,  the  charge  held  irregular,  and  suspended  accordingly. — 2. — Incompetent^ 
after  a  record  has  been  closed,  to  turn  a  charge  into  a  libeL 

Barbour,  the  holder  of  a  bill  of  exchange  which  had  been  indorsed  to  him  by  Watts, 
obtained  from  the  Sheriff  of  Dumfries  a  precept  of  poinding,  proceeding  on  the  narrative 
of  a  registered  protest  of  this  bill  in  his  Court  books.  ThR  precept  was  written  on  a 
sheet  of  paper  apart,  and  not  subjoined  to  the  protest  itself,  as  registered, — ^neither  this, 
nor  any  extract  thereof,  being  produced.  In  virtue  of  this  precept.  Watts  was  charged 
for  payment.  The  copy-charge  left  with  him  bore  to  proceed  "  in  virtue  of  a  precept 
"  of  poinding,  dated  the  1th  November  1825,''  while  the  precept  was  truly  dated  "  1th 
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Dwmber  ;  "  and  the  execution,  which  was  written  on  the  back  of  the  piecept,  set  forth 
that  the  charge  was  given  **  by  virtue  of  the  within  registrat  protest." 
Of  this  charge  Watts  brought  a  suspension,  on^the  grouncLs,  inter  alia, 

1.  That  the  charge  bore  to  be  in  virtue  of  a  precept  dated  7th  November,  while 
there  was  no  such  precept ;  and, 

2.  That  the  execution  bore  to  proceed  on  the  *'  within  registrat  protest,"  while  the 
warranty  on  the  back  of  which  it  was  written,  was  a  precept  of  poinding,  and  no 
registered  protest  was  produced. 

To  this  it  was  answered, 

1.  That  the  error  in  the  copy  of  charge,  as  to  the  date  of  the  precept,  was  sufficiently 
corrected  by  the  execution,  and  could  not  be  pleaded  by  exception ;  and, 

2.  That  the  words,  *'  the  within  registrat  protest,"  being  written  on  the  back  of  the 
precept,  could  not  by  possibility  mean  any  [1049]  thing  but  the  precept^  which  by  the 
practice  of  that  country  was  generally  termed  so,  and  that  the  inaccuracy  of  expression 
was  not  such  an  objection  as  to  invalidate  the  charge. 

The  Lord  Ordinary  suspended  the  letters,  reserving  to  the  charger,  if  so  advised,  to 
give  a  proper  charge.  His  Lordship  observed  in  a  note — *^  In  any  cases  where  protests 
on  bills  are  registered  in  a  Sheriff's  books,  the  Lord  Ordinary  has  always  seen  the 
protest  itself  as  registered,  with  a  warrant  of  arrestment  or  poinding  subjoined ;  but  in 
this  case  there  is  produced  no  registered  protest.  There  is  a  decree  of  poinding  by  the 
Sheriff  on  a  sheet  of  paper  apart  from  the  registered  protest,  and  proceeding  on  the 
narrative  of  such  a  protest,  and  this  precept  is  dated  the  7th  December  1825.  The 
execution  by  the  Sheriff  officer  is  written  on  the  back  of  this  precept,  and  it  proceeds 
on  '  the  within  registered  protest,'  when  there  is  no  such  document  or  protest.  This  of 
itself  is  a  sufficient  inaccuracy  to  cast  the  execution."  And  after  noticing  some 
discrepancies  in  the  charge,  his  Lordship  adds — **  In  general  these  discrepancies  in  the 
copy-charge  from  the  principal  execution  are  not  received  by  way  of  exception ;  and  the 
Lord  Ordinary  does  not  found  his  interlocutor  on  them,  but  mentions  them  to  show 
the  inattention  to  accuracy  in  the  whole  procedure,  and  confirms  him  in  the  propriety 
of  sustaining  the  objection  to  the  principal  execution  itself,  which  bears  to  be  given 
'  by  virtue  of  the  within  registrat  protest,'  when  there  was  no  such  protest  in  the  hands 
of  the  officer." 

The  charger  now  reclaimed. 

LoBD  Allowat. — ^This  is  one  of  the  most  anomalous  parts  of  our  whole  law.  But 
it  is  under  the  act  1681,  and  the  posterior  statute  1696.  Still  I  can  scarcely  conceive 
that  registration  in  the  books  of  Council  and  Session  should  not  warrant  what  every 
Inferior  Judge  claims,  whose  books  are  books  of  record.  In  the  Supreme  Court  we 
must  produce  an  extract  on  which  homing  proceeds,  while  the  Inferior  Judge,  of  his 
own  authority,  issues  warrant  to  execute  poinding  and  arrestment,  though  not  personal 
execution.  Now,  how  is  this  to  be  warranted?  The  Sheriff  can  know  nothing  of  the 
writs  registered  in  his  Court  books ;  and  therefore  I  maintain  that  no  Inferior  Judge 
can  give  execution  till  the  registered  protest  is  produced,  and  the  Sheriff  sees  if  it  is 
regular.  The  question  comes  to  this — Can  a  party  apply  to  the  Sheriff  for  execution, 
without  producing  the  protest!  I  deny  that  he  can.  The  Lord  Ordinary  has  rested 
his  interlocutor  on  the  execution  itself,  and  we  must  certainly  look  to  the  accuracy  of 
it ;  and  I  have  no  conception  that  any  party  can  found  on  an  execution  so  irregular  as 
this  is.  An  execution  sdiould  be  regular  in  every  one  parti-  [1050]  -cular,  and  it  cannot 
be  supported  if  not  so.  It  is  said  Ihat  it  is  the  practice  of  these  counties ;  but  we  can- 
not listen  to  such  a  statement  as  that  a  man  should  mean  precept  by  registered  protest ; 
and  there  is  no  registered  protest 

Lord  Olbnlbb. — I  should  rather  suppose  that  we  have  nothing  to  do  with  any 
objection,  except  that  to  the  regularity  of  the  execution,  which  alone  was  decided  by 
the  Lord  Ordinary.  Whether  the  Sheriff  properly  issued  the  precept,  is  still  open. 
Then  as  to  the  error  in  the  execution,  though  certainly  not  regular,  yet  as  the  warrant 
referred  to,  though  misnamed,  is  called  the  '*  within,"  I  do  not  see  why  the  charge  may 
not  be  turned  into  a  libel,  instead  of  suspending  simpliciter,  when  all  other  objections 
would  be  reserved. 

Lord  Jubtiok-Clerk. — I  agree  that  that  is  the  only  point,  and  that  the  question  is 
not  in  a  shape  for  us  to  go  into  the  point  stated  by  Lord  Alloway.     Now,  though  theie 
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is  an  irregularity,  I  think  it  is  one  of  those  blunders  which  are  not  so  radical  as  to 
prevent  us  turning  the  charge  into  a  libel,  which  reserves  all  other  objections  and  grounds 
of  suspension  on  the  merits. 

LoBD  Allowat. — I  deny  that  we  can  turn  it  into  a  libel  without  consent ;  but  I  do 
not  object  to  the  remit  to  be  heard  on  it. 

The  Court  accordingly  remitted  to  the  Lord  Ordinary  to  hear  parties  as  to  whether 
the  charge  might  not  be  turned  into  a  libel,  it  not  being  adverted  to  at  the  time  that 
this  could  not  be  done  after  the  record  had  been  closed.  His  Lordship,  however,  having 
heard  parties,  reported  that  he  considered  it  incompetent,  and  that  it  had  been  so  found 
by  the  First  Division  in  the  case  of  CampbeU  v.  M 'Do wall,  (ante,  YoL  V.  No.  231). 
The  Court  concurring  in  this  opinion,  his  Lordship  accordingly  found  it  "  incompetent 
to  turn  a  charge  into  a  libel,"  refused  the  note,  and  adhered  to  his  former  interlocutor 
reclaimed  against. 

No.  399.  VL  Shaw  1050.    3  Jnly  182S.     1st  Div.— Lord  Newton. 

J.  A.  Cheynb,  Petitioner. — Sol.-G^en,  Hope — Bticfuman, 
A.  M.  Guthrie,  Seepondent. — Gordon — Skene. 

Et  h  contra. 

Bankitipi — Sequesiraiion — Trustee — [Disgiualificatum] — Process. — In  a  competition  for 
the  office  of  trustee  on  a  sequestrated  estate,  one  of  the  candidates,  with  other  parties 
interested  in  supporting  him,  having,  with  a  view  to  carry  his  election,  purchased  up 
debts  from  creditors  who  declined  to  vote  for  him — Held, — 1. — ^That  tJiis  formed  a 
good  objection  to  his  eligibility. — 2. — ^That  the  circumstances  of  his  residing  at  a 
distance  from  the  bankrupt's  place  of  business  was  not  a  good  objection ; — and, — 3. 
— That  the  Lord  Ordinary  had  no  power  to  pronounce  judgment  as  to  a  competition 
for  a  trusteeship,  but  only  to  report  his  opinion  to  the  Court 

[1061]  The  affairs  of  Henry  Stephens  of  Balmadies  in  Forfarshire  having  become 
embarrassed,  a  trust-deed  was  executed  by  him  in  favour  of  Mr.  Alexander  Robertson, 
W.S. ;  and  Mr.  Robertson  thereupon  guaranteed  payment  of  his  debts  to  several  of  the 
creditors,  and  took  inf ef tment  This  trust,  however,  was  superseded  by  a  sequestration ; 
and  it  was  alleged  that  Mr.  Robertson,  considering  himself,  from  particular  circumstances, 
ineligible  as  trustee,  proposed  Mr.  James  A.  Cheyne,  W.S.,  and  accountant  in  Edinburgh, 
to  be  a  candidate  for  the  office;  while  a  party  in  opposition  to  him  suggested  Mr. 
Guthrie,  younger  of  Craigie  in  the  county  of  Forfar.  With  the  view  of  being  present 
at  the  meeting,  Mr.  Robertson,  accompanied  by  Mr.  Cheyne,  and  Mr.  George  Rutherford, 
writer  in  Edinburgh,  went  to  Dundee.  Among  others,  the  Dundee  Union  Bank  were 
creditors  of  the  bankrupt  for  L.117  by  bill — for  L.3000  by  two  bonds,  (on  which 
diligence  had  been  raised,  and  for  payment  of  which  Mr.  Robertson  had  granted  a  bond 
of  corroboration);  Robert  Stirling  for  L.700,  14s.  by  a  promissory  note,  (which  Mr. 
Robertson,  as  trustee,  had  guaranteed) ;  and  the  Dundee  Bank  held  a  bond  by  the 
bankrupt  for  a  cash-credit,  on  which  a  balance  was  due.  These  parties,  it  was  alleged, 
were  hostile  to  Mr.  Cheyne  as  trustee.  On  the  day  of  election,  Mr.  Robertson  bought 
up  one  of  the  bonds  from  the  Dundee  Union  Bank, — Mr.  Cheyne  the  other, — Mr. 
Rutherford  the  bill  for  L.117, — and  Mr.  Robertson  purchased  the  debt  due  to  Stirling^ 
— to  all  of  which  they  obtained  assignations.  It  was  also  alleged  that  Mr.  Robertson 
had  agreed  to  see  the  balance  on  the  cash-credit  bond  paid,  on  condition  of  the  bank 
voting  for  Mr.  Cheyne ;  but  this  was  denied.  From  a  proof,  however,  it  appeared  that 
after  Mr.  Robertson  had  applied  for  the  support  of  the  bank,  (which  was  declined,)  he, 
as  agent  for  one  of  the  cautioners,  (who  was  at  a  distance,)  offered  payment  on  condition 
that  the  bank  would  vote  for  Mr.  Cheyne ;  to  which  they  agreed,  and  did  so  accordingly 
— there  not  being  time  to  make  out  an  assignation.  In  virtue  of  the  claims  so  acquired, 
and  others,  Messrs.  Cheyne,  Robertson,  and  Rutherford  voted,  with  a  few  other 
creditors,  for  Mr.  Cheyne,  while  their  opponents  voted  for  Mr.  Guthrie  to  be  their 
trustee.  The  apparent  migority  was  in  favour  of  Mr.  Cheyne ;  and  the  only  objection 
which  was  made  to  his  eligibility  at  the  meeting  was,  that  he  was  not  resident  near  the 
bankrupt's  place  of  business. 

A  competition  having  taken  place,  Mr.  Guthrie  objected  that  Mr.  Cheyne  was 
ineligible, — 
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1.  Because  he  was  plainly  a  aubetitate  for  Mr.  Robertaon,  who,  [1052]  from  the 
position  in  which  he  atood,  waa  not  qualified  to  act  as  troatee. 

2.  Becaoae  he  and  Mr.  Cheyne  had  been  engaged  in  an  improper  trafficking  for  the 
purchase  of  votes  from  adverse  creditors,  with  a  view  to  carry  the  election ;  and, 

3.  Because,  as  the  bankrupt's  place  of  business  was  in  Forfarshire,  and  Mr.  Cheyne 
resided  in  Edinbui^h,  he  could  not  be  elected.^ 

On  the  other  hand,  Mr.  Cheyne  objected,  That  if  the  latter  objection  were  well 
founded,  it  was  equally  applicable  to  Mr.  Outhrie,  who  resided  at  a  considerable 
distance  from  the  bankrupt's  place  of  business. 

The  Lord  Ordinary,  in  the  course  of  preparing  the  cause,  issued  this  note,  so  far  as 
regards  the  personal  objections : — "  The  Lord  Ordinary  has  ordered  this  case  to  the  roU, 
with  a  view  to  the  further  procedure  in  the  cause,  and  he  will  state  what  has  occurred 
to  him  on  reading  the  revised  condescendence. 

'*  He  thinks  tiiere  is  nothing  in  the  personal  objection  stated  to  Mr.  Guthrie,  nor  in 
the  objections  made  to  any  of  the  votes  for  him,  except  that  of  Mr.  Kirkaldy ;  and 
this,  he  conceives,  will  not  a£fect  the  daim  as  to  the  principal  sum,  but  only  as  to  the 
interest. 

**  The  personal  objection  to  Mr.  Cheyne,  founded  on  the  purchase  of  debts  in  order 
to  cany  hu  election,  the  Lord  Ordinary  thinks  a  serious  one.  He  cannot  disjoin  Mr. 
Cheyne  from  Messrs.  Robertson  and  Rutherford.  Neither  he  nor  Mr.  Rutherford  seem 
to  have  had  the  least  connexion  with  the  bankrupt  or  iia  a£fairs,  except  through  Mr. 
Robertson ;  and  the  measures  taken  by  them  immediately  before  the  election,  and  with 
a  view  to  it,  have  such  a  joint  character  as,  if  objectionable,  to  affect  Mr.  Cheyne's 
admissibility  to  the  office  of  trustee.  Indeed,  were  Mr.  Cheyne  to  be  considered  (as  he 
contends  in  his  condescendence)  as  altogether  imconnected  with  Mr.  Robertson,  then 
his  acquiring,  by  paying  the  full  amount,  a  debt  belonging  to  the  Dundee  Union  Bank 
of  L.2000  and  upwuds,  when  he  had  no  connexion  with  it,  and  when  no  motive  can 
well  be  assigned  for  the  purchase  but  the  desire  to  carry  his  own  election,  seems  to 
constitute  the  same  personal  objection,  which  was  sustained  by  the  Court  in  the  case 
of  Robison  v.  Stuart 

[1063]  '"  The  case  might  be  different,  were  the  purchase  made  for  Mr.  Robertson's 
behoof ;  for,  as  he  was  previously  boimd  for  this  and  some  of  the  other  debts,  his 
acquiring  right  to  them  by  assignation  was  not  in  fact  making  any  sacrifice,  or 
gratuitously  incurring  the  risk  of  loss,  which  renders  a  purchase  in  other  circumstances 
objectionable. 

**  It  is  not,  however,  alleged  that  Mr.  Robertson  was  under  any  obligation  to  pay 
the  debt  acquired  by  Mr.  Rutherford ;  and  this  purchase  appears  an  instance  of  that 
undue  desire  to  carry  an  election  of  which  the  Court  disapproves. 

"Another  allegation  tending  strongly  to  support  the  same  objection  is,  that  Mr. 
Robertson,  in  order  to  induce  the  Dundee  Union  Bank  to  vote  for  Mr.  Cheyne,  came 
under  an  obligation  to  guarantee  a  large  debt  due  to  them.  This  transaction  is  denied 
in  the  answers ;  and  as  it  seems  of  importance,  the  Lord  Ordinary  thinks  the  fact  should, 
before  answer,  be  ascertained  by  a  proof." 

A  proof  having  been  accordingly  taken,  his  Lordship  pronounced  this  interlocutor 
in  so  far  as  relates  to  the  personal  objections : — '*  Sustains  the  personal  objection  to  the 
claimant  Mr.  Cheyne,  that  he  paid  up  and  acquired  right  to  a  large  debt,  with  which  he 
had  no  previous  concern,  on  the  morning  of  the  election,  for  the  sole  purpose  of  voting 
for  himself,  and  that  Mr.  Alexander  Robertson,  who  brought  him  forwa^rd,  and  supported 
him,  bound  himself  to  make  immediate  payment  of  another  large  debt,  on  condition 
that  the  creditor,  who  declined  otherwise  to  do  so,  should  give  his  vote  for  Mr.  Cheyne ; 
repels  the  personal  objection  to  Mr.  Cheyne  on  the  ground  of  non-residence ;  repels  also 
the  personal  objection  to  Mr.  Guthrie ;  and  in  respect  that  Mr.  Cheyne  wiU  still  have  a 
considerable  migority  in  his  favour,  and  that  no  personal  objection  of  the  nature  of  that 
sustained  was  made  to  him  at  the  election,  finds  that  a  new  election  must  take  place, 
and  for  this  purpose  appoints  the  creditors  to  meet,"  &c. 

At  the  same  time  his  Lordship  issued  this  opinion : — '*  The  Lord  Ordinary  conceives 

^  A  great  many  objections  were  made  to  the  votes,  on  which  the  Lord  Ordinary 
pronounced  a  special  judgment ;  but  as  the  Reporters  understood  that  the  Court  con- 
fined their  decision  to  the  personal  objection,  they  have  not  taken  notice  of  them. 
SHAW,  VOL.  IL  45 
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it  to  have  been  the  opinion  of  the  Courts  in  deciding  the  case  of  Bobiaon  v.  Stourt,  that 
it  is  a  valid  objection  to  the  confirmation  of  a  trnatee,  that  he,  or  his  sapporten  with 
his  concurrence,  have  engaged  creditors  to  vote  for  hbn,  by  promising  them  payment^ 
or  acquired  the  debts  themselves,  by  paying  the  full  amount^  for  &e  sole  object  of 
carrying  the  election.     Nor  is  it  necessary  there  should  be  any  fraudulent  views  as  to 
the  future  management  or  distribution  of  the  estate.     It  is  enough  if  any  bribe,  or  offer 
of  advantage,  is  [1064]  held  out  to  a  creditor  in  order  to  procure  his  vote.     Accoidingly 
it  is  a  good  objection  ^t^  in  order  to  obtain  support^  a  candidate  promises  to  take  no 
commission,  though  there  is  nothing  un&ir  or  immoral  in  the  thing  offered.     But  it  is 
offering  a  bribe  or  advantage  to  a  creditor  to  engage  to  make  immediate  payment  of  his 
debt,  if  he  vote  as  desired.     And  it  is  a  sacrifice  of  the  same  nature  on  the  part  of  the 
candidate  or  his  friends  to  acquire  the  debt  by  paying  its  full  amount  in  order  to  vote 
upon  it,  when  all  they  can  recover  is  a  dividend  from  the  estate,  or  when  there  are 
collateral  securities  sufficient  for  their  payment  at  a  distance  of  time." 

Both  parties  reclaimed ;  and  a  difficulty  having  been  stated,  that  the  Lord  Ordinary 
had  no  power  to  do  any  thing  else,  after  preparing  the  cause,  than  to  report  his  opinion 
to  the  Court,  their  Lordships  recalled  the  interlocutor  in  point  of  form ;  and  having 
expressed  an  opinion  that  on  the  merits  it  was  well  founded, 

SkenOf  for  Mr.  Outhrie,  contended,  That  as  here  the  great  majority  of  the  votes  in 
favour  of  Mr.  Cheyne  were  given  by  parties  who  were  participant  in  those  acts  which 
founded  the  personal  objection,  they  must  be  held  to  have  beoi  avrare  of  it ;  and  conse- 
quently, as  they  must  be  considered  as  having  voted  with  their  eyes  open,  and  thrown 
away  their  votes,  a  new  election  was  not  necessary,  and  Mr.  Guthrie  should  be 
confirmed. 

The  Courts  however,  adhered  to  the  findings  of  the  Lord  Ordinary,  and  appointed  a 
meeting  to  be  held  for  a  new  election. 

LoBD  Balgrat. — ^We  should  discourage  all  such  practices  as  those  which  have 
occurred  here.  Mr.  Skene's  argument,  however,  is  not  sound.  If  the  objection  had 
been  stated  at  the  meeting,  some  of  the  creditors  who  voted  for  Mr.  Cheyne  might  have 
proposed  some  other  opponent  to  Mr.  Guthrie ;  and  therefore,  as  they  were  not  apprised 
of  it,  we  must  now  give  them  an  opportunity  to  do  so. 

[Cf.  Forrester  v.  Mackenzie,  9  S.  466.] 


No.  408.  VI.  Shaw  1055.    8  July  182a.    2nd  Div.— Lord  NewtoD. 

G.  Tait,  Suspender. — Boberteon — Monro, 

A.  Gordon,  Charger. — Skene — Innes. 

Landlord  and  Tenant — Removing. — Eemoving  may  proceed  on  a  summary  application. 

The  Sheri£f  of  Kincardineshire  having  decerned  in  a  removing  against  James  and 
George  Tait  on  a  summary  application  by  Gordon  the  landlord,  founded  on  the  fiirm 
not  being  stocked,  a  bill  of  suspension  was  presented  by  George,  on  the  ground  (besides 
several  special  pleas  which  it  is  unnecessary  to  advert  to)  that,  by  the  Act  of  Sederunt 
1756,  a  removing  could  only  proceed  on  an  action,  and  not  on  a  summary  application ; 
and  reference  was  made  to  an  alleged  decision  by  Lord  Pitmilly  in  the  Outer  House,  in 
the  case  of  Finlay  v,  Forbes,  Dec.  1821. 

To  this  it  was  answered,  That  this  was  not  a  removing  under  the  Act  of  Sederunt, 
and  its  regulations  wotdd  not  apply ;  but,  besides,  that  it  had  been  decided  by  the  Inner 
House,  in  the  case  of  Hoy,  petitioner,  Jan.  21,  1810,  (F.C.)  that  even  a  remov- 
[1056]  -ing,  under  the  Act  of  Sederunt,  might,  proceed  on  a  summary  petition  served 
forty  days  before  Whitsunday. 

The  Lord  Ordinary  refused  the  bill,  and  the  Court  adhered. 
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No.  404.  VI.  Shaw  1056.    8  July  1828.    2xid  Div. 

G.  Tait,  Gomplainer. — Bobertsan — Monro. 

A.  Gordon,  Seepondent — Skene — Innes. 

Proee$9 — BiU'Chamher — Sid  of  DUiffenee. — ^A  bill  of  suspension  having  been  appointed 
to  be  seen  and  answered,  and  execution  sisted,  "  and  that  on  caution ; "  but  the 
charger  having  proceeded  with  his  diligence  in  the  bandjide  belief  that  execution  was 
only  sisted  in  the  event  of  caution  being  previously  found,  which  had  not  been  done ; 
and  the  biU  having  been  ultimately  refused,  so  that  no  injury  was  sustained ;  the 
Court  dismissed  a  petition  and  complaint  against  him,  but  without  expensea 

On  the  bill  of  suspension  of  the  decree  of  removing,  mentioned  in  the  preceding 
case,  being  presented,  this  interlocutor  was  written  on  it^ — "  To  see  and  answer  within 
fourteen  days ;  meantime  sists  execution,  and  to  be  intimated,  and  that  on  caution." 
The  sist  was  immediately  intimated,  without  caution  being  previously  found.  The 
respondent^  however,  notwithstanding  the  intimation,  proceeded  to  execute  his  decree 
of  removing,  and  ejected  the  complainer.  The  latter  thereupon  presented  a  petition  and 
complaint  against  the  respondent,  on  the  ground  that  he  had  violated  the  sist ;  and  he 
contended,  &at  unless  the  words  **  caution  being  previoudy  found  "  are  used  on  granting 
a  sist,  it  operates  immediately, — the  use  of  the  words  "  on  caution "  being  merely  to 
provide,  that  if  no  answers  are  given  in,  the  bill  shall  still  only  be  passed  on  caution. 

To  this  complaint  Gordon  gave  in  answers,  pleading  that  the  words  were  at  least 
ambiguous,  and  that  if  he  had  interpreted  them  erroneously,  which,  however,  he  con- 
tended was  not  the  case,  it  was  entirely  from  mistake ;  and  as  no  damage  had  actually 
arisen,  the  bill  being  now  finally  refused,  he  ought  not  to  be  subjected  in  any  penalty. 

The  Court,  holding  the  excuse  sufficient,  without  deciding  on  the  true  construction 
of  the  interlocutor,  dismissed  the  complaint,  but  without  expenses. 

[Of.  KeUie  v.  WiUan,  7  S.  209.] 


No.  405.  VI.  Shaw  1057.    8  July  1828.    2nd  Div.— Lord  Haokenzie. 

M.  M'Kenzis,  Baiser. — Sol-Gen.  Hope — BucJuman. 
C.  Mackintosh,  Claimant. — Skene, 

Beferenee  to  Oath — CkmngnaHon, — Ciroumstances  in  which,  on  a  leferonce  being  made 
to  the  oath  of  parties  in  America,  the  party  referring  was  obliged  to  consign  the  sum 
in  dispute. 

In  a  multiplepoinding  laised  in  the  name  of  M^Eenzie  as  to  the  amount  of  a  bond 
granted  by  him  to  the  late  Mr&  Semor  Munro,  who  resided  in  Inverness,  and  who  had 
died  in  1810,  with  the  interest  due  thereon,  certain  legatees,  resident  in  America,  for 
whom  the  claimant  Mackintosh  appeared  as  factor  loco  abeentis^  wero  preferred  to  the 
fund  in  medio.  This  the  raiser  stated  to  be  the  principal  sum,  with  interest  from  the 
death  of  Mrs.  Munro,  all  which  he  consigned  by  order  of  the  Court ;  but  he  alleged 
that  he  had  paid  the  interest  to  Mrs.  Munro  from  the  date  of  the  bond  down  to  the 
term  preceding  her  death.  Of  this,  however,  he  could  produce  no  evidence,  and  he 
therefore  referred  it  generally  to  the  oaths  of  the  legatees  in  America,  without  any 
specification  of  particulars,  or  any  primd  facie  evidence  of  payment. 

The  Lord  Ordinary  having  sustained  the  reference,  and  granted  commission  to  take 
the  oaths,  Mackintosh  reclaimed,  and  contended  that  the  reference  was  merely  a  pretext 
to  obtain  delay;  and  that  if  it  was  to  be  sustained  at  all,  it  ought  only  to  be  on  condition 
of  the  interest  in  dispute  being  consigned,  as  was  done  in  the  case  of  Mainwaring  v. 
Bfaxwell,  Feb.  6.  1812,  (F.C.). 

The  Court  adhered  to  the  Lord  Ordinary's  interlocutor,  but  with  the  qualification 
that  the  interest  should  be  consigned. 

Lord  Allow  at. — I  do  not  know  of  any  ground  for  refusing  to  allow  the  reference 
as  incompetent^  and  I  must  believe  the  party  has  a  bond  fide  object  in  view ;  but  then 


708  ll'KSHZIK  V,    MACKISTOBH.  TL  maw. 

I  think  that,  in  the  ciioamBtanceB  of  the  case,  the  other  party  is  entitled  to  have  the 
sahject  in  dispute  secured  by  consignation. 

LoBD  Olbnld. — I  entirely  agree  with  Lord  AUoway  that  there  is  no  incompetency 
in  the  reference ;  and  that,  under  the  whole  circumstancesi  the  demand  for  consignation 
should  be  acceded  to,  as  there  is  just  a  vague  assertion,  and  no  primd  facie  eyidence  of 
any  payment 

LoBD  Justiob-Cliiik. — I  also  think  there  should  be  consignation. 


No.  406.  VI.  Shaw  1058.    3  Jnly  1828.    2nd  Div.— Lord  Medwyn. 

Eluott's  Trustbis,  Baiaera. — Sol.'Oen.  Hope — FuUerUm — G.  G.  Bell, 

Sir  W.  F.  Eluott,  Claimant— Z>.  of  F.  Mancreiff—B.  Bell. 

Trwi. — Court  refused  to  ordain  trustees  under  a  private  deed  of  settlement  to  denude, 
unless  at  the  same  time  they  could  pronounce  decree  of  exoneration  and  discharge. 

The  late  Right  Honourable  William  Elliott  of  Wells,  by  a  trust-deed  of  settlement, 
conveyed  his  whole  estates  to  trustees  for  various  purposes  therein  set  forth,  declaring 
that  ''this  trust  shall  subsist  and  endure  until  the  purposes  thereof  shall  be  fuUy 
answered ;"  but  with  directions  that  "after  payment  of  the  debts  of  the  said  William 
Elliott,  and  fulfilling  the  whole  other  purposes  of  the  trust,"  the  trustees  should  denude 
of  the  estates,  in  terms  of  a  deed  of  entail,  in  favour  of  the  heir  of  entail  then  entitled 
to  succeed,  provided  such  heir  should  be  migor  at  the  time.  Mr.  Elliott  having  died, 
the  trustees  entered  into  the  possession  and  management  of  the  estates  in  1818 ;  and  in 
1827,  the  purposes  of  the  trust  being  nearly  completed,  except  as  to  certain  annuities, 
(in  regard  to  which  an  arrangement  was  expected  to  be  made  with  the  annuitants,)  the 
trustees  raised  a  process  of  multiplepoinding,  in  which  they  lodged  an  account  of  their 
intromissions,  bi  this  process  Sir  William  Francis  Elliott  of  Stobbs,  the  heir  of  entail 
entitled  to  succeed  to  the  estates,  gave  in  a  claim,  wherein,  while  he  objected  to  the 
accounts  lodged  by  the  trustees,  and  to  the  whole  course  of  their  management,  he 
demanded  that  they  should  be  obliged  to  denude  immediately  in  his  favour,  without 
abiding  the  discussion  of  the  accounts. 

The  Lord  Ordinary  remitted  to  an  accountant  to  report  on  the  accounts  of  the 
trustees,  and,  on  receiving  an  interim  report,  made  avizandum  with  the  cause  to  the 
Inner  House,  with  reference  to  Sir  William's  demand  that  the  trustees  should  instantly 

denude. 

Parties  were  heard  on  this  question  at  the  end  of  last  session,  when  Sir  William 
offered  to  find  security  that  a  certain  sum  should  remain  in  the  hands  of  the  trustees  to 
answer  any  contingent  demands  which  might  be  made  on  them,  and  also  to  find  security 
for  any  expenses  the  trustees  might  incur  in  discussing  objections  to  their  accounts  at 
the  instance  of  any  party,  if  the  trustees  should  be  found  entitled  thereto ;  and  he 
agreed  that  an  interlocutor  should  be  pronounced,  exonering  the  trustees,  except  in  so 
far  as  regarded  the  objections  already  taken  by  Sir  William  to  their  accounts  and  man- 
agement, and  under  reservation  also  of  all  objections  to  any  additional  accounts  they 
might  give  in. 

P.(Xi9]  This  offer  not  being  satisfactory  to  the  trustees,  who  contended  that  they 
could  not  DC  compelled  to  denude  till  they  could  at  the  same  time  obtain  a  decree  of 
exoneration  and  discharge,  and  there  being  some  expectation  held  out  that  the  objections 
might  be  settled  during  the  vacation,  the  Court  delayed  consideration  of  the  cause,  and 
remitted  of  new  to  the  accountant  to  hear  parties  on  the  accounts,  and  report  From 
the  report  given  in  by  the  accountant,  however,  it  appeared  that  the  various  objections 
taken  by  Sir  William,  which  involved  the  responsibility  of  the  trustees  to  a  consider- 
able extent,  could  not  be  determined  without  a  tedious  investigation. 

The  Court,  on  this,  being  of  opinion  that  they  had  no  power  to  compel  the  trustees 
to  denude,  unless  they  could  at  the  same  time  grant  them  a  discharge,  refused  the 
demand  by  Sir  William,  and  remitted  to  the  Lord  Ordinary  to  proceed  with  the 
accounting. 
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D.  M'CuLLOCH  and  Others,  (M'Caul's  Trustees,)  Pursuera— aifce?i€. 

R  Buchanan,  Defender. — Oraham  Bdl 

PrescripHan,  Negative — Adjudicoition. — A  party  having  ohtained  an  a<]yudication, 
followed  by  a  charge  against  superiors,  and  raised  a  process  of  mails  and  duties,  of 
which  the  summons  bad  no  will,  and  was  not  signed  by  the  clerk  of  Court,  (but 
which  was  agreeable  to  the  usual  practice  of  the  Court,)  and  decree  being  pronounced 
in  it ;  and  having  exercised  other  acts  of  possession  within  the  forty  years — Held, 
that  although  forty  years  had  elapsed  from  its  date,  the  abjudication  was  not 
extinguished  by  the  negative  prescription,  and  that  he  was  entitled  to  decree  of 
expiry  of  the  1^^. 

The  late  John  Milligan  was  proprietor  of  a  dwelling-house  and  garden  in  the  High 
Street  of  Kirkcudbright,  and  of  a  share  of  a  warehouse  and  yaid,  called  the  Basil 
Warehouse.  On  the  9th  of  August  1775,  his  daughter  Elizabeth,  and  her  husband 
John  Buchanan,  obtained  a  decree  of  adjudication  of  these  subjects,  which  was  followed 
by  a  charge  against  superiors  on  the  18th  of  November. 

On  the  10th  of  August  of  the  same  year,  a  Miss  Scott  also  led  an  adjudication  of 
them.  Milligan  died  early  in  1776,  and  his  daughter  and  husband  thereupon  applied 
to  the  Bailies  to  let  the  dwelling-house  and  garden  by  public  roup,  which  was  done,  and 
they  became  the  tenants.  In  the  course  of  the  same  year  they  obtained  authority  from 
the  Bailies  to  make  certain  repairs  on  the  dwelling-house,  which  was  done,  and  they 
were  allowed  to  retain  the  expense  out  of  the  rents.  Miss  Scott,  the  other  adjudg- 
P.060]  -ing  creditor,  executed  a  charge  in  1779  against  superiors,  and  raised  a  summons 
of  mails  and  duties  before  the  Bailies,  to  which  she  called  Buchanan  and  his  wife,  and 
Lennox  and  Company,  (the  tenants  of  the  Basil  Warehouse,)  as  parties.  The  summons 
did  not  bear  any  will,  nor  was  it  subscribed  by  the  clerk  of  Court,  and  the  execution 
was  not  subscribed  by  witnesses ;  but  appearance  was  made  by  the  above  parties,  by 
whom  no  objection  was  made ;  and  a  certificate  was  produced  in  the  present  process 
from  the  clerk  of  Court,  stating  that  at  that  time  all  summonses  in  the  Bailie  Court 
were  in  the  same  form.  After  a  litigation  which  continued  till  1785,  in  which  the 
Buchanans  founded  on  their  right  as  adjudgers,  it  was  found  that  both  aci^udgers  were 
entitled  to  be  ranked  pari  passu  on  the  rents,  subject  to  a  preference  in  favour  of  the 
Buchanans  for  the  expenses  of  their  adjudication  as  ^e  first  effectual ;  and  in  the  interim 
the  dwelling-house  and  garden  had  been  let  by  them,  and  the  rents  paid  to  them.  They 
had  a  son  Alexander,  who,  after  their  deaths,  and  as  apparent  heir  of  his  mother,  sold 
the  adjudication  in  1810  to  Samuel  M'Caul,  who  thereupon  obtained  a  charter,  and  was 
inf eft  in  the  course  of  the  same  year ;  but  he  did  not  take  actual  possession.  In  April 
1821  he  purchased  Miss  Scott's  adjudication,  on  which  he  also  was  infeft  in  November ; 
and  immediately  thereafter  he  raised  a  declarator  of  expiry  of  the  legal,  which,  on  his 
death,  was  insisted  in  by  his  trustees.  This  was  met  by  an  action  of  reduction  at  the 
iostance  of  the  defender  Robert  Buchanan,  grandson  of  Mrs.  Buchanan,  over  whom  he 
had  passed,  and  had  got  himself  served  heir  to  his  great-grandfather  John,  against  whom 
the  abjudications  had  been  led. 

In  defence  against  the  expiry  of  the  legsl>  and  in  support  of  his  reduction,  he 
contended  that  as  the  decrees  of  abjudication  had  been  obtained  in  1775,  and  more  than 
forty  years  had  elapsed ;  and  as  the  proceedings  before  the  Bailies  were  irregular,  and 
not  equivalent  to  possession ;  and  as  no  actual  possession  had  been  obtained  by  either 
of  the  adjudgers  qua  such,  (the  possession  of  Mr.  and  Mrs.  Buchanan  being  as  heirs  of 
her  father  John,)  the  decrees  were  extinguished  by  the  negative  prescription. 

To  this  it  was  answered, 

1.  That  the  judicial  proceedings  had  been  adopted  by  the  parties  solely  as  adjudgers 
— that  they  were  perfectly  regular  according  to  the  practice  of  the  Court  where  they 
occurred — that  appearance  was  made,  and  no  objection  stated  to  their  regularity — that 
the  rents  were  allotted  to  the  parties  in  their  capacity  of  [1061]  adjudgers,  and  infef t- 
ment  had  been  taken  under  Mr.  and  Mrs.  Buchanan's  adjudication  within  the  years  of 
prescription;  and 
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2.  That  as  the  defender  had  not  heen  in  posBesaion,  either  real  or  civil,  and  could 
not  found  on  that  of  his  mother,  (over  whom  he  had  passed,)  even  supposing  she  bad 
not  possessed  as  an  adjudger,  he  could  not  plead  the  positive  prescription,  and  so  was 
not  in  Hhdo  to  allege  the  negative. 

The  Court,  on  the  report  of  the  Lord  Ordinary,  unanimously  decerned  in  the 
declarator  of  expiry  of  the  legal,  and  assoilzied  in  the  reduction. 

Pursuers'  Auilumty.^l.)^  Ersk.  7,  38,  40,  43,  45. 

Blender's  AuthorUies.Sta,t  1469,  c  29,  1474,  c.  55,  1617,  c.  12;  E.  of  Home, 
Nov.  19,  1746,  (10,666-11,275,  and  Sup.  to  Mor.  No.  237);  Robertson,  Aug.  2,  1770, 
(10,694);  Home,  Nov.  6,  1683,  (11,241);  Brown,  Jan.  1684,  (11,249). 
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Chsyne  and  Magkerst,  (for  the  Fife  Bank,)  Pursuers. — Jameson — Skefne. 

K  Andsbson,  Defender. — Cockbum — Alison. 

Title  to  Sue  and  be  Sued — Outhxw. — Decree  pronounced  against  an  outlaw,  and  his 
counsel  refused  to  be  permitted  to  appear  for  him,  and  be  heard  in  defence. 

Cheyne  and  Mackersy,  as  joint  cashiers  of  the  Fife  Banking  Company,  raided  an 
action  against  Ebeneser  Anderson  and  several  other  persons  as  partners  of  the  Bank, 
concluding  against  each  of  them  separately  for  certain  sums  of  money  as  instalments 
due  by  them  on  their  shares.  In  defence  it  was  pleaded,  that  Cheyne  and  Mackersy, 
not  having  duly  qualified  themselves  in  terms  of  the  late  statute  relative  to  joint  stock 
banking  companies,  had  no  title  to  pursue ;  and  the  defence  having  been  sustained  by 
the  LotcL  Oidinary,  they  reclaimed  to  the  Court,  who  ordered  the  opinions  of  all  the 
Judges  to  be  taken.  In  the  mean  while  Anderson  was  indicted  by  the  Lord  Advocate 
for  fraud,  and  having  fled  the  country,  sentence  of  outlawry  was  pronounced  against 
him,  and  some  of  his  creditors  had  proceeded  to  attach  his  eflfects  by  poinding.  Cheyne 
and  Mackersy  applied  to  the  Court  to  pronounce  decree  against  Anderson,  so  as  to 
enable  them  to  compete  with  the  other  cieditots ;  but,  as  it  appeared  to  their  Lordships 
that  the  proper  course  was  to  apply  to  Exchequer  for  a  gift  of  the  escheat,  they  refused 
the  motion  in  hoc  statu.  The  Crown  having,  however,  declined  to  interfere ;  and  the 
Judges  not  having  given  their  opinions  in  the  cause,  Cheyne  and  [1062]  Mackersy 
again  moved  the  Court  to  pronounce  decree,  in  respect  that  Anderson  had  no  persona 
standi. 

Cockbum^  for  Anderson,  having  risen  to  oppose  the  motion, 

Jameson,  for  Cheyne  and  Mackersy,  objected  that  he  had  no  right  to  appear. 

Cockbuin. — We  are  entitled  to  appear,  to  the  effect  of  showing  that  our  client  has  a 
right  to  be  heard. 

LoBD  President. — There  is  a  sentence  of  outlawry  against  you.     How  can  you 
appear,  without  being  first  reponed  1    But  let  us  hear  what  you  have  to  say. 

Cockbum. — ^We  contend  that  as  the  pursuers  have  no  title,  they  are  not  in  Court, 
and  therefore  they  can  make  no  motion  against  us. 

Lord  President. — It  is  new  to  me  that  an  outlaw  can  open  his  mouth  in  a  Court 
of  Law.    We  cannot  acknowledge  your  presence. 

Lord  Oillibb. — ^The  decree  will  operate  merely  as  one  in  absence. 

The  Court  accordingly  decerned  against  Anderson  as  in  absence. 


No.  410.  VL  Shaw  1062.    4  July  1828.    2nd  Div.— Lord  Mackenzie. 

A.  Paterson,  Pursuer. — Sol.-Gen.  Hope — More. 
W.  ToD,  Defender. — Clephane — Covefntry. 

Loan — Adjudication — Personal  Objection. — ^A  party  having  lent  money  on  an  heritable 
bond  at  four  per  cent.,  under  an  obligation  not  to  call  it  up  for  five  years,  if  the 
interest  was  regularly  paid ;  and  having,  for  the  two  first  terms,  sent  to  the  borrower's 
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agent  for  the  interest  a  few  days  after  the  term,  and  always  received  it  when 
demanded)  without  any  complaint,  so  far  as  appeared,  on  account  of  delay;  and 
having,  at  the  next  term,  on  two  days  having  passed,  and  the  interest  not  being 
[1063]  sent  to  him,  intimated  that  he  was  to  call  up  the  money,  on  the  ground  that 
the  interest  had  not  been  regularly  paid ;  and  having  thereafter  raised  an  a<]Uudica- 
tion — Held  that,  after  his  preceding  conduct^  he  could  not  take  advantage  of  tibe  two 
days  delay,  and  the  adjudication  was  dismissed  accordingly. 

In  August  1824  the  pursuer  Paterson,  S.S.C.,  lent  to  the  defender  Tod  the  sum  of 
L.4000  for  five  years  certain,  at  four  per  cent.,  to  be  secured  over  Tod's  lands  of 
Findatie.  Tod  accordingly  granted  an  heritable  bond  with  powers  of  sale,  and  bound 
himself  not  to  pay  up  the  money  for  five  years ;  and  Paterson,  on  the  other  hand, 
granted  a  letter,  acknowledging  that  the  loan  was  made  on  condition  that  he  was  not  to 
call  up  the  money  for  five  years,  **  upon  the  interest  at  four  per  cent,  being  regularly 
paid."  The  interest  was  declared  in  the  bond  to  be  payable  in  Edinburgh,  where 
Paterson  resided ;  but  no  particular  place  in  Edinburgh  was  specified.  No  demand  was 
made  by  Paterson  for  the  three  months  interest  falling  due  at  Martinmas  1824  ;  and 
the  first  payment  was  of  that,  and  the  interest  for  the  succeeding  half  year,  which  was 
paid  to  Paterson  in  the  Parliament  House  by  Tod's  agent  (who  took  an  obligation  to 
grant  an  assignation)  on  the  3d  of  Jime  1825,  no  demand  for  payment  having  been 
made  till  that  day,  and  the  receipt  given  by  Paterson  bearing  that  date. 

The  interest  due  at  the  Martinmas  following  was  paid  on  the  I7th  of  November, 
Paterson  having  sent  to  Tod's  agent  with  a  receipt  dated  that  day ;  and  there  was  no 
evidence  that,  on  either  of  these  occasions,  Paterson  had  complained  of  the  interest  not 
being  sent  him  on  the  term-day.  At  Whitsunday  1826  (the  interest  of  money  being 
now  generally  five  per  cent)  Paterson  did  not,  as  on  the  two  former  occasions,  send  for 
the  interest ;  but,  on  the  lapse  of  two  days  after  the  term,  he  wrote  to  Tod's  agent, 
intimating  that  as  the  interest  had  not  been  regularly  paid,  he  held  the  condition  that 
he  should  not  call  up  the  loan  for  five  years  to  be  no  longer  binding  on  him,  and 
therefore  required  payment  of  it  at  the  following  Martinmas.  Next  morning,  being 
the  18th  of  May,  the  interest  was  paid  to  him  by  Tod's  agent ;  and  at  Martinmas  the 
interest  was  paid  before  twelve  o'clock  on  the  term-day,  as  was  likewise  done  with 
regard  to  the  interest  falling  due  at  Whitsunday  1827. 

On  the  10th  of  April  preceding  that  term,  however,  Paterson  served  Tod  with  a 
schedule  of  intimation  and  protest,  demanding  payment  of  the  bond  within  six  months 
from  that  date,  and  intimating  that,  if  not  so  paid,  he  intended  to  sell  the  lands  under 
the  powers  contained  in  the  bond.  Instead,  however,  of  following  this  course,  Paterson 
raised  an  ordinary  summons  [1064]  of  adjudication  in  satisfaction,  in  defence  against 
which  Tod  pleaded  the  condition,  that  the  money  was  not  to  be  called  up  for  five 
years  certain. 

The  Lord  Ordinary  ordered  Cases. 

Pleaded  for  Paterson — 

1.  Regular  payment  of  interest  is  payment  on  the  term  day;  and  Tod,  having 
allowed  two  days  to  elapse  after  the  term  of  Whitsunday  1826  without  sending  the 
interest,  liberated  Paterson  from  the  obligation  not  to  call  up  the  money,  which  was 
conditional  on  the  interest  being  regularly  paid;  nor  can  the  forbearance  to  take 
advantage  of  the  irregularity  at  l£6  previous  terms  preclude  him  from  now  availing 
himself  of  Tod's  failure ;  and, 

2.  At  all  events  Paterson  was  entitled,  at  common  law,  to  adjudge  in  further 
security  of  his  bond. 

Pleaded  for  Tod— 

1.  Interest  cannot  be  said  not  to  be  regularly  paid,  if  it  is  paid  as  soon  as  asked, 
which  was  the  case  here ;  but,  besides,  Paterson,  by  his  previous  conduct  in  sending 
for  the  interest)  had  led  Tod  to  hold  it  unnecessary,  under  the  terms  of  the  agreement^ 
to  pay  the  interest  until  demanded ;  and  Paterson  therefore  cannot  avail  himself  of  a 
delay  occasioned  by  his  own  course  of  dealing,  in  order  to  get  free  from  his  obligation 
not  to  call  up  the  money ;  and, 

2.  The  abjudication  attempted  to  be  led  is  not  in  security,  but  in  satisfaction,  and  is 
one  of  those  diligences  which  Paterson  is  precluded  by  his  obligation  from  resorting  to. 

On  advising  these  Cases,  the  Lord  Ordinary  decerned  and  adjudged  in  terms  of  the 
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libel,  observing  iii  a  note — "  It  seems  impossible  to  say  that  the  payment  of  interest 
was  regular,  such  as  must  be  understood  as  the  stipulated  condition  of  a  suspension  of 
payment  of  the  principal.  The  Lord  Ordinary  cannot  understand  this  in  any  other 
way  than  payment  to  the  creditor  on  the  term-day;  and  he  does  not  see  that  the 
creditor,  not  receiving  such  payment,  is  at  all  called  upon  to  refuse  to  take  payment  of 
interest  when  and  where  he  can  obtain  it ;  or  that,  by  accepting  irr^^olar  payment 
without  protest,  he  forfeits  his  right  to  levy  his  debt,  the  interest  not  having,  in  fact, 
been  regularly  paid.  The  pursuer  then  being,  in  the  Lord  Ordinary's  opinion,  entitled 
to  levy  his  debt^  must  be  entitled  to  adjudge." 

Tod  having  reclaimed,  the  Court  unanimously  altered,  and  assoilzied  with  expenses. 

Lord  Gbbnlbb. — This  loan  is  certainly  so  qualified,  that  Paterson  might  have 
given  notice,  that  if  the  interest  was  not  paid  on  the  term-  [1065]  -day,  he  would  call 
it  up.  But  his  conduct  led  the  borrower  to  expect  that  it  was  not  to  be  demanded 
strictly  on  the  term-day.  He  mighty  however,  at  any  time  have  said,  "  You  must  now 
pay  me  the  interest  on  the  term-day,  or  I  wHl  call  the  money  up."  But  as  his  own 
conduct  gave  reason  to  believe  that  a  day  or  two's  delay  would  be  considered  sufficiently 
regular  payment,  as  on  the  former  occasions,  although  his  having  formerly  passed  over 
the  irregularity  was  no  ground  to  bind  him  in  future,  still  it  prevents  him  from  going 
back  and  taking  advantage  of  failures  before  warning.  Aa  to  the  other  matter, 
Pateraon's  plea  is  quite  incomprehensible.  This  is  just  an  ordinary  abjudication  which 
a  creditor  brings  when  a  debt  is  due,  and  which  he  cannot  bring  unless  it  is  due.  An 
adjudication  in  security  is  totally  different  from  this;  and,  besides,  it  would  be 
unnecessary. 

Lord  Allowat. — I  also  doubt  exceedingly  the  correctness  of  this  interlocutor.  We 
must  give  fiur  play  to  the  agreement  of  parties  ;  and.  in  a  bond  fide  contract^  can  we 
allow  this  writer  to  take  advantage  of  two  days  delay,  though  he  had  never  asked  for 
the  interest^  and  had  by  his  own  conduct  led  Tod  to  believe  that  it  was  quite  sufficient 
implement  of  the  agreement^  though  the  interest  was  not  paid  for  a  day  or  two  after 
the  term,  and  when  he  had  been  in  use  also  to  send  for  it?  It  is  clear  he  could  not 
avail  himself  of  this  delay  without  having  given  notice ;  and,  as  to  the  other  matter,  I 
entirely  concur  with  Lord  Olenlee. 

Lord  Jubticb-Glbrk. — I  am  of  the  same  opinion.  It  did  appear  to  me  that,  no 
complaint  having  been  made,  Paterson  can  never  be  allowed  to  avail  himself  of  these 
two  days  delay ;  and  it  is  impossible  to  go  on  the  ground  that  this  is  only  an  a^'udicar 
tion  in  further  security.    The  interlocutor,  therefore,  must  be  altered. 
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F.  Dick. — More — JamesofL 

J.  Gillies. — Forsyth — Sandford. 

Competing. 

Heritable  and  Moveable — Trust — [Direction  to  Sd[\ — Sueceesian  in  Moveables — Cdk^ 
tion. — A  party  having,  by  his  deed  of  settlement^  conveyed  his  property,  consisting  in 
part  of  heritage,  but  chiefly  of  money,  to  trustees,  with  directions  to  sell  the  heritage, 
and  convert  it  into  cash,  and  to  lay  out  certain  sums  on  heritable  security  to  answer 
annuities ;  and  having  provided  a  sum  of  L.2000  to  the  children  of  his  SLster,  if  she 
should  leave  any,  but  if  she  should  die  without  issue,  to  be  disposed  of  as  directed  in 
regard  to  the  residue,  which  residue,  "  including  the  sums  which  may  become  dis- 
engaged" by  the  death  of  the  annuitants,  he  appointed  to  be  divided  among  charitable 
institutions  to  be  named ;  but  having  died  without  naming  such  institutions,  leaving 
a  brother  and  sister;  and  the  brother  having  collated,  and  the  sister  having  died 
without  issue  before  the  heritage  was  sold,  or  the  whole  of  the  sums  invested,  as 
directed  by  the  trust;  leaving,  however,  a  postnuptial  contract  of  marriage  incapable 
of  carrying  heritage,  but  conveying  all  her  moveable  rights  to  her  husband — Held,  in 
a  question  as  to  her  succession  between  her  brother  as  her  heir  at  law,  and  her 
husband, — 1. — That  the  price  of  the  heritage  directed  to  be  sold  [1066]  was  to  be 
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held  as  moveable. — 2. — ^That  the  sums  directed  to  be  laid  out  on  heritable  security 
were  to  be  considered  heritable. — 3. — ^That  the  collation  did  not  affect  this  question ; 
— and, — 4. — ^That  no  share  in  the  L.2000  provided  by  the  testator  to  his  sister's 
children  had  vested  in  her,  not  having  become  part  of  the  residue  until  her  death, 
and  consequently  that  it  had  not  passed  to  her  husband. 

The  late  Douglas  Dick,  by  his  trust-deed  of  settlement,  of  date  21st  December  1819, 

conveyed  to  trustees  his  whole  estate,  heritable  and  moveable.     The  purposes  of  the 

trust  were  as  follows : — 1.  To  pay  the  debts  due  by  the  truster.     "  2.  The  trustees  shall 

collect  the  debts  owing  to  me,  sell,  dispose  of,  and  convert  into  cash  my  whole  estate 

and  effects,  within  such  period,  and  in  such  way  and  manner,  as  they  shall  judge 

prudent,  and  either  by  public  or  private  sale."    "  3.  The  trustees  shall  lend  out  on 

heritable  security  such  sum  as  shall  produce  a  free  yearly  interest  of  L.400  sterling,  and 

take  the  securities  conceived  in  their  own  names  as  trustees  aforesaid,  which  interest 

they  shall  pay  and  apply  as  follows : — viz.  L.100  sterling  to  my  sister  Anne  Dick,  spouse 

of  Gillies,  deputy  bar-keeper  to  the  Parliament  House  in  Edinburgh, — and 

L.300  sterling  yearly  to  my  brother  Forbes  Dick,  residing  in  Greenock,  for  their  respective 

lives  allenarly,  payable  ^e  said  annuities  at  two  terms  in  the  year,  Martinmas  and 

Whitsunday,  by  equal  portions,  beginning  at  the  first  of  these  terms  which  shall  occur 

after  my  death ; "  and  my  trustees  are  authorized  to  call  up  the  said  principal  sum,  and 

lend  the  same  of  new  as  aforesaid,  as  often  as  they  shall  think  proper.     4.  If  my  said 

sister  shall  die  leaving  lawful  issue,  my  trustees  shall  pay  to  her  child  or  children,  and 

the  survivors  or  survivor  of  them,  (and  if  more  than  one,  equally  among  them,)  the 

sum  of  L.2000  sterling;  and  if  my  said  brother  shall  die  leaving  lawful  issue,  my 

trustees  shall  pay  to  his  child  or  children,  and  the  survivors  or  survivor  of  them,  (and 

if  more  than  one,  equally  among  them,)  the  sum  of  L.6000  sterling,  payable  the  said 

two  sums  on  the  majority  of  the  said  child  or  children  respectively,  or  on  their  marriage, 

if  females ; "  ''  but  if  my  said  sister  or  brother,  or  either  of  them  die  without  leaving 

lawful  issue,  or  if  such  issue  all  fail  before  the  said  provisions  are  paid  to  them,  and 

without  leaving  lawful  issue  of  their  bodies,  the  sums  thus  disengaged  shall  then  be 

applied  by  my  trustees  to  the  purposes  underwritten."    5.  The  trustees  were  ordered  to 

pay  such  legacies  as  the  testator  might  specify  in  a  codicil ;  and,  6.  The  final  disposal 

of  the  property  was  directed  by  the  following  clause : — "  As  soon  as  convenient,  if  the 

other  purposes  of  the  trust  are  provided  for,  my  trustees  shall  divide  the  free  residue 

and  remainder  of  my  whole  means  and  estate,  including  the  [1067]  sums  which  may 

become  disengaged,  as  stated  under  article  3,  (whenever  the  same  shall  happen)  into 

equal  shares,  which  they  shall  divide  among  the  institutions  to  be  specified  in  the  said 

codicil,  or  other  writing  to  be  executed  by  me,  and  in  the  proportions  to  be  therein 

expressed."    Mr.  Dick  executed  a  codicil,  of  the  same  date  with  his  deed  of  settlement, 

making  an  appointment  of  certain  legacies  and  additional  annuities,  to  answer  which, 

money  was  to  be  laid  out  on  heritable  security,  as  directed  in  regard  to  the  annuities 

provided  in  the  deed;  but  he  died  ten  days  thereafter,  without  having  named  the 

institutions  among  which  the  residue  of  his  estate  was  to  be  divided.     He  left  property 

to  the  amoimt  of  about  L.20,000,  whereof  the  heritage,  consisting  of  two  shops  in 

Gla^^w,  was  of  the  value  of  only  L.860.    The  claimant  Forbes  Dick,  and  Mrs.  Gillies, 

(wife  of  the  other  claimant,)  brother  and  sister  of  the  deceased,  were  his  heirs  ab 

iniedaio,    Dick,  as  the  heir  in  heritage,  collated.     He,  however,  made  up  titles  to  the 

shops,  which  he  conveyed  to  the  trustees,  who  also  took  up  the  moveable  property  by 

confirmation.    The  trustees  entered  into  the  management  of  the  estate,  but  were 

prevented  for  some  time  by  Mrs.  Gillies  from  vesting  the  sums  intended  to  answer  the 

annuities.    She  subsequently  withdrew  her  opposition,  and  consented  to  the  investment 

on  heritable  security,  as  appointed  by  the  trust-deed.    Before,  however,  the  trustees 

had  actually  sold  the  shops,  or  laid  out  on  heritable  security  the  whole  of  the  sums  to 

answer  the  annuities,  Mrs.  Gillies  died  without  issue,  having  previously  entered  into  a 

postnuptial  contract,  and  conveyed  all  her  moveable  rights  and  property  to  her  husband. 

the  claimant,  John  Gillies ;  but  the  contract  was  incapable  of  carrying  heritage.     The 

trustees  of  Mr.  Douglas  Dick  had  previously  raised  a  multiplepoinding  in  order  to 

ascertain  who  had  right  to  the  residue,  which  he  had  failed  to  appropriate.     In  this 

process  claims  were  now  lodged  for  Forbes  Dick  in  his  own  right,  and  as  heir  in 

heritage  of  his  sister  Mrs.  Gillies, — and  for  John  Gillies,  as  entitled  to  every  right 
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which  was  moveable  in  the  person  of  his  wife.  There  was  of  coarse  no  dispute  as  to 
the  clearly  moveable  funds  of  Mr.  Douglas  Dick,  the  claimants  b«ng  each  entitled  to 
one  half  of  these ;  nor  was  it  disputed  that  Forbes  Dick  was  entitled  in  his  own  tight 
to  one  half  of  the  sums  directed  to  be  laid  out  to  answer  annuities,  and  of  the  price  of 
the  shops  in  Glasgow ;  but  he  further  claimed,  1.  The  L.2000  provided  to  the  children 
of  Mrs.  Gillies,  as  never  having  vested  in  her  so  as  to  be  carried  by  the  contract  of 
marriage  or  jure  mariti  to  her  husband.  2.  As  heir  to  his  sister,  her  half  of  the  shops ; 
and,  [1068]  3.  Also,  as  heir  to  his  sister,  her  half  of  the  sums  directed  to  be  laid  out  on 
heritable  security  to  answer  annuities. 

On  the  other  hand.  Gillies  claimed  one  half  of  the  whole  estate  of  Mr.  Douglas 
Dick,  including  all  these  funds,  on  the  ground  that  his  wife's  right  to  the  whole 
of  it  was  moveable,  and  had  passed  to  him  hoth  jure  mariti  and  by  the  contract  of  marriage 

Lord  Pitmilly,  before  whom  the  cause  first  came  as  Ordinary,  found  that  "  Forbes 
Dick  is  entitled  to  one-half  of  the  heritage  in  his  own  right,  and  to  the  other  half  as 
heir  at  law  to  his  sister  Mrs.  Gillies,  her  share  of  the  heritage  not  having  been  conveyed 
by  the  postnuptial  contract  entered  into  between  her  and  her  husband ; "  and  ''  that  the 
sum  of  L.2000,  which,  in  terms  of  the  trust-deed  was  to  be  paid  by  the  trustees  to  the 
children  of  his  sister  Mrs.  Gillies  in  the  event  of  her  leaving  children,  and  in  case  of 
her  not  leaving  children,  to  be  applied  to  the  other  purposes  underwritten  in  the  trust- 
deed,  became,  by  the  death  of  Mrs.  Gillies  without  children,  a  part  of  the  trust-funds 
unappropriated,  and  that  her  share  thereof  was  effectually  conveyed  to  her  husband 
by  their  marriage-contract,  equally  as  her  right  to  any  other  part  of  the  residue  of  Qib 
trust-estate." 

Against  this  interlocutor  both  parties  lodged  representations,  which  came  to  be 
advised  by  Lord  Mackenzie,  who,  on  the  ISth  of  January  1824,  adhered  to  the  inter- 
locutor, but  found  "  in  addition  thereto,  that  the  heritage  to  which  Forbes  Dick  has 
right,  as  already  found  by  Lord  Pitmilly,  is  the  capital  sum  of  money  which  the  trustees 
ought  to  have  vested  on  heritable  security  in  order  to  secure  payment  of  the  annuities 
mentioned  in  the  trust-deed,  which  sum  of  money  may  reasonably  be  taken  in  the 
proportion  of  L.100  for  each  L.4,  10s.  of  annuity  duected  to  be  secured ;  and  that  the 
said  heritage  includes  no  other  sum  whatever." 

Both  parties  having  reclaimed  to  the  Inner  House,  the  Court  ordered  informationsy 
and  thereafter  a  hearing  in  presence. 

Pleaded  for  Forbes  Dick — 

1.  The  L.2000  destined  to  the  children  of  Mrs.  Gillies,  should  she  leave  any,  being 
provided  to  fall  into  the  general  residue,  only  in  the  event  of  her  dying  without  issue, 
did  not  become  part  of  that  residue  until  her  death,  when  alone  the  condition  was 
fulfilled,  and  so  it  could  not  have  vested  in  her  prior  to  her  death,  to  the  effect  of 
passing  to  her  husband ;  nor  is  any  difficulty  created  by  the  principle  that  a  fee  cannot 
be  in  pendente,  because  the  fee  was  vested  in  the  trustees,  and  there  is  nothing  contrary 
to  principle  in  the  beneficial  interest  or  jus  crediti  being  in  pendente. 

[1069]  2.  The  heritable  property  belonging  to  the  deceased,  from  its  own  nature, 
would  necessarily  fall  to  him  as  his  sister's  heir,  unless  rendered  moveable  deetinatiane 
by  the  testator's  direction  to  his  trustees  to  convert  it  into  money ;  but  as  this  direction 
was  given  for  the  special  purpose  of  appropriating  the  proceeds  to  charitable  institutions, 
and  as  the  testator  did  not  appoint  these  institutions,  this  purpose  fell.  It  was  no 
longer,  therefore,  the  duty  of  the  trustees  to  convert  the  heritage  into  money,  the  move- 
able funds  being  sufficient  to  answer  all  the  purposes  of  the  trust  actually  expressed ; 
and  the  testator  having  thus  given  up  the  purpose  for  which  he  directed  the  heritage 
to  be  converted  into  money,  must  be  held  to  have  also  given  up  his  intention  so  to 
convert  it. 

3.  The  sums  of  money  directed  to  be  laid  out  on  heritable  security  must  be  con- 
sidered in  the  same  situation  as  if  that  had  actually  been  done ;  and  then,  as  heritage, 
the  right  to  them  in  the  person  of  Mrs.  Gillies  was  heritable.  But  also,  as  a  question 
of  will,  the  testator  having  directed  the  sums  to  be  made  heritable,  and  having  there- 
after failed  to  appropriate  them,  must  be  held  to  have  intended  that  they  should  pass 
to  the  heir  in  heritage ;  and  it  is  of  no  consequence  what  was  his  object  in  mftlring  the 
sums  heritable,  as  the  law  presumes  an  intention  to  send  sums  made  heritable  to  the 
heir,  even  where  it  cannot  be  doubted  that  security  was  the  only  object  in  view  of 
the  ancestor  at  the  lime,  as  was  exemplified  in  the  case  of  Davidson  v.  Kyd. 
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4.  The  circumstance  of  Forbes  Dick  having  collated  does  not  make  any  difference 
either  as  to  the  actual  heritage,  or  the  sums  directed  to  be  laid  out  on  heritable  security. 
The  effect  of  collation  is  merely  to  make  the  next  of  kin  co-heir  in  the  heritage,  in  the 
same  way  as  it  entitles  the  heir  to  a  share  of  tbe  ezecutry ;  but  the  heritage  and  the 
ezecutry  still  remain  in  the  person  of  the  parties  collating,  moveable  or  heritable, 
according  to  their  own  nature ;  and, 

5.  Although  in  some  cases  the  jus  eredUi  under  a  trust-deed  is  moveable,  yet  it  is 
not  80  where  a  special  heritable  subject  is  held  in  trust  for  the  heir,  or  where  the 
subject  appears  heritable  desHnatione  of  the  trustee;  and  here  the  trustees  being, 
directed,  without  any  discretion,  to  invest  the  money  on  heritable  security,  and  without 
any  instruction  to  cdl  it  up,  it  thereby  became  a  special  heritable  subject  held  by  the 
tarustees  for  behoof  of  the  heir,  and  consequently  heritable  in  regard  to  succession. 

Pleaded  for  Gillies — 

1.  One  half  of  the  moveable  residue  immediately  vested  in  Mrs.  Gillies,  whatever 
that  residue  might  turn  out  to  be ;  and  though  [1070]  it  was  uncertain  whether  the 
L.2000  destined  to  her  children  would  form  part  of  that  residue  or  not,  yet,  as  it  did 
ultimately  fall  into  it^  and  as  the  right  to  one  half  of  the  residue  had  actually  vested, 
this,  as  well  as  every  other  part  of  it,  must  be  held  to  have  been  carried  to  her  husband, 
for  the  L.2000  was  only  a  burden  on  the  residue  in  the  event  of  Mrs.  Gillies  having 
issue,  which  event  did  not  take  place ;  and  besides,  it  necessarily  must  have  vested,  as 
the  fee  otherwise  would  have  been  in  pendente. 

2.  It  being  the  testator's  will  that  his  heritable  property  should  be  sold,  matters 
must  be  judged  of  as  if  that  had  been  done,  in  which  case  the  proceeds  would  neces- 
sarily have  been  moveable ;  and  it  ia  impossible  to  get  the  better  of  his  express  direc- 
tion to  sell,  by  the  argument  that  he  did  not  carry  into  effect  the  purpose  for  which, 
it  is  assumed,  he  gave  this  direction.  Still,  as  his  will  stands,  the  heritable  property 
is  directed  to  be  made  moveable,  and  Mrs.  Gillies's  interest  in  it,  therefore,  was 
moveable. 

3.  Although,  when  money  is  directed  to  be  vested  permanently  in  heritage,  it  must 
be  held  to  be  heritable  dedinationey  yet,  in  the  present  instance,  the  sums  appointed  to 
be  laid  out  on  heritable  security  were  only  for  a  temporary  purpose ;  and  it  was  clearly 
the  intention  of  the  testator,  that  before  the  purposes  of  the  trust  were  exhausted,  and 
the  trustees  should  denude,  these  sums  should  be  called  up  £uid  made  moveable ;  for  he 
directs  that,  when  "disengaged,"  they  should  be  divided  among  certain  charitable 
institutions  to  be  named ;  and  although  he  failed  to  name  these  institutions,  still  it 
follows  that  the  funds  are  to  be  divided  as  in  the  state  in  which  he  then  contemplated 
them,  viz.  as  moveable— the  money  lent  out  to  answer  annuities  being  then  disengaged ; 
and  so  there  is  no  reason  to  presume,  from  the  directions  of  the  truster,  an  intention  to 
alter  the  destination  of  his  moveable  property ;  but,  on  the  contrary,  his  will  appears 
to  have  been,  that  it  should  still  be  moveable  at  the  distribution  and  issue  of 
the  trust. 

4.  Even  though  these  sums  were  to  be  considered  heritable  in  their  nature,  the 
effect  of  collation  is  to  render  them  moveable ;  for,  by  collation,  the  heir  throws  the 
heritage  into  one  common  fund,  divisible  among  all  the  executors,  the  jus  exigendi  of 
the  shares  in  which  is  of  a  moveable  nature ;  and, 

5.  In  a  question  between  the  heirs  and  executors  of  Mrs.  Gillies,  the  succession 
must  depend  on  the  nature  of  the  right  itself  vested  in  her  person,  and  that  right  was 
merely  a  jus  crediH  under  a  trust-deed — a  right  of  demanding  from  the  trustees,  not 
any  special  heritable  subject^  but  a  general  share  of  the  residue  of  the  [1071]  testator's 
estate ;  and  such  v^jus  eredUi  has,  in  frequent  instances,  been  found  to  be  moveable  in 
its  nature. 

The  Court  (30th  November  1826)  found,  primo^  That  the  heritable  subjects  con- 
veyed by  the  tmst^eed  being  thereby  directed  to  be  sold,  the  price  thereof  is  to  be  held 
as  moveable  property  as  to  succession ;  and  that^  by  the  failure  in  the  nomination  of 
the  charities  by  the  testator,  the  half  of  the  said  price  was  carried  by  the  contract  of 
marriage,  and  belongs  to  the  said  John  Gillies,  and  that  the  other  half  thereof  belongs 
to  the  otiier  claimant  Forbes  Dick.  Secundo,  That  the  sum  of  L.2000,  which,  in  terms 
of  the  trust-deed  of  Douglas  Dick,  was  to  be  paid  by  the  trustees  to  the  children  of  his 
sister  Mrs.  Gillies  in  the  event  of  her  leaving  children,  and,  in  case  of  her  not  leaving 
children,  was  to  be  applied  to  the  other  purposes  of  the  trust,  could  not  vest  in  Mrs. 
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Gillies,  and  that  no  part  thereof  is  carried  by  the  contract  of  marriage  to  the  claimant 
John  Gillies,"  and  they  so  far  altered  the  interlocutors  of  the  Lords  Ordinary ;  bat  being 
equally  divided  as  to  tiie  point,  whether  the  sams  directed  to  be  lent  out  on  heritable 
security  to  answer  the  annuities  were  to  be  considered  heritable  or  moyeable^  their 
Lordships,  after  allowing  the  cause  to. stand  over  for  further  consideration,  and  being 
still  equally  divided,  ordered  Gases  for  the  whole  Court.  On  receiving  the  opinions  of 
the  other  Judges,  their  Lordships,  in  conformity  therewith,  found,  '*  in  terms  of  the 
interlocutor  of  Lord  Mackenzie,  Ordinary,  of  13tii  January  1824,  that  the  heritage  to 
which  Forbes  Dick  has  rights  is  the  capital  sum  of  money  which  the  trustees  ought  to 
have  vested  on  heritable  security  in  order  to  secure  payment  of  the  annuities  mentioned 
in  the  trust-deed,  which  capital  sum  is  to  be  taken  in  the  proportion  of  L.100  to  each 
L.4,  10s.  of  annuity  directed  to  be  secured," — and  remitted  to  the  Lord  Ordinary  to 
proceed  accordingly. 

Lord  Ordinabt,  (Magkbnzib). — ^The  Lord  Ordinary  thinks  this  is  a  case  of  difiiculfy, 
and  though  it  is  argued  with  ability,  yet  it  is  not  exhausted ;  and  he  therefore  thinks  it 
right  to  explain  his  views,  for  consideration  in  case  of  further  discussion.     It  appears  to 
him, — 1.  That  in  general  the  residue  of  a  trust-fund,  failing  directions  for  its  cLLsposal, 
falls  to  the  natural  heirs  ab  integtato  of  the  truster  in  the  same  proportions  in  which 
they  would  have  succeeded  to  the  trust-estate,  if  the  trust  had  not  existed.     2.  That  in 
this  case  Forbes  Dick  and  Mrs.  Gillies  would  have  succeeded  equally  ab  integtato,  the 
former,  as  heir  in  heritage,  being  under  the  necessity  of  collating.     3.  That^  ther^ore, 
Forbes  Dick  and  Mrs.  Gillies  had  right  to  equal  shares  of  the  residue  of  the  trust-fund, 
whatever  form  these  funds  should  assume ;  but,  4.  That  the  residue  ought  [1072]  to 
have  resulted  and  derived  its  nature  from  the  due  execution  of  the  trust — f.e.  the  shops 
should  have  been  sold  on  the  one  hand,  and,  on  the  other,  a  sum  of  money  ought  to  have 
been  vested  on  heritable  security,  sufficient  to  secure  payment  of  the  whole  annuities 
out  of  the  interest.     If  this  had  been  done,  as  might  have  been  done  at  four  and  a  half 
per  cent  at  first,  it  would  have  been  fully  sufficient  permanently,  as  the  death  of  some 
of  the  annuitants  might  have  been  expected,  and  the  death  of  one  of  them  at  least  has 
happened,  before  any  material  fall  of  interest  took  place.     The  funds  being  thus  dis- 
posed of,  the  Lord  Ordinary  conceives  that  the  right  to  the  residue,  as  far  as  it  con- 
sisted of  the  capital  sum  so  vested,  would  have  been  heritable,  and  Mrs.  Gillies's  share 
would  have  been  vested  in  her  as  heritable,  and  would  not  have  Mien  under  her 
husband's  jus  mariti,  or  passed  to  him  by  the  postnuptial  contract,  and  that  the  right 
to  the  rest  would  have  been  moveable,  and  vested  in  her  as  such,  and  would  have  pajEoed 
by  her  postnuptial  contract ;  and  then  the  Lord  Ordinary  thinks  that  the  neglect  of  the 
trustees  to  execute  the  trust  ought  not  to  affect  the  rights  of  parties  in  respect  to  suc- 
cession.    In  particular,  the  right  of  Mrs.  Gillies  to  her  share  of  the  sums  directed  to  be 
laid  out  on  heritable  security  could  not,  in  the  apprehension  of  the  Lord  Ordinary,  be 
made  moveable,  and  so  liable  to^fM  mariti,  by  the  neglect  of  the  trustees  to  vest  these 
sums  as  ordered,  her  right  being  still  a  right  to  demand  that  they  should  execute  the 
trust,  and  then  convey  over  the  residue  as  resulting  from  that  execution — i.e,  in  respect 
of  these  sums,  convey  them  over  in  an  heritable  form — ^not  that  they  should  pay  over 
these  sums  to  her  in  cash  or  moveable  value. 

Lord  Pitmillt. — ^There  are  several  points  argued  here.  In  some  there  is  great 
difficulty,  and  in  others  none.  1.  I  do  not  think  that  the  collation  by  Forbes  Dick 
affects  tiie  case  at  all.  Forbes  Dick  thereby  acquired  right  to  one  half  of  the  moveable, 
and  Mrs.  Gillies  to  one  half  of  the  heritable  property ;  but  this  did  not  alter  the  nature 
of  the  subject  as  to  succession,  in  regard  to  which  we  are  now  in  question.  Forbes 
Dick,  therefore,  has  right  to  one  half  of  what  shall  be  held  to  be  heritage  as  belonging 
to  himself,  and  to  the  other  half  as  his  sister's.  2.  The  most  important^  but  not  the 
most  difficult  point,  relates  to  the  principal  sums  ordered  to  be  laid  out  for  payment  of 
the  annuities  under  the  third  provision  of  the  settlement,  these  annuities  beginning  at 
the  first  term  after  the  testator's  death,  and  with  power  to  the  trustees  to  call  up  the 
sums,  but  under  the  condition  that  they  shall  reinvest  them  on  heritable  security,  as 
before.  Here  are  positive  directions  to  lay  out  the  principal  sums  on  heritable  security ; 
no  discretion  as  to  that  is  given  to  the  trustees ;  and  if  they  uplift,  they  are  to  reinvest, 
and  this  is  to  be  done  immediately,  as  the  interest  is  to  commence  from  the  first  term 
after  the  death  of  the  truster.     Now  we  should  remember  the  trustees  were  prevented 
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from  doing  this  at  first  by  varioua  ciicnmBtances ;  but  at  length  Mrs.  Gillies  concurred 
in  applying  to  and  empowering  them  so  to  lay  out  the  capital  sums,  and  some  part  was 
kid  out|  but  not  the  whole.    As  to  that  actually  invested,  there  cannot  be  tiie  least 
doubt  that  it  is  an  heritable  subject ;  for  I  can  see  no  difference  [1073]  between  the 
case  where  a  man  so  lays  out  his  money  himself,  and  where  he  orders  his  trustees  to  lend 
it  out    The  decision  in  the  case  of  Coutts  v.  Dune  enters  very  much  into  this.     In  the 
same  manner  there  is  no  room  for  distinction  between  the  money  the  trustees  actually 
laid  out,  and  that  which  they  delayed  or  neglected  to  lay  out.     I  do  not  go  on  the 
circumstance  of  their  having  been  prevented,  but  on  the  broad  ground  that  whatever  is 
oidered  by  the  truster  to  be  done  must  be  held  as  having  been  done.    It  would,  be 
monstrous  if  it  were  otherwise ;  for  the  succession  would  then  depend,  not  on  the  will 
of  the  truster,  but  on  that  of  the  trustees.     I  am  quite  aware  that  the  object  of  the 
truster  was  to  provide  for  the  annuities ;  and  as  to  the  principal  sums  to  be  disengaged, 
they  were  to  be  divided  among  charities  to  be  named.     But  there  are  two  satisfactory 
answers  to  this :  1.  The  question  here  is  as  to  Mrs.  Gillies's  succession,  and  whether  her 
property  was  heritable  or  moveable  at  her  death ;  and,  2.  The  destination  to  charities 
did  not  take  place.    Douglas  Dick  died  intestate  as  to  this,  and  besides  we  have  nothing 
to  do  with  what  the  object  of  the  truster  was.     It  is  enough  that  he  has  laid  it  out  on 
heritable  security,  and  that  makes  it  heritable  desHnaiione  ;  and  so  the  motive  was  dis- 
regarded in  the  case  of  Davidson  v.  Kid.     On  this  branch,  therefore,  I  am  of  opinion 
that  the  whole  sum  ordered  to  be  laid  out  is  to  be  considered  as  an  heritable  fund,  and 
that  Gillies  has  no  right  to  it.     3.  As  to  the  shops,  much  depends  on  the  second  clause 
of  the  trust^eed  connected  with  the  sixth.     I  admit  there  is  more  difficulty  here ;  but 
still  I  think  that  the  same  course  must  be  followed.     The  will  of  the  testator  was,  that 
they  were  to  be  converted  into  money ;  and  the  converse  holds  here,  that  this  is  to  be 
considered  as  moveable  property.    There  is  no  such  good  fixed  rule  as  to  follow  the  will 
and  intentions  of  the  testator.     Still  I  admit  there  are  strong  specialties.    There  is  no 
limitation  as  to  the  time  of  selling.    The  trustees  are  not  to  sell  the  shops  immediately, 
but  as  they  shall  judge  prudent ;  and  that  has  therefore  clear  reference  to  the  sixth 
clause,  and  is  in  contemplation  of  giving  the  proceeds  to  the  charities ;  and  it  may  be 
said  that  this  direction  is  only  contingent  in  the  event  of  his  naming  charities.     4.  The 
remaining  point  as  to  the  L.2000  rests  on  a  different  set  of  principles  altogether,  and  it 
is  more  difficult  than  any  of  the  others.     The  question  is,  what  amount  of  moveable 
property  was  vested  in  Mrs.  Gillies  at  her  death  ?    It  is  plain  Mrs.  Gillies  could  not 
have  tested  on  this  sum.     But  that  was  not  what  she  did.     She  has  made  over  every 
thing  belonging  to  her  at  her  death;  and  was  not  the  L.2000  an  actual  burden  on  her 
whole  moveable  property,  according  as  there  existed  children  of  the  marriage  or  not  ? 
And  the  whole  moveable  property  was  just  L.2000  more  or  less,  as  she  left  children  or 
not     Suppose  she  and  her  brother  had  sold  the  whole  moveable  property  belonging  to 
both,  and  had  done  so  in  the  same  terms  as  the  contract,  what  would  such  a  purchaser 
have  acquired  ?    If  there  had  been  children,  it  would  just  be  less  by  the  L.6()00  or  the 
L.2000 ;  but  if  none,  the  whole  without  deduction.     And  therefore,  as  to  this  matter, 
I  have  not  altered  the  opinion  expressed  in  my  first  interlocutor. 

[1074]  LoBD  Allowat. — This  is  a  very  important  question.  One  of  the  points 
here,  as  to  tiie  effect  of  collation,  has  never  been  discussed  before ;  but,  though  plausible 
at  first  sight,  there  is  no  authority  for  holding  that  collation  alters  tlie  nature  of  the 
property,  or  affects  the  question  of  succession.  It  stands  exactly  as  Lord  Pitmilly  has 
stated.  As  to  the  sums  ordered  to  be  vested  on  heritable  security,  I  entirely  concur 
that  it  is  the  truster's  intention,  and  not  the  acts  of  the  trustees,  which  is  to  regulate 
the  succession ;  and  as  he  intended  all  these  sums  to  be  vested  on  heritable  security,  we 
must  hold  that  every  farthing  was  so  vested.  But  I  do  not  find  the  same  difficulty  as 
to  the  shops  which  Ix)rd  Pitmilly  has  experienced.  These  are  ordered  to  be  sold,  and 
I  hold  it  as  done ;  and  whether  sold  or  not^  I  must  consider  them,  or  their  proceeds,  as 
moveable  in  regard  to  succession.  I  now  come  to  a  very  difficult  part  of  the  cause — 
that  regarding  the  L.2000.  I  formerly  had  an  opinion  similar  to  that  of  Lord  Pitmilly, 
founded  on  this,  that  the  L.2000  was  to  be  considered  as  a  contingent  burden  on  the 
property.  But  I  have  since  come  to  a  different  conclusion,  and  the  grounds  of  my 
opinion  are  these : — ^The  contract  of  marriage  conveyed  nothing  that  was  not  vested,  and 
nothing  could  be  conveyed  but  what  was  vested.  Take  the  case  of  Dick  himself. 
Suppose  he  had  sold  his  whole  property ;  the  trustees  could  not  part  with  a  farthing,  as 
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they  would  be  liable  to  hk  ehildien,  if  he  had  any.  Now,  if  they  could  not  part  with 
it^  to  whom,  then,  did  it  belongf  Certainly  to  the  person  entitled  to  take  it  on  the 
fedlure  of  children.  It  was  a  kmd  of  destination,  and  may  be  taken  up  either  by  con- 
firmation or  declarator ;  and  the  brother  may  do  so.  On  these  difficulties  I  at  present 
incline  to  an  opposite  conclusion  from  Lord  Pitmilly.  There  seems  to  be  no  connexion 
between  this  L.2000  and  that  vested  for  the  security  of  an  annuity  of  L.100  to  Mrs. 
Gillies ;  and,  on  the  contrary,  it  might  have  been  payable  to  her  children  at  majority  or 
marriage,  while  Mrs.  Gillies  was  still  alive,  and  the  annuity  payable. 

LoBD  GiiBNun. — ^The  subjects  were  fully  vested  fiducially  in  trustees,  thou^  not 
said  for  the  behoof  of  any  one  specially.     They  held  absolutely  under  directions  to  pay 
in  a  certain  way  certain  sums,  and  the  whole  residue  to  be  divided  among  charitable 
institutions.     Now  Mrs.  Gillies  was  only  entitled  to  a  demand  against  the  trustees.     Ajb 
to  the  L.2000,  she  never  could  have  demanded  it  during  her  life.     Lord  Pitmilly  admits 
that  she  could  not  have  tested  on  it,  and  I  do  not  see  how,  if  so,  she  could  convey  other- 
wise.    Mrs.  Gillies  was  entitled  to  make  a  demand  on  the  trustees ;  but  as  to  the  L.2000, 
the  contingency  of  any  one  being  entitled  to  daim  it  does  not  arise  till  her  death  ;  for 
the  fiduciary  fee  removes  the  difficulty  arising  from  the  rule,  Ihat  a  fee  cannot  be  in 
pendenlej  as  the  beneficiary  interest  may  be  so,  though  not  the  fee.     Now  this  leads  me 
to  doubt  also  as  to  the  heritable  nature  of  the  money  ordered  to  be  laid  out     No  doubt 
the  appointment  has  the  same  effect  as  if  it  had  been  done ;  but  the  question  is  as  to 
the  succession  degtinationej  and  the  dedinaiio  appean  from  the  directions  of  the  trust- 
deed.     But  what  is  the  destination  ?    The  question  is  entirely  one  of  voluntas  ;  and  we 
must  attend  [1076]  to  the  purpose,  to  discover  what  the  man  really  intends.    When  we 
talk  of  any  one  having  a  right  to  an  heritable  subject,  we  suppose  him  in  the  right  of 
creditor  of  it ;  and  when  the  truster  appoints  it  to  be  held  for  a  certain  order  of  heirs, 
though  there  be  a  power  of  sale,  still  the  subject^  if  not  sold,  or  if  sold,  the  balance,  will 
go  to  the  heir  of  the  heir  first  called ; — in  shorty  it  is  held  for  them,  subject  to  be  run  awaj 
with  for  the  other  purposes  of  the  trust ;  and  this  was  the  case  in  Coutts  v.  Durie.     But 
suppose  a  person  conveys  his  estate  to  be  converted  into  money  to  pay  l^;acies,  &c.,  but 
does  not  say  it  is  to  be  held  for  any  peison  or  purpose ;  would  you  hold  die  legacy  heri- 
table, because  the  only  subject  of  payment  was  heritage  1    Unquestionably  not.     Now 
by  this  trustdeed  the  trustees  are  first  to  lay  out  so  much  on  heritable  security  for  the 
payment  of  annuities,  to  be  taken  to  the  trustees  themselves ;  but  it  does  not  say  that 
tiiese  securities  are  to  be  held  by  them  for  behoof  of  any  one  specially.    In  that  situation 
there  is  a  general  direction,  applying  to  all  the  subjects,  to  divide  the  whole  estate 
among  charities.     If  he  had  named  the  hospitals,  they  could  not  have  demanded  the 
ipsum  carpus  of  the  heritable  bond  ?  nor  could  they  have  said, ''  you  hold  it  for  us,**  but 
only  "  the  time  is  come  for  paying  us  such  and  such  sums."     In  the  same  way  the  heirs 
at  law  can  only  demand  a  certain  amount  of  residue — something  in  the  style  of  con- 
ditional institutes,  failing  the  hospitals ;  and  the  subjects  bear  the  same  character  as  to 
them  which  they  would  have  done  as  to  the  hospitals.     Suppose  the  hospitals  had  been 
named,  and  Mrs.  Gillies  had  had  a  child  who  predeceased  her,  leaving  children,  could 
the  eldest  grandchild  have  carried  off  the  whole  L.2000  ?    I  think  not.     As  to  collation, 
it  did  not  appear  to  me  quite  so  clear  a  point  as  Lord  Pitmilly  and  Lord  AUoway  think 
it.     Our  books  say  it  throws  all  into  one  mass.     I  can  very  well  see,  if  each  has  taken 
his  part,  that  it  will  depend  on  the  character  of  it,  whether  it  is  to  be  considered  heri- 
table or  moveable.     But  if  it  has  only  been  thrown  into  the  mass  to  be  sold,  and  no 
division  has  taken  place,  I  should  doubt  if  the  share  is  other  than  moveable ;  and  I 
would  have  great  difficulty  in  allowing  the  act  of  another  party,  the  heir,  to  change  the 
destination  of  the  executor's  share  without  his  wilL 

Lord  Justicb-Clbrk. — It  does  not  appear  to  me  to  be  necessary  to  decide  the 
question  of  collation ;  and  although  I  rather  incline  to  take  the  view  of  Lord  Glenlee, 
I  consider  it  better,  when  it  is  not  necessary  to  decide,  to  ¥rithhold  my  opinion.  In 
regard  to  the  whole  question,  the  first  object  of  inquiry  is,  what  was  the  will  of  the 
maker  of  the  deed  t  what  was  his  true  object  ?  As  we  cannot  shut  our  eyes  on  that, 
we  must  endeavour  to  find  it  out  from  the  whole  tenor  of  the  deed.  I  agree  that 
whatever  the  truster  has  ordered,  that  we  must  hold  to  have  been  carried  into  effect ; 
and  though  there  is  a  Certain  discretion  given  to  the  trustees,  still  his  directions  are 
clear,  that  the  conversion  of  the  heritage  into  money  was  to  take  place.  It  is  imperative 
that  the  shops  be  converted  into  cash,  and  I  hold  it  as  done.    On  the  next  point  there 
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18  more  difficulty ;  but  I  retain  the  opinion  I  gave  on  the  memorials,  that  on  reading 
the  whole  deed,  and  considering  particularly  what  the  ultimate  pur-  [1076]  -pose  of  the 
testator  was,  there  is  nothing  in  the  directions  to  inyest  the  sums  to  answer  the  annuities 
on  heritable  security  which  amounts  to  a  declaration  that  the  succession  shall  be 
regulated  by  the  rules  regarding  heritable  property.  The  whole  object  is  to  prevent 
risk  to  the  persons  provided  with  annuities.  It  was  merely  in  the  course  of  the 
execution  of  the  will  that  the  trustees  were  to  take  securities  in  their  own  names ;  and 
it  does  not  say  they  are  to  pay  the  "  interest "  to  the  annuitants,  but  "  annuities ; "  and 
it  is  clear  the  investment  was  only  for  their  security.  I  do  not  think  that  the  trustees 
were  tied  down  to  vest  the  funds  immediately,  but  only  to  pay  the  annuities  immedi- 
ately ;  and  this  appears  more  strongly  from  the  power  they  had  to  call  up  and  lend  out 
again ;  therefore  I  feel  no  difficulty  on  that  point  It  is  clear  the  truster's  directions 
had  no  contemplation  as  to  succession,  but  just  to  pay  the  residue  to  hospitals,  to  be, 
of  course,  first  turned  into  cash ;  and  I  hold  the  whole  to  be  moveable.  As  to  the 
remaining  point,  though  I  have  had  different  opinions,  I  am  now  satisfied  that  Mrs. 
Gillies  had  no  vested  right  in  the  L.2000  which  she  could  convey ;  and  I  go  entirely 
on  the  consideration  of  the  terms  of  the  will — "  if  my  said  sister  shall  die  leaving 
lawful  issue,''  and — ''  but  if  my  said  sister  shall  die  without  lawful  issue,"  &c. 

LoBDB  Prbbidint,  Gillibs,  and  Mhadowbank. — ^We  are  of  opinion  that  the  money 
in  dispute  is  heritable  degHnatume  tettaioris.  Further,  he  directed  his  trustees  to  lend 
it  out  on  heritable  security  to  certain  persons  in  liferent,  and  to  their  children  in  fee  ; 
whom  failing,  to  the  use  of  such  charitable  foundations  as  he  should  afterwards  designate. 
Now  it  was  laid  down  in  the  House  of  Lords,  in  the  case  of  Lord  Stair  against  the  late 
Lord's  trustees,  that  what  a  testator  orders  his  executors  or  trustees  to  do,  must  be  held 
as  actually  done,  either  at  the  time  specified,  or  within  a  short  reasonable  time. 

In  this  case  the  trustees  had  ample  time  to  have  lent  out  the  money  on  heritable 
security,  as  ordered  by  the  testator ;  and  therefore  we  must  hold  it  as  actually  now 
existing  in  the  shape  of  heritable  bonds,  and  if  so,  clearly  heritable,  and  therefore 
descendible  to  the  heirs  by  the  act  of  the  law,  as  well  as  the  destination  of  the  testator. 
While  Mrs.  Gillies  lived,  it  was  heritable  in  her  person ;  and  as  she  left  no  children 
to  take  the  fee  in  terms  of  the  testator's  destination,  and  as  he  left  no  ulterior  destina- 
tion to  charities,  it  necessarily,  virttde  legis,  descended,  on  her  death,  to  the  heir  at  law. 
No  doubt,  if  the  testator  had  left  orders  to  his  trustees  to  appropriate  the  money  so 
vested  to  charitable  purposes,  that  might  have  eventually  rendered  it  necessary  for  the 
trustees  to  call  up  the  money.  But  such  contingent  necessity,  depending  on  an 
uncertain  event,  and  an  uncertain  time,  cannot  have  the  effect  to  alter  the  nature  of  the 
subject  while  it  stood,  or  must  be  held  as  standing,  on  heritable  security. 

Besides,  it  is  a  possible  case  that  the  testator  purposely  abstained  from  giving  orders 
as  to  charitable  uses,  in  which  case  he  must  have  intended  that  the  succession  to  this 
money  should  take  place  according  to  the  ordinary  rules  of  law  applicable  to  heritable 
property. 

[1077]  We  are  of  opinion  that  collation  has  nothing  to  do  with  this  case. 
LoKD  Balorat. — It  does  not  appear  to  me  that  the  matter  of  collation  makes  any 
difference  upon  the  question  between  the  parties.  Although  it  is  said  generally  in  law 
books,  that  where  the  heir  chooses  to  exercise  his  right  of  collation  with  the  next  of 
kin,  the  whole  property  of  the  deceased  is  to  be  massed  together,  and  equally  divided 
amongst  those  having  rights  yet  it  is  to  be  recollected  that  the  nature  of  the  subjects  is 
not  changed  in  the  eye  of  law.  The  heir  simply  makes  the  next  of  kin  coi\junct  heirs 
along  yriib.  himsell  He  must  make  up  titles,  and  convey,  as  if  no  collation  had  been 
made ;  therefore  it  does  not  appear  to  me  that  the  occurrence  of  collation  in  this  case 
can  have  any  operation  whatever. 

As  to  the  material  point  which  remains,  it  is  apprehended  that  the  question  is  to  be 
solved  by  considering  what  is  the  state  of  the  property,  and  by  what  authority  the 
property  was  put  into  that  state.  It  is  very  plain  that  trustees  or  managers  have  no 
power  to  alter  the  succession  of  £uiy  person,  uidess  by  his  direction  or  authority. 

In  the  present  case,  it  is  very  plain  that  the  testator  has  not  provided  for  what  has 
happened,  and  of  course  his  trust<ieed  cannot  regulate  the  succession  of  his  heirs.  It, 
however,  happens  that  the  truster  has  specially  directed  his  trustees  to  make  certain 
funds  heritable,  and  to  secure  them  in  that  way.  This  being  the  case,  they  must 
remain  in  that  state,  and  must  be  taken  up  by  the  heir,  if  the  trust  is  at  an  end.    As 
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it  seems  to  be  admitted  upon  all  hands  that  the  trustees  can  exercise  no  right  of 
distribution^  and  that  the  common  law  must  be  allowed  to  operate,  it  of  course  appears 
to  me  that  the  common  law  must  be  applied  to  the  situation  of  the  estate,  as  it  has 
been  put  by  the  predecessor  himself ;  and  therefore  that  the  funds  in  question,  being 
held  to  be  heritable,  must  fall  to  the  heir. 

LoBD  CRiNOLBm. — ^As  Mr.  Douglas  Dick  ordered  his  trustees  to  invest  on  heritable 
security  H  sum  whereof  the  interest  would  amount  to  L.400  yearly,  I  hold  it  to  have 
the  same  effect  in  law  as  if  he  himself  had  laid  out  such  sum  on  heritable  security,  and 
conyeyed  the  heritable  bond  to  his  trustees,  for  the  purposes  mentioned  in  his  deed. 

These  were  to  pay  L.100  yearly  to  his  sister  during  her  life,  and  L.300  to  his 
brother  Forbes  Dick  during  his  life.  2.  If  his  sister  should  die  leaving  children,  the 
trustees  were  to  pay  L.2000  to  one  child,  if  there  should  be  only  one,  and  if  more,  to 
divide  that  sum  equally  among  them.  3.  If  his  brother  should  die  leaving  a  child  or 
children,  the  trustees  were  directed  to  pay  L.6000  to  the  single  child ;  and  if  more, 
should  divide  the  fund  equally  among  them.  4.  If  his  brother  and  sister  should  both 
die  childless,  the  money  thereby  disengaged  was  to  be  applied  for  the  purposes  which 
he  was  afterwards  to  point  out 

Mr.  Dick  foiled  to  indicate,  by  any  posterior  deed,  what  should  be  done  vrith  the 
money,  which  must  be  held  to  have  been  heritably  secured ;  and  the  consequence  of 
this  appears  to  me  clearly  to  be,  that  the  trustees  held,  after  the  death  of  the  truster^ 
an  heritable  security,  for  the  purpose  of  paying  an  annuity  of  L.100  to  Mrs.  Gillies, 
and  Ij.300  to  Forbes  Dick ;  [1078]  that  the  trustees  held  the  fee  for  behoof  of  Forbes 
Dick,  the  brother  and  heir  at  law  of  the  testator,  defeasible  by  the  event  of  himself  or 
his  sister  leaving  children ;  and  as  she  left  no  children,  no  part  of  the  money  could 
belong  to  her,  but  must  be  taken  by  Mr.  Dick's  heir.  With  tiiis  explanation,  I  agree 
with  the  foregoing  opinion  of  Lord  Balgray. 

Lord  Nbwton. — ^I  concur  in  the  above  opinions. 

Lord  Graioib. — We  must  be  all  agreed  as  to  the  general  rules  of  law  which  govern 
the  case  of  trust-settlements  mortis  cauad,  I.  That  the  trustees  shall  be  held  to  have 
done  that  which  they  are  directed  to  do,  so  for  as  it  has  been  in  their  power.  2.  Thut 
whatever  the  trustees  have  done  which  they  were  not  authorized  to  do,  can  have  no 
effect  in  the  distribution  of  the  funds;  and,  3.  That  an  alteration  in  the  course  of 
succession  among  the  parties  interested  in  the  trust  is  not  to  be  presumed,  but  must  be 
expressed,  or  necessarily  be  inferred  from  the  terms  of  the  deed. 

In  this  case  two  questions  have  been  argued : — the  first  with  regard  to  the  effect  of 
collation  between  the  brother  and  sister  of  the  truster ;  and  the  second  as  to  the  true 
import  of  the  instructions  given  to  the  trustees  to  employ  as  much  of  the  funds  in 
'*  heritable  security"  as  would  answer  the  annuities  left  by  the  truster,  and  which 
include  nearly  one  half  of  his  fortune. 

On  the  first  of  these  questions  there  seems  no  room  for  doubt.  The  only  heritable 
subjects  which  belonged  to  the  deceased  were  some  shops  in  Glasgow,  of  no  great  value, 
and  these  he  directed  to  be  sold  and  converted  into  money ;  so  that  his  brother,  as  heir, 
has  no  power  over  them.  He  has  therefore  nothing  to  collate,  and  is  entitled  to  an 
equal  share  of  the  whole  effects,  so  far  as  a  oontnury  rule  has  not  been  laid  down. 

If  the  question  had  been  as  to  the  succession  of  collated  heritage,  it  might  have 
been  attended  with  considerable  difficulty ;  but  it  can  seldom,  if  ever,  occur.  Before 
any  division  of  the  funds,  the  heir  must  make  up  a  title  to  the  subjects  collated,  which 
must  be  sold  before  the  several  shares  of  the  persons  interested  in  the  funds  can  be 
ascertained.  It  would  be  very  improvident,  in  any  other  circumstances,  to  make  a 
distribution  of  the  personal  estate.  If  the  heir  collating  were  to  receive  what  might 
be  supposed  his  share,  and  die  before  making  up  a  title,  the  next  heir  might  possess  the 
heritable  subjects  upon  his  right  of  apparency,  without  any  obligation  to  collate ;  he 
could  not  become  liable  in  terms  of  the  act  1695,  unless  in  the  cases  provided  for  by 
the  statute,  viz.  by  having  served  heir  to  the  person  last  infeft,  or  by  actual  possession, 
after  making  up  a  title  by  trust-adjudication. 

On  the  second  pointy  viz.  the  import  and  effect  of  the  instructions  as  to  obtaining 
heritable  securities  to  answer  the  annuities,  there  appears  to  be  considerable  difficulty. 
If  the  object  had  been  to  regulate  the  succession,  the  trustees  might  have  obeyed  the 
instruction  by  taking  the  bonds  with  a  clause  secluding  executors.  But  there  is  no 
just  reason  to  presume  such  an  intention.     In  the  case  which  the  truster  had  in  view. 
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that  his  xeaidtiaiy  fands  shotdd  be  divided  among  certain  charitable  institutions  to  be 
mentioned  by  him,  the  question  of  heritable  and  moveable  could  be  [1079]  of  no 
importance.  Indeed  in  that  case  the  trustees  are  not  directed  to  convey  the  securities, 
"  but  the  free  residue  and  remainder  of  my  whole  means  and  estate,  including  the  sums 
which  may  be  disengaged,"  which  the  trustees  are  to  divide  into  equal  shares ;  plainly 
indicating  that  the  whole  residuary  funds  were  to  be  considered  of  the  same  nature  and 
quality,  the  disengaged  funds  being  placed  in  the  same  situation  with  those  not 
necessary,  or  ceasing  to  be  necessary,  for  paying  the  annuities. 

If  the  truster  had  survived  the  annuitants,  or  so  far  as  the  trustees,  proceeding  with 
all  possible  dispatch,  had  not  been  able,  before  the  death  of  the  annuitants,  to  obtain 
such  heritable  security  as  the  parties  interested  in  the  trust  thought  sufficient,  it  does 
not  appear  that  the  instructions  in  the  trust-deed  would  have  altered  the  rights  of  the 
parties, — the  clear,  and,  as  it  appears,  the  sole  object  of  the  testator  being  to  secure  the 
sums  necessary  for  answering  the  annuities. 

After  all,  it  cannot  be  disputed  that  the  truster,  by  directing  heritable  security, 
might  possibly  have  had  in  view  the  consequence  which  might  follow  in  regulating  his 
succession  from  such  an  arrangement;  and  as  the  trustees,  as  well  as  the  parties 
interested,  seem  to  have  considered  the  matter  in  that  light,  although  I  still  entertain 
considerable  doubts,  perhaps  the  safest  course  will  be,  under  the  whole  circumstances, 
to  adhere  to  Lord  Mackenzie's  interlocutor. 

LoKD  Maokenzii. — I  have  not  seen  sufficient  reason  to  change  in  any  respect  the 
opinion  I  formerly  expressed. 

LoBD  MsDWTN. — In  this  case  two  questions  have  been  argued: — the  first  with 
regard  to  the  effect  of  collation  between  the  brother  and  sister  of  the  truster,  and  the 
second  as  to  the  effect  of  the  instructions  given  to  the  trustees  to  employ  as  much  of 
the  funds  "  on  heritable  security  "  as  will  answer  the  annuities  left  by  the  truster. 

As  to  the  first,  it  does  not  appear  to  me  that  the  present  discussion  can  be  influenced 
by  the  doctrine  of  collation.  For  the  question  does  not  regard  the  succession  of  the 
truster,  but  that  of  Mrs.  Gillies ;  nor  is  it  as  to  the  property  of  the  heritable  subjects 
which  belonged  to  the  truster  at  the  time  of  his  death — i,e,  the  shops  in  Glasgow — that 
the  difficulty  arises ;  but  it  regards  the  money  invested  by  the  trustees,  in  terms  of  the 
tmst^eed,  on  heritable  security  for  the  annuities  left  by  him,  £uid  subsequent  to  the 
operation  of  the  collation  which  took  place  between  the  heir  and  executor  of  the  truster 
at  the  time  of  his  death. 

On  the  second  question  I  entertain  more  doubt.  The  general  rules  of  law  which 
govern  trust-settlements  mortis  eausd,  so  far  as  they  affect  the  succession  of  the  truster, 
may  be  thus  laid  down ; — 1.  That  the  trustees  shall  be  held  to  have  fulfilled  the 
instructions  they  have  received,  and  to  have  done  whatever  they  were  directed  to  do, 
so  &r  as  it  IB  within  their  power.  2.  That  whatever  trustees  have  done  which  they 
were  not  instructed  to  do,  can  have  no  effect  upon  the  succession  to  the  truster,  or  upon 
the  distribution  of  his  funds. 

In  the  present  case,  the  property,  real  and  moveable,  of  the  truster,  is  conveyed  to 
the  trustees,  with  directions  to  convert  the  whole  into  cash ;  [1080]  after  which  they 
are  directed  to  lend  out  on  heritable  security  such  a  sum  as  will  produce  a  free  yearly 
interest  of  L.400,  and  to  take  the  securities  in  their  own  names,  which  interest  they 
shall  pay  and  apply  as  follows : — viz.  L.100  yearly  to  Mrs.  Gillies,  and  L.300  to  the 
other  claimant  Forbes  Dick,  for  their  respective  lives  allenarly.  If  Mrs.  Gillies  die 
leaving  lawful  issue,  they  shall  pay  to  the  child  or  children  L.2000 ;  if  she  die  without 
children,  or  if  they  fail  before  the  provisions  are  paid,  "  the  sums  thus  disengaged  shall 
be  applied  for  the  purposes  underwritten."  These  are,  that  the  trustees  are  to  divide 
*'  the  free  residue  and  remainder,  after  the  other  purposes  of  the  trust  shall  be  provided 
for,  into  equal  shares,  which  they  shall  divide  "  among  charitable  institutions  to 

be  named. 

If  these  charitable  institutions  had  been  named,  in  the  event  which  has  taken  place 
of  Mrs.  Gillies  dying  without  children,  the  money  invested  on  heritable  security  would 
have  been  called  up  by  the  trustees,  reconverted  into  cash,  and  forming  part  of  the 
residue,  would  have  been  divided  among  the  charitable  institutions.  'Die  object  of 
directing  any  part  of  his  property  to  be  vested  on  heritable  security,  all  of  which  he 
had  previously  directed  to  be  converted  into  cash,  was  obviously  with  the  view  merely 
of  securing  the  annuity  to  Mrs.  Gillies  and  the  other  claimant^  and  not  with  any 
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intention  of  regulating  the  succession  to  it.  No  part  of  that  specific  sum  was  to  go  to 
her  children ;  but,  on  her  death,  they  were  to  receive  L.2000  of  cash  from  the  general 
funds.  As  the  heirs  at  law  succeed  in  consequence  of  the  failure  to  nominate  tiie 
charitable  institutions,  it  at  first  sight  seemed  to  follow  that  the  same  rules  of  distribu- 
tion should  apply,  so  that  the  trustees  should  again  reconyert  the  heritable  security 
into  cash,  now  that  its  temporary  purpose  was  accomplished ;  and  that,  becoming  part 
of  the  residue,  it  should  deyolve  on  the  truster's  brother  and  sister,  his  heirs  in 
mobUibus,  as  coming  in  place  of  such  institutions,  the  bequest  to  them  not  having  taken 
effect,  and  thus  that  her  share  should  be  carried  by  Mrs.  Gillies's  conveyance  to  her 
husband. 

But  I  have  come  to  entertain  the  opinion,  though  with  considerable  hesitation,  that 
Lord  Mackenzie's  interlocutor  ought  to  be  adhered  to.  Although  it  be  a  gwBstio 
volunicttis,  and  although  the  real  intention  of  the  truster,  at  the  time  of  executing  that 
deed,  was,  that  the  residue  of  his  fortune  should  be  all  moveable,  the  heritable  security 
being  reconverted  into  cash  before  any  distribution  was  to  take  place ;  yet,  by  not 
naming  the  charitable  institutions,  the  l^al  presumption  is,  that  the  truster  had  altered 
his  first  intention  as  to  bequeathing  the  residue  to  charitable  purposes,  and  that  he  now 
meant  his  heirs  at  law  to  succeed ;  and  as  he  has  thus  made  no  destination  of  the  sum 
directed  to  be  vested  on  heritable  security  for  the  annuities,  nor  given  any  directions 
as  to  the  disposal  of  it  at  the  death  of  the  annuitants,  at  which  time  it  is  heritable,  and 
the  powers  of  the  trustees,  so  far  as  regards  it,  are  at  an  end,  it  must  remain  heritable ; 
so  that  while  one  half  belongs  to  the  claimant  Forbes  Dick,  in  his  own  right,  as  one  of 
the  heirs  of  the  truster,  to  the  other  half  he  succeeds  as  heir  of  Mrs.  G-illies,  whose 
conveyance  to  her  husband  is  not  of  such  a  nature  as  to  convey  an  heritable  subject. 

[1081]  Lord  Gorbhouse  declined  giving  an  opinion,  in  consequence  of  having  been 
counsel  for  one  of  the  parties. 

DicJ^s  Authmties.^^  Ersk.  2, 14 ;  2  Stair,  1,  3 ;  Davidson  v.  Kidd,  Dec.  30, 1797, 
(5597,  App.  Herit.  and  Mov.) ;  Durie  v.  Coutts,  Nov.  30,  1791,  (4624). 

OiUies's  Aui?iantie8,—2  Stair,  1,  2 ;  2  Ersk.  2,  3;  3  Ersk.  9,  3;  Murray,  Feb.  5, 
1805,  (App.  Herit  and  Mov.  4);  Grierson,  Feb.  25,  1780,  (759);  Wilson  v.  Smart, 
May  31,  1809,  (F.C.). 

[Gf.  Carfrae  v.  Carfrae,  4  D.  611;  Stainion  v.  StainUm's  Trustees,  12  D.  597; 
Advocate-ChnercU  v.  Williamson,  13  D.  449 ;  GfrincUay  v.  Grindlay's  Tntstees,  16  D.  31  ; 
Ixyrd  V.  Colvin,  23  D.  \\\,  passim;  Smith  v.  Wightan's  Trustees,  1  R  362;  Boyd  v. 
Denny's  Trustees,  9  R  305.J 


No.  415.  VI.  Shaw  1083.    5  July  1828.    Ist  Div.— Lord  Meadowbank. 

Laukik's  Trustee,  Pursuer. — Skene — Hamilton. 

P.  Campbell,  Defender. — Sol.-Oen.  Hope — Matdment. 

R^erence  to  Oath — Expenses. — In  this  case,  after  the  Goart  had  assoikied  the  defender, 
and  found  the  pursuer  liable  in  expenses,  the  latter  made  a  reference  to  the  oath  of 
the  defender.  The  Lord  Ordinary  found  it  negative  of  the  reference,  and  assoilzied ; 
but  the  Gourt  altered,  and  decerned  in  terms  of  the  libel,  and  found  expenses  due  to  the 
pursuer  from  and  after  the  date  of  the  interlocutor  awarding  expenses  against  him,  and 
which  had  become  final 
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A.  Speot  and  Others,  Complainers, — Bell — Jameson. 

W.  Paul  and  Others,  Respondents. — Jeffrey — Cvmnghame. 

Bankrupt — Sequestration. — ^A  minority  of  creditors  on  a  sequestrated  estate  being 
desirous  to  try  a  question  at  law  as  to  whether  the  bankrupt  had  right  to  an  entailed 
estate  as  fee-simple  proprietor,  and  having  required  the  trustee  to  grant  them  an 
assignation  to  enable  them  to  do  so,  and  offered  to  keep  the  estate  free  of  all  expenses 
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to  be  thereby  incurred ;  and  this  having  been  opposed  by  a  mtgority,  except  on  con- 
dition of  the  minority  paying  the  expenses  of  making  tip  the  bankrupt's  titles  as  heir 
of  entail — Held  that  the  minority  were  entitled  to  the  benefit  of  the  trustee's  name, 
on  keeping  him  and  the  estate  free  of  all  expenses  to  be  incurred  in  the  action ; 
reserving  to  the  migority,  in  the  event  of  its  proving  successful,  to  claim  from  the 
minority  the  expenses  of  making  up  the  titles. 

The  estates  of  Edward  Boyd  of  Mertonhall  having  been  sequestrated  under  the 
Bankrupt  Act^  Paul  was  appointed  trustee,  and  the  complainers  were  ranked  as  creditors. 
In  the  course  of  making  up  the  titles  of  the  bankrupt  to  an  entailed  estate,  (which  was 
attended  with  considerable  expense,)  a  doubt  arose  whether  he  was  not  entitled  to  the 
absolute  property  of  it,  in  which  case  the  creditors  would  receive  full  payment  Opposite 
opinions  having  been  given  by  different  counsel  on  this  point,  a  meeting  was  held  for 
the  purpose  of  determining  whether  it  was  expedient  that  the  creditors  should  try  the 
question.  On  the  one  hand,  it  was  [1081]  moved  by  a  creditor,  (who,  together  with 
tiiose  who  supported  him,  was  alleged  to  have  an  interest  in  maintaining  the  validity  of 
the  entail,)  ''That  it  is  not  expedient  for  the  creditors  to  incur  the  hazard,  expense, 
and  responsibility  of  pursuing  the  proposed  measure,  and  that  the  trustee  be  directed 
to  stop  the  said  proceedings ;  and  in  case  any  creditors  require  an  assignation  from  him 
of  the  title  made  up  with  the  view  of  the  said  action,  he  shall,  before  giving  them  the 
assignation,  require  of  those  creditors  to  make  payment  to  him  of  the  whole  expense 
already  incurred  by  him  in  making  up  the  title,  and  respecting  the  said  proceedings." 

On  the  other  hand,  it  was  moved  by  the  complainers,  "  That  the  trustee  shall  be 
authorized  to  give  the  requisite  assignation  to  such  of  the  creditors  as  shall  feel  dis- 
posed to  carry  on  the  question,  merely  upon  an  obligation  to  relieve  him  of  all  the  future 
expenses  to  be  incurred  in  the  said  action,  it  being  of  course  understood  that  those 
creditors  who  carry  on  the  action  are  alone  to  reap  any  benefit  that  may  result  there- 
from ; "  and  to  this  motion  it  was  afterwards  added,  "  that  the  creditors  authorize  the 
trustee  to  give  his  name  in  carrying  on  the  action." 

The  former  motion  having  been  carried,  and  the  latter  negatived,  the  complainers 
presented  a  petition  and  complaint  against  the  trustee  and  the  opposing  creditors,  in 
which  they  contended  that  they  were  not  bound  to  pay  the  expenses  of  making  up  the 
titles;  and  they  prayed  the  Court  to  recall  the  resolution,  ''and  to  ordain  the  said 
William  Paul,  as  trustee,  to  give  to  the  petitioners  the  aid  of  his  name  as  trustee  in 
carrying  on  the  intended  action,  on  the  petitioners  giving  satisfactory  security  to 
relieve  the  said  William  Paul  personally,  and  the  said  sequestrated  estate,  of  all 
expense  which  may  hereafter  arise,  directly  or  indirectly,  from  the  said  intended 
action." 

No  answers  were  lodged ;  but  the  Courts  after  hearing  Jeffrey  for  the  respondents, 
and  stopping  Bell  for  the  complainers,  "  recalled  the  resolution  of  the  creditors  com- 
plained of,  and  ordained  the  said  William  Paul  to  give  his  name  for  the  purpose  prayed 
for,  and  on  the  condition  therein  expressed ;  reserving  to  the  respondents  to  claim  from 
the  petitioners  relief  of  the  expenses  hitherto  incurred  in  making  up  the  titles,  and 
respecting  the  proceedings  referred  to,  in  case  the  petitioners  shall  ultimately  succeed  in 
these  proceedings ;  but  find  no  expenses,  relative  to  the  present  discussion,  due  to  either 
party,  and  decern." 

Lord  Balorat. — We  have  in  similar  cases  obliged  the  trustee  to  give  what  is  here 
asked,  on  his  being  kept  indemnis;  and  therefore  I  think  the  prayer  should  be 
granted. 

[1086]  Lord  Gillies  agreed,  and  Lord  Craioib  was  also  understood  to  concur. 

Complainer^s  Authority, — Hughes  and  Co.  July  4,  1814,  (F.C.). 

[Cf.  M'Kay  v.  Broumlee,  4  M.  335.] 
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No.  417.  VI.  Shaw  1085.    6  July  1828.    lat  Div.— Lord  Meadowbank. 

D.  Clyne,  S.S.C. — Codcbum. 
J.  Beid. — Neaves, 

Process — Hxpenses. — A  party  who  had  heen  cited  in  a  multiplepoinding,  having  heen 
leponed  against  a  decree  of  preference  on  payment  of  expenses,  and  his  opponent 
having  thereafter  obtained  warrant  to  extract  the  decree  as  against  other  parties — 
Held  that  the  party  reponed  was  not  liable  in  the  expenses  of  that  warrant. 

In  a  conjoined  process  of  multiplepoinding  brought  by  Lord  Duffus,  and  a  suspen- 
sion of  a  charge  by  Clyne,  the  latter  was,  after  a  litigation  with  his  Lordship  and  one 
Donnet,  preferred  and  found  entitled  to  expenses,  for  which  decree  was  pronounced 
on  the  5th  of  July  1827.  These  interlocutors  were  final;  but  as  the  suspension  was 
not  disposed  o^  and  a  reclaiming  note  was  immediately  lodged  by  Eeid,  who  had  been 
a  claimant  in  ^e  multiplepoincUng,  praying  to  be  reponed  against  the  decree  of  pre- 
ference as  in  absence,  the  extractor  declined  to  issue  an  extract.^ 

[1086]  On  the  note  for  Beid  being  moved,  the  Court,  on  the  15th  of  November  1827, 
reponed  him  against  the  decree  of  preference,  ^'  upon  payment  always  of  the  expenses,  if 
any ; "  and  remitted  to  the  Lord  Ordinary  to  proceed  in  the  process,  on  payment  "of 
such  modified  balance,  if  any,"  Thereafter,  on  the  20th,  Clyne  applied  by  a  note  for 
authority  to  extract  the  decree,  as  an  interim  decree,  against  the  other  partie^  which 
was  granted ;  and  the  account  as  against  Beid  was  remitted  by  the  Lord  Ordinary  to 
the  auditor,  who  reported  it  at  L.11  :  14  :  5, — "  reserving  for  the  consideration  of  the 
Lord  Ordinary,  whether  or  not  the  expenses  incurred  in  relation  to  the  note  to  the 
Court  for  Mr.  Clyne,  for  leave  to  extract  the  decree  for  expenses  against  Lord  Dufflis 
and  Mr.  Dunnet,  should  be  allowed — these  expenses  being,  on  the  one  hand,  incurred 
subsequent  to  the  date  of  the  interlocutor  of  the  Court  of  15th  November — and,  on  the 
other,  having  seemingly  been  incurred  in  consequence  of  the  reclaiming  note  for  Raid — 
the  said  expenses  amounting  to  L.6  :  11  :  6." 

Tlie  Lord  Ordinary  decerned  for  the  full  sum ;  but  the  Court  altered,  and  sustained 
the  objection  which  had  been  raised  by  the  auditor. 

^  In  regard  to  this  matter  (which  involves  a  point  of  form,)  the  following  excerpt 
of  a  letter  from  Mr.  Colin  Mackenzie,  P.C.8.,  to  Mr.  Ferguson,  P.C.S.,  was  laid  before 
the  Court : — 

'*  In  a  conjoined  process  of  multiplepoinding  and  suspension  Mr.  Clyne  obtained  a 
decree  of  preference,  and  for  expenses.  The  interlocutor  was,  in  the  Outer  House, 
reclaimed  against  by  Mr.  Clyne  alone  on  the  point  of  expenses,  and  a  final  interlocutor 
— final,  that  is,  so  far  as  concerned  the  parties  litigating — was  pronounced  by  the  Court 
in  the  preference  in  the  multiplepoinding. 

"  On  application  for  extract,  the  extractor  hesitated,  because  the  suspension  remained 
undisposed  of.  It  appeared  to  me  that  a  party  obtaining  a  decree  of  preference  in 
a  multiplepoinding  was  entitled  to  his  extract  although  the  process  remained,  as 
to  some  parts,  unexhausted,  and  although  there  was  no  allowance  of  an  interim  decree. 

''  But,  in  the  mean  time,  a  party  cited  in  the  multiplepoinding,  who  had  not  pre- 
viously appeared  in  process,  gives  in  a  reclaiming  note  against  the  interlocutor  of  the 
Lord  Ordinary,  as  pronounced  in  absence  to  his  prejudice. 

"  Mr.  Clyne  argued  that  as  twenty-one  days  had  elapsed,  the  interlocutor  was  finaL 
But  assuredly  the  general  rule  is,  that  a  party  may  reclaim  against  a  decree  in  absence 
at  any  time  before  extract ;  and  though  Mr.  Clyne  endeavoured  to  make  out  that  this 
general  rule  was  not  applicable  to  a  nfultiplepoinding,  I  could  not  bring  him  to  state 
(and  I  believe  there  is  not  in  existence)  any  rule,  by  statute  or  act  of  sederunt,  intro- 
ducing such  a  distinctioiL  I  am  bound,  however,  to  say,  that  in  Mr.  Beveridge's 
late  very  intelligent  work  on  Form  of  Process  there  is  a  dictum  bearing,  that  if  a 
party  has  been  duly  cited,  a  decree  of  preference  is  final  against  him  after  twenty-one 
days ;  but  I  desiderate  the  authority  for  the  dictum.  If  an  authority  can  be  shown, 
it  ia  well — I  am  not  acquainted  with  it;  but  unless  an  authority  can  be  shown 
for  distinguishing  a  decree  in  absence  in  a  multiplepoinding  from  other  decrees  in 
absence,  I  think  the  reclaiming  note  is  competent,  and  must  be  received  and  marked," 
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Paterson's  Trustees,  Petitioners. — Marshall. 

G.  Brown,  Kespondent. — More. 

Proeesa — Execution  pending  Appeal — Qtiorum  of  Court. — 1. — Execution  granted, 
pending  appeal,  of  an  order  for  consignation,  the  party  demanding  it  finding 
caution,  in  the  event  of  reversal,  for  any  loss  of  interest  which  might  thereby 
ooenr. — 2. — ^A  quorum  of  four  Judges  necessary  to  award  such  execution  ;  but  com- 
petent to  call  in  a  Judge  from  the  Outer  House  to  make  up  the  number. 

Petition  for  execution,  pending  appeal,  of  a  decree  for  consignation,  mentioned  ante^ 
Vol.  YI.  No.  215.  Lord  Pitmilly  being  absent  from  indisposition.  Lord  Medwyn  was 
called  in  from  the  Outer  House  to  make  a  Bench  of  four,  as  required  by  the  48th 
Geo.  ni.,  in  awarding  execution  pending  appeals. 

More^  for  the  respondent^  objected  that,  under  the  late  Judicature  Act,  it  was 
incompetent  for  any  of  the  Outer  House  Judges  to  sit  in  the  Inner  House ;  but  this 
having  been  overruled  by  the  Court,  he  pleaded  on  the  merits,  that  in  the  event  of  the 
judgment  being  altered,  a  considerable  loss  would  be  sustained  by  the  low  rate  of 
interest  which  would  be  allowed  while  the  money  remained  consigned  and  that  the 
petitioners  had  used  inhibition  against  him  for  the  sum  in  question. 

P.087]  MarshaUf  in  answer  to  this,  offered  to  find  security  for  any  loss  of  interest, 
and  to  discharge  the  inhibition  on  consignation  being  made. 

The  Court  granted  execution  on  these  terms. 

Lord  Mkdwtn  thought  that  execution  might,  under  the  48th  Geo.  III.,  be  granted 
by  a  quorum  of  the  Court,  whatever  that  quorum  might  be  by  subsequent  enactments ; 
but  the  other  Judges  considered  four  Judges  to  be  expressly  required  by  that  statute. 
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Rev.  Dr.  K.  Auld,  Petitioner. — Sir  J.  Conndl. 

Magistrates  of  Ayr,  and  Others,  Respondents. — Jeffrey — FuUerton — 

liiUherfurd. 

Parish — Manse — Process. — 1. — Circumstances  constituting  a  burgal  parish  with  a  land- 
ward district  annexed,  so  as  to  entitie  the  minister  to  a  manse. — 2. — Incompetent, 
in  a  process  of  suspension  of  a  presbytery's  decree  for  a  manse,  to  award  an  allowance 
for  manse  rent  to  the  minister  pending  the  discussion. 

The  case  mentioned  ante^  Yol.  lY.  No.  81,  (which  see,)  having  been  taken  to  appeal, 
the  House  of  Lords  (13th  June  1827  [2  W.  &  S.  600,  4  S.KB.  (H.L.)  957])  reversed 
the  judgment  of  this  (Tourt,  and  remitted  with  an  instruction,  "  that  it  is  fixed  by  the 
judgment  of  the  House  of  Lords  in  the  Dunfermline  case,  that  the  minister  of  a  royal 
burgh  having  [1088]  a  landward  district  annexed  is  by  law  entitled  to  have  a  manse 
assigned  to  him."  ^ 

On  a  petition  being  presented  by  Dr.  Auld,  praying  to  have  this  judgment  applied, 
and  the  letters  found  orderly  proceeded,  it  was  objected  by  the  Magistrates  of  Ayr,  and 
the  heritors  of  the  united  parish  of  Ayr  and  Alloway,  that  the  judgment  of  the  House 
of  Lords  did  not  find  that  there  was  a  proper*  landward  district  in  this  case ;  and  that 
they  were  therefore  still  entitied  to  be  heard  on  their  plea,  which  had  not  yet  been 
decided,  that  the  parish  was  entirely  burgal. 

The  Court)  being  satisfied  that  this  point  had  not  been  decided  by  the  House  of 
LordS)  resumed  consideration  of  the  former  papers  with  reference  thereto.  From  the 
tities  produced,  and  evidence  led  prior  to  the  appeal,  the  following  circumstances 
appeared.    The  original  charter  of  erection  by  William  the  lion  granted  a  considerable 


1  See  Wilson  and  Shaw's  Appeal  Cases,  1826-7. 
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district  of  landi  of  about  three  miles  by  four,  now  forming  the  whole  of  the  old  parish 
of  Ayr,  as  comprehended  in  the  burgh,  to  be  held  burgage.  In  1256,  the  barony  of 
Alloway,  immediately  adjoining  the  lands  in  the  former  charter,  was  granted  to  the 
buigh  "ad  feodifirmam,"  with  a  reddendo  of  L.10,  "et  faciendo  forensicum  servitium 
quod  pertinet  ad  dictas  terras ; "  and,  by  a  charter  of  confirmation  by  Bobert  IIL  in 
1400,  new  privileges  were  given,  witili  rights  of  petty  customs ;  and  the  burgh  was 
appointed  to  pay  L.10  for  the  whole  of  their  other  possessions  besides  the  barony  of 
Alloway.  By  several  charters  in  1459,  1557,  1574,  1581,  and  1621,  the  burghers  and 
tenants  in  the  barony  of  Alloway  were  exempted  from  attending  as  assizers  or  witnesses, 
except  in  their  own  burgh  courts  of  Ayr,  and  an  exclusive  jurisdiction  was  conferred  on 
the  Magistrates  within  the  buigh,  burrowfield,  and  barony  of  Alloway.  Again,  by  a 
charter  of  James  YI.  these  subjects  were  consolidated,  and  a  reddefido  of  L.20 
appointed  to  be  paid  for  the  whole,  infeftment  being  directed  to  be  given  of  the  burgh, 
and  whole  liberties  and  privileges,  to  the  town-clerk  at  the  cross  of  the  burgh.  The 
whole  contents  of  this  last  charter  were  subsequently  ratified  in  Parliament  by  an  act 
passed  in  1633. 

It  further  appeared  that  in  the  reign  of  James  lY.  a  decree  of  recognition  had  been 
obtained  for  ^lAnAting  the  burgh  property,  or  Burrowfield,  as  the  country  district  was 
called,  and  that  the  burgh  had  been  reponed  against  the  effSBct  of  this  recognition  by  a 
grant  of  novodamua  and  confirmation,  whereby  his  Migesty  gave  to  the  Magistrates  and 
community  his  full  "con-  [1089]  -sent  and  special  libertie"  "to  alienate, the  foresaid 
lands  of  Burrowfield,  with  the  mylnes  and  pertinents  thereof  in  hail  or  in  part,"  "  by 
charter  and  sasine,  heritably,"  to  be  held  of  the  burgh  "  in  feu-farm  and  heritage,  for 
ever,"  &c.  Whether  any  alienations  were  actually  effected  prior  to  this  grant  did  not 
appear;  but  the  whole  of  the  Burrowfield  of  Ayr  and  barony  of  Alloway  is  now 
possessed  by  individuals  who  hold  their  lands  in  feu  of  the  burgh,  although  one 
instance  was  condescended  on  by  the  suspenders  of  a  piece  of  ground  beyond  the  limits 
of  what  is  now  the  buigh  proper,  and  in  what  had  been  the  Burrowfield,  being  held  in 
free  burgage. 

On  the  other  hand,  the  charger  established  that  within  the  same  district  there  were 
three  parcels  of  land  not  held  oi  the  burgh  at  all — ^viz.  the  citadel  or  castle  of  Ayr, 
extending  to  eleven  or  twelve  acres,  held  of  the  Crown  by  the  Earls  of  Cassilis ;  a 
property  called  the  one  merk  land  of  Donaldmoit ;  and  another  called  Slaphouse,  like- 
wise hcdd  of  the  Crown. 

Of  these,  the  citadel  was  stated  by  tiie  suspenders  to  have  been  seized  by  Cromwell 
during  the  usurpation,  and  afterwards  retained  by  Charles  IL  at  the  Restoration,  and 
the  other  two  were  alleged  to  have  been  subf sued  to  religious  houses,  and  to  have  &llen 
to  the  Crown  at  the  Reformation.  Certainly  there  was  no  evidence  of  any  voluntary 
alienation  of  these  parcels  by  the  burgh ;  but^  in  point  of  fact^  they  are  now  held  of  the 
Crown,  and  Donaldhnoit  forms  part  of  a  freehold  qualification  in  the  county.  None 
of  the  lands,  however,  either  of  Alloway  or  Ayr,  are  rated  in  the  cess-books  of  the 
county. 

Alloway  was  originally  a  separate  parish,  having  a  minister  of  its  own,  and  its 
teinds  were  valued,  in  1621,  at  600  merks;  but  in  1691  it  was  conjoined  with  Ayr, 
and  has  since  formed  one  parish,  a  stipend  being  paid  to  the  minister  out  of  the  teinds 
of  the  united  parish.^ 

On  tiiis  state  of  the  united  parish,  the  suspenders  contended  that  it  must  be  held 
to  be  truly  a  burgal  parish,  and  that  the  accidental  exceptions  of  the  citadel,  Donald- 
moit, and  Slaphouse,  could  not  alter  its  general  character ;  while  the  charger  argued, 
that  if  there  be  a  considerable  country  district  here,  as  forming  part  of  the  parish,  by 
whatever  titles  it  may  be  held,  that  is  sufficient  to  constitute  a  landward  district  to 
entitle  a  minister  to  a  manse ;  and  he  further  maintained,  that  as  to  the  barony  of 
Al-  [1090]  >loway,  it  was  always  held  by  the  burgh  in  feu,  and  never  was  a  burgage 
tenement  at  all ;  and  beddes,  that  the  Burrowfield  of  Ayr  being  now  feued  out  and  heLi 
by  the  proprietors  not  in  burgage,  and  there  being  also  three  properties  undoubtedly 
holding  of  the  King,  the  united  parish  fell  to  be  considered  as  composed  in  part  of  a 
proper  landward  district 

- ■'■     -  .It- — : :_-J •       - 

^  The  statement  as  to  the  character  of  the  parish  of  Ayr,  &c.  will  be  found  in  the 
session-papers  relative  to  the  case,  arUe,  VoL  lY.  No.  81. 
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Parties  having  been  heard  on  this  point,  the  Court  applied  the  judgment  of  the 
House  of  Lords,  and  found  the  letters  orderly  proceeded,  with  expenses  to  the  charger 
once  the  remit. 

The  charger  then  claimed  an  allowance  for  manse  rent  pending  the  long  discussion, 
during  which  he  had  been  prevented  from  having  his  manse  built  in  terms  of  the 
decree  of  the  Presbytery ;  and  he  pleaded,  that  either  considered  as  the  interest  of  the 
sum  awarded  for  the  manse,  or  as  an  incidental  matter  arising  out  of  the  cause,  it  was 
competent  for  the  Court  to  award  such  allowance  in  the  present  process,  agreeably  to 
the  precedent  in  the  case  of  Dunfermline,  where  an  allowance  had  been  awarded  in  a 
process  of  suspension. 

To  this,  however,  it  was  objected,  That  the  Presbytery  could  only  ordain  the  manse 
to  be  built,  but  could  not  award  payment  to  the  minister  of  a  sum  to  bear  interest ; 
while,  if  their  deci'ee  could  carry  interest,  he  would  obtain  it  by  having  the  letters 
found  orderly  proceeded,  but  that  this  was  all  he  could  ask  in  a  suspension  ;  and  as  to 
the  case  of  Dunfermline,  that  there  was  some  reason  to  believe  that  the  heritors  had 
ultimately  consented  to  an  allowance  being  awarded ;  but  that,  at  any  rate,  it  was  clear 
that  such  a  proceeding  was  quite  incompetent  in  a  suspension  of  a  charge  on  the  decree 
of  the  Presbytery,  and  that  the  precedent,  if  it  really  were  one,  ought  to  be  disregarded, 
and  indeed  was  contrary  to  an  older  judgment  in  the  case  of  Stein,  mentioned  in  the 
papers  in  the  case  of  Dunfermline. 

The  Court  found  that  they  had  no  power  in  this  process  to  decern  for  a  remunera- 
tion for  the  want  of  a  manse. 

On  the  question  as  to  the  character  of  the  parish — 

Lord  Justiob-Clbrk. — We  are  now  called  upon  to  consider  whether  there  is  any 
thing  in  the  ^circumstances  of  this  parish  which  can  warrant  the  suspenders  to  insist 
that  it  is  not  a  parish  to  which  the  finding  in  the  judgment  of  the  House  of  Lords 
applies.  I  have  gone  over  the  whole  proo^  and  I  am  clearly  of  opinion  that  this  can- 
not be  considered  as  a  burgal  parish ;  for,  giving  the  fullest  effect  to  the  charter  of 
William  the  Lion,  still  I  am  by  no  means  prepared  to  say  that  the  nature  of  the  tenure 
would  decide  the  question,  as  I  have  always  understood  a  burrowstoun  kirk  to  mean 
that  of  a  buzgh  where  there  is  no  country  district ;  such,  for  [1091]  instance,  as  that  of 
Queensferry.  But  where  there  are  sevend  square  miles  of  territory  which  is  treated  by 
the  Magistrates  as  property,  although  I  do  not  say  that  the  feuing  out  alters  the  tenure, 
I  would  have  difficulty  on  the  general  question.  But  then  we  are  relieved  of  all  doubt 
by  the  grant  of  the  barony  of  Alloway,  which  was  never  held  burgage ;  and  without 
going  into  the  question  of  the  citadel,  that  and  the  one  merk  land  of  Donaldmoit^ 
forming  part  of  a  freehold  qualification  in  the  county,  would  be  sufficient  to  warrant  our 
holding  this  to  be  a  buigh  with  a  landward  district  annexed,  and  that  the  objection  of 
the  Heritors  and  Magistrates  must  be  overruled. 

LoBD  Glsnlsb. — I  am  of  the  same  opinion.  Alloway  was  never  held  in  burgage, 
but  in  feu. 

Lord  Msdwtn. — It  appears  to  me,  that  without  going  further  than  the  circumstance 
that  the  parish  of  Alloway  has  been  united  to  the  parish  of  Ayr,  this,  of  itself,  is  quite 
sufficient  in  the  present  question ;  for  it  is  a  mistake  to  say  that  the  lands  which  form 
the  parish  of  Alloway  are  burgal,  or  that  they  are  held  in  free  burgage.  This  never  was 
the  tenure.  They  were  granted  to  the  burgesses  of  Ayr  by  Alexander  IL  in  1236,  to 
be  held  by  them  in  feu-farm  for  a  reddendo  of  L.10,  A  /(ictendo  forensicum  aervitium 
quodpertinei  ad  dictaa  terras.  The  money  payment  was  not^  and  the  forensicum  servi- 
Hum  could  not  be,  a  burgage  service. 

Now,  notwithstanding  the  jurisdiction  conferred  upon  the  burgh  over  the  barony  of 
Alloway,  no  change  was  made  on  the  original  tenure  of  these  lands.  It  still  remained 
a  barony  held  by  the  burgh  as  vassal  of  the  Crown,  in  the  same  manner  as  any  other 
barony,  except  that  the  vassal,  being  a  corporation,  never  changes.  Alloway  was  a  parish, 
having  a  minister  of  its  own ;  and  it  appears  that^  so  far  back  as  1631,  the  teinds  of 
Alloway  were  valued  at  600  merks,  showing  that  the  parish  was  of  some  extent  Now 
this  was  entirely  a  country  parish,  and  at  this  time  the  minister  had  every  privilege  to 
which  the  minister  of  a  country  parish  was  entitled.  Among  these  was  a  right  to  a 
manse.  The  parish  was,  in  1691,  united  to  the  parish  of  Ayr,  and  the  first  minister 
becomes  entitled  to  any  separate  privilege  with  which,  by  law,  the  minister  of  the  parish 
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of  AUoway  was  previously  invested,  so  far  at  least  as  depended  on  the  landward  cha- 
racter of  his  parish,  unless  there  was  some  qualification  or  restriction  in  the  decree  of 
annexation,  which  is  not  alleged  here.  So  that  even  if  Ayr  had  consisted  merely  of  the 
hurgh,  without  any  territory  or  landward  district,  I  should  have  held  that  the  union 
with  Alloway,  a  landward  parish,  would  have  constituted  this  a  landward  district  annexed 
to  the  parish  of  Ayr,  and  would  have  conferred  on  the  minister  of  the  united  parish  the 
right  now  ascertained  to  belong  to  a  minister  with  a  parish  so  circumstanced. 

Perhaps  I  might  stop  here,  as  this  is  sufficient  for  the  charger's  case ;  but^  as  I  have 
considered  the  other  points,  I  shall  now  proceed  to  submit  what  has  occurred  to  me. 
1.  With  regard  to  the  tenure  of  the  burgh  and  territory  of  Ayr,  (which,  I  understand, 
forms  the  parish  of  Ayr,)  I  have  no  doubt  that  the  whole  lands  contained  in  the  charter 
of  William  the  [1092]  lion  were  held  burgage  by  the  burgh.    This,  indeed,  compre- 
hended a  considerable  tract  of  land,  the  boundaries  of  which  (for  it  is  a  bounding  charter) 
are  said  to  be  well  known  even  now,  and  was  so  large,  that  each  burgess,  besides  the 
usual  toft  of  land  or  burgagium  which  he  possessed  in  ^e  burgh,  was  to  have  six  acres, 
"  quas  de  boecho  extirpaverint  infra  prsedictas  quinque  nummatas  terrsB,"  for  which  they 
were  annually  to  pay  12d.  to  the  King.    (I  may  mention  that^  by  the  leges  hurgorum^ 
the  usual  payment  for  a  burgagium  was  5d.)    The  next  charter  is  in  1400,  by  Robert 
IIL    It  made  no  change  upon  the  tenure  by  which  the  burgh  and  its  territory  were 
held  of  the  Crown.     This  charter,  no  doubt,  contains  a  grant  in  feu-farm  of  the  burgh 
to  the  inhabitants,  with  the  harbour,  the  rents  of  the  burgh,  and  petty  customs ;  and 
the  reddendo  is  L.  10  for  every  other  claim,  ealvo  tamen  et  exeepto  eervitio  nostra  dehiio 
et  consueto.    This  was  the  usual  form  adopted  to  give  a  perpetual  lease  of  the  rents  and 
petty  customs  to  each  burgh  for  a  fixed  rent ;  and,  according  to  the  mode  adopted  of 
applying  the  principles  of  the  feudal  law  to  every  subject^  these  were  feudalized,  and 
conveyed  by  charter.     Instead  of  the  burgesses  holding  each  a  burgagium  with  the  six 
acres  attached,  which,  of  course,  they  would  have  held  of  the  Crown  in  burgage,  it 
appears  that  the  Magistrates  had  subfeued  part  of  their  territory  called  the  Burrowfield ; 
and  these  lands  having,  by  recognition,  fallen  to  the  Crown  on  account  of  this  feudal 
delinquency,  were  of  new  granted  in  1507  to  the  burgh,  with  an  express  power  of  sub- 
infeudation, by  which  the  Magistrates  were  aathorized  to  grant  subfeus,  to  be  held  of 
the  buigh  in  feu-farm  and  heritage,  to  the  tenants  who  formerly  held  t^em,  or  others. 
This  system  of  subinfeudation,  thus  early  introduced,  and  sanctioned  at  a  period  when 
the  law  did  not  allow  of  such,  has  been  continued ;  so  that  now  the  whole,  or  nearly 
the  whole  territory  is  feued,  a  small  part  only  being  retained  by  the  community. 

But  still  the  tenure  as  between  tlie  burgh  and  the  Crown  ia  burgage.  Tlie  feuars 
hold  of  the  burgh  as  feudal  superiors,  and  the  burgh  of  the  Crown  under  the  original 
grant  So  that  if  it  be  law  that  lands  held  burgage  cannot  form  a  landward  part  of  a 
parish,  I  would  hesitate  in  finding,  that  if  the  buigh  should  feu  out  either  the  whole 
or  a  part,  holding  not  of  the  Crown  directly,  but  of  the  burgh,  that  the  lands  instantly 
changed  their  character,  and  ceased  to  be  burgal  in  a  question  with  the  minister,  (a  third 
party  totally  unconnected  with  the  contract  of  feu,)  while  their  tenure  remained  the 
same,  although  a  subvassalage  was  created.  The  case  might  be  different,  if,  by  procura- 
tory  of  resignation,  the  burgh  allowed  the  purchaser  to  enter  with  and  hold  directly  of 
the  Crown.  This  observation  leads  me  to  notice  one  or  two  small  properties  within  the 
territory  of  the  burgh  which  now  hold  directly  of  the  Crown.  There  is  the  citadel,  the 
one  merk  land  of  Donaldmoit,  and  the  lands  of  Slaphouse.  The  circumstances  of  all 
these  lands  are  peculiar.  There  is  no  trace  of  any  voluntary  surrender  of  them  by  the 
burgh  to  the  Crown.  The  first  was  plainly  an  act  of  usurpation  by  the  Protector.  The 
other  two  seem  to  have  come  to  hold  of  the  Crown,  as  lands  which  had  been  [1093]  feued 
to  religious  houses,  and,  on  their  suppression,  had  fallen  to  the  Crown.  This,  certainly, 
was  the  case  of  lands  belonging  to  the  monastery  of  Failf  urd.  Under  these  circum- 
stances, as  all  the  lands  are  still  described  as  lying  within  the  territory  of  the  burgh, 
and  as  the  original  charter  shows  that  they  were  burgage  lands,  though  they  now  hold 
of  the  Crown,  I  should  hesitate  to  say  that  they  becune  a  landward  part  of  the  parish, 
if  originally  the  same  lands  were  within  the  parish,  but  had  formerly  no  such  character 
belonging  to  them.  For  I  cannot  concur  with  the  charger  in  his  argument^  that  if  but 
a  single  acre  be  found  connected  with  a  burgh  which  holds  of  the  Crown,  that  will 
constitute  a  landward  district  of  the  parish,  and  carry  all  the  privileges  of  such  to  the 
minister. 
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I  do  not  find  it  any  where  laid  down  what  does  or  does  not  constitute  a  landward 
district  annexed  to  a  bui^^h ;  nor  does  it  appear  to  me  that  tenure  alone  will  form  the 
criterion.     In  truth,  I  cannot  find  any  better  definition  than  what  is  said  by  Erskine, 
speaking  of  an  analogous  right — a  right  to  a  glebe,  that  "  ministers  even  of  royal  burgh, 
where  any  part  of  the  parish  lies  in  the  country,  have  a  right  to  a  glebe,  where  the 
subject  is  rural,  as  contradistinguished  from  bui^.    This  may  be  a  popular,  but  it  is 
an  intelligible  description.    And  in  the  present  case,  when  I  look  to  the  size  and 
description  of  the  territory  of  the  burgh,  extending  three  miles  on  one  side,  and  four 
miles  on  another  into  the  country,  I  cannot  doubt  that  it  forms  a  landward  part  of  the 
parish  of  Ayr.    We  have  a  most  unequivocal  proof  of  this  in  the  circumstance  that 
teind  is  payable  out  of  these  very  lands.     In  1648  the  teinds  of  the  lands  in  the  parish 
of  Ayr  were  valued,  the  stock  and  teind  at  10  chalders,  8  bolls,  13  pecks,  victual,  and 
L.17  ;  and  a  stipend  is  modified  out  of  the  teinds,  and  localled  upon  the  heritors  of  the 
parish.     This  proves  that  there  is  such  a  rural  subject  within  this  parish,  and  of 
sufficient  extent  to  constitute  a  landward  district,  as  it  is  surely  in  vain  to  pretend  that 
teinds  can  be  payable  from  the  burgal  part  of  the  parish. 

I  have  not  hitherto  noticed  the  circumstance  that  the  lands  in  the  parish  of  Ayr 
are  not  rated  in  the  county  cess-books,  and  that  the  jurisdiction  of  the  Magistrates 
extends  over  them.  These  seem  easily  accounted  for  from  the  tenure  being  burgage, 
and  are  chiefly  useful  as  evidence  of  this  being  the  tenure  by  which  they  are  held ;  but 
if  the  tenure  be  not  sufficient  per  se  to  support  the  case  of  the  suspenders,  these  two 
items  will  afford  little,  unless,  what  is  not  pretended,  our  law  writers  had  laid  it  down 
that  a  landward  parish  must  be  valued  in  the  county  cess-books,  and  must  not  be 
subject  to  the  jurisdiction  of  the  burgh  to  which  it  is  annexed. 

But  these  circumstances  are  of  httle  value,  when  it  is  considered  that  both  are 
applicable  also  to  the  barony  of  Alloway,  which  is  not,  and  never  was  held  burgage,  as 
well  as  the  territory  of  the  burgh;  and  in  both  the  reason  is  the  same.    The 
Magistrates  wished  to  extend  their  jurisdiction  over  their  whole  property  burgal,  as 
well  as  that  of  which  they  were  proprietors.     Such  grants  of  exemption  from  the  juris- 
diction of  the  King's  [1094]  Courts  were  not  uncommon,  and  were  eagerly  sought  after, 
as  attended  with  important  privileges ;  but  while  the  exemption  affected  the  civil  con- 
stitution of  the  lands,  and  the  civil  rights  of  the  inhabitants,  it  never  could  change  their 
ecclesiastical  condition.     So  also  as  to  not  being  rated  in  the  cess-books;  when  this 
burden  was  first  imposed,  the  burgh  being  at  least  superior  of  the  territory  of  Ayr,  and 
proprietors  of  Alloway,  the  cess  which  was  imposed  upon  the  burgh  covered  all  their 
property,  and  they  imposed  a  proportion  of  it  upon  their  feuars,  who,  of  course,  could 
not  be  called  upon  to  pay  any  part  of  the  cess  imposed  on  the  county ;  and  at  that  time 
there  was  no  privilege  attached  to  lands,  on  account  of  paying  cess  within  the  county. 
While,  on  the  one  hand,  then,  I  am  of  opinion  that  a  burgh,  with  its  ordinary 
appendage  of  a  common  muir  or  burgh  roods  for  the  use  of  the  inhabitants,  even 
although  portions  of  these  should  in  time  come  to  be  feued  out,  would  not  constitute  a 
landward  district  to  the  burgal  parish;  on  the  other  hand,  I  have  no  hesitation  in 
thinking,  that  when  a  burgh  has  what,  in  the  language  of  their  conveyancing,  is  termed 
a  territory,  that  being  of  considerable  extent^  rural,  and  paying  teind,  this  would  be  a 
landward  district ;  and  in  this  case,  more  especially  when  I  observe  that  the  suspenders 
design  themselves  heritors  in  the  parish,  and  found  upon  that  title  to  appear,  and  that^ 
in  common  parlance,  the  landward  part  of  the  united  parishes  of  Ayr  and  Alloway  is 
used  as  a  well-known  description,  I  am  of  opinion  that  the  minister  of  Ayr,  independent 
of  his  character  of  minister  of  Alloway,  would  have  been  entitled  to  a  manse  under  this 
judgment  of  the  House  of  Lords. 
As  to  the  claim  for  manse  rent — 

Lord  Medwyn. — I  am  very  sorry  that  this  claim  is  opposed ;  but,  notwithstanding 
the  proceedings  in  the  case  of  Dunfermline,  where  we  see  the  case  of  Stein  going  the 
other  way,  and  consider  that  it  is  contrary  to  principle,  I  think  that  the  demand  cannot 
be  granted.  The  jurisdiction  of  presbyteries  is  very  peculiar.  They  can  decern  for  no 
sum  whatever,  but  can  only  ordain  the  heritors  to  build  a  manse,  and  that  alone  has  been 
done.  Then,  when  this  is  brought  here  by  suspension,  we  can  only  find  the  charge 
right  or  wrong. 

Lord  Glenlbb. — I  am  sorry  to  say  that  I  incline  to  concur.  There  can  be  no  doubt 
of  the  justice  of  the  claim ;  but  how  can  we  distinguish  this  case  from  the  ordinary 


730  AULD  V.   MAQI8TRATE8  OF  AYR,  &a  VL  Btaaw. 

causes  wheie  great  loss  arises  from  a  process  of  suspension  or  interdict,  and  yet  we 
cannot  allow  reparation  in  that  very  process  ?  Though  I  disapprove  of  the  conduct  of 
the  heritors,  I  cannot  get  over  the  point  of  form. 

Lord  Jubtios-Clbrk. — I  agree  with  your  Lordships  on  principle,  and  I  am  rather 
afraid  this  single  precedent  of  Dunfermline  is  not  sufficient  to  warrant  our  awarding  an 
allowance  in  this  process.  The  claim  from  the  date  of  the  decree  is  as  clear  as  noon- 
day, and  the  only  people  who  will  henefit  by  this  will  b&— not  the  heritors,  but  those 
who  conduct  the  cause. 

[1096]  Lord  AUoway  declined  voting,  as  he  was  an  heritor  of  the  parish ;  although 
his  Lordship  stated,  at  the  same  time,  that  he  did  not  concur  in  the  proceedings  of  ti^e 
heritors  who  opposed  this  claim. 
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J.  M'Farlanb,  Advocator  and  Defender. — Brown. 

W.  Watt,  Bespondent  and  Pursuer. — Cuninghame. 

R^erence  to  Oath. — ^A  reference  to  oath  cannot  be  received  in  an  incompetent  process, 
nor  as  to  a  fact  not  stated  in  the  record. 

After  the  judgment  mentioned  ante^  No.  202,  (which  see,)  was  pronounced  in  this 
case,  the  respondent  Watt  gave  in  a  minute,  offering  to  refer  to  the  oath  of  M'Farlane 
"  the  verity  of  the  facts  set  forth  in  his  libel,"  and  "  more  particularly  that  no  such 
sum  as  L.75  was  paid  on  the  7th  of  March  1820  by  any  party  to  account  of  the 
defender's  bill  referred  to  in  the  libel ;  that  the  marking  of  that  alleged  payment  on 
the  back  of  the  bill  was  made  in  error ;  that  the  defender  was  aware  of  that  fact  when 
he  signed  the  discharge  in  &vour  of  Hugh  M'Farlane ;  and  that  the  said  bill^  to  the 
extent  of  the  said  L.75  and  interest,  is  still  unpaid." 

[1096]  Objected  by  M'Farlane : — 1.  When  the  cause  was  formerly  decided,  the 
Court  were  unanimously  of  opinion,  that,  supposing  the  pursuer's  statements  to  be  true, 
the  holograph  discharge  granted  by  the  respondent  could  only  be  set  aside  in  a  formal 
action  of  reduction,  and  that  this  summary  process  before  the  Sheriff  was  incompetent ; 
the  interlocutor  actually  pronounced,  advocating  and  assoilzieingi  does  not  preclude  this 
plea,  and  consequently  it  follows  that  the  reference  cannot  be  sustained  as  being  in  an 
incompetent  process.  2.  The  only  fact  referred,  which,  agreeably  to  the  grounds  of 
the  decision  by  the  Court,  can  be  considered  relevant,  is,  that  the  advocator  was  aware, 
when  he  signed  the  discharge  in  favour  of  Hugh  M'Farlane,  that  the  marking  on  the 
bill  had  been  made  in  error ;  but  that  fact  is  not  set  forth  in  the  libel  or  the  record ; 
and  the  opposite  averment  by  the  advocator,  that  he  signed  the  discharge  on  the  faith 
of  that  marking,  is  not  denied. 

The  Court  refused  the  reference  in  this  process  as  incompetent,  reserving  to  the 
respondent  to  institute  such  action  of  reduction  as  he  may  be  advised. 

Lord  Jubticb-Clbrk. — There  was  certainly  an  error  in  our  interlocutor,  which  should 
have  *'  dismissed  "  the  process,  instead  of  "  assoikieing ; "  for  it  was  impossible  that  we 
could  have  meant  to  preclude  a  reduction,  which  I  think  we  should  now  reserve,  if 
necessary.  I  am  much  moved,  too,  by  the  second  objection,  that  the  only  relevant 
averment  is  new  in  the  cause ;  and  I  think  the  reference  incompetent. 

Lord  Glbnlbb. — I  agree.  There  cannot  be  a  competent  reference  without  a  com- 
petent process. 

Lord  Allowat. — Although  the  term  should  have  been  ''dismiss"  instead  of 
'*  assoilzie  "  in  our  interlocutor,  still  the  absolvitor  might  have  proceeded  on  the  incom- 
petency, and  therefore,  on  that  account,  I  would  refuse  the  reference ;  but  I  also  entirely 
concur  on  the  last  ground,  that  we  cannot  allow  a  new  averment,  after  a  record  has 
been  closed,  to  be  proved  by  reference. 
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No.  425.  VI.  Shaw  1097.    8  July  1828.     Ist  Div.— Lord  Newton. 

Sir  W.  F.  Eliott,  Suspender.— 2>.  of  F.  Moncreif—E.  Bell 
J.  Clbghorn  and  Others,  Chargers. — Jameson — ItiUherfurd, 


Arrestment,  Becall  of. — Arrestments  on  a  depending  action  for  L.20,000  against  aa  heir 
of  entail  recalled  on  caution  for  L.5000. 

Sir  W.  F.  Eliott,  as  heir  of  entail  of  the  estate  of  Stohbs,  obtained  a  decree  of 
reduction  of  certain  sales  made  by  his  father  to  Cleghorn  and  others  for  redemption  of 
the  land-tax,  reserving  to  them  "their  claims  for  repetition  of  the  price  from  the 
pursuer,  in  so  far  as  any  part  of  it  was  applied  to  redeem  the  land-tax,  and  to  discharge 
the  burdens  which  either  affected,  or  which  could  have  been  made  to  affect,  the  entailed 
estate,  or  the  pursuer,  the  heir  in  possession ;  as  also  reserving  to  the  defenders  any 
claim  they  may  have  for  meUorations  on  the  lands  respectively  purchased  by  them,  and 
to  the  pursuer,  on  all  these  points,  his  objections,  as  accords."  (See  ante,  Vol.  lY.  Ko. 
289.)    This  judgment  was  affirmed  on  appeal.^ 

Cleghorn  and  others  having  brought  an  action  against  Sir  William,  concluding  for 
payment  of  these  sums,  executed  arrestments,  to  the  extent  of  L.  20,000,  in  the  hands 
of  the  tenants  both  of  Stobbs  and  of  the  entailed  estate  of  Wells,  of  which  Sir  William 
was  the  heir  in  possession.  He  then  presented  a  bill,  in  which  he  prayed  "  for  letters 
of  loosing  arrestment  at  my  instance  in  the  premises,  and  that  without  caution  or  con- 
signation," on  the  ground  that  he  did  not  represent  his  father,  and  that  otherwise  he 
was  not  liable  for  the  sums  claimed. 

The  Lord  Ordinary  refused  the  bill  in  respect  that  it  was  offered  without  caution  or 
consignation,  and  at  the  same  time  issued  this  note : — "  When  a  bill  of  the  present 
nature  respects  arrestments  used  on  a  depending  action,  the  Lord  Ordinary  cannot  enter 
into  the  merits  or  probability  of  success  in  the  action.  He  must  presume  it  to  be  well 
founded,  unless  it  is  plainly  and  obviously  groundless,  and  instituted  merely  for  the 
purpose  of  harassing  the  defender.  Now  an  action  cannot  well  be  held  to  [1098]  be 
plainly  groundless,  which  is  brought  for  enforcing  claims  expressly  reserved  by  the 
Court  in  reducing  the  sales.  When  the  amount  of  what  is  demanded  by  the  action  is 
plainly  a  random  charge,  the  Lord  Ordinary  has,  on  cause  shown,  the  power,  not  of 
loosing  without  caution,  but  of  restricting  the  amount  of  the  caution  to  be  found,  to 
what  may  appear  reasonable  in  the  circmnstances.  But  no  demand  for  such  restriction  is 
made  by  the  present  bill,  supposing  it  were  competent  in  this  particular  action  to  ask 
for  restriction." 

Sir  William  having  reclaimed,  the  Court,  after  superseding  the  case  for  an  extra- 
judicial arrangement}  which,  however,  failed,  altered,  and  recalled  the  arrestments  on 
caution  for  L.5000. 

The  Judges  were  of  opinion  that,  under  the  peculiar  circumstances  of  this  case,  they 
might  competently  interfere  so  as  to  do  that  justice  between  the  parties,  which  they 
themselves  ought  to  have  done  extrcgudicially.  None  of  their  Lordships  expressed  any 
difficulty  on  the  point  of  competency  noticed  by  the  Lord  Ordinary. 


1  See  Wilson  and  Shaw's  Appeal  Cases  for  1828,  p.  60.     [3  W.  &  S.  60,  5  S.R.R. 
(H.L.)24.1 
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No,  427.  VI.  Shaw  1101.    8  July  1828.    2iid  Div.— Lord  Newton. 

W.  Cabbbll  and  Others,  CJomplamere. — D.  of  F,  Mimcreiff — GoclAum — 

Gibson-Craig, 

Miller's  Trustee,  Eespondent — Sol-Gen.  Hope — More — Alison. 

Also, 

J.  Miller  and  Trustee,  Petitioners. 

W.  Cabbell  and  Others,  Respondents. 

Sequestration — Trustee — [Removal  of  Trustee], — ^The  father  of  a  bankrapt^  who 
originally  stated  his  debt  against  his  son  to  be  h.li2^  having,  for  the  purpose  of 
carrying  through  his  son's  composition,  by  several  additional  claims  and  affidavits, 
raised  his  debt  to  upwards  of  L.  17,000,  under  extremely  suspicious  circumstances  as 
to  the  verity  of  lus  claims ;  and  having  thereafter  split  one  of  his  debts  into  various 
small  sums,  and  given  orders  of  payment  for  them  to  a  number  of  individuals,  who 
made  affidavits  thereto,  and  were  ranked  as  creditors  on  his  son's  estates ;  and  having 
thereby  secured  an  apparent  majority  in  number  and  value  in  favour  of  his  son's  offer 
of  composition ;  and  the  trustee,  who  was  cognisant  of  and  assisting  in  these  pro- 
ceedings, having  reported,  in  the  usual  terms,  that  there  was  a  majority  in  number 
and  value  who  had  agreed  to  the  composition,  without  alluding,  however,  to  the 
manner  in  which  this  majority  had  been  obtained — Held, — 1. — That  the  trustee's 
conduct  afforded  sufficient  grounds  for  the  Court  to  remove  him  from  his  office,  on  a 
petition  and  complaint  against  him  at  the  instance  of  certain  creditors. — 2. — ^That 
creditors  might  sist  themselves  as  parties  to  such  a  complaint  after  it  has  been 
presented ; — and, — 3. — ^The  Ck)urt  at  the  same  time  refused,  hoc  statu^  to  approve  of 
the  composition,  and  likewise  refused  to  renew  the  bankrupt's  personal  protection. 

Joseph  Miller,  merchant  in  Edinburgh,  was  sequestrated,  in  February  1827,  on  a 
petition  in  which  his  father  Oeorge  Miller  was  the  concurring  creditor.  The  debt  then 
affirmed  to  as  due  to  the  father  amounted  to  only  L.142,  10a ;  but^  at  the  meeting  for 
the  election  of  a  trustee,  he  produced  an  additional  claim,  with  an  affirmation,  (he 
being  a  Quaker,)  to  a  debt  of  L.1261,  5s.  3d.  About  three  weeks  before  the  sequestra- 
tion, the  bankrupt  had  stated  in  a  letter  to  one  of  his  creditors — "  My  whole  debts, 
including  my  debt  to  my  father,  do  not  exceed  L.3500.  Of  this,  L.1200  is  due  to  my 
father."  But  upon  his  having,  in  the  month  of  May,  offered  a  composition  of  one 
shilling  in  the  pound,  the  father  George  Miller,  between  the  date  of  the  offer  and  the 
second  meeting  for  finally  considering  it,  produced,  within  a  few  days  of  each  other, 
four  additional  claims,  with  corresponding  affirmations,  three  of  which  were  in  the 
handwriting  of  the  bankrupt^  making  a  toted  debt  due  to  him  of  L.17,297  : 5  : 4.  These 
claims  were  all  received  by  the  trustee  (whose  son  was  married  to  a  sister  of  the 
bankrupt)  without  investigation,  although  the  books  of  the  bankrupt,  even  with  two 
entries  of  L.1100  and  L.1000,  which  were  clearly  ex  post  facto  fabrications,  (one  of 
them,  dated  in  1822,  being  admitted  by  the  bankrupt  to  have  been  made  in  1826,) 
[1102]  only  stated  the  debit  to  his  father  to  amoun6  to  L.7815.  It  further  appeared, 
that  one  of  the  documents  of  debt  affirmed  to  by  the  father,  being  an  acknowledgment 
by  the  bankrupt  of  the  receipt  of  L.1000,  "  dated  12th  month  (December)  1822,"  was 
written  on  paper  bearing  the  water-mark  of  1824 ;  and  in  the  books  of  the  father  (which 
were  produced  under  a  diligence  in  this  process),  the  entries  in  hia  son's  account,  to 
correspond  with  his  claims,  were  acknowledged  by  the  father  to  have  been  inserted 
*'  after  his  son  Joseph  had  applied  for  the  approval  of  a  composition."  By  means  of 
the  additional  debt  thus  ranked  on  the  bankrupt's  estate,  there  was  secured  a  majority 
in  value  sufficient  to  carry  through  the  composition ;  but  as  a  megority  in  numb^  was 
also  necessary,  the  following  plan  was  fallen  upon  for  obtaining  it : — George  Miller, 
the  father,  granted  to  forty-two  different  individuals  indorsements  or  orders  to  pay  to 
them  certain  small  parts  of  his  debt^  commonly  about  L.21  or  L.22  each.  He  then 
caused  them  to  make  affidavits  to  the  debts  so  indorsed  to  them,  (the  greater  part  of 
which  were  written  in  the  bankrupt's  own  hand,)  and  also  to  sign  mandates,  written 
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(chiefly  by  the  bankrupt)  on  the  back  of  the  affidavits,  in  favour  of  two  of  his  particular 
friends.  All  these  cbdms  were  received,  and  these  individuals  ranked  by  the  trustee, 
who  admitted  that  he  was  in  knowledge  of  these  proceedings ;  and  in  the  different 
indorsements  or  affidavits  there  were  several  words  inserted  in  his  handwriting,  as  if  he 
had  revised  the  whole.  In  this  manner  an  apparent  majority  of  nine  tenths  in  number 
and  value  was  obtained  at  the  meeting  for  finally  accepting  the  composition  offered  by 
the  bankrupt ;  and,  on  its  being  accepted  at  this  meeting,  a  petition  for  approval  and 
dischaige  was  presented  to  the  Court,  with  the  concurrence  of  the  trustee,  who  returned 
a  report  in  the  usual  style,  stating  that  the  composition  had  been  accepted  by  nine 
tenths  of  the  creditors  in  number  and  value,  but  without  taking  the  least  notice  of  the 
proceedings  above  mentioned,  of  which  he  was  cognisant,  whereby  that  majority  had 
been  created.  This  petition  was  opposed  by  Cabbell,  cashier  of  the  Glasgow  Bank, 
and  other  creditors,  who  likewise  presented  a  petition  and  complaint,  complaining  of 
the  conduct  of  the  trustee,  and  praying  to  have  him  removed  from  his  office,  as  guilty 
of  gross  misconduct  and  deception  in  conniving  at  and  assisting  in  the  dishonest  and 
illegal  device  which  had  been  practised  to  carry  through  the  bankrupt's  offer  of 
composition.  They  also  opposed  the  composition  as  totally  inadequate,  and  on  other 
grounds  to  which  it  is  unnecessary  to  advert. 

The  Court  remitted  both  petitions  to  the  Lord  Ordinary.  [1103]  While  before  his 
Lordship,  several  additional  creditors  sisted  themselves  as  complainers;  but  it  was 
objected  that  they  were  not  entitled  to  sist  themselves  after  the  complaint  was  presented ; 
and  it  was  also  disputed  whether,  even  with  them,  the  complainers  amounted  to  one 
fourth  of  the  whole  creditors  or  not. 

The  Lord  Ordinary  having  prepared  the  cause  on  both  petitions,  reported  them  to 
the  Clourt.  Their  Lordships  unanimously  removed  the  trustee  from  his  office,  with 
expenses  of  process  against  him  personally,  and  appointed  a  day  for  the  election  of  a 
successor.  They  also  refused  the  bankrupt's  petition  for  approval  of  a  composition, 
but  only  in  hoc  gtait^  in  respect  that,  by  the  total  failure  of  the  composition  once 
offered,  it  became  impossible  ever  to  carry  through  another,  without  the  consent  of 
every  individual  creditor. 

The  Courts  at  the  same  time,  refused  a  petition  by  the  bankrupt  for  a  renewal  of 
his  personal  protection. 

Lord  Jubtiob-Clerk. — ^This  presents  one  of  the  most  important  questions  regarding 
sequestration  law  that  has  occurred  since  I  sat  here.  We  must  firs^  however,  settle  a 
preliminary  point  of  some  importance — whether  the  creditors  sisting  themselves, 
subsequently  to  the  complaint  being  presented,  are  entitled  to  do  so  ?  Now,  as  there 
is  no  limitation  as  to  time,  it  does  appear  to  me  competent  for  any  creditor  to  make 
appearance  before  judgment.  But,  then,  another  question  arises — whether,  after 
admitting  them,  we  have  one  fourth  of  the  creditors  entitled  to  pray  for  the  removal 
of  the  trustee )  Now  I  have  not  been  able,  with  the  contradictory  statements  before 
us,  to  arrive  at  any  satisfactory  conclusion  on  this  matter.  But  I  concur  in  what  is 
laid  down  by  Mr.  Bell,  that  if,  in  the  course  of  any  proceedings  whatever,  even  at  the 
instance  of  one  creditor  alone,  there  appears  to  exist  criminality  of  such  magnitude  cus 
calls  for  interference,  the  Court  have  power,  and  it  is  their  duty  in  such  a  case,  to 
remove  the  trustee.  Then,  if  I  am  right  in  this,  the  question  comes  to  be,  are  there 
sufficient  grounds  established  for  removing  this  trustee  ?  The  most  remarkable  feature 
in  the  case  is  the  way  carved  out  for  bringing  forward  this  enormous  claim  by  the 
father,  which  has  swelled  from  L.  142  to  L.  17,000.  This  debt  was  brought  forward  by 
four  or  five  different  new  claims  and  new  affirmations,  at  the  critical  moment  when  the 
matter  of  the  composition  was  to  be  decided.  The  trustee  admits  this  to  have  been  an 
extraordinary  procedure.  But,  considering  the  situation  in  which  this  person  stood 
connected  with  the  bankrupt,  if  there  ever  was  a  case  where  it  was  the  trustee's  duty 
to  sift  minutely  every  thing,  it  was  here ;  and  when  he  saw  the  documents  on  which 
the  claims  were  founded,  it  was  his  bounden  duty  to  require  verification  of  them  in  the 
most  satisfactory  manner,  and  to  follow  this  up  by  a  rigid  scrutiny  of  the  books.  Then, 
what  does  appear  from  the  books  and  examinations )  There  has  been  a  freedom  taken 
with  the  books  here,  not  exhibited  in  any  case  I  have  ever  known.  Li  one  instance, 
[1104]  entries  bearing  the  date  of  1822  are  acknowledged  to  have  been  made  in  1826. 
It  is  impossible  to  give  credit  to  the  trustee  having  satisfied  himself  of  the  verity  of 
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these  clamiB,  when  he  most  have  ohserved  the  books  to  be  false  and  fabricated.  Nor 
can  we  shut  our  eyes  to  this,  that,  in  the  document  addressed  to  one  of  the  creditors  by 
the  bankrupt^  only  twenty-seven  days  before  the  sequestration,  he  says,  ''My  debts, 
including  my  fatheads,  do  not  exceed  L.3000,  and  of  this  my  fathers  amount  to  L.1200 ; " 
besides  many  other  pieces  of  dear  evidence,  which  must  have  satisfied  the  trustee  of 
the  nature  of  these  new  claims ;  yet  he  has  sustained  the  father's  claim  to  the  enormous 
demand  now  made.  Then  I  must  notice,  as  to  one  of  the  documents  to  which  affima- 
tion  is  made  by  this  Quaker,  that  the  paper  on  which  the  acknowledgment  is  written 
was  made  two  years  later  than  the  date  which  the  acknowledgment  bears.  We  must 
presume  the  trustee  knew  nothing  of  this ;  but  then,  considering  the  circumstances, 
and  his  knowledge  of  the  purpose  for  which  these  new  claims  were  made,  he  ought  to 
have  investigated  and  examined  this  allied  acknowledgment,  which  certainly  had  no 
existence  till  1824,  though  affirmed  to  have  been  granted  in  1822.  We  come  now  to 
another  matter  as  to  the  concurrence  to  the  composition,  viz.  the  securing  a  nugority  in 
number,  as  well  as  in  value.  Now  look  at  the  fact  admitted  to  have  been  Imown  to 
the  trustee  of  this  man's  cutting  down  one  of  his  claims  into  forty-two  assignations 
written  by  the  son,  and  on  whidi  are  to  be  found  words  in  the  handwriting  of  the 
trustee  himself.  The  trustee  acknowledges  that  he  knew  the  object  in  view ;  but  he 
says  that  he  came  to  the  conclusion  that  he  could  not  object  to  it,  and  felt  it  to  be  his 
duty  to  receive  them  all  as  creditors,  and  to  report  the  requisite  concurrence, — ^repre- 
senting, of  course,  to  the  Court  that  every  thing  was  properly  conducted.  This  is  one 
ground,  though  there  had  been  nothing  else,  decisive,  that  knowing  this  proceeding,  as 
he  did,  of  cutting  down  part  of  the  Other's  debt,  and  fraudulently  using  the  several 
assignations  to  carry  through  the  composition,  the  trustee  did  not  do  his  duty  in  stating 
this  matter  to  the  Court.  It  was  Ida  most  sacred  duty  to  have  laid  this  before  the 
Court ;  but^  instead  of  that,  he  prepared  a  report  that  might  have  been  returned  in  the 
most  correct  sequestration  that  ever  occurred.  This  is  a  most  serious  and  important 
case ;  and  I  conceive  it  to  be  the  indispensable  duty  of  the  Court  to  remove  the  trustee 
from  his  office.  And  on  the  other  matter  of  the  composition,  it  is  quite  impossible  to 
give  the  least  countenance  to  it;  and  the  only  difficulty  is,  whether  we  should  not 
direct  the  attention  of  the  Public  Prosecutor  to  the  proceedings  which  have  taken  place 
in  this  sequestration. 

Lord  Glbnlee. — ^There  are  many  grounds  of  complaint  which  it  is  unnecessary  to 
inquire  into,  as  some  matters  are  so  sufficient  as  to  supersede  aU  others ;  and  they  are 
sufficiently  vouched  to  warrant  the  removal  of  the  trustee.  It  is  clear  that  any  one 
creditor  is  entitled  to  bring  the  conduct  of  the  trustee  before  the  Courts  who,  if  they 
see  cause,  are  entitled  to  remove  him.  Whether  the  trustee  engaged  in  these  trans- 
actions or  not^  it  was  his  duty  to  lay  them  before  the  Court  These  pretended 
assignations  are  not  sufficient  to  make  the  holders  of  them  creditors ;  they  [1106]  are 
mere  orders  to  pay,  and  they  do  not  transfer  the  debt.  They  do  not  import  that  the 
holders  are  to  receive  any  thing  for  themselves,  but  merely  for  old  Miller;  so  that  not 
merely  in  fact,  but  in  form,  they  were  not  entitled  to  be  considered  as  creditprs,  but 
only  holders  of  these  orders  for  behoof  of  Miller  alone ;  and  he  could  not  both  vote  by 
himself  and  by  procuration.  But,  at  any  rate,  the  contrivance  is  so  patent,  that  it  was 
the  trustee's  duty  to  bring  it  before  the  Court.  Besides,  a  conjunct  and  confident 
person  cannot  be  a  trustee ;  and  where  evidence  of  confidence,  which  would  have  barred 
the  election,  is  discovered  afterwards,  that  is  sufficient  to  warrant  removal  Without, 
however,  going  into  the  other  considerations^  the  &ilure  of  his  duty  in  this  matter  is 
sufficient  ground  for  removing  him.  As  to  the  composition  itself,  I  do  not  need  to  say 
any  thing  about  it.  Suppose  all  the  claims  were  good,  still,  though  the  majority  of 
nine  tenths  is  a  sine  qua  turn  to  enable  us  to  approve  of  the  composition,  yet,  if  one 
creditor  shows  grounds,  we  may  refuse ;  and  these  people  agreeing  to  accept  the  com- 
position is  no  evidence  whatever  to  show  that  it  is  reasonable. 

Lord  Allowat. — I  concur  so  entirely  with  what  has  been  stated  by  your  Lordship 
and  Lord  Glenlee,  that  I  will  not  take  up  the  time  of  the  Court  by  saying  more  than 
that  I  agree.  But  I  would  rather  supersede  the  matter  of  composition  till  inquiry  has , 
been  made  by  the  next  trustee,  though  it  is  clear  we  cannot  approve  of  it  at  present, 
as,  if  we  refuse  it  now,  it  can  never  be  carried  through  without  the  consent  of  every 
individual  creditor. 

[Cf.  Bichmond  ^  Co.  v.  M'Phun,  16  D.  547.] 
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No.  429.  yi.  Shaw  1106.    9  July  1828.     1st  Div.— Lord  Meadowbank. 

W.  Allan  and  Others,  Pursuers. — Cockbv/m — Cuninghamt, 

J.  Oloysb,  Defender. — Sol.-Gen,  Hope — A,  MdcneUl. 

Jurisdiction, — Held  that  a  summons  concluding  for  L.27  was  incompetent  in  the  Court 
of  Session,  in  respect  that  the  defender,  who  pleaded  a  counter  claim  of  L.1 :  10  :  4, 
had  offered  to  pay  the  halance  hefore  the  action  was  raised. 

The  pursuers,  as  trustees  of  the  New  Markets  Company,  having  let  a  house  to 
Glover  at  the  rent  of  L.54  per  annum,  raised  an  action  against  him  hefore  this  Court 
for  the  first  half  year's  rent,  being  L.27.  In  defence,  he  stated  that  he  had  incurred 
an  expense  of  L.1 :  10 :  4  for  repairs,  and  that  he  had  offered  to  pay  the  balance,  which 
was  rejected ;  so  that  the  only  sum  in  dispute  was  the  L.1 :  10  :  4,  and  therefore  the 
action  was  incompetent. 

The  Lord  Ordinary,  after  allowing  a  proof  by  havers  as  to  the  offer,  (which  was 
taken,)  "dismissed  the  action  as  incompetent  in  this  Courts"  'Mn  respect  the  tender  of 
L.25  is  instructed  to  have  been  made  by  the  defender  previous  to  the  action  being 
raised,"  and  found  expenses  due. 

The  pursuers  having  reclaimed, 

Gockhurn  maintained,  that  as  the  Act  of  Parliament  declared  that  only  actions  for 
less  than  L.25  were  incompetent  in  this  Court,  and  as  the  present  action  was  for  L.27, 
and  the  Court,  in  judging  of  the  competency,  must  look  at  the  sammons,  without  refer- 
ence to  any  defence  which  might  be  stated  as  to  the  validity  of  the  claim,  it  was 
impossible  to  hold  the  present  action  incompetent ;  and  accordingly  this  point  was  so 
decided  in  the  unreported  case  of  Fraser  and  Macbean  against  Chisholm,  29th  Jime 
1820.  Besides,  a  proof  had  been  allowed  and  taken,  and  judg-  [1107]  -ment  was  pro- 
nounced on  advising  that  proof ;  so  that  in  truth  the  competency  has  been  sustained. 

The  Courtj  however,  by  a  majority,  adhered.^ 

Lord  Balorat. — In  judging  as  to  the  competency  of  this  action,  we  can  only  look 
at  the  conclusions  of  the  summons.  If  the  demand  there  made  exceeds  L.25,  we  can- 
not refuse  to  entertain  it.  Now,  how  does  this  case  stand  ?  The  pursuers,  founding 
on  a  lease,  raise  an  action  for  the  first  moiety  of  the  rent,  being  L.27.  The  defender 
admits  that  that  is  the  rent ;  but  he  pleads,  by  way  of  exception  or  defence,  that  he 
has  a  counter  claim  of  L.1 :  10  :  4,  which  is  denied  by  the  pursuers,  who  maintain  that 
they  have  right  to  the  whole  L.27.  It  may  be  that^  on  the  merits,  they  are  wrong ; 
but  that  cannot  affect  the  question  of  jurisdiction.  It  happens  daily  that  actions  of 
count  and  reckoning  are  brought^  concluding  for  large  sums ;  but  when  the  merits  are 
investigated,  it  is  found  that  there  is  perhaps  only  L.5,  or  nothing  at  all,  due ;  and 
would  you  dismiss  such  a  case  as  incompetent  ?  The  proper  redress  in  such  cases  is  to 
award  expenses.  If,  therefore,  a  summons  is  brought,  hand  fide  setting  forth  a  claim 
above  L.25,  I  apprehend  we  have  no  right  to  refuse  to  entertain  it. 

Lord  Gillibs. — I  cannot  concur  in  the  general  doctrine  which  has  been  laid  down. 
Suppose  a  lease  for  a  rent  of  L.200,  for  payment  of  which  I  bring  an  action,  and  my 
tenant  holds  good  counter  claims  to  the  extent  of  L.1 90,  and  consigns  the  balance,  being 
L.10,  with  the  clerk,  is  it  possible  to  maintain,  that  where  the  only  sum  in  dispute  is 
L.10,  the  action  can  be  competent  in  this  Court)  Or  suppose  he  previously  tenders 
the  L.10,  or  lodges  it  in  bank,  there  is  truly  no  cause  between  the  parties,  except  as  to 
the  L.10.  But  my  difficulty  here  is  on  the  specialty,  for  I  do  not  think  the  tender  was 
properly  made ;  and  theref ore,  on  this  ground,  I  am  for  altering. 

Lord  Craigie. — I  concur  with  Lord  Gillies  on  the  general  ground ;  but  I  differ 
from  him  as  to  the  specialty,  and  think  that  the  interlocutor  should  be  adhered  to. 

Lord  Balgrat. — I  am  clear  for  altering. 

Lord  Gilliib. — I  have  altered  my  opinion  on  the  specialty,  and  am  now  for 
adhering. 

I  M'Ewan,  Feb.  12,  1824,  {ante,  Vol.  IL  No.  654);  see  Taylor,  Nov.  17,  1824, 
ante,  Vol.  IIL  No.  209,  and  Giffen,  Nov.  17,  1824,  (ib.  No.  217).  These  cases  were 
not  brought  before  the  Court, 
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No.  432.  VL  Shaw  1110.    9  July  1828.    let  DiT.— Lord  Newton. 

J.  R.  Hakt,  Pursuer. — A.  Bdl, 
G.  M'Kenzie  Boss  and  J.  Dunlop,  Defenders. — Skene — Tavxe. 

Heritable  Creditor, — Ciicumatances  under  which  a  reduction  by  an  heritable  creditor  of 
a  lease  granted  by  the  proprietor,  on  the  allegation  that  it  was  to  his  prejudice,  was 
dismissed. 

Hart,  as  an  heritable  creditor  by  bond  of  annuity  over  the  estate  of  Ross,  raised  an 
action  of  reduction  of  a  lease  granted  by  Ross  to  Dunlop,  on  the  allegation  that  it  had 
been  given  fraudulently,  at  an  inadequate  rent^  and  to  his  prejudice.  On  advising  a 
proof,  the  Lord  Ordinary  and  the  Court,  being  satisfied  that  the  lands  had  been  let  at  a 
fair  rent,  and  that  no  fraud  was  proved,  assoilzied  the  defenders. 

LoBD  GiLUBS  observed,  that  mere  inadequacy  of  rent,  without  fraud,  was  not 
relevant.  It  might  be  an  ingredient  in  proof  of  fraud,  but,  per  se,  could  not  warrant  a 
reduction  of  the  lease. 
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G.  ScHUURMANS  and  Sons,  and  Mandatories,  Complainera — BtUher/urd — 

Hopkirk. 

G.  GoLDiE,  Trustee  on  the  Sequestrated  Estate  of  J.  C.  Tweedie,  Respondent 

— Cockbum — Zothian. 

Sale — Stoppage  in  Transitu — Bankrupt — ^A  party  having  ordered  goods  from  a  foreign 
merchant,  which  were  shipped  by  a  general  vessel ;  and,  on  the  arrival  of  the  ves^ 
at  the  port  of  delivery,  having  entered  the  goods  at  the  Custom-house  in  his  own 
name,  and  paid  the  duty,  but  not  the  freight ;  and  having  several  days  [1111]  there- 
after taken  delivery  of  the  goods ;  but  in  the  mean  time  having  become  bankrupt^ 
and  intimated  a  suspension  of  payment  to  his  creditors  the  day  before  he  thus  took 
delivery,  withholding,  however,  from  the  agent  of  the  vendor  any  notice  till  after  the 
delivery  had  been  completed — Held,  in  a  question  between  the  vendor  and  the  trustee 
of  the  vendee, — 1. — That  the  goods  were  still  in  transitu  at  the  period  of  the  bank- 
ruptcy;— and, — 2. — ^That  the  creditors  of  the  vendee  were  not  entitled  to  take 
advantage  of  the  delivery  fraudulently  obtained  by  him ;  but  that  the  vendor  was 
entitled  to  a  preference  over  the  goods  for  the  price,  as  if  he  had  actually  stopped 
them. 

On  the  9th  of  December  1825,  the  complainers  Gerrit  Schuurmans  and  Sons, 
merchants  in  Rotterdam,  in  consequence  of  a  previous  order,  shipped  a  quantity  of 
cheese  for  John  Carlier  Tweedie,  merchant  in  Leith,  on  board  a  genenJ  ship  bound  for 
that  port ;  and,  of  the  same  date,  drew  on  him  a  bill  for  the  price,  which  was  never 
accepted  or  retired.  The  vessel  arrived  at  Leith  on  the  21st  of  December,  and  on  the 
23d  the  cheese  was  entered  at  the  Custom-house  in  the  name  of  Tweedie,  who  paid  the 
duty  on  the  whole  quantity,  with  a  small  exception,  usually  retained  till  it  is  ascer- 
tained, on  delivery,  if  there  is  any  waste  or  deficiency  in  the  quantity.  The  vessel 
began  to  discharge  her  cargo  on  the  26th  ;  but  the  cheese  in  question  was  not  landed 
or  actually  delivered  till  the  5th  and  6th  of  January,  up  to  which  time  it  did  not 
appear  that  the  freight  had  been  paid.  On  the  4th  of  January,  prior  to  the  delivery 
of  any  part  of  the  cheese,  Tweedie  addressed  circulars  to  his  English  creditors^  inti- 
mating his  insolvency  and  suspension  of  payment,  and  calling  a  meeting  of  his  creditors 
for  the  11th ;  and  on  the  same  day  he  addressed  a  similar  intimation  to  a  Scotch  house, 
from  whom  he  had  purchased  a  puncheon  of  spirits  about  a  fortnight  previously, 
requesting  them  to  take  it  back,  as  he  was  unable  to  pay  for  it ;  and  it  was  taken  back 
accordingly.  To  his  other  Scotch  creditors  intimation  of  his  insolvency  was  made  by 
circulars  dated  the  5th  of  January,  the  day  on  which  delivery  of  the  cheese  was  com- 
menced ;  but  the  circular  addressed  to  the  agents  of  the  complainers,  who  resided  in 
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Edinburgh,  as  appeared  from  the  post-mark,  was  not  put  into  the  Leith  Po6tK>ffice  till 
the  evening  of  the  6th,  those  to  the  other  creditors  having  been  dispatched  on  the  5th. 
Before  this  intimation  could  be  received  by  the  complamers'  agents,  the  whole  of  the 
cheese  had  been  delivered;  but  a  sequestration  having  been  subsequently  awarded 
against  Tweedie,  they  claimed  a  preference  for  the  price  over  the  cheese  in  question. 
Goldie,  the  trustee,  having  refused  to  allow  this  preference,  and  ranked  the  complainers 
merely  for  a  dividend,  they  presented  a  petition  and  complaint  against  his  judgment. 
Cases  having  been  ordered,  the  complainers  pleaded — 

1.  The  goods  in  question  were  still  in  transitu  on  the  4th  of  [1112]  January,  when 
Tweedie  avowed  his  insolvency ;  for,  though  arrived  at  the  port  of  delivery,  they  were 
still  in  possession  of  the  shipmaster,  who  had  a  lien  over  them  for  his  freight,  and  so 
they  were  liable  to  have  been  stopped  by  the  vendor,  the  price  not  being  paid. 

2.  The  avowed  bankruptcy  of  the  vendee,  prior  to  delivery,  operated  as  a  stoppage 
or  countermand.  This  is,  no  doubt,  contrary  to  the  rule  adopted  in  the  English 
Courts;  but  the  establishment  of  that  rule  in  England  has  always  been  lamented 
by  the  Judges  in  that  country ;  while  in  Scotland,  although  there  has  been  no  judg- 
ment on  the  precise  pointy  the  opinions  of  the  Judges  have  always  uniformly  been  in 
favour  of  the  doctrine  that  avowed  bankruptcy  operates  as  a  stoppage;  and  these 
opinions  are  not  at  all  affected  by  the  reversal  in  the  House  of  Lords  of  the  judgment 
in  the  case  of  Allan  Stewart  and  Company,  as  that  did  no  more  than  put  an  end  to  the 
rule  by  which  the  presumed  fraud  was  extended  to  the  three  days  before  the  bank- 
ruptcy; and, 

3.  In  the  present  case  the  vendee  committed  an  actual  fraud  by  withholding  from 
the  complainer's  agents  the  intimation  which  he  sent  to  his  other  creditors,  whereby 
alone  they  were  prevented  from  stopping ;  and  consequently  neither  he,  nor  his  creditors 
standing  in  his  right,  are  entitled  to  take  advantage  of  the  delivery  obtained  in  conse- 
quence of  the  wrong  committed  by  him. 

Pleaded  for  the  trustee — 

1»  The  entering  of  the  goods  at  the  Custom-house  by  Tweedie  in  his  own  name  and 
the  payment  by  him  of  the  duties,  was  an  act  of  ownership  creating  a  constructive 
delivery,  which  put  an  end  to  the  transitfis  prior  to  the  4th  of  January. 

2.  There  is  no  authority  in  the  law  of  Scotland  for  holding  the  avowed  bankruptcy 
of  the  vendee  to  operate  as  a  countermand  of  delivery ;  and  the  reverse  is  clearly  fixed 
in  England,  on  a  principle  applicable  to  the  law  of  both  countries.  In  England,  the 
property  of  a  thing  sold  passes  by  the  contract,  and  stoppage  in  transitu  is  a  resumption 
of  possession  in  virtue  of  a  lien  over  the  goods  for  the  price  while  they  remain  in  transitu. 
In  Scotland  the  property  does  not  pass  by  the  contract^  but  it  passes  by  tradition  to  the 
carrier  or  shipmaster,  subject  still  to  stoppage  while  in  transitu,  but  goods,  while  in  transitu, 
are  in  exactly  the  same  situation  according  to  the  law  of  Scotland  as  of  England.  The 
property  has  passed  to  the  vendee ;  for  it  is  a  contradiction  in  terms  to  say  that  a  man 
has  a  lien  over  his  own  goods,  or  a  right  to  stop  his  own  goods  in  transitu.  The 
property  having  therefore  passed,  the  law  of  England  correctly  holds,  that  if  no  act  is 
done  to  resume  possession  while  in  transitu,  and  the  transitus  is  [1113]  allowed  to  come 
to  an  end,  they  are  irrecoverably  the  property  of  the  vendee ;  and  the  property  having 
passed  equally  in  Scotland  by  tradition  to  a  middleman,  as  by  the  contract  in  England, 
the  authorities  of  the  law  of  England  are  applicable  in  this  country  also. 

3.  If  a  vendee  is,  in  the  eye  of  law,  proprietor  of  goods  purchased,  though  not  paid 
for,  while  in  transOUf  there  can  be  no  legal  fraud  in  his  exercising  an  act  of  owner- 
ship by  receiving  possession,  whatever  moral  delinquency  there  may  be  in  particular 

The  Court,  after  ordering  minutes  in  regard  to  the  exact  circumstances  alleged  as 
putting  an  end  to  the  transitus,  and  being  satisfied  that  they  were  not  sufficient  to  do 
so,  found,  "  in  respect  of  the  special  circumstances  in  which  the  goods  in  question  were 
received  into  the  possession  of  the  bankrupt,  that  the  trustee  has  done  wrong  in  not 
allowing  to  the  petitioners  a  preference  on  the  sequestrated  estate  for  the  full  amount 
thereof ;  ordain  him  to  alter  the  scheme  of  division,  and  to  rank,  prefer,  and  make  pay- 
ment to  the  petitioners  of  the  full  amount  of  their  claim,  and  interest  thereof  from  the 
12th  day  of  August  1825,  as  set  forth  in  said  petition  and  complaint" 

LoBD  Allowat. — ^This  la  a  very  important  case ;  and  if  the  law  of  England  and 
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Scotland  could  be  reconciled,  it  would  be  very  deniable.  The  law  meichant  should,  if 
possible,  be  the  same  over  the  world.  But  there  is  a  very  serious  difTerenoe,  on  the 
point  under  discussion,  between  the  law  of  England  and  that  of  Scothind.  From  a  very 
early  period  the  Bpgligh  Courts  adopted  the  principle,  that  wherever  the  subject  sold 
has  come  into  the  possession  of  the  bankrupt,  though  after  an  act  of  bankruptcy,  it  falls 
into  the  general  fund.  This  Court  has  followed  a  different  principle  on  the  ground  of 
fraud,  founded  on  the  Soman  law,  and  recognised  every  where  but  in  England.  In  the 
case  of  Allan  Stewart  and  Company,  we  further  adopted  the  rule,  that  the  delivery 
having  been  within  three  days  prior  to  bankruptcy  established  presumption  of  fraud ; 
but,  as  this  was  done  without  legislative  sanction,  the  House  of  Lords  were  right  in 
altering  tiie  judgment  of  this  Court  But  that  judgment  only  affects  the  iriduum.  Then 
I  just  ask,  was  this  party  justifiable  in  receiving  the  goods  on  the  5th  of  January? 
Supposing  the  agent  for  the  foreigner  had  received  the  circular  on  the  4th  of  January, 
was  it  not  his  duty  to  apply  immediately  to  stop  m  tramsUu  f  But  the  bankrupt  took 
care  he  should  not  receive  any  such  letter.  Then,  if  this  party  had  a  right  to  stop  the 
goods,  could  the  bankrupt  avail  himself  of  his  own  fraud,  by  which  stoppage  was  pre- 
vented? This  Court  have  never  countenanced  such  a  fraud;  and  the  knowledge  of 
bankruptcy  is  clearly  brought  home  to  the  bankrupt  here.  I  think  the  complainers  are 
entitled  to  succeed,  and  I  found  my  opinion  on  these  three  circumstances : — 1.  That  the 
agents  [1114]  if  he  had  known,  would  have  stopped  the  goods ; — 2.  That  the  bankrupt 
gave  notice  to  the  creditors  the  day  before ;  and,  3.  That  he  intimated  to  one  creditor 
who  had  delivered  goods,  to  take  them  back,  as  he  could  not  pay,  and  yet  withheld  the 
ntimation  from  the  complainers'  agent  till  after  the  cheese  was  delivered.  He  could 
not  bond  fide  receive  them ;  and  the  creditors  cannot  be  in  a  better  situation,  but  must 
restore  them. 

Lord  Justiob-Clbrk. — ^This  is  a  very  nice  question  indeed,  and  I  confess  I  feel  the 
force  of  Lord  Alloway's  observations.  Certainly  it  would  be  very  desirable  if  we  could 
find  a  principle  in  our  law  to  bring  the  law  of  both  countries  to  the  same  point 
Although,  however,  I  find  it  very  difficult  to  reconcile  the  course  of  judgments  in  the 
two  countries,  yet  there  is  a  peculiarity  in  this  case  that  inclines  me  much  to  decide  it 
on  the  special  ground ;  for  I  can  see  nothing  in  any  English  case  going  so  far,  as  that 
where  the  fraudulent  conduct  of  the  vendee  is  demonstrable  on  the  face  of  the  proceed- 
ings, the  creditors  are  entitled  to  take  advantage  of  it  If  that  is  a  fair  conclusion  from 
the  English  cases,  we  can  decide  this  without  at  present  running  counter  to  the  prin- 
ciples in  ordinary  casea  Now  there  is  clear  evidence  that  this  man  saw  that  he  could 
not  go  on,  and  he  addressed  letters  to  his  creditors — he  says,  "  to  all ; "  but  as  the  agent 
of  the  vendors  lived  in  Edinburgh,  and  was  perfectly  known  to  him,  (it  having  been  by 
him  he  sent  his  orders,)  he  must  have  kept  back  the  letter  to  him ;  for  if  the  agent  had 
got  the  letter,  he,  of  course,  would  have  stopped  in  transUu,  or  have  been  liable  in 
damages  for  not  doing  so.  The  aigument  of  the  creditors  is,  that  stoppage  is  the  only 
remedy ;  but  to  put  them  in  a  situation  to  plead  this,  must  they  not  show  that  the  bank- 
rupt sent  a  letter  to  this  man  as  well  as  to  the  others  f  If  the  letter  had  been  sent^  the 
complainers  would  have  been  safe.  But  the  post-mark,  which  is  conclusive  evidence, 
shows  that  the  agent  did  not  get  the  letter  till  the  7th  of  January.  It  was  withheld 
till  then ;  and  the  question  is,  have  we  not  sufficient  proof  of  an  actual  fraud — not  a 
presumptive  legal  fraud — but  an  actual  fraudulent  attempt  to  appropriate  the  property 
of  these  persons  f  On  this  special  ground,  without  deciding  any  of  the  nice  points  where 
the  law  of  the  two  countries  appears  so  different,  I  am  incUned  to  find  that  the  creditors 
cannot  avail  themselves  of  this  fraudulent  proceeding.  And  notwithstanding  the  inci- 
dental opinions  on  the  general  point  which  have  been  given  on  different  occasions,  I 
must  say  I  doubt  if  we  have  yet  authority  to  settle  our  law  on  a  principle  different  from 
that  of  the  law  of  England. 

Lord  Glbnlbb. — ^I  rather  incline  to  think,  that  on  the  question,  if  the  act  of  bank- 
ruptcy, per  M,  be  equivalent  to  stoppage,  our  law  ought  to  be  the  same  as  the  law  of 
Enghmd.  The  merely  omitting  to  intimate  bankruptcy,  and  receiving  goods,  will  not 
do.  I  do  not  think  it  will  be  difficult  to  reconcile  &e  doctrine  of  the  law  of  England 
on  that  matter  with  our  law ;  for  the  mere  omission  of  a  duty  is  not  the  same  with  an 
act  of  fraud,  or  a  contrivance  or  device  to  get  possession.  Here  we  find  this  man  send- 
ing letters  to  all  his  creditors,  except  the  agent  here,  who  did  [1115]  not  receive  his 
till  the  7th  of  January;  so  there  is  no  reason  to  think  that  it  was  written  till  after  the 
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cheese  was  delivered ;  and  therefore  I  am  inclined  to  agree  that  it  does  not  interfere 
with  the  English  rule,  that  an  act  of  hankruptcy,  per  se^  is  not  sufficient,  which,  I  think, 
accommodates  well  with  our  own  law,  and  should  be  followed.  I  am,  however,  inclined 
to  think  that  there  is  sufficient  actual  machination  here  to  induce  me  to  agree  with  your 
Lordships  in  the  present  case ;  but  then  this  is  all  on  the  supposition  that  the  creditors 
are  wrong  as  to  the  other  argument  on  the  constructive  delivery,  which  is  scarcely 
sufficiently  cleared  up.  Now  stoppage  in  transitu  seems  to  rest  on  this,  that  the  goods 
are  in  possession  of  the  shipmaster,  to  hold  for  both  the  vendor  and  vendee — ^not  in 
possession  of  either — and  may  be  stopped ;  but  if  this  possession  of  the  shipmaster  is 
done  away  by  payment  of  freight  and  entry  in  the  Custom-house  by  the  vendee,  there 
is  reason  to  say  tiiat  the  intermediate  state  is  at  an  end,  and  that  the  goods  are  now  held 
by  the  shipmaster  for  the  vendee ;  and  I  see  that,  by  the  law  of  England,  acts  of  owner- 
ship may  be  exercised,  which  will  convert  the  possession  of  the  shipmaster  into  posses- 
sion for  the  vendee ;  and  I  cannot  see  any  thing  stronger — short  of  actual  delivery  into 
the  warehouse — than  what  is  said  to  have  occurred  here.  I  cannot  say  that  I  have 
made  up  my  mind,  and  I  should  wish  further  argument.  But  if  the  transit  is  not  at 
an  end,  I  would,  in  the  special  circumstances  of  the  case,  concur  on  the  other  point. 

On  the  minute  as  to  the  constructive  delivery  having  been  given  in — 

LoBD  Glinlbb. — In  the  late  case  of  Black,  the  carriage  was  not  paid,  and  it  was 
impossible  to  hold  the  transiiua  at  an  end.  As  long  as  the  shipmaster  has  any  right  of 
retention  of  his  own,  the  transitus  cannot  be  at  an  end.  The  payment  of  duties  makes 
no  difference ;  and  though  I  do  not  doubt  that  there  may  be  cases  where  the  transitua 
would  end  without  corporal  delivery,  yet  I  think  it  did  not  do  so  here. 

LoBO  Allowat. — My  opinion  remains  the  same. 

LoBO  Jubtiob-Clbbk. — I  formerly  gave  my  opinion ;  and  with  reference  to  the  state- 
ment now  made,  I  am  satisfied  that  there  was  no  such  constructive  delivery  as  to 
prevent  the  right  of  stoppage. 

Complainers^  Atdharities, — Hoist  v.  Pownall  and  Spencer,  (1  and  2  Esp.  240); 
Robertson,  July  3,  1801,  (Ap.  Sale,  3);  Collins,  Nov.  23, 1804,  (U,223);  Inglis,  June 
16,  1736,  (4936);  Allan  Stewart  and  Co.  Dec.  4,  1788,  (14,218);  Dicta  in  Scott  v. 
Pettit,  (3  B.  and  P.  469) ;  1  Bell,  226. 

Begpondenfs  Authorities, — Allan  Stewart  and  Co.,  as  reversed  in  H.  of  L.  Dec.  22, 
1790,  (1  Bell,  245-6,  notes);  1  BeU,  226-7-8,  and  English  Cases  there  cited. 


No.  484.  VI.  Shaw  1116.    9  July  1828.    2nd  Div.— Lord  Oringletie. 

A.  Wight,  Advocator. — Skene — Bnu:e. 
D.  Wight's  Tbustess,  and  W.  Patkkson,  Eespondents. — Robertson — W.  BeU, 

Landlord  and  Tenant — A  tenant,  under  a  lease  reserving  to  the  landlord  right  to  work 
minerals,  but  with  an  obligation  to  satisfy  the  tenant  for  all  damage,  having  repaired 
a  road  passing  through  his  farm,  and  necessary  to  it,  on  the  faith  that  the  landlord 
was  to  discontinue  working  a  quarry  situated  on  that  road ;  but  the  landlord  having 
let  the  quarry,  and  the  road  having  been  rendered  nearly  impassable  by  the  carting 
of  the  stones — Held, — 1. — ^That  the  landlord  and  his  tenants  in  the  quarry  were 
bound  to  keep  the  road  in  repair  so  long  as  they  used  it  for  the  quarry ; — but^ — 2. — 
That  the  tenant  was  not  entitled  to  have  them  interdicted  firom  so  using  it. 

The  advocator,  Mr.  Alexander  Wight,  W.S.,  Id  the  year  1818,  took  from  the 
trustees  of  David  Wight  of  Yiewfield  the  farm  of  Greenfoot,  under  reservation  to  the 
trustees  of  all  metals  and  minerals,  with  fuU  power  and  liberty  to  work  the  same,  and 
to  make  use  of  such  part  of  the  lands  let  as  shall  be  necessary  for  this  purpose,  they 
''always  satisfying  and  paying  the  damages  which  the  said  Alexander  Wight  shall 
sustain  thereby."  Through  this  form  a  road  ran  from  east  to  west^  issuing  at  each  end 
into  a  parish  road,  and  passing  the  farm-steading.  By  it  the  whole  produce  of  the  lands 
was  carried  to  market,  and  it  was  in  other  respects  necessary  for  the  use  of  the  farm. 
At  the  time  when  the  lease  was  taken,  a  freestone  quarry,  situated  on  this  road  to  the 
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westward  of  ihe  farm-steading,  was  wrought  by  two  persons,  to  whom  it  was  let  by  a 
lease  to  expire  at  Whitsunday  1822.  When  this  t^rm  arrived,  the  working  was  dis- 
continued, in  consequence,  as  was  alleged  by  Wight^  of  a  promise  by  the  trustees  to  that 
effect ;  and  that  such  was  really  the  case,  appeared  from  a  letter  by  the  acting  trustee 
to  Wight,  requesting  permission  from  him  to  the  former  tacksman  to  take  away  some 
stones  which  he  had  previously  quarried,  but  had  not  carried  off.  On  the  fedUi  that 
the  working  was  not  to  be  renewed,  Wight  repaired  this  road  at  bis  own  expense ;  but 
shortly  afterwards  the  trustees  let  the  quarry  to  a  new  tenant,  the  respondent  Paterson. 
This  person  at  first  used  only  that  part  of  the  road  leading  westward  from  the  quarry, 
and  which  'did  not  pass  the  farm-steading ;  but^  as  he  quarried  to  a  very  considerable 
extent,  he  shortly  made  this  part  of  the  road  nearly  impassable,  and  he  then  began  to 
cart  his  stones  by  the  eastward  branch  of  the  road,  which  passed  the  farm-steading  of 
Greenfoot.  On  this,  Wight  presented  a  petition  to  the  Sheriff  of  Edinburgh,  praying 
to  have  Paterson  and  the  trustees  interdicted  from  using  the  road  to  the  eastward  for 
the  quarry,  and  also  to  have  them  ordained  to  repair  the  road  to  the  westward.  The 
Sheriff  having  refused  the  interdict  prayed  for,  [1117]  Paterson  continued  to  use  the 
eastward  branch  of  the  road,  and  in  consequence  its  condition  soon  became  as  bad  as 
that  of  the  westward  branch.  To  provide  against  this  new  damage,  Wight  presented  a 
supplementary  petition,  craving  that  the  trustees  and  Paterson  should  abo  be  ordained 
to  put  this  branch  of  the  road  into  a  state  of  repair.  The  Sheriff,  after  considerable 
procedure,  found  that  the  facts  of  the  case  were  not  such  as  to  lay  on  the  defenders,  or 
either  of  them  exclusively,  an  obligation  to  repair  the  road ;  and  he  therefore  dismifBed 
the  application,  "  reserving  to  all  parties  having  interest  in  it,  to  make  such  arrange- 
ments for  the  mutual  repair  of  it  as  they  may  find  to  be  reasonable  and  proper  for  their 
respective  interests  in  it" 

The  tenant  having  advocated,  the  Lord  Ordinary  remitted  to  the  Sheriff  "  with  an 
instruction  that  he  adhere  to  his  interlocutor  refusing  an  interdict  against  the  defenders 
from  using  that  part  of  the  road  in  question  leading  from  the  quarry  alluded  to  in  the 
pleadings  eastward ;  but  that  he  recall  bis  interlocutors  dated  16th  May,  &c.,  and  find 
that  the  defenders  (i.6.  respondents)  aro  liable  and  bound  to  put  and  keep  in  repair 
said  road,  both  eastward  and  westward,  while  they  work  the  quarry,  and  use  said  road ; 
the  said  ropair  being  to  such  an  extent  as  to  make  and  keep  the  road  in  a  proper  state 
for  the  purposes  of  a  road  to  the  advocator's  farm,  and  to  decern  the  respondents  to 
execute  that  work  at  the  sight  of  some  proper  person  to  be  named  by  said  Sheriff;  and 
as  to  expenses,  in  respect  ti^e  application  for  said  interdict  was  wrongous,  to  find  the 
advocator  liable  for  such  expenses  as  wero  theroby  occasioned,  but  to  find  him  entitled 
to  the  expense  of  the  other  branch  of  the  action  relative  to  putting  the  road  in  order, 
and  keeping  it  in  repair."  His  Lordship  further  found  the  advocator  entitled  to 
expenses  in  this  Ck)urt. 

The  Court  unanimously  adhered. 


No.  436.  VI.  Shaw  1117.    9  July  1828.    2iid  Div.— Lord  Mackenzie. 

R.  Fraser,  Pursuer. — Cockbum — ffandyside. 

L.  ELlNLOGH  and  J.  Anderson,  Defenders. — Robertson. 

Et  h  contra. 

Landlord  and  TenairU — Gonsignation. — Fraser  pursued  Lockhart  and  Anderson  for 
payment  of  the  rents  due  from  Whitsunday  1826,  under  a  lease  for  three  hundred  years 
from  1804,  at  L.600  yearly.  They  defended  on  the  ground  chat  they  bad  not  possession 
of  a  certain  quantity  of  land  worth  about  L.50  per  an-  [1118]  -num,  and  raised  a  counter 
action  for  repetition  of  L.1000  as  the  rent  of  that  ground  paid  during  the  previous  years 
of  the  lease  without  possession,  and  to  have  Fraser  ordained  to  midce  an  abatement  of 
L.50  yearly  thereafter.  Two  years'  rents  being  now  in  arrear,  the  Lord  Ordinary 
pronounced  an  order  for  consignation  of  the  amount,  and  the  Court  adhered. 
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No.  486.  YI.  Shaw  1118.    9  July  1828.    2nd  Div.— Lord  Mackenzie. 

G.  Moon,  Advocator. — Jarneson — Cowan. 

J.  BoGBR,  Bespondent. — Boberison — Swythe. 

Landlord  and  Tenant — Sale. — A  new  road  having  been  made  through  a  tenant's  farm, 
without  any  deduction  of  rent  being  given  to  him ;  but  the  tenant  having,  without 
any  regular  agreement,  been  allowed,  as  a  compensation,  to  take  possession  of  the 
ecilum  of  the  old  road  which  bounded  his  farm ;  and  the  farm  having  been  afterwards 
bought  by  a  purchaser  who  was  in  the  knowledge  of  this  arrangement,  and  in  whose 
titles  the  farm  was  described  as  ''  presently  possessed  "  by  the  tenant — Held  that  he 
was  not  entitled  to  disturb  this  arrangement,  and  eject  the  tenant  from  the  solum  of 
the  old  road. 

In  1816  the  respondent  Roger  took  from  the  late  Admiral  MaiUand  of  Eankeillor 
the  farm  of  Clushgreen,  which  was  bounded  on  the  north  by  a  certain  road.  In  1819 
a  new  road  was  made,  which  passed  through  this  farm,  and  superseded  the  use  of  the 
other.  R(^er  got  no  deduction  of  rent  for  the  ground  occupied  by  this  new  road,  nor 
was  there  any  evidence  that  he  got  any  compensation,  except  being  allowed  to  enter 
into  possession  of  the  eolum  of  the  old  road  above  mentioneid,  and  of  another  old  road 
which  had  also  gone  into  disuse.  While  Roger  thus  continued  to  possess  the  eolum 
of  the  old  road  as  part  of  his  farm,  it  was  sold  by  Admiral  Maitland's  successor  to  the 
advocator  Moon.  It  appeared  that,  at  the  time  of  the  purchase,  the  advocator  was 
aware  that  Roger  so  possessed  the  old  road ;  and,  in  the  minute  of  sale  and  disposition 
to  him,  the  lands  were  described  as  "  presently  possessed  by  John  Roger ; "  and  there 
was  no  conveyance  of  the  old  road  as  a  separate  subject  from  the  farm  of  Clushgreen. 
Shortly  after  his  purchase,  however,  Moon  let  the  ground  which  had  been  occupied  by 
the  old  road  to  another  person,  and  applied  by  petition  to  the  Sheriff  of  Fife  to  have 
R(^er  interdicted  from  pasturing  on  it,  and  found  liable  in  damages.  In  defence  Roger 
pleaded,  that  having  been  allowed  to  possess  the  old  road  on  an  understanding  that  it 
was  to  form  a  compensation  for  the  ground  taken  from  him  for  the  new  one,  and  Moon 
having  bought  the  farm  while  possessed  under  this  arrangement,  knowing  it  to  be  so 
possessed,  and  having  thereafter  taken  payment  of  the  full  rent,  could  not  be  permitted 
to  disturb  that  arrangement. 

[1119]  The  Sheriff  assoilzied  Roger,  and  in  an  advocation  the  Lord  Ordinary 
remitted  eimplieiter  with  expenses,  and  the  Court  adhered. 


No.  437.  VI.  Shaw  1119.    9  July  1828.    2nd  Div.— Lord  Mackenzie. 

IsoBBL  CURRIE  and  Others,  Pursuers. — Skene — D,  Macfarlane. 

W.  Ford,  Defender. — Jeffrey — Brtice. 

Presumption  of  Payment — Legacy. — Circumstances  which  were  held  not  sufficient  to 
afford  presumption  of  payment  of  a  small  legacy  among  country  people  of  the 
lower  dass. 

The  late  John  Ford,  by  deed  of  settlement  dated  in  1772,  appointed  James  Ford, 
father  of  the  defender,  his  executor  and  universal  legatee,  burdened  with  the  payment, 
inter  alia^  of  a  legacy  of  L.60  to  Agnes  Ford,  mother  of  the  pursuers.  All  these 
individuals  were  country  people,  in  humble  circumstances  of  life.  The  testator  died  in 
1779,  and  in  1792  a  [summons  was  raised  before  the  Sheriff  of  Berwickshire,  at  the 
instance  of  Agnes  Ford  and  her  husband  Currie  against  James  Ford,  concluding  for 
payment  of  the  legacy,  under  deduction  of  L.d0  acbnitted  to  have  been  received  by 
several  partial  payments  prior  to  the  year  1783.  To  this  summons  another  legatee  to 
the  same  amount  of  L.60  was  a  party,  who  likewise  concluded  for  payment  of  his  legacy, 
under  a  similar  deduction  of  L.30.  In  this  process  there  was  produced  a  receipt  for 
L.30  dated  in  1786 ;  but  it  was  not  alleged  that  it  applied  to  the  balance  of  the  legacy. 
On  the  contrary,  it  appeared  from  the  pleadings  in  that  action,  that  at  this  time  only 
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L.30  had  been  paid  to  account  of  each  of  the  legacies,  as  no  defence  of  payment  of  the 
balance  was  then  pleaded.  The  Sheriff  decerned  for  the  balance  claimed ;  but  a  bill 
of  suspension  was  presented  by  James  Ford.  This,  however,  was  not  persisted  in,  a 
submission  having  been  entered  into  by  the  parties ;  but  in  this  submission  nothing  was 
done,  and  the  matter  lay  over  till  1815,  when  the  present  pursuers  (their  father  and 
mother  being  now  dead)  raised  a  new  action  before  the  Sheriff  of  Berwickshire,  con- 
cluding for  the  L.30  in  question.  At  this  time  the  proceedings  in  the  original  action 
had  gone  amissing ;  and  the  Sheriff,  after  some  procedure,  pronounced  an  interlocutor 
finding  **  that  the  receipt  of  1786  must  be  held  to  be  a  distinct  and  different  payment 
from  the  payments  made  in  or  prior  to  1783."  This  interlocutor  was  submitted  to  for 
two  years,  when  the  pursuers  raised  a  third  action  for  payment,  together  with  a 
reduction  of  the  Sheriff's  judgment  above  mentioned.  The  proceedings  in  the  original 
action  were  now  recovered,  and  it  also  appeared  that  the  receipt  of  1786  was  written  on 
a  wrong  stamp,  and  it  was  ad-  [1120]  -mitted  that  it  could  not  now  be  validated.  The 
defender,  however,  contended  that  it  might  be  looked  upon  as  an  adminicle ;  and  that, 
along  with  it,  the  whole  circumstances  of  the  case,  the  dropping  of  the  submission,  and 
long  silence  of  the  parties,  afforded  legal  presumption  of  payment  in  a  question  among 
country  people,  agreeably  to  the  principle  of  decision  in  the  case  of  Wilsons,  Nov.  26, 
1783,  (11,646.)  On  the  other  hand,  it  was  pleaded  for  the  pursuers,  that  the  receipt 
could  not  be  looked  at  to  any  effect  whatever ;  but,  at  any  rate,  that  it  could  afford  no 
presumption  of  payment,  as,  in  the  original  action  in  1792,  it  was  not  alleged  to  have 
been  a  receipt  for  the  balance,  and  it  was  not  pretended  that  any  thing  had  been  paid 
since  the  date  of  the  receipt,  so  that  there  was  no  ground  whatever  for  any  presumption 
of  payment 

The  Lord  Ordinary  found  "the  original  constitution  of  the  legacy  libelled  not 
denied,  and  no  legal  evidence  produced  offered,  nor  any  sufficient  legal  presumption 
established,  that  the  balance  of  that  legacy  ever  was  paid.''  His  Lordship  therefore 
decerned  in  both  processes  in  terms  of  the  libel,  and  the  Court  unanimously  adhered. 


No.  438.  VI.  Shaw  1120.    10  July  1828.     let  Div.— Lord  Newton. 

W.  RsiD,  Complainer. — Skene — Btiehanan. 

C.  Chalmers,  Bespondent. — Jameson — Hunter. 

Sequestration — Bankrupt — Partnership, — A  bankrupt  who  was  a  partner  of  a  company 
trading  under  the  firm  of  Copland  and  Milne,  having  acquired  the  sole  interest  in  it ; 
and  the  other  partners  having  advertised  his  retirement ;  and  the  bankrupt  having 
thereafter  carried  on  business  under  the  above  firm,  and  also  a  separate  and  indepen- 
dent business  by  a  different  establishment  in  his  own  name ;  and  his  estates  having 
been  sequestrated — Held  that  the  funds  of  the  two  estates  were  to  be  massed  together, 
and  that,  in  ranking  the  creditors,  no  distinction  was  to  be  made  between  those  hold- 
ing documents  from  the  bankrupt  under  the  firm  of  Copland  and  Milne,  and  those 
who  claimed  against  him  individually. 

About  forty  years  ago,  Alexander  Copland  and  James  Milne  formed  a  partnership 
in  Aberdeen,  as  candlemakers,  under  the  firm  of  Copland  and  Milne.  Copland  died  in 
1803,  and  left  his  share  of  the  business  to  David  Milne,  the  son  of  James,  who,  for  some 
time,  carried  on  business  under  the  old  firm.  Thereafter  Alexander  Lang  was  assumed 
as  a  partner;  and  James  Milne  having  died  in  1817,  David  and  Lang  continued  the 
business,  as  formerly,  under  the  firm  of  Copland  and  Milne.  Li  December  1824  Lang 
sold  his  share  to  David  Milne,  and  at  the  same  time  announced  in  the  Edinburgh  and 
London  Gazettes  that  he  had  "  ceased  to  be  a  partner  of  the  trade  carried  on  under  the 
firm  of  [1121]  Copland  and  Milne,  candlemakers  in  Aberdeen,  having  disposed  of  his 
shares  in  that  concern  to  Mr.  David  Milne,  the  other  partner."  Accordingly  David 
Milne  thereafter  continued  to  trade  under  the  above  firm  of  Copland  and  Milne ;  and  at 
the  same  time  he  carried  on  business  as  a  ship-owner  and  general  merchant^  under  his 
own  individual  name  of  "  David  Milne," — the  two  establishments  being,  however,  quite 
distinct,  and  having  separate  places  of  business,  different  books,  and  different  clerks. 

In  February  1827  a  sequestration  under  the  Bankrupt  Act  was  awarded,  both  of 
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the  estates  of  Copland  and  Milne  as  a  company,  and  of  David  Milne  as  a  partner  and 
individual,  on  which  Chalmers  was  elected  trustee.  The  claims  on  documents  bearing 
the  name  of  Copland  and  Milne  amounted  to  L.2169,  while  those  against  David  Milne 
were  Ii.23,600.  All  the  claims  against  Copland  and  Milne  had  arisen  subsequent  to 
the  above  notice  by  Lang ;  none  of  the  parties  had  previously  been  creditors  of  that 
firm ;  and,  with  one  exception,  they  all  resided  in  Aberdeen.  When  the  trustee  was 
about  to  make  up  a  scheme  of  ranking,  a  question  arose,  whether  the  funds  of  the  two 
establishments  should  be  massed  together,  and  all  the  creditors  ranked  on  the  cumtdo 
amount ;  or  whether  they  should  be  kept  separate,  and  the  creditors  of  Copland  and 
Milne  ranked  on  the  funds  of  that  company,  and  those  of  David  Milne  on  his  proper 
estate.  In  the  former  case,  the  creditors  of  Copland  and  Milne  would  draw  only  about 
2s.  per  pound;  whereas,  in  the  latter,  they  would  receive  about  12s.  per  pound.  The 
trustee  having  adopted  the  former  of  these  modes  of  ranking,  a  petition  and  complaint 
was  presented  by  Beid,  a  creditor  of  Copland  and  Milne,  in  order  to  try  the  question,  in 
which  he  prayed  the  Court  "  to  find  that  the  state  and  schemes  of  division  prepared  by 
the  trustee  are  erroneous,  in  so  far  as  they  proceed  upon  the  principle  of  joining  the 
estate  of  the  company,  and  the  separate  estate  of  David  Milne,  into  one  estate,  and  then 
ranking  the  creditors  of  each  indiscriminately  on  the  gross  amount  of  both ;  and  that 
the  trustee  is  bound  to  keep  the  said  estates  separate,  and  to  rank  the  creditors  of  the 
company  and  of  David  Milne  on  the  separate  funds  and  estates  of  each  respectively." 

The  petition  having  been  remitted  to  the  Lord  Ordinary  for  preparation,  and 
reported  by  him  on  Cases,  the  trustee  maintained,  That  the  announcement  by  Lang  was 
sufficient  to  certiorate  the  public  that  the  partnership  was  at  an  end; — that,  at  all 
events,  it  was  incumbent  on  those  transacting  with  that  company  to  ascertain  the  true 
nature  of  its  constitution ;  and  they  [1122]  must  in  law  be  held  to  have  done  so ; — 
that  although  there  were  apparently  two  separate  establishments,  yet  there  was  truly 
only  one  debtor ;  and  that  although  credit  may  have  been  given  to  him  under  different 
names,  yet,  as  both  estates  belonged  to  him,  all  the  creditors  were  entitled  to  be  ranked 
on  them  equally ;  and  accordingly  this  had  been  so  decided  in  the  case  of  Forrester. 

On  the  other  hand  Reid  maintained.  That  as  the  firm  of  Copland  and  Milne  was  an 
old  recognised  house,  which  had  consisted  of  a  plurality  of  partners,  and  the  advertise- 
ment did  not  state  that  the  business  was  to  be  carried  on  by  David  Milne  alone,  the 
creditors  were  entitled  to  contract^  and  did  contract,  on  the  credit  of  its  funds,  and  not 
on  those  of  David  Milne  as  an  individual;  and  therefore  they  were  entitled,  on 
principles  of  justice  and  equity,  to  be  ranked  on  the  estate  of  the  company  exclusively. 

The  Court)  however,  diismiiased  the  complaint. 

Lords  Prebidbnt  and  Balorat  were  of  opinion  that  the  mode  of  ranking  adopted 
by  the  trustee  was  correct^  and  that  the  question  had  been  settled  in  the  cases  of 
Forrester  and  Naime. 

Lord  Craioib  (who,  as  Ordinary  on  the  Bills,  had  issued  notes  in  favour  of  the 
petitioner,)  stated  that  he  was  now  disposed  to  concur  in  refusing  the  petition,  in 
respect  of  the  decisions. 

Lord  Gilliss  declined  judging. 

Complainer^s  AuiTiarities.—Bxinha,!,  March  10,  1810,  (F.C.);  2  Bell,  550-669. 

Re9p(mdent'9  Authorities.—l  Espin.  371 ;  Peakes'  N.P.  p.  154;  Dunbar,  March  10, 
1810,  (F.C.);  Sawers,  Feb.  24,  1815,  (F.C.);  1  Starkie,  418;  3  Camp.  147;  2  Bell, 
628;  Naime,  Nov.  25,  1795;  Forrester,  Feb.  5,  1798. 

[Cf.  Lindsay  v.  Cldkmd,  6  D.  420.] 


No.  489.  VI.  Shaw  1122.    10  July  1828.    let  Div.— Lord  Meadowbank. 

Sir  J.  G.  SUTTIK,  Pursuer. — Sol.-Gen,  Hope — Coddrwrn. 
R  SOMNKK,  Defender. — D.  of  F.  Moncreif-^Cvmrighame. 

Landlord  and  Tenant — Tack — Claiue.'—A  landlord  having  granted  a  lease  on  the  condi- 
tion, inter  alia^  that  the  tenant  at  removal  should  leave  sixty  acres  in  five  years  old 
sown  grass ;  but  in  case  he  should  think  it  more  for  his  advantage  not  to  have  tbe 
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land  in  grass  during  these  years,  then  he  was  to  '*  pay  to  the  landlord  the  som  of  L.5 
sterling  of  additional  rent  for  each  acre  deficient^''  at  the  terms  and  in  the  manner 
stipulated  as  to  the  principal  rent;  and  the  tenant,  after  laying  down  the  proper 
quantity,  having,  during  the  last  year,  ploughed  part  of  it — Held  that  he  was  liable 
only  in  L.5  for  each  acre  so  ploughed  during  that  year,  and  not  for  each  of  the  five 
years. 

In  1815  Sir  James  Grant  Suttie  of  Prestongrange  granted  a  lease  of  Redside  and 
Craig,  for  eleven  years  from  Whitsunday  1814,  to  the  defender  Richard  Somner,  and 
his  brother  George,  at  the  rent  of  L.1181.  Among  other  obligations,  the  tenants 
[11281  bound  themselves,  "  to  sow  out  with  grass  seeds,  in  good  heart  and  order,  along 
with  the  sixth  crop  of  this  present  tack,  so  as  the  same  may  be  five  years  old  grass  at 
their  removal,  the  quantities  of  land  respectively  after  mentioned,  viz.  thirty  Scots  acres 
of  the  lands  and  farm  of  Bedside,  and  a  similar  quantity  of  thirty  Scots  acres  of  the 
average  land  of  the  farm  of  Craig,  exclusive  of  what  is  now  called  the  Muir ;  which 
sown  grass  they  shall  have  liberty  to  cut  once  for  hay  or  green  fodder  the  first  year,  and 
shall  be  obliged  thereafter  to  keep  the  same  for  pasture  only,  during  the  remaining  years 
of  this  lease  to  run ;  and  that  the  said  two  portions  of  thirty  acres  each  shall  be  left  in 
not  more  than  one,  two,  or  three  fields  or  breaks  at  most,  in  each  of  the  said  farms  of 
Redside  and  Craig  respectively ;  as  also  the  said  George  and  Richard  Somners  bind  and 
oblige  themselves  and  their  foresaids  to  leave  five  Scots  acres  of  the  said  lands  of  Redside, 
and  ten  acres  of  the  said  lands  of  Craig,  properly  dressed  and  sown  out  with  grass  seeds, 
along  with  the  last  crop  but  one  of  this  lease ;  which  sown  grass  shall  be  left  in  one 
field  in  each  of  the  said  farms  of  Redside  and  Craig,  and  shall  be  sown  out  with  sixteen 
pounds  of  red  clover,  and  one  firlot  of  ryegrass  seeds  to  each  Scots  acre,  and  to  which 
the  proprietor  or  incoming  tenant  shall  be  entitled  to  enter  on  the  1st  day  of  March  pr&: 
ceding  the  removal  of  the  said  George  and  Richard  Somners  and  their  foresaids; 
declaring  that  the  said  George  and  Richard  Somners  and  their  foresaids  shall  be  entitled 
to  receive  from  the  proprietor  or  incoming  tenant  such  sum  as  two  neutral  men,  one  to 
be  chosen  by  each  party,  shall  ascertain  to  be  the  value  of  the  grass  crop  on  the  foresaid 
ten  acres  of  the  lands  of  Craig  ;  but  no  consideration  is  to  be  paid  for  the  said  five  acres 
of  sown  grass  on  Redside ;  and  it  is  hereby  agreed,  that  in  case  the  said  Geoi^  and 
Richard  Somners,  or  their  foresaids,  shall  think  it  more  for  their  advantage  not  to  have 
the  said  several  quantities  of  land  in  sown  grass  during  the  years  and  in  the  manner 
respectively  above  written,  then  they  the  said  George  and  Richard  Somners  bind  them- 
selves and  their  foresaids  to  pay  to  the  landlord  1^5  sterling  of  additional  rent  for  each 
acre  deficient  in  quantity,  or  not  managed  or  left  as  above  stipulated,  and  that  at  the 
terms  and  by  the  proportions  above  stipulated  for  the  original  rent,  and  over  and  above 
the  same,  with  interest  and  penalty  corresponding  to  the  said  additional  rent." 

George  having  died,  possession  was  taken  by  Richard,  who,  when  about  to  lay  down 
his  sixth  crop,  intimated  to  Sir  James  his  intention  to  sow  sixty  acres  agreeably  to  the 
above  obligation,  [1124]  which  he  accordingly  did.  In  1822  Sir  James  allowed  him 
to  plough  and  crop  seven  acres  of  the  grass  land,  and  a  communing  was  afterwaids 
entered  into  between  them  for  a  new  lease.  In  1824-5,  Somner,  on  the  supposition  (as 
he  alleged)  that  he  was  to  be  the  tenant,  and  had  the  verbal  permission  of  Sir  James, 
ploughed  up  several  acres  of  the  grass  land ;  and  on  Sir  James  finding  fault  with  this, 
he  offered  either  to  pay  L.5  for  each  acre,  or  allow  him  to  reap  the  crop  without  making 
any  charge  for  ploughing.  This,  however,  was  declined;  and  on  Somner's  removal, 
Sir  James  brought  an  action  against  him,  founding  on  the  above  clause  relative  to  the 
thirty  acres  in  each  of  Redside  and  Craig,  and  concluding  that  he  should  be  found 
liable  in  L.5  for  every  acre  less  than  sixty  acres  not  in  grass  at  the  time  of  the  removal, 
(deducting  the  above  seven,)  and  that  for  each  of  the  five  years  preceding  that  period. 

In  defence  Somners  stated.  That  he  had  ploughed  the  land  under  the  bond  Jide 
belief  that  he  had  the  permission  of  Sir  James ;  but  that  he  was  willing  to  pay  L.5  per 
acre  for  the  single  year  during  which  the  land  had  not  been  in  grass.  The  question 
therefore  came  to  be,  whether,  according  to  the  terms  of  the  above  clause,  Somner  was 
bound  to  pay  L.5  per  acre  for  each  of  the  five  years  previous  to  his  removal,  although 
the  land  had  been  in  grass  during  four  of  them ;  or  whether  he  was  only  liable  in  the 
above  rent  for  the  year  when  the  land  was  ploughed  ? 

On  the  part  of  Sir  James  it  was  contended,  That  the  plain  object  of  the  stipulation 
was  to  secure  to  him  sixty  acres  of  five  years  old  grass,  which  would  be  defeated,  if  the 
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opposite  construction  were  sanctioned;  and  that  an  option  had  been  given  to  the 
tenant^  if  he  thought  it  for  his  advantage,  to  plough  the  land,  on  payment  of  L.5  for 
each  acre. 

On  the  other  hand  Somner  maintained,  That,  according  to  the  interpretation  of  Sir 
James,  he  would  be  bound  to  pay  L.30  for  each  acre  ploughed  for  a  single  year,  which 
could  not  be,  and  was  not,  the  meaning  of  the  parties ;  and  that^  accordingly,  there  was 
no  stipulation  in  the  clause  that  L.5  should  be  paid  for  each  of  the  five  years. 

The  Lord  Ordinary,  on  advismg  Cases,  found,  "  that  from  the  nature  of  the  stipula- 
tion in  question,  and  the  benefit  thereby  obviously  intended  to  be  reserved  to  the 
pursuer,  as  well  as  from  the  terms  actually  employed  in  the  contract  of  lease  founded 
on,  the  plain  meaning  and  understanding  of  the  parties  must  be  held  to  have  been,  that 
the  defender  should,  at  his  removal  from  the  farm,  have  sixty  acres  of  the  lands  in 
grass,  which  had  been  sown  down  five  years  before,  or  should  pay  to  the  pursuer  L.5 
[1126]  sterling  for  each  of  the  five  years  preceding  the  expiry  of  the  tack ;  therefore 
found  the  defender  liable  to  make  payment  to  the  pursuer  of  Uie  foresaid  sum  of  L5 
for  each  acre  of  ground  less  than  sixty  acres  aforesaid  which  were  wanting,  at  the  expiry 
of  the  tack,  to  make  up  the  whole  extent  conditioned  to  be  left  in  five  years  old  grass, 
and  that  for  each  of  the  five  last  years  of  his  lease." 

Somner  having  reclaimed,  the  Court  altered,  and  found  "  that  the  defender  is  only 
liable  in  payment  of  one  year's  additional  rent  or  penalty,  at  the  rate  of  L.5  sterling 
per  each  acre  less  than  the  sixty  acres  foresaid  that  were  not  left  in  five  years  old  grass, 
agreeably  to  the  stipulation  of  the  lease ; ''  and  found  the  pursuer  liable  in  expenses. 

The  Judges  were  unanimously  of  opinion  that  a  fair  and  rational  interpretation  was 
to  be  put  on  the  clause — that  it  was  impossible  to  suppose  that  it  could  have  been  the 
meaning  of  the  parties — that  if  the  tenant  ploughed  only  for  one  year,  he  was  to  pay 
L.dO  per  acre — and  that  the  words  could  not  admit  of  such  a  construction. 


No.  440.  VL  Shaw  1125.    10  July  1828.     Ist  Div.— Lord  Gorohouse. 

R.  EwAK  and  Others,  Advocatorfi, — Cockbum — Macallan. 
Anne  Watt  and  Others,  Eespondents. — A,  Murray. 

Fee  or  L(fe9'eni — Clause. — A  father  having,  mortis  eausd^  disponed  his  effects  to  trustees, 
inter  o/io,  to  invest  L.80  in  security  *'in  favour  of  my  son  John  and  his  present  wife, 
and  longest  liver  of  them  in  liferent  for  their  liferent  use  of  the  interest  thereof,  and 
the  fee  thereof  to  the  children  procreated  between  them,  share  and  share  " — Held  that 
although  the  trustees  declined  to  accept^  and  the  provision  had  not  been  laid  out  as 
directed  by  the  trust^leed,  the  fee  vested  in  the  children,  whose  right  was  not  affected 
by  t^e  parent  having  betaken  himself  to  the  legitim. 

James  Ewan,  farmer  at  Concraig,  had,  by  his  wife  Jane  Brown,  four  sons,  John, 
(married  to  Anne  Watt,)  James,  Eobert,  and  Charles,  and  four  daughters,  Mary,  Anne, 
Jean,  and  Janet  In  1808  he  executed  a  deed  of  settlement,  by  which  he  conveyed 
his  whole  effects  to  trustees,  inter  alioj  for  the  purpose  of  "  investing  the  sum  of  L.600 
sterling  upon  good  heritable  or  moveable  security,  conceived  in  favour  of  Jane  Brown, 
my  wife,  for  her  liferent  use  of  the  interest  thereof ;  and,  after  her  death,  the  fee  of  the 
said  sum  to  descend  to  James,  Charles,  Mary,  Anne,  and  Jean  Ewans,  our  children, 
share  and  share  alike.  Item,  Ilie  sum  of  L.80  sterling  to  be  invested  in  like  manner 
upon  good  heritable  or  moveable  security  in  favour  of  my  son  John  and  his  present 
wife,  and  longest  liver  of  them,  in  liferent,  for  their  liferent  use  of  the  interest  thereof, 
and  the  fee  [1126]  thereof  to  the  children  procreated  between  them,  share  and  share 
alike.  Item,  the  sum  of  L.100  sterling  to  be  invested  in  like  manner  in  favour  of  my 
daughter  Janet^  spouse  of  James  Stinton,  fanner  at  Moneydil,  for  her  liferent  use  of 
the  interest,  excluding  her  husband's  Jua  mariti^  and  the  fee  thereof  to  the  children  of 
the  marriage  between  them,  share  and  share  alike ; "  declaring  that  the  sums  before 
provided  in  favour  of  my  children  shall  be  in  full  satisfaction  to  them  of  all  legitim, 
portion  natural,  or  bairns'  part  of  gear,  or  of  whatever  else  they  can  ask  or  claim  by 
and  through  my  death,  or  the  death  of  their  respective  mothers."  By  this  deed  L.1 
only  was  bequeathed  to  Roberti  as  he  had  previously  got  his  full  share. 
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On  the  death  of  the  testator,  the  trustees  declined  to  accept,  and  possession  of  his 
etfects  was  taken  by  the  advocators,  Robert  and  the  other  children.  John  refosed  to 
accept  of  the  provision  of  L.80,  and  raised  an  action  against  the  advocators,  on  the 
passive  titles,  in  which,  in  respect  of  his  repudiation  of  the  provision,  he  was  found 
entitled  to  L.93  of  legitim,  which  was  paid  to  him.  He  died,  leaving  a  widow  and 
children  (the  respondents,)  who  thereupon  instituted  an  action  before  the  Sheriff  of 
Perthshire  against  the  advocators  as  representing  the  testator,  and  concluding  for  pay- 
ment of  the  L.80  to  the  widow  in  liferent,  and  t£e  children  in  fee. 

In  defence  it  was  stated,  That  the  fee  was  truly  vested  in  the  father  John ;  and 
that  as  he  had  repudiated  the  provision,  and  betaken  himself  to  his  legitim,  no  claim 
was  competent  to  his  widow  or  children. 

The  Sheriff-substitute  found  "  that  James  Ewan  having,  by  the  deed  of  settlement 
founded  on,  conveyed  his  whole  funds,  heritable  and  moveable,  in  favour  of  trustees, 
for  the  purposes  therein  expressed,  and  directed  them  to  invest  the  sum  in  question  on 
good  security  in  favour  of  his  son  John  and  his  wife,  and  longest  liver  of  them,  in 
liferent^  for  their  liferent  use  of  the  interest  thereof,  and  the  fee  to  the  children 
procreated  between  them,  share  and  share  alike,  the  fee  cannot  be  held  in  pendente^ 
though  the  trustees  did  not  accept,  so  as  to  admit  of  the  legal  construction  contended 
for  by  the  defenders ; "  and  therefore  decerned  in  terms  of  the  libel. 

To  this  judgment  the  Sheriff-depute  adhered,  and  in  an  advocation  the  Lord 
Ordinary  remitt^  simplicUer ;  but,  in  respect  of  the  difficulty  of  the  case,  found  no 
expenses  due  to  either  party.  The  Court,  after  ordering  the  deed  to  be  printed, 
adhered  on  the  merits,  but  altered  as  to  expenses,  and  found  them  due  to  the 
respondents. 

[11271  The  Judges  distinguished  this  case  from  that  of  Williamson,  (ante^  Vol.  VI. 
No.  392)  Doth  by  the  circumstance  of  there  being  here  a  trust,  (which  was  not  in  that 
case,)  and  the  words  of  the  deed  plainly  showing  that  the  testator  meant  the  fee  to 
belong  to  the  children. 

[Of.  Fisher  v.  Dixon,  10  8.  55,  passim ;  6  W.  &  S.  431  j  6  S.R.R.  (H.L.)  105.] 


No.  441.  VT.  Shaw  1127.    10  July  1828.    Ist  Div.— Lord  Meadowbank. 

Bemikgton,  Cbawford,  and  Co.,  Pursuers. — Sd^-Oen.  Hope — Paterson. 
Mrs.  and  Miss  Bruce,  Defenders. — BM — Skens — H.  Bmce. 

Provisions  to  Children — Competition. — A  father  having  disponed  his  estate,  mortis  causdy 
to  his  son,  under  burden  of  payment  of  provisions  to  his  wife  and  children,  on  which 
inf ef tment  was  taken,  and  payments  secured  after  his  death ;  and  a  creditor  having, 
after  the  lapse  of  five  years,  brought  a  reduction  of  the  deed,  and  concluding  for 
repetition,  but  admitted  that  the  father  had  died  solvent  to  the  effect  of  paying  his 
debts ;  a  remit  made,  before  answer,  to  an  accountant,  to  ascertain  whether  he  had 
not  also  left  sufficient  funds  to  pay  the  provisions. 

The  pursuers,  in  November  1824,  raised  an  action  against  the  defenders,  the  widow 
and  daughter  of  the  late  Patrick  Crawford  Bruce,  Esq.  of  Glenelg,  setting  forth  that  at 
the  time  of  his  death  in  1820,  they  were  his  creditors  for  nearly  L.4000 ; — that  he  had, 
by  a  mortis  causd  disposition,  conveyed  his  estate  of  Glenelg  to  his  eldest  son,  under 
burden,  inter  ali€i,  of  L.2000  a  year  to  his  widow,  and  L.20,000  to  lus  daughter,  on 
which  infeftment  had  been  taken  in  1821 ; — that  Mr.  Bruce  died  insolvent^  and  the 
defenders  had  thereafter  received  partial  payments ;  and  they  therefore  concluded  for 
reduction, — 1.  On  the  act  1621 ;  and,  2.  On  the  ground  that  these  gratuitous  provisions 
could  not  compete  with  onerous  creditors;  and  concluded  also  for  repetition  of  the 
money  received  by  the  defenders. 

In  defence,  it  was  averred  that  Mr.  Bruce  left  sufficient  funds  to  pay  both  his  debts 
and  the  provisions,  although  now  they  were  not  so ; — that  the  pursuers  had  been  guilty 
of  undue  morOj  and  must  now  be  regarded  as  creditors  of  the  son ;  and  the  defenders 
were  entitled  to  take  payment  of  the  sums  they  had  received,  and  to  be  ranked  as 
creditors  on  the  estate.     After  the  record  was  dosed,  the  pursuers  admitted  that  Mr. 
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Bruce  had  died  solvent,  to  the  effect  of  paying  all  his  onerous  debts ;  but  they  did  not 
admit  that  he  had  left  sufficient  funds  to  meet  the  above  provisions, — departed  from 
the  ground  of^reduction  on  the  act  1621, — and  prayed  the  Lord  Ordinary  to  hear  parties 
on  the  other  ground.  The  defenders  having,  however,  averred  that  there  were  sufficient 
funds  to  pay  both  the  debts  and  provisions,  the  Lord  Ordinary,  before  answer,  remitted 
to  an  accountant  to  report ;  and  the  pursuers  having  reclaimed,  the  Court  adhered. 

[1128]  The  Judges  observed,  that  if  Mr.  Bruce  left  sufficient  funds  to  pay  both  his 
debts  and  the  provisions,  the  defenders  were  in  bona  fide  to  take  payment, — the  Lord 
President  remarking  that  the  question  had  been  fully  argued  and  decided  in  the  case 
of  Lord  Elibank.  Lord  Craigie  also  stated  that  he  recollected  of  a  case  in  1781,  in 
which  Lord  Brazfield  laid  down  the  same  doctrine. 

Pursuers'  Authority. — Grierson,  May  16,  1821,  {ante^  Vol.  I.  No.  9). 


No.  443.  VT.  Shaw  1129.     10  July  1828.     2nd  Div.— Lord  Oringletie. 

J.  Thomson  and  Others,  Pursuers. — Jeffrey, 

A.  Thomson,  Defender. — D.  of  F.  Moncreiff—J.   W.  Dickson. 

Process, — Parties  who  granted  discharge  of  certain  provisions  due  them  by  their  elder 
brother,  proceeding  on  the  narrative  that  he  had  granted  them  his  bill  for  the  amount, 
having  raised  an  action  for  payment,  alleging  that  in  point  of  fact  he  had  not  granted 
a  bill ;  and  he  having  pleaded,  as  a  preliminary  defence,  that  they  could  not  pursue 
this  action  without  first  reducing  the  bond ;  the  Lord  Ordinary,  before  deciding  on 
this  defence,  granted  diligence  for  recovery  of  the  alleged  bill,  and  the  Court 
adhered. 

This  was  an  action  at  the  instance  of  the  younger  children  of  the  late  Matthew 
Thomson  against  the  defender  Andrew  Thomson  of  Whiterigg,  his  eldest  son  and 
representative,  setting  forth  that^  under  a  bond  of  provision  in  their  favour  executed 
by  their  [1130]  deceased  father,  the  defender  was  burdened  with  the  payment  to  them 
of  L.440 ; — ^that^  in  autumn  1826,  it  was  agreed  that  the  defender  should  give  them  a 
bill  for  L.400,  and  pay  the  balance  in  money,  and,  on  the  other  hand,  receive  a  discharge 
from  them ; — ^that,  on  the  faith  of  this  agreement,  they  executed  a  regular  deed  of 
agreement  and  discharge,  the  narrative  of  which  bore  as  follows : — ^'  And  now  seeing 
that  the  said  Andrew  Thomson  has,  at  this  date,  granted  his  bill  for  L.400,  payable  at 
Martinmas  1827,  and  paid  the  sum  of  L.40,  of  which  we  hereby  grant  the  receipt, 
renouncing  all  exceptions  on  the  contrary,"  &c. ; — but  that  the  defender  did  not,  in 
point  of  fact»  grant  the  bill,  and  subsequently  refused  to  pay  that  sum.  The  summons 
accordingly  concluded  for  payment 

To  t£is  the  defender  gave  in  defences,  which  contained  no  allegation  that  he  had 
paid  the  L.400 ;  but  he  pleaded, 

1.  "That  having  fulfilled,  on  his  part,  the  conditions  contained  in  the  deed  of 
agreement,  and  granted  the  biU  there  mentioned  for  L.400,  of  which  fact  the  discharge 
is  prohaJtio  probata^  the  pursuers  are  not  entitled  to  insist  in  this  process ; "  and, 

2.  *'  At  all  events,  the  pursuers  must  first  set  aside,  by  a  regular  action  of  reduction 
the  above  discharge  and  deed  of  agreement,  before  their  present  demand  can  be 
listened  to." 

The  Lord  Ordinary,  on  the  cause  being  called,  granted  diligence  for  recovery  of  the 
bill  said  by  the  defender  to  have  been  granted  by  him. 

The  defender  thereupon  reclaimed,  and  contended  that  he  was  entitled  to  have  his 
preliminary  defences  at  once  sustained;  but  the  Court  unanimously  refused  his 
reclaiming  note,  reserving  all  questions  between  the  parties. 
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No.  446.  VI.  Shaw  1133.    10  July  1828.    2iid  Div.— Lord  Gringletie. 

R  Hill,  and  J.  Campbell,  his  Afisignee,  Pursuers. — MaidmerU, 

DuKB  of  Montrose,  Defender. — SoL-Cfen.  Hope. 

Feudal  Title — Sasine — Superior  and  VasscU. — 1. — A  charter  generally  of  all  the  temple 
lands  in  Scotland  which  had  belonged  to  the  preceptors  of  Torphichen,  erected  into 
a  barony,  but  without  any  specification  of  the  names  of  the  lands,  held  to  constitute 
an  effectual  feudal  title. — 2. — A  conveyance  of  "  lands,  in  so  far  as  may  be  allenarly 
extended  to  the  right  of  superiority  thereof,  held  to  be  a  valid  conveyance. — 3. — A 
vassal  cannot  object  to  his  superior's  infeftment  that  it  is  not  duly  recorded. — 4. — 
Question  raised,  but  not  decided,  whether  sasine  in  a  barony  consisting  of  lands  in 
different  districts  was  validly  recorded  in  the  particular  register  of  the  place  where 
infeftment  was  delivered,  quoad  lands  not  locally  within  that  district ; — and, — 5. — 
Whether,  under  a  charter  of  temple  lands  generally,  the  notary  was  entitled  to  give 
infeftment  in  particular  lands,  without  evidence  being  adduced  to  him  to  show  that 
these  were  temple  lands,  or  included  in  the  charter. 

In  the  year  1563,  Queen  Mary  granted  to  Sir  James  Sandilands  of  Torphichen,  the 
last  Lord  St.  John  and  preceptor  of  the  Knights  of  St  John  of  Jerusalem  in  Scotland, 
certain  baronies  which  had  belonged  to  that  order,  and  to  the  Knights  Templars  (to 
whose  lands  the  Knights  of  St.  John  had  succeeded  on  the  suppression  of  the  Templars 
in  1312);  and  also,  "omnes  annuos  redditus,  terras  templarias  vulgo  tempil  lands 
nuncupatas,  decimas,  loca,  possessiones,  et  alias  terras  quascunq.,  tam  non  nominatas 
quam  nominatas,  infra  regnum  nostrum  existen.,  cum  omnibus  privilegiis,  &c.,  cum 
libera  capeUa  et  cancellaria  infra  bondas  quarumcunque  terrarum  per  dictum  Jacobum 
et  suos  predecessores,  tcuiq.  preceptores  de  Torphichen,  aliquo  tempore  ante  datam 
presentium,  possessardm ; " — all  of  which  subjects  were  erected  into  one  great  barony, 
called  the  Barony  of  Torphichen.  In  consideration  of  this  grant,  Sir  James  Sandilands 
paid  10,000  [1134]  crowns  of  the  Sun,^  and  became  bound  for  an  annual  reddendo  of 
500  roerks.  This  charter  was  ratified  in  Parliament  The  preceptor's  immediate 
successor.  Lord  Torphichen,  sold,  in  1599,  to  Robert  Williamson  and  James  Tennant 
equally,  with  the  exception  of  the  particular  baronies,  and  certain  specified  tenements, 
"  all  and  sundry  whatsomever  temple  lands  and  tenements  pertaining  to  the  said  Lord 
Torphichen,  either  in  property  or  tenandry,  quharever  they  lie,  within  the  realm  of 
Scotland,  either  in  burgh  or  out  of  burgh  in  landwart,  and  which  are  or  may  be  known 
to  perten  or  have  pertened  to  the  said  lordship  of  Torphichen  in  any  time  byegone," — 
but  without  specification  of  any  individual  lands  or  tenements.  Williamson,  having 
obtained  an  assignation  from  Tennant  of  his  share,  and  a  ratification  of  the  sale  by  an 
act  of  the  Parliament  of  1606,  which  also  dissolved  from  the  Crown  the  temple  lands 
and  feu-duties  conveyed  to  him,  got  a  charter  of  novodamMS^  under  the  Great  Seal,  of 
the  temple  lands  as  generally  described  and  under  the  exceptions  contained  in  Lord 
Torphichen's  disposition,  erecting  the  whole  into  one  free  tenandry,  to  be  called  the 
Tenandry  of  the  Temple  lands.  Not  long  afterwards,  Williamson's  right  was  acquired 
by  Lord  Binning,  (afterwards  Earl  of  Melrose  and  Haddinton,  and  President  of  the 
Court  of  Session,)  who,  in  1614,  expede  a  character  of  resignation,  under  the  Great 
Seal,  of  all  the  temple  lands  (also  without  enumeration)  which  had  belonged  to  his 
authoi^  and  erecting  these,  wherever  situated,  into  the  barony  of  Drem,  and  declaring 
that  an  infeftment  on  any  temple  land  constituting  part  of  the  barony  should  suffice 
for  the  whole.  On  this  charter  sasine  followed,  and  the  charter  and  infeftment  were 
ratified  in  Parliament  in  1617.  Thomas  the  sixth  Earl  of  Haddinton,  having  regularly 
made  up  titles  to  his  ancestors  in  the  barony  of  Drem,  disponed,  in  1746,  to  his  second 

^  It  is  stated  in  a  memorial  presented  by  the  then  Lord  Torphichen  to  Commissioners 
appointed  by  Charles  I.  to  try  the  validity  of  various  grants,  (M'Farlane's  MSS.  Adv. 
Lib.)  that  Sir  James  Sandilands  was  under  the  necessity  of  borrowing  part  of  the 
money  "  from  Timothy  Curneoli,  an  Italian  gentleman  of  the  preceptor's  acquaintance 
at  Genoa,  and  a  banquier  of  the  house  of  ,  resident  in  Scotland  at  the 

time." 
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Bon  John  Hamilton, "  all  and  haile  the  temple  lands  and  tenements,  with  the  pertinents, 
retpecHve  under  written ; " — "  and  so  far  ailenarly  as  may  he  extended  to  the  right  of 
superiority  thereof,  and  to  the  feu  and  hlench  duties,  and  other  duties  and  casualties 
thereof,  if  any  he,  viz.  All  and  haile  the  harony  of  Drem,"  (then  follows  an 
enumeration  of  certain  lands) ;  '^  and  sicklike  all  and  sundry  and  quhatsomever 
other  lands,  temple  lands,  and  temple  tenements,  of  old  [1136]  pertaining  to 
the  Lord  Torphichen  and  umquhill  Eohert  Williamson^  wherever  they  he  within 
this  kingdom,"  always  excepting  those  lands  retained  by  Lord  Torphichen  in  his 
grant  to  Williamson.  A  charter  of  recognition  in  terms  of  this  disposition  was 
expede  by  Mr.  Hamilton,  who  was  infeft  thereon,  and  his  infeftment  recorded  in  the 
Particular  Register  of  Sasines  of  Edinburgh.  On  his  death,  his  four  daughters  were, 
in  1801,  served  heirs-portioners  to  him  in  the  barony  of  Drem  before  the  Macers  as 
Sherififs  "  vicecomitatuum  de  Edinburgh,  Haddington,  et  Fyfe,  in  hac  parte  special)  ter 
oonstitut."  Infeftment  followed  in  favour  of  these  ladies,  who  sold  the  barony  of  Drem 
to  Mr.  Fergusson  of  Stronvar ;  and  he,  having  expede  a  charter  of  resignation  in  exactly 
similar  terms  to  that  of  Mr.  Hamilton,  assigned  to  the  pursuer  Hill  the  unexecuted 
precept,  in  so  far  as  regarded  certain  portions  of  the  temple  lands,  and  particularly 
those  locally  situated  in  the  counties  of  Dumbarton  and  Stirling,  but  without  specifica- 
tion. On  the  precept  so  assigned,  Hill  took  infeftment;  and,  in  1818,  alleging  himself 
to  be  superior,  in  virtue  of  this  title,  of  the  lands  of  Letternarquill,  Braquhairns, 
Clochvraik,  and  Stronmaknair,  in  the  county  of  Stirling,  belonging  in  property  to  the 
Duke  of  Montrose,  he  raised  a  declarator  of  non-entry  against  his  Grace,  setting  forth 
that  these  lands  had  been  temple  lands,  and  that  Lord  Haddinton  had  granted  a  charter 
of  them,  dated  the  17th  of  December  1623,  the  infeftment  on  which  was  recorded  in 
the  register  for  Stirling,  of  date  31st  May  1626,  to  Macfarlane  of  Arrochar,  from  whom 
his  Grace  was  said  to  have  acquired  them. 

These  lands  were  not  specially  mentioned  in  any  of  the  charters  of  Hill'^  authors, 
nor  were  they,  on  the  other  hand,  included  in  the  special  exceptions  in  any  of  the 
several  grants  in  the  progress  from  Lord  Torphichen  downwards.  The  Duke  (who  also 
alleged  that  he  had  a  title  to  exclude)  objected  to  Hill's  title  to  pursue  this  declarator 
of  non-entry, — 1.  That  the  lands  in  question  not  being  mentioned  in  the  original 
erection  of  the  barony,  and  the  conveyance  to  Hill  not  being  to  lands  specifically 
named  and  enumerated,  but  of  lands  vaguely  described  as  temple  lands  in  every  part  of 
Scotland,  which  had  ever  belonged  to  the  preceptor  of  Torphichen,  or  any  of  his  pre- 
decessors, it  was  an  inept  conveyance.  2.  That  it  was  also  inept,  as  it  conveyed  the 
temple  lands,  only  in  "  so  far  as  may  be  ailenarly  extended  to  the  right  of  superiority 
thereof,  and  to  the  feu  and  blench  duties,"  &c.  3.  That  the  sasine  of  Mr.  John 
Hamilton  in  1746  was  null,  having  been  recorded  in  the  particular  register  of  Edinburgh, 
instead  of  the  general  register. 

To  these  objections  it  was  answered, 

[1136]  1.  That  the  description  of  "  temple  lands  "  was  a  sufficient  specification,  as 
all  the  temple  lands  in  Scotland  having  existed  as  a  barony  for  centuries  before  the 
erection  of  the  barony  of  Torphichen  or  Drem,  it  was  unnecessary  to  enumerate  the 
several  tenements  in  a  new  erection;  and,  besides,  that  the  original  erection,  and 
infeftment  following,  were  ratified  in  Parliament,  and  that  the  titles  of  the  Barons  of 
Drem  had  often  been  recognised  by  the  Court. 

2.  That  a  conveyance  of  the  superiority  was  perfectly  valid ;  but,  besides,  that  the 
charter  and  infeftment  is  here  of  the  "  landB  in  so  far,"  &c. ;  and, 

3.  That  by  the  erection  of  all  the  lands  into  a  barony,  they  are  held  to  be  situated 
at  the  place  where  infeftment  is,  by  the  clause  of  dispensation,  allowed  to  be  taken,  and 
that  the  sasine  thereof  may  properly  be  recorded  in  the  particular  register  of  the  district 
where  infeftment  may  be  taken ;  and,  besides,  that  an  unrecorded  sasine  is  good  in  a 
question  with  a  vassal ;  and  that  as  on  the  matter  of  title  it  must  be  assumed  that  the 
Duke  is  a  vassal,  as  alleged  by  the  pursuer,  he  cannot  object  to  the  infeftment  of  his 
superior  that  it  is  not  duly  recorded. 

The  liOrd  Ordinary  (Feb.  23,  1820)  found,  "that  although  the  pursuer's  titles  do 
not  comprehend,  ^er  eixpresmm^  the  temple  lands  called  Braquhaims,  &c.,  yet,  as  he  has 
right  to  the  barony  of  Drem,  comprehending  a  great  variety  of  temple  lands,  and  in 
general  all  other  temple  lands  in  Scotland,  under  certain  exceptions  which  do  not  seem 
to  apply  to  the  foresaid  lands  in  question,  and  it  is  proved  by  the  charter,  dated  17th 
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December  1623,  granted  by  the  Earl  of  Melrose,  then  in  right  of  all  the  barony  of  Drem, 
and  the  other  temple  lands,  to  Macfarlane  of  Airochar,  and  saeine  following  thereon, 
that  the  said  Lord  Melrose,  who  was  one  of  the  pursuer's  authors,  was  superior  of  the 
lands  in  question,  and  that  the  same  were  temple  lands ; "  and  suistained  the  pursuei's 
title  to  insist  in  the  action,  appointing  the  Duke  to  give  in  a  condescendence  as  to  his 
title  to  exclude. 

Against  this  interlocutor  his  Grace  reclaimed,  and  stated  an  additional  objection  to 
the  pursuer's  title,  viz.  That  the  service  of  Mr.  Hamilton's  daughters,  in  1801,  to  lands 
situated  in  almost  every  county  of  Scotland,  before  the  Macers  as  Sheriff  of  Edinburgh, 
Haddington,  and  Fife,  was  incompetent,  at  least  as  to  the  lands  not  situated  in  these 
counties.  The  pursuer,  while  he  pleaded  that,  in  regard  to  a  barony,  service  was  com- 
petent in  any  county  where  infef tment  might  be  taken,  in  order  to  obviate  the  objection 
altogether,  made  up  a  new  title,  by  taking  infeftment  on  a  charter  of  adjudication 
which  he  had  obtained  in  1814. 

[1137]  This  charter  was  obtained  on  a  decree  of  adjudication  in  implement  against 
the  daughters  of  Mr.  John  Hamilton,  proceeding  on  charges  to  enter  heirs  to  their 
father,  and  decree  of  constitution  following  thereon ;  and  it  contained,  besides  the 
general  conveyance  of  all  temple  lands  in  terms  of  these  older  titles,  a  specification  of 
various  particular  tenements  not  contained  in  these  older  titles ;  but  in  that  specification 
there  were  not  included  the  lands  here  in  question.  On  this  charter  Hill  took  infeft- 
ment, in  so  far,  irUer  aHa^  as  regarded  the  lands  of  Lettemarquill,  &c.,  as  to  which  he 
pursued  the  present  process.  Infeftment  was  taken  on  a  temple  tenement  in  the  town 
of  Hamilton,  and  the  instrument  bore  that  the  notary  gave  infeftment  "  terrarum 
templariarum  et  tenementorum  templariorum  infra  mentionat.,  qu»  partes  et  portiones 
sunt  baronisB  de  Drem  prtedict  viz.  Totarum  et  integrarum  terrarum  templariarum 
et  tenementorum  templariorum,  cum  pertinen.  respective  infra  script.,  perprius  pertinen. 
ad  Dominum  de  Torphichen,  et  ad  defunctum  Magistrum  Bobertum  Williamson  de 
Muirhouse,  utrumque  eorum,  vel  eorum  predeoessores  et  auctores,  sicuti  content,  in 
quadam  carta  sub  sigillo  magna  in  favorem  Joannis  Fergusson  de  Stronvar,  de  data  21 
December  1807 ;  et  qusequidem  terraB  et  hsereditamenta  nunc  pertinent  in  proprietate 
ad  Jacobum  Ducem  de  Montrose,  viz.  Totas  et  integras  terras  templanas  de  Letter- 
narquill,"  &c. ;  but  there  was  no  statement  in  the  instrument  as  to  any  evidence  laid 
before  the  notary  that  these  lands  of  LettemaquiU,  &c  formed  part  of  the  barony,  or 
were  temple  lands  included  in  the  charter,  in  which,  as  already  mentioned,  no  such 
lands  were  specified. 

On  this  new  title  being  produced,  the  Court  remitted  the  whole  cause  to  the  Lord 
Ordinary,  before  whom  the  Duke  contended.  That  this  infeftment  was  inept,  in  so  far 
as  there  was  no  warrant  in  the  charter  for  giving  infeftment  in  these  particular  lands ; 
nor  was  there  any  evidence  laid  before  the  notary  that  these  were  included  in  the 
general  terms  of  the  grant,  which  was  held  to  have  been  absolutely  necessary  in  the 
case  of  Belshes  and  Murray  v,  Stewart,  Jan.  21,  1815,  (F.C.). 

To  this  it  was  answered.  That  it  was  no  more  necessary  to  adduce  evidence  to  a 
notary  that  a  particular  tenement  of  temple  lands  was  a  temple  tenement,  than  it  would 
be  to  adduce  evidence  to  show  that  the  lands  of  A.  mentioned  in  the  charter  were  truly 
the  lands  of  A. ;  and  as  to  the  case  of  Belshes,  that  it  proceeded  on  this,  that  the 
description  in  the  charter  was  not  sufficiently  specific ;  while  here  the  description  of 
temple  lands  (joined  by  a  clause  of  union  so  that  infeftment  might  be  taken  on  any 
temple  tenement)  [1138]  was  sufficiently  specific ;  and  it  was  not  alleged  that  the 
tenement  upon  which  infeftment  was  given  was  not  a  temple  tenement 

The  Lord  Ordinary  having  adhered  to  his  former  interlocutor,  the  Duke  of  Montrose 
again  reclaimed.  The  Court  adhered,  except  as  to  the  last-mentioned  objection  founded 
on  the  new  charter  and  sasine,  which  they  still  reserved  to  be  reconsidered  by  the  Lord 
Ordinary. 

Lord  Obdinabt. — ^The  generality  of  the  description  of  temple  lands  in  the  pursuers' 
titles  strikes  the  imagination  at  finit  as  an  objection ;  but,  when  seriously  considered, 
it  is  none.  Temple  luids  are  a  description  as  weU  known  in  former  days,  while  the 
haughty  Knights  Templar  were  in  power  and  authority,  as  church  lands  were,  or  are  at 
this  day.  At  the  Eeformation,  all  the  church  lands  devolved  to  the  Crown ;  and  by 
act  1587  they  were,  with  certain  exceptions,  annexed  to  the  Crown.  Look  at  this 
statute,  and  no  particular  enumeration  of  lands  will  be  found.    There  is  a  general 


VLItaw.  HILL,   ko.  V.   DUKE  OT  M0NTB08B.  751 

description  of  all  lands  within  the  realm  that  belonged  to  archbishops,  bishops,  &c. ;  and 
of  course  the  right  of  the  Crown  to  any  particular  subject,  whether  in  property  or 
superiority,  could  only  be  established  by  showing  that  it  iformerly  belonged  to  the 
church.  The  Lord  Ordinary  never  heard  it  even  doubted  that  dl  church  lands  were 
vested  in  the  Crown,  although  none  of  the  particular  parte  were  described  in  the  statute. 
Suppose,  then,  that  the  E^ing  had  made  a  grant,  ratified  by  Parliament,  of  all  the  church 
lands  to  a  subject,  it  would  be  just  as  impossible  to  deny  the  right  of  that  subject  to  all 
lands  that  he  could  show  had  belonged  to  the  Church  at  the  Reformation,  as  it  would 
be  to  deny  the  right  of  the  Crown.  The  very  same  reasoning  applies  to  temple  lands. 
They  were  well  known.  Their  character  and  holding  were  ascertained  by  written 
charters  and  grante ;  and  when  Lord  Torphichen  resigned  them  into  the  hands  of  Queen 
Mary,  and  obtained  a  charter  of  themj  ratified  by  Parliament^  it  was  to  the  same  effect 
as  if  the  order  of  Templars  had  been  suppressed,  as  were  the  Popish  clergy,  and  their 
possessions  had  been  annexed  to  the  Crown,  and  again  granted  by  the  Sovereign,  with 
the  approbation  of  Parliament! 

It  is  true,  as  observed  by  the  noble  representer,  that  when  lands  are  erected  into  a 
barony,  it  is  necessary  to  enumerate  them,  or  describe  them.  And  why) — because, 
where  the  lands  are  of  such  a  nature  that  they  cannot  be  pointed  out  or  known  without 
particular  description,  it  is  absolutely  necessary  to  describe  them.  But  surely  it  will 
not  be  maintained,  that  if  any  man  were  to  acquire  the  whole  lands  in  a  county,  or 
even  in  a  parish,  it  would  be  requisite  to  describe  each  bam  or  parcel.  lb  would  be 
quite  enough  to  grant  to  the  proprietor  all  and  whole  the  lands  lying  within  and  com- 
posing the  county  of  A.,  or  the  parish  of  B.,  and  to  erect  them  into  a  barony.  In  such 
a  case,  if  any  one  disputed  that  certain  lands  claimed  by  the  Baron  were  within  the 
barony — f«e.,  the  county  or  parish — ^it  would  be  necessary  to  prove  that  they  were,  omm 
habQimodo. 

[IISO]  In  the  same  way,  if  any  man  disputed  that  his  lands  were  church  lands  and 
the  Crown  produced  evidence  of  them  having  belonged  to  the  church  at  the  Reformation, 
it  would  be  incumbent  on  him  to  show  that  he  had  obtained  a  grant  of  them  since  that 
period,  and  that  they  are  his  own  property. 

Following  this  reasoning,  the  Lord  Ordinary  pronounced  the  interlocutor  complained 
of.  The  grant  to  Mr.  Williamson,  and  the  right  of  Lord  Haddinton,  is  to  all  temple 
lands  within  Scotland ;  and  of  course,  where  liuids  are  not  particularly  named  as  being 
component  parte  of  the  barony  of  Drem,  which  comprehended  all  temple  lands,  with 
particular  exceptions  well  explained,  and  described  to  be  in  the  counties  of  Edinburgh, 
Linlithgow,  Stirling,  Lanark,  Kincardine,  and  Peebles,  the  Lord  Ordinary  thinks  that 
the  pursuer  is  bound  to  show  that  the  lands,  the  superiority  of  which  he  claims,  were 
temple  lands,  and  held  by  Mr.  Williamson  or  the  Earl  of  Melrose.  If  this  be  ^own, 
which  Mr.  Hill  has  done,  then  he  considers  it  incumbent  on  the  vassal  to  prove  that  he 
has  acquired  the  superiority  by  grant  or  prescription. 

With  respect  to  the  objection  that  Mr.  Hill  is  only  infeft  in  the  superiority,  which 
does  not  entitle  him  to  pursue  a  non-entry,  this  case  does  not  resemble  that  of  Park. 
Mr.  Hill  is  infeft  in  the  lands  in  so  far,  dlenarly,  as  may  be  extended  to  the  right  of 
superiority  thereof  and  to  the  feu  and  blench  duties,  and  other  duties  and  casualties 
thereof.  The  Lord  Ordinary  would  be  glad  to  know  whether  non-entry  be  not  one  of 
the  casualties  of  superiority.  He  considers  it  to  be  one ;  and  therefore  it  would  be 
singular  not  to  sustain  a  right  for  which  Mr.  Hill  is  expressly  infeft  in  the  lands.  The 
Lord  Ordinary  is  not  aware  that  any  grant  must  be  given  by  our  law  in  precise  technical 
words,  and  no  other.  It  is  enough  that  the  meaning  be  clearly  expressed ;  and  he  con- 
siders that  the  above  grant  of  tiie  superiority  is  precisely  to  the  same  effect  as  if  the 
lands  had  been  disponed  to  Mr.  Hill,  with  the  exception  of  the  feu-right  in  the  person 
of  the  vassal  He  has  thus  fully  explained  his  views,  that^  if  he  be  mistaken,  he  may 
be  corrected  by  the  Court. 

After  the  cause  had  been  again  remitted  to  the  Lord  Ordinary,  his  Lordship  stated 
his  opinion  further  as  follows : — 

The  Lord  Ordinary  has  again  advised  this  cause  with  a  great  deal  of  trouble,  and 
with  all  the  attention  in  his  power,  the  result  of  which  is  to  confirm  him  in  the 
correctness  of  his  opinion  expressed  in  his  former  noteis,  to  which  he  refers  as  far  as 
they  go. 

In  this  memorial  addition  objections  are  steted  to  the  pursuer's  title  to  pursue,  one 
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of  which  relates  to  the  effect  of  the  title  altogether  as  a  fendal  grant ;  the  other  to  the 
formality  of  it  in  its  execution. 

The  title  is  said  to  be  informal,  in  so  to  as  it  is  a  charter  and  sasine  obtained  on  an 
adjudication  in  implement  against  Ladies  Morton,  Selkirk,  Halket,  and  Mrs.  Buchanan, 
as  the  heiresses-portioners  of  their  father,  the  Honourable  John  Hamilton,  advocate ; 
and  the  objection  to  this  charter  and  sasine  is,  that  Mr.  Hamilton's  sasine  was 
recorded  in  the  Parti-  [1140]  -cular  Register  of  Sasines  for  the  county  of  Edinburgh  ; 
whereas,  in  order  to  carry  lands  in  other  counties,  it  should  hare  been  recoiled 
in  the  General  Register  of  Sasines.  Had  the  noble  defender  been  setting  up  a  right  to 
the  subjects  in  question,  derived  from  any  third  party  infeft,  other  than  those  in  the 
right  of  Lord  St.  John,  the  Earl  of  Haddinton,  and  Mr.  Hamilton,  the  objection  to  Mr. 
HilFs  right  in  competition  with  the  Noble  defender  would  have  weight;  but  every 
person  versant  in  feudal  rights  knows  that  a  sasine  unrecorded  is  equidly  good  as  if  it 
had  been  properly  recorded,  in  all  questions  among  the  heirs  of  the  persons  infeft,  or 
those  deriving  right  from  them,  or  their  predecessors  or  authors.  The  sasine  is  not  null 
because  it  is  not  registered,  but  has  its  full  effect  with  every  person  who  claims,  not 
through  rights  obtained  from  a  different  person  than  him  or  her  on  whose  right  the 
sasine  depends,  or  has  flowed.  The  Lord  Ordinary  therefore  considers  that  the  validity 
of  Mr.  Hamilton's  sasine  in  this  question  with  ihe  noble  Duke  depends  on  the  fact, 
whether  his  Grace  was  truly  a  vassal  of  Mr.  Hamilton's.  If  his  Grace  was  a  vassal,  as 
is  alleged  by  the  pursuers,  his  Grace  could  not  have  objected  to  the  validity  of  Mr. 
Hamilton's  sasine,  because  that  sasine  was  the  right  on  which  his  Grace's  was  founded. 
Mr.  Erskine,  b.  ii.  tit  3,  §  40,  says,  "that  a  tenant  cannot  object  to  his  landlord's 
sasine ; "  and  adds,  "  and  this  is  also  the  case  of  a  vassal,  who  cannot  object  the  want  of 
registration  against  the  superior's  sasine,  upon  which  alone  his  own  right  is  grounded." 

Upon  the  objection  to  the  title  of  the  porsuer  and  his  authors,  as  not  constituting 
a  legal  grant  of  the  temple  lands,  the  Lord  Ordinary  has  formerly  delivered  his  written 
opinion ;  he  has,  therefore,  only  to  advert  to  the  additional  arguments  urged  in  this 
memorial.  [His  Lordship  then  entered  into  a  particular  consideration  of  the  different 
grants  of  the  temple  lands,  down  to  the  charter  to  Lord  Binning  in  1614,  and  he  con- 
cluded thus  :]  1.  It  is  not  possible  that  Lord  Binning,  then  President  of  the  Court  of 
Session,  could  have  taken  a  charter  from  the  Crown  granting  more  than  it  could  give ; 
and  therefore,  when  this  charter  conveyed  all  the  temple  lands  that  ever  were  possessed 
by  Lord  St.  John,  it  is  evident  that  the  superiority  only  could  be  meant  2.  This 
charter  refers  to  the  old  infeftments  of  Torphichen  and  St.  John  for  the  temple  lands ; 
and  if  these  could  now  be  discovered,  it  would  probably  appear  from  them  where  every 
temple  land  in  Scotland  was  or  had  been  situated ;  and  this  charter  was  ratified  in 
Parliament  1617,  c  45.  3.  The  charter  to  Lord  Torphichen,  as  already  mentioned, 
granted  by  Queen  Mary,  contains  seven  baronies,  without  specifying  one  subject  of 
which  these  baronies  are  composed  ;  and  therefore,  if  any  dispute  should  arise  relative 
to  any  subject  contained  in  any  of  them,  the  only  consequence  would  be,  that  a  proof 
omni  hdbUi  modo  would  be  allowed  to  establish  that  the  subject  was  part  of  the  barony. 
The  conclusion  by  no  means  follows,  that  the  charter  of  these  baronies  was  not  a  proper 
feudal  right.  The  same  applies  to  the  temple  lands.  If  a  dispute  arise  relative  to  them, 
proper  [1141]  evidence  must  instruct  their  nature  and  quality.  In  the  days  of  Lord 
Binning,  the  presumption  is,  that  his  Lordship  would  know  the  temple  lands,  or  at 
least  the  greater  part  of  them,  and  would  have  access  to  the  old  infeftments  of  St  John, 
though  these  cannot  now  be  had ;  and  it  is  said  that  he  granted,  as  superior  of  the 
subjects  in  question,  a  charter  of  them  to  Macfarlane  of  Arrochar,  from  which  the  noble 
defender  acquired  them.  The  writing  itself  is  not  produced,  but  its  date  is  specified ; 
and  the  sasine  on  it  is  referred  to  in  the  record  for  Stirling,  as  being  registered  therein 
on  the  31st  of  May  1626.  This  is  proof  that  Lord  Haddinton  was  then  acknowledged 
to  be  the  superior  of  the  lands  contained  in  that  charter  j  and  if  they  be  the  same  that 
are  now  possessed  by  the  noble  defender,  (which  it  is  offered  to  be  proved  that  they  are,) 
it  is  a  proof  that  the  pursuers  now  stand  in  the  right  of  Lord  Haddinton  as  the  superior, 
if  the  right  of  superiority  have  not  been  lost  by  the  combined  operation  of  the  positive 
and  negative  prescriptions.  The  Lord  Ordinary  at  present  confines  himself  entirely  to 
the  title  to  pursue.  His  opinion  is,  that  the  pursuer's  title  is  good,  as  superior  of  the 
lands  in  Macfarlane's  charter ;  and  if  in  this  he  be  rights  and  these  lands  be  the  same 
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that  are  now  posseased  by  the  noble  defender,  his  Grace  must  show  a  title  to  exclude,  or 
submit  to  take  an  entry  from  the  pursuer  as  the  superior. 

The  foregoing  and  the  other  notes  are  long;  but  the  Lord  Ordinary  hopes  that 
they  will  save  the  Court  much  of  the  trouble  which  he  has  undergone  in  this  cause. 

Lord  Allowat. — I  never  was  compelled  to  form  an  opinion  so  unsatisfactorily  as 
on  the  present  occasion ;  nor  did  I  ever  see  so  eztraoidinaiy  a  deed  as  this  charter  of 
the  barony  of  Drem,  which  does  not  describe  any  of  the  lands.  It  is  quite  certain, 
that  though  all  the  temple  lands  are  claimed,  yet  idl  are  not  necessarily  included,  as  the 
knights  of  St  John  might  have  conveyed  away  all  their  property ;  and  until  the  charter 
of  Torphichen,  there  was  nothing  to  prevent  their  conveying  their  rights.  Indeed  we 
know  there  was  a  great  change  made,  and  that,  before  this  charter  of  Queen  Mary,  their 
possessions  had  very  greatly  disappeared.  It  is  impossible,  therefore,  to  say  what  this 
charter  includes.  I  cannot  agree  with  a  great  deal  of  what  the  Lord  Ordinary  observes. 
Would  the  acts  of  annexation  of  church  lands  entitle  the  Crown  to  say  to  every  body, 
"  show  your  titles,''  on  the  mere  allegation  that  their  lands  had  been  church  lands  ?  On 
the  contrary,  the  onus  would  lie  on  die  Crown.  But  we  are  called  on  to  determine  the 
question  of  title,  before  the  Duke  will  say  whether  he  has  an  acre  of  these  lands.  If 
the  Duke  derived  right  from  Macfarlane  or  Lord  Melrose,  he  could  not  challenge  the 
pursuer's  tide.  But  we  know  nothing  of  whether  the  Duke  has  had  any  connexion 
with  them  or  not ;  and  I  would  wish  much  to  reserve  the  question  of  title  tUl  his  rights 
are  produced.  In  the  present  shape,  however,  I  would  have  great  difficulty  in  sustain- 
ing the  pursuer^s  title.  If  it  depended  on  the  general  question,  I  would  not  give  effect 
to  this  charter ;  but  if  the  Duke's  rights  flow  from  Lord  Melrose,  I  should  feel  great 
difficulty  in  sustaining  his  objection. 

[114^  Lord  Glbnlbb. — I  understand  the  interlocutor  only  to  go  so  far  as  to  repel 
the  objection  that  Mr.  Hill  has  no  title  at  all  to  have  the  matter  inquired  into ;  and 
understanding  it  in  this  lights  I  do  not  consider  it  objectionable.  There  are  a  number 
of  objections  on  which  I  am  not  disposed  to  go  back,  as  that  of  including  so  many 
tenements  in  one  barony.  This  has  been  decided  in  former  cases,  and  ratified  in 
Parliament,  which  is  an  answer  to  the  objection  of  the  illegality  of  uniting  them  with- 
out specification.  It  was  a  new  objection,  on  which  the  case  was  remitted  to  the  Lord 
Ordinary,  as  to  the  service  of  the  ladies ;  and  that  is  now  done  away  with  by  the  new 
title  in  the  adjudication.  Another  objection  is  as  to  the  incompetency  of  Mr.  Hill's 
sasine  as  not  registered ;  and  I  think,  as  to  it,  the  Lord  Ordinary  is  right  that  it  is  not 
null  of  itself,  but  only  as  to  third  pfurties  having  acquired  a  perfect  right;  and  there- 
fore, though  sustained  as  a  title,  it  is  still  open  to  the  Duke  to  say,  I  have  a  right 
against  which  yours  cannot  be  pleaded;  and  every  thing  is  open  but  the  question, 
whether  Mr.  Hill  is  to  be  thrown  out  of  Court,  as  having  no  title  of  any  kind  ? 

LoBD  Justicb-Clbrk. — ^This  barony  of  Drem  has  given  more  trouble  to  the  Court 
than  any  other  question  which  has  occurred  since  I  sat  here.  There  have  been  several 
cases ;  and  although  none  of  them  were  brought  to  a  conclusion,  yet^  with  the  exception 
of  the  peculiar  objections  occurring  here,  the  opinion  of  the  Court  has  always  been,  that 
the  infeftment  in  the  barony  of  Drem  was  a  good  infeftment  in  the  person  of  Mr. 
Hill ;  and  I  do  not  need  to  repeat  it.  I  agree  that  he  is  not  infeft  in  all  the  temple 
lands  over  Scotland,  but  only  in  those  which  have  belonged  to  the  Torphichen  family. 
The  party  here  must  show  that  he  has  been  infeft  in  a  temple  tenement  But  the 
question  most  insisted  on  by  the  Duke  is  not  embraced  by  any  finding  of  the  Lord 
Ordinary ;  and  I  doubt  how  far,  when  there  is  no  special  warrant  in  the  adjudication  to 
infeft  in  the  particular  lands,  Mr.  Hill  could  take  infeftment  in  the  manner  he  has 
done.  Quo  toarrarUo  was  infeftment  given  1  In  the  case  of  Belshes,  the  notary  was 
obliged  to  deduce  progress,  &c. ;  and  I  should  like  to  see  this  objection  disposed  of 
separately,  for  the  Lord  Ordinary  does  not  advert  to  it.  As  to  the  infeftment  being  in 
the  superiority,  we  must  follow  the  case  of  Seaforth. 

Pursuer^  Authorities. — (1.)— Lord  Melrose  v.  Laird  of  Bass,  Nov.  23, 1623,  (7182) ; 
Boss  V,  Temple  Vassals,  Feb.  29,  1700,  (7985);  Hamilton  v.  Lord  Advocate,  Feb.  26, 
1748,  (7706);  Hill  v.  Magistrates  of  Lanark,  Dec  14,  1814,  (not  reported);  Hillt?. 
Grindlay,  June  8,  1819,  (F.C.);  2  Stair,  3,  45.— (2.)— Laird  of  Lagg,  Nov.  16,  1624, 
(13,787);  Hamilton  v.  Bogle,  Feb.  23,  1819,  (F.C.);  M'Kenrie,  (Seaforth)  Dec.  14, 
1822,  {ante,  VoL  VI.  No.  86).— (3.)— 2  Ersk.  3,  40 ;  Bell  on  completing  Titles,  p.  228 
SHAW,  VOL.  n.  48 
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Defender's  AtUhmties.— (2.)— Paxk  v.  Robertson,  May  16,  1826,  (F.C.) ;  2  Craig, 
19 ;  2  Erek.  5,  29 ;  2  Stair,  4, 18  and  42,— (3.)— Faa  v.  Laird  of  Powrie,  June  12, 1673, 
(9307).— (4.)— Stewart  v.  Belshes,  Jan.  21,  1815,  (F.C). 

[Cf.  Sequel,  11  S.  958;  12  8.  411 ;  2  Boss,  Sc.L.R.  34.] 


No.  451.  VL  Shaw  1146.    11  Joly  1828.    let  Div.— Lord  Newton. 

A.  Andkrson,  Suspender. — SoL-Oetk  Hope. 

J.  Ferguson,  Charger. — Taioee. 

Process — Minor. — An  action  having  been  raised  against  a  minor  before  an  Inferior 
Court ;  and  he  having  objected  that  his  curators  were  not  called,  and  the  pursuer 
having  cited  them  edictcJly,  and  no  appearance  having  been  made  by  them ;  and 
decree  having  been  thereupon  pronounced,  and  a  bill  of  suspension  having  been  pre- 
sented by  the  minor — Held  that  the  decree  was  competent,  but  was  to  be  regaided 
as  in  absence,  and  a  remit  made  to  hear  parties  on  the  merits. 

Ferguson  raised  an  action  before  the  Sheriff  of  Edinburgh  against  Anderson,  allying 
that  he  had  been  boarded  in  his  family  at  L.50  per  annum,  and  concluding  for  payment 
of  the  second  and  third  instalments,  the  terms  of  which  were  bygone. 

In  defence,  Anderson  alleged  that  he  was  a  minor — that  he  had  been  placed  in 
Ferguson's  house  by  his  father,  who  alone  was  bound  for  payment  of  the  board — that 
he  had  recently  died,  leaving  a  deed  in  favour  of  trustees,  whom  he  had  also  appointed 
his  curators ;  and  therefore  contending,  that  as  these  curators  had  not  been  caJled,  the 
action  was  incompetent 

The  Sheriff  sisted  process  till  the  curators  should  be  called,  and  Ferguson  there- 
upon applied  both  to  the  agent  under  the  trust,  and  to  the  suspender's  agent,  for  their 
names ;  but  having  got  no  answer,  he  called  them  edictally ;  and  no  appearance  having 
been  made  for  them,  the  Sheriff  decerned,  in  terms  of  the  libel,  both  against  the 
suspender  and  the  curators.  He  thereupon,  and  without  the  concurrence  of  his  curators, 
presented  a  bill  of  suspension,  in  which  he  contended,  that  the  Sheriff  having  pro- 
nounced judgment  against  him  without  closing  the  record,  it  was  incompetent,  and  that 
he  was  not  personally  liable  for  payment 

The  Lo»i  Ordinary  refused  the  bill,  "  in  respect  the  decree  charged  on  is  one  against 
the  complainer  and  lus  curators,  and  that  the  bill  is  presented  by  himself,  a  minor, 
without  the  concurrence  of  his  curators,  and  without  caution  or  consignation."  His 
Lordship  also  issued  this  note : — "  The  Lord  Ordinary  thinks  the  curators  were  properly 
cited  ;  and  as  all  information  as  [1146]  to  their  names  was  withheld  from  the  charger, 
notwithstanding  his  endeavours  to  obtain  it^  no  other  citation  could  have  been  given. 
As  no  appearance  was  made  for  the  curators,  the  Sheriff  properly  held  the  proce^iings 
to  be  in  absence,  in  which  case  no  record  could  be  closed." 

Anderson  having  reclaimed,  and  stated  that  the  trustees  were  ready  to  pay  the 
second  instalment,  but  that  there  were  objections  to  payment  of  the  third,  the  Court 
"  so  far  altered  the  interlocutor  complained  of,  as,  upon  payment  of  the  second  quarter's 
board,  and  of  the  expenses  incurred,  being  made,  to  remit  the  case  to  the  Sheriff  of 
Edinburghshire,  to  hear  parties  further  upon  the  third  quarter's  board ; "  and  found  the 
complainer  liable  in  the  expenses  incurred. 
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Mrs.  Clbland  and  Husband,  Petitioners. — D.  of  F.  Moncreiff^'-Jefirey — 

G.  G.  BeU. 

Mrs.  Mack  and  Others,  Sespondenta — SoL-Gfen.  Hope — Jameson. 

Process — Exhibition. — Court  refused  to  appoint  a  custodier  of  papers  pending  an  action 
of  exhibition. 
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The  late  William  Mack  died  in  1826,  leaving  a  deed  of  settlement,  disposing  of  his 
property  equally  among  his  eight  children,  with  a  liferent  to  his  widow.  The  petitioner 
Mrs.  Cleland,  having  quarrelled  with  the  other  children,  raised  an  action  of  exhibition 
and  count  and  reckoning  against  them.  Pending  this  action,  she  presented  a  petition, 
praying  the  Court  to  appoint  some  proper  person  in  the  mean  time  as  custodier  of  the 
papers,  &c.  of  the  deceased,  for  exhibition  of  which  she  concluded  in  her  ordinary 
action. 

The  Court  unanimously  refused  the  petition. 


No.  453.  VI.  Shaw  1146.    11  July  1828.    2nd  Div.— Lord  Medwyn. 

A.  Campbkll,  Pursuer. — SoL-Oen,  Hope — Shaw. 

C.  Campbell,  Defender. — Napier. 

Adjudieaiian. — No  ground  to  stay  an  adjudication  for  an  entailer's  debt  against  an 
entuled  estate,  that  steps  were  in  progress  to  sell  part  of  it  under  an  act  of  Parlia- 
ment which  had  been  obtained  for  the  liquidation  of  this  and  the  rest  of  the  entailer's 
debts. 

The  pursuer  Archibald  Campbell,  as  in  right  of  an  entailer's  debt  over  the  estate  of 
Combie,  belonging  to  the  defender  Charles  Campbell,  raised  a  summons  of  adjudication 
thereon.  In  defence  it  was  pleaded,  that  an  act  of  Parliament  had  been  obtained, 
em-  [11471  -powering  the  defender  to  sell  certain  parts  of  the  estate  for  payment  of  the 
entailer's  debts,  specially  including  that  due  to  the  pursuer;  and  that  as  a  sale  was 
immediately  to  be  made  in  consequence,  the  ac^'udicatiun  was  unnecessary  and 
oppressive. 

The  Lord  Ordinary  repelled  the  preliminary  defence,  and  decerned.  The  Court 
adhered. 


No.  454.  VX  Shaw  1174.    11  July  1828.    2nd  Diy.— Lord  Newton. 

Kev.  W.  Cbaig,  Suspender. — Jeffrey — Chrietison. 

J.  and  D.  Collib,  Sespondents. — CodAum. 

Interdict — Liberty  of  the  Press. — ^The  Court  refused  to  interdict  the  publication  of  a 
report  of  proceedings  before  the  Synod  of  a  Dissenting  Church  regarding  a  charge 
against  one  of  their  members,  he  not  alleging  that  the  report  was  not  a  true  report  of 
the  proceedings,  or  that  it  was  libellous. 

A  complaint  having  been  preferred  against  the  suspender,  the  Bev.  William  Craig, 
a  minister  of  the  Belief  Church,  to  the  Presbytery  of  which  he  was  a  member,  they, 
after  receiving  a  report  from  a  committee,  r^erred  the  matter  to  the  Synod.  The 
complaint  was  accordUngly  discussed  in  the  Synod,  and  a  judgment  pronounced  by  them. 
It  was  alleged  by  the  suspender  that  the  deliberationB  of  the  Synod  on  this  occasion 
were  in  a  committee,  and  with  closed  doors ;  while,  on  the  other  hand,  it  was  stated, 
that  although  the  public  were  not  openly  admitted,  yet  that  the  doors  were  open  to  all 
the  probationers  of  the  Belief  Church,  and  the  male  members  of  the  suspender's  con- 
gregation ;  so  that^  de  facto^  the  deliberations  were  public.  Shortly  after  the  pro- 
ceedings were  concluded,  an  advertisement  appeared  in  the  newspapers,  announcing  the 
intended  publication  of  Uie  "  Case  of  the  Bev.  W.  Craig,"  &c.  No  person  was  mentioned 
as  the  publisher ;  but  the  suspender,  having  discovered  that  the  work  was  in  the  course 
of  printing  by  the  respondents  J.  and  D.  Collie,  presented  a  bill  of  suspension  and 
interdict^  setting  forth  that  he  understood  this  was  to  contain  a  report  of  the  proceedings 
before  the  Synod,  and  praying  for  an  interdict.  He  did  not  allege  that  the  intended 
publication  contained  any  thing  libellous,  or  gave  a  &dse  account  of  the  res  gesta^  though 
he  stated  that  he  believed  it  would  prove  a  partial  account,  got  up  for  the  purpose  of 
iiguring  him ;  but  he  contended  that  the  Belief  Synod  being  a  private  association  not 
acknowledged  by  law,  no  party  was  entitled  to  publish  proceedings  which  took  place  at 
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theii  meetings,  particularly  discnssions  with  closed  doors,  to  which  the  public  were  not 
admitted ;  and  that,  on  this  principle,  an  interdict  had  been  [1148]  granted,  a  few  years 
ago,  against  the  publication  of  a  discussion  in  the  Medical  Society  of  Edinburgh  on  the 
subject  of  Phrenology. 

To  this  it  was  answered.  That  where  a  question  of  literary  property  was  not  involved 
there  was  no  previous  restraint  whatever  on  the  press,  even  in  the  case  of  Courts  of  Law 
advising  causes  with  closed  doors, — the  only  remedy  against  improper  or  lib^ous 
publications  being  the  punishment  of  the  offender ;  and  as  to  the  case  of  the  Medical 
Society,  that  the  ground  of  interdict  was  the  property  claimed  by  the  Society  in  their 
own  debates. 

The  Lord  Ordinary,  "  in  respect  the  judicial  proceedings  of  the  expected  report,  of 
which  the  suspender  complains,  are  conduded,  and  that  the  complainer  does  not,  and 
cannot  in  the  circumstances,  allege  that  it  contains  matter  libellous  or  defamatory,  or 
gives  a  false  account  of  the  res  gesta,"  refused  the  bill ;  and  the  Court  unanimously 
adhered. 

Lord  Glbnlbb. — It  is  somewhat  difficult  to  interfere  when  the  publication  is  only 
pointed  out  generally  as  a  report  of  the  proceedings.  Where  the  description  is  so  vague, 
I  would  not  grant  an  interdict. 

Lord  Allowat. — I  do  not  think  the  Court  can  interfere.  I  cannot  doubt  the 
grounds  of  the  Lord  Ordinary's  interlocutor.  If  the  suspender  could  have  stated  that 
the  intended  publication  contained  matter  libellous,  then  a  question  might  have  arisen ; 
but  when  it  is  not  so  alleged,  nor  that  it  does  not  contain  an  accurate  report  of  the 
proceedings,  we  cannot  interdict  it 

Lord  Justioi^Clbrk. — I  do  not  subscribe  to  all  the  argument  of  the  respondents. 
If  a  Court  advise  a  cause  with  closed  doors,  it  is  clear  that  a  report  of  their  proceedings 
might  be  prevented  from  being  published.  But  this  case  is  different,  and  I  do  not  thids 
we  can  grant  the  interdict. 

Respondents'  Authority.— A  Blackstone,  2 ;  King  v.  Wright,  8  T.B.  293. 


[1149]  The  following  case  of  Shaw  v.  Shaw  is  reported  in  compliance  with  the  desire 
of  the  Court  expressed  in  the  case  ante^  No.  382. 

The  late  Mr.  Wright,  by  his  trust-deed  of  settlement,  executed  on  the  4th  of  July 
1799,  conveyed  his  whole  property  to  trustees,  declaring  that  the  fee  of  it,  under  burden 
of  a  provision  to  his  widow  and  a  liferent  annuity  to  his  only  daughter  Mrs.  Shaw, 
should  belong  equally  to  all  the  children  ''procreate  or  to  be  procreate  of  his  said 
daughter,''  with  a  double  share  to  her  eldest  son.  These  provisions  to  his  grandchildren, 
the  testator  declared  should  be  payable  to  them  ''  on  their  respectively  attaining  majority, 
or  the  age  of  twenty-one  years  complete,  or  being  married,  so  far  as  the  said  funds  are 
then  divisible,  after  allotting  sums  sufficient  to  answer  the  annuity  to  my  said  wife  and 
daughter ; "  and  he  further  declared,  that  in  the  event  of  any  of  the  children  of  his 
daughter  dying  before  marriage  or  msgority,  the  share  of  the  child  so  deceasing  should 
'*  faU  and  belong  to  the  survivors  of  said  children,  equally  amongst  them."  Mr.  Wright 
died  in  1802,  at  which  time  his  daughter  Mrs.  Shaw  had  nine  children.  In  1810,  the 
eldest  son  and  two  daughters  having  come  of  age,  an  amicable  suit  was  instituted  in  the 
form  of  a  multiplepoinding,  to  have  it  ascertained  whether  they  were  entitled  to  pay- 
ment of  equal  diares  of  the  funds,  as  divided  among  the  children  then  in  existence. 
At  this  time  Mrs.  Shaw  was  forty-five  years  of  age.  She  had  thirteen  children,  the 
youngest  of  whom  had  been  bom  in  the  preceding  year ;  and,  before  the  final  decision, 
she  had  another.  In  these  circumstances,  it  was  contended  for  the  children  who  had 
attained  majority,  that  each  child  was  entitled,  on  attaining  migority,  to  a  share  of  the 
fund  as  then  existing,  neither  subject  to  diminution,  on  the  one  hand,  by  the  existence 
of  other  children, — nor  to  increase,  on  the  other,  by  the  death  of  children  before  mfgority 
or  marriage ;  but  that,  even  supposing  their  share  should  be  subject  to  diminution  on 
the  existence  of  other  children,  still  there  was  no  probability  of  Mrs.  Shaw  having  more 
children ;  or,  at  all  events,  supposing  that  she  might  have  two  more,  the  fund  remain- 
ing, with  the  sum  allotted  for  payment  of  her  annuity,  would  be  sufficient  to  answer 
the  provisions  of  all  the  younger  children  who  would  probably  attain  m^'ority  or 
marriage. 
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On  the  other  hand,  it  was  contended  for  the  younger  children  and  trustees,  that 
until  Mrs.  Shaw  was  past  the  period  of  child-bearing,  the  trustees  could  not  pay  the 
full  share  of  those  children  who  had  attained  majority,  on  the  calculation  of  a  division 
among  the  children  in  existence ;  but  were  bound  to  retain  a  part  in  their  hands,  in  the 
event  of  the  existence  of  other  children,  who  could  not  be  limited  to  any  particular 
number. 

The  Court  found  that  the  eldest  son  was  entitled  to  two  shares,  and  the  two 
daughters  who  had  attained  majority  to  one  share  each  of  the  funds,  (under  deduction 
of  the  sum  to  be  set  apart  for  answering  Mrs.  Shaw's  annuity,)  "according  to  the 
number  of  children  now  existing,  with  interest  from  Mr.  Wright's  death,  deducting 
expenses,  and  also  all  advances  already  made  by  the  trustees  to  them  respectively ; " 
and  further,  "  that  each  other  child,  in  attaining  to  majority,  or  being  married,  shall  in 
the  same  manner  be  entitled  to  an  equal  share  as  aforesaid,  according  to  the  number  of 
children  who  shall  be  then  existing,  and  not  previously  paid  off  as  aforesaid  respectively, 
and  under  deduction  of  all  previous  advances  to  such  child  as  aforesaid ;  but  that  each 
child,  before  drawing  payment  of  their  shares  now  or  hereafter  as  aforesaid,  shall  be 
obliged  to  find  sufficient  caution  that  in  case,  from  the  birth  of  any  other  child  or 
children  of  the  body  of  the  said  Mrs.  Barbara  Wright  (Mrs.  Shaw,)  it  shall  be  found 
that  they  have  received  more  than  their  equal  share  of  the  trust-funds,  then  and  immedi- 
ately thereupon  to  repeat  and  pay  back  to  the  said  trustees  such  overplus  as  they  shall 
have  received,  with  interest  thereof  from  the  time  of  its  being  advanced,  until  repay- 
ment thereof  to  the  said  trustees," — each  of  the  children  further  continuing  entitled  to 
their  share  of  the  sum  retained  for  their  mother's  annuity,  and  their  shares  of  any  con- 
tingent succession  to  any  child  or  children  who  might  die  in  minority,  and  unmarried. 

[Of.  Blackwood  v.  Dykes,  11  S.  445 ;  OruikshanA^s  Trustees  v.  CruikshanJc,  16  D.  15 ; 
BaiUie  v.  Seion,  16  D.  220 ;  Buchanan's  Trustees  v.  Buchanan,  4  B.  759.] 
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